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IN  THE  COURTS  OF  EQUITY. 
Lord  Ltkdbubst,  Lord  High  Chanoellor. 
Sir  John  Lxach,  Knt  Master  of  the  Rolli* 
Sir  Lahcxlot  SuAowBLLt  Knt.  Vice  Chaocellor. 


IN  THE  COURT  OF  KINO'S  BENCH. 

The  Right  Hon.  Lord  Tenterdeni  Lord  Chief  Justice. 
The  Hon.  Sir  John  Batlbt,  Knt. 

The  Hon.  Sir  George  Sowlet  Holroyd,  Knt.  who,  in  Michaelmas  Term 
1828,  resigned  his  seat,  and  was  succeeded  by 

The  Hon.  Sir  Jakes  Parke,  Knt. 

The  Hon.  Sir  Joseph  Littledals,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  Wuliam  Draper  Best,  Knt.,  Lord  Chief  Justice,  who, 
in  Easter  Vacation,  was  created  Baron  Wynford,  and  was  succeeded  by 

The  Right  Hon.  Sir  Nicholas  Contnohak  Tirdal,  Knt. 

The  Hon.  Sir  James  Allan  Park,  Knt. 

The  Hon.  Sir  James  Burrough,  Knt. 

The  Hon.  Sir  Stephen  Ga8elsb»  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  William  Alexander,  Knt,  Lord  Chief  Baron. 
The  Hon.  Sir  William  Garrow,  Knt. 
The  Hon.  Sir  John  Hullocx,  Knt. 
The  Hod.  Sir  John  Vauohan,  Knt. 


IN  THE  ECCLESIASTICAL  COURTS. 

The  Ri^t  Hon.  Sir  John  Nicholl,  Knt.,  Official  Principal  of  the  Arches  Court  of  Can* 
terbory.  Judge  of  the  Prerc^tive  Court  and  the  Court  of  Peculiars  of  Canterbury. 

The  Right  Hon.  Sir  Christopher  Robinson,  Knt.,  Judge  of  the  High  Court  of  Admiralty. 

Sir  Stephen  Lushington,  Chancellor  of  the  Diocese  of  London. 

l)r.  Herbert  Jennbr,  His  Majesty's  Advocate  General. 


Sir  Charles  Wetherell,  Knt.,  -\ 

succeeded,  on  his  resignation,  by        f  Attorney  General. 
Sir  James  Scarlett,  Knt.  J 

Sir  Nicholas  Conynoham  Timdal,  Knt.,  *% 

succeeded,  on  his  promotion,  by        >  Solicitor  General. 
Sir  Edward  Burtenshaw  SyoDENi  Knt.  ^ 
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PROMOTIONS. 


Easter  Term,  1829. 

Mr.  Justice  Holrotd  resigned  his  seat,  as  one  of  the  Judges  of  the  Court  of  King's 
Bench,  and  was  succeeded  by  James  Pabxe  of  the  Inner  Temple,  Esq. ;  who  was  called 
to  the  degree  of  Serjeant,  and  gave  rings  with  the  motto,  "  Juititue  tenax" — He  took  his 
seat  in  that  Court  on  Tuesday  the  18  th  of  November,  and  was  afterwards  knighted. 

Thomas  Denman,  Esq.  took  his  seat  within  the  Bar,  having  received  a  patent  of 
precedence. 

HUary  Term,  1829. 

Edward  Goulburn,  Esq.  was  called  to  the  degree  of  the  Coif,  and  gave  rings  with 
the  motto,  **  Nulla  retroreamy 

Easier  Vaoaikm,  1829. 

Sir  William  Draper  Best  resigned  the  office  of  Chief  Justice  of  the  Court  of  Common 
Pleas,  and  was  created  Baron  Wynford ; — ^he  was  succeeded  by  Sir  Nicholas  Contkoham 
TiMDAL,  Knt.,  who  was  called  to  the  degree  of  Serjeant,  and  gave  rings  with  the  motto, 
''  Qvid  leges  sine  moriimsr'  He  took  his  seat  as  Chief  Justice  of  that  Court  on  the  first 
day  of  the  ensuing  Trinity  Term. 

Sir  Charles  Wbthbrell,  his  Majesty's  Attorney  Generali  resigned  his  office,  and 
was  succeeded  by  Sir  Jambs  Scarlett,  Knt. 

Edward  Burtbnshaw  Suodbn,  Esq.  was  appointed  hu  Majesty's  Solicitor  GtBneral  in 
the  room  of  Sir  Nicholas  Contnoham  Tindal,  and  was  knighted. 

TrmUy  Termt  1829. 

William  Henry  Tinkbt,  Thomas  Pembertok,  Jambs  Lewis  Khioht,  Bsqrs. ;  and 
the  Honourable  Charles  Ewen  Law,  were  respectively  appointed  his  Majesty's  Coiaisel 
learned  in  the  Law,  and  took  their  seats  vrithin  the  Bar  accordingly. 
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BKUBUIELL  0.  MACPHER80N* 


f/mcmey  be  impretiti  by  the  Cronm  iMo 
ike  hand$  of  an  army  agents  for  the  purpose 
of  being  paid  to  officers,  to  whom  it  is  due, 
and  it  u  never  demanded  by  tliem,  and  is  there- 
fore,  not  paid  by  the  agent ;  it  remains  the 
money  of  the  Cronm  in  the  hands  of  the  agent, 
for  which  tlie  agent  is  accountable  to  the 
t^rowUm 

The  facts  of  this  case  are  fully  sUted.in 
the  report  of  the  original  hearing,  before 
the  Vice  Chanctliar.  See  6  Law  Joum. 
Cm$ne»  p*  57« 

The  order  then  made  was, ''  that  bo  much 
of  the  sakl  Master's  report,  dated  the  1  ath 
«f  April  1  g26,  as  oertified  that  his  Majesty 
was  entitled  to  cidl^for  an  account  of  the 
baiaaees  in  the  said  report  mentioned,  and 
to  take  them  out  of  the  hands  in  fvhich  they 
then  remained,  be  confirmed ;  and  it  was 
ordered,  that  the  2,590/.  Is.  Id,  bank  three 
per  cent,  annnitfes^  standing  in  the  name  of 
die  Accountant^General  of  this  Court,  in 
trust  in  these  causes,^ — the  claim  of  the 
Crown  on  the  testator's  estate — should  be 
sold ;"  and,  after  proridit^  for  the  payment 
of  costs  out  of  it,  it  was  onlered,  "  that,  out 
of  the  residue  of  the  money  to  arise  by  the 
said  sale,  -and  any  ioterest  which  might  ac* 
V6L.  VII.  Chang. 


cme  on  tlie  said  bank  annuities  prevvoiis  to 
•the  said  sale,  the  sum  of  2,238/.  5f*  7«(. 
sliould  foe  jpaid  to  Georg«  Maule,  on  be^ 
half  of  the  petitioner,  his  Majesty's  Ao- 
tomey^Getiera},  acting  on  behalf  of  his 
Majesty;  but,  in  CAse  the  said  residue 
of  the  money  to  arise  by  the  said  sale, 
and  the  «aid  interest  should  not  be  suffix, 
cient  to  pay  the  said  sum  of  2,2S6/«  5«.  74. 
as  aibresaid,  that  the  whole  of  the  said  resi- 
-due  of  the  money  to  arise  by  the  said  sale 
and  the  said  interest  should  be  paid  to  the 
said  George  Maule,  on  behalf  of  the  said 
petitioner  (the  Attorney-General),  acting 
on  behalf  of  his  Majeaty  as  aforesaid,  in 
satisfactbn  of  the  claim  on  the  said  tes- 
tator's estate,  as  fhr  as  the  same  wouid  ett'- 
tend.'* 

From  this  order  two  of  the  plaintifft 
appealed  \  praying,  by  their  petition,  that 
the  order  of  his  Honour,  tlie  Vioe  Chiin* 
ceHor^  dated  the  7ch  of  June  18S6,  might 
be  resemded,  and  that^  i«i  lieci  thereof,  it 
might  be  declared,  that  there  w-^s  tiot  any 
further  s«m  dne  and  owing  fVom  the  eiAate 
of  the  testator,  William  Brunmieli»  to  tlie 
Crown,  in  respeet  of  the  regiments  in  his 
agency,  or  in  the  agency  of  Messrs.  Bishopp 
and  Brummell. 

In  the  discussion,  the  same  points  were 
railed  as  in  th^'court  below. 

B 


CASES  IN  CHANCERY : 


Mr.  PepySf  Mr,  Treslove,  and  Mr,  Pemher" 
ton,  were  for  the  appellants  : 

Mr,  W,  Brougham,  for  the  Crown. 

The  judgment  of  The  Lord  Chancellor 
was  aa  follows  : — 

It  -appears  that  Messrs.  Bishopp  Bin^ 
Brummell  carried  on  the  business  of  army 
agents  in  partnership  till  the  death  of 
Bishopp ;  and  that  it  was  afterwards  car^ 
ried  on  by  Brummell  alone,  under  the  same 
iirni,  till  the  year  1794|  when  he  died.  A 
considerable  sum  of  money,  amounting  in 
the  whole  to  2238/.,  which  was  received 
by  the  house  in  the  interval,  between  the 
years  1783  and  1794,  on  account  of  the 
subsistence  and  arrears  of  the  officers,  and 
other  allowances,  has  remained  in  the  hands 
of  Messrs.  Bishopp  and  Brummell,  or  of 
Mr.  Brummell,  without  any  demand  hav- 
ing been  made  of  any  part  of  it,  either  by 
the  officers,  on  account  of  whose  pay  and 
other  claims  it  was  received,  or  by  any  of 
their  representatives.  Under  these  circum- 
atances,  it  is  contended,  by  the  plaintiffs, 
that  the  Crown  is  not  entitled  to  claim  the 
repayment  of  this  money  out  of  the  estate 
of  Mr.  Brummell ;  but  that  the  money  is 
due  to  the  individual  officers  on  whose  ac* 
count  it  was  received,  or  to  their  personal 
representatives,  and  that  they  alone  can 
demand  it. 

It  appears  that  the  agents  are  appointed 
by  the  colonels  of  the  respective  regi- 
ments, by  power  of  attorney  \ — the  su(h 
•tance  of  tlie  instrument  is  set  out  in  the 
Master's  report  :-^when  so  appointed,  the 
agent  is  adopted  by  the  Crown  ;  the  public 
money  is  paid  into  his  hands  for  defraying 
the  expenses  of  the  regiment,  and  he  ac- 
counts for  the  sums  so  received  to  the  go- 
vernment. It  is  impossible  to  read  the 
evidence  and  the  provisions  of  the  act 
M  Geo.  3.  c.  50,  and  to  resist  the  conclu- 
sion, that,  whatever  he  may  be  in  relation 
to  the  colonel,  he  acts  in  this  business  as 
the  agent  also  of  the  Crown,  In  this  cha- 
racter, Messrs.  Bishopp  and  Brummell,  or 
Mr.  Brummell,  received  the  money  in  ques- 
tion ;  it  was  advanced  to  defray  certain 
expenses  ;  it  has  not  been  so  applied,  and, 
after  so  long  an  interval,  there  is  no  pros- 
pect that  it  will  ever  be  required  for  the 
objects  for  wli  ich  il  was  originally  issued ; 
the  purpose  of   the  advance    having  ihus 


failed,  there  seems  to  be  no  reason  nor  jus- 
tice in  the  claim  set  up,  on  the  part  of  the 
plaintiffs,  to  retain  this  money. 

Some  argument  was  built  upon  the  manner 
in  which  the  accounts  of  Messrs.  Bishopp  and 
Brummell  were  kept ;  but  it  does  not  appear 
to  me,  that  the  accounts  made  any  change  in 
their  situation  with  respect  to  these  sums  ; 
the  money  advanced  by  the  Crown  was 
carried  in  the  accounts  to  the  credit  of  the 
respective  officers,  and  they  were  debited 
with  the  payments  which  they  received,  it 
does  not  appear  that  there  was  any  private 
arrangement  between  the  parties ;  when  the 
money  was  received  by  the  agent,  it  was 
received  for  the  purpose  of  being  paid  to 
the  officers  in  discharge  of  their  claims,  and 
the  entry  in  the  books  amounts  only  to  an 
admission  of  that  which,  without  such  entry, 
would  not  have  been  open  td  dispute. 
While  the  money  remained  in  the  hands  of 
the  agent,  he  would  be  liable  to  the  claims 
of  the  officers,  or  their  representatives  ;  but 
such  liability  will,  I  think,  under  the  cir- 
cumstances of  the  case,  terminate  when  the 
money  is  repaid  to  the  Crown.  It  appears 
to  me,  therefore,  that  there  is  no  ground 
for  sustaining  this  appeal ;  and  the  petition 
must  therefore  be 

Dlamused, 
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GA&DNER  V*  ROW£* 


In  a  lease,  the  name  of  A  is  inserted  as 
ilie  lessee  upon  a  trust  for  B,  htU  there  is  no 
declaration  of  trwt  in  writing  :  A  commits 
an  act  of  bankruptcy,  and  then  executes  a 
declaration  of  trust :  afUrmards,  a  commis" 
sion  of  bankruptcy  issues  against  A : — Held, 
that  this  declaration  of  trust,  though  executed 
after  the  bankruptcy,  mil  prevail  in  favour 
of  B,  against  the  assignees. 

The  facts  of  this  case  are  stated  in  the 
report  of  the  hearing  and  judgment  before 
the  Vice  Chancellor.  (1) 

The  plaintiffii  appealed;  and  the  case 
was  again  argued  at  great  length. 

(1)3  Law  Joarn.  Cbtnc.  SfO. 


MICHAELMAS  TERM,  1898. 


The  judgment  of  the  Lord  Chancellor 
was  as  follows : — 

This  was  an  appeal  from  three  orders 

Pronounced  by  the  late  Vice  Chancellor, 
'he  principal  point  insisted  upon,  on  the 
part  of  the  defendants,  related  to  the  deed 
executed  by  Wilkinson,  containing  the 
declaration  of  trust,  and  which,  being  exe- 
cuted after  he  had  committed  an  act  of 
bankruptcy,  was  contended  to  be  inopera- 
tive  and  void.  The  case  upon  this  point 
was  fully  ai^ued  before  the  Vice  Chan* 
cellori  and  I  see  no  reason  to  differ  from 
the  opinion  expressed  upon  it  by  that 
learned  Judge.  Assuming  the  bankrupt 
to  have  been  a  trustee  for  Mr.  Rowe,  there 
was  nothing,  I  think,  to  prevent  him  from 
making  a  valid  declaration  of  trust,  not- 
withstanding his  bankruptcy. 

It  is  true,  that  the  property  of  a  trader 
cannot  be  assigned  by  him  after  his  bank- 
ruptcy :  the  property  is  no  longer  his  ;  it  is 
vested  in  his  assignees.  But  property  held 
in  trust,  is  not  the  property  of  the  bankrupt ; 
it  does  not  pass  to  his  assignees.  The  only 
question  therefore,  as  it  appears  to  me,  in 
this  case  is,  whether  the  declaration  con- 
tained in  the  deed,  was  founded  upon  a 
previous  trust,  or. was  altogether  ft'audu- 
lent.  That  question,  however,  has  been 
decided  in  substance  by  the  jury  upon  the 
trial  of  the  issue ;  for  they  have  found  that 
the  name  of  Wilkinson  was  used  in  the 
original  deed,  as  a  trustee  for  Rowe. 

It  was  ftirther  contended,  that  the  order 
directing  the  issue  ought  not  to  have  been 
made ;  and  from  that  order  the  defendants 
have  also  appealed.  The  issue  was  di- 
rected in  March  1822,  for  a  trial  at  the 
summer  assizes.  The  trial  was  delayed 
until  the  following  spring ;  and,  upon  the 
verdict  being  found  for  the  plaintiff  Rowe, 
an  application  was  made  for  a  new  trial ; 
and  it  was  not  till  after  that  application 
had  failed,  and  a  subsequent  delay  of  two 
years,  that  the  defendants  appealed  against 
the  order  directing  the  issue.  They  take 
the  chance  of  a  verdict  in  their  favour, 
try  the  effect  of  a  motion  for  a  new  trial, 
and,  failing  in  both,  they  then,  for  the  first 
time,  object  to  the  original  order.  I  think, 
however,  under  the  circumstances  of  this 
case,  there  is  no  ground  of  objection  to 
the  order  directing  the  issue ;  and  vnth 
respect  to  the  motion  for  the  new  trial, 


I  have  read  through  the  evidence,  and  the 
summing  up  of  the  learned  Judge  who 
presided  at  the  trial,  and  who  appears  to 
have  given  the  defendants  the  full  benefit 
of  every  observation  in  their  favour,  which 
the  evidence  afforded, — and  afler  consi- 
dering the  whole  case,  I  cannot  say  that 
I  think  the  jury  have  erred  in  finding  their 
verdict  for  the  plaintiff. 

I  am  of  opinion,  therefore,  that  these 
appeals  must  be  dismissed  ;  and,  as  to  the 
two  first  orders,  with  costs. 


Nov.  1827 
Nov.  1828 


:} 


WILLIS  V,  BLACK. 


Construction, 

In  a  marriage  settlement,   reciting   that 
the  father  of   the    wife    had    agreed   to 
make  a  further  provision  for  his  daughter 
equal   to    his  younger    child    or    children, 
he  covenanted  to  give  or  secure  to  the  trusts 
of  the  settlement,  as  large  a  share  of  his 
property  as  he  should  give  to  any  of  his 
other  younger  children,    to  take  effect  on 
the  death  of  the  survivor  of  himself  and 
his  then  wife;   and  that,  if  he  died  iates" 
tate,  or  omitted  to  make  the  provision  6e- 
fore  covenanted  for,  there  should  be  paid  to 
the  trustees  of  the  settlement  as  great  a  share 
of  his  property,  as  any  younger  child  should 
in  that  event  become  entitled  to : — Held,  that 
the  decree  of  the  Vice  Chancellor,  declaring 
that  tltose  interested  under  the  settlement  vnre 
entitled  to  a  further  provision,  equal  only  to 
that  which  any  younger  child  took  upon  the 
death  of  the  covenantor,  and  without  refer* 
ence  to  advancements  made  by  the  covenantor 
during  his  life,  was  erroneous;  and 

7'hat  the  parties  interested  under  the  set" 
tlement  were  entitled,  on  the  settlor's  death,  to 
a  share  of  his  property  equal  to  what  any 
of  his  younger  children  either  received  during 
his  life,  after  the  date  of  the  settlanent,  by 
way  of  advancement,  or  took  upon  his  deaths 

In  the  second  volume  of  the  Law  Journal, 
Chanc.  181,  will  be  found  a  statement  of  the 
facts  of  the  case,  and  what  passed  on  the  ori« 
ginal  hearing  and  the  rehearing  of  the  cause 
before  the  Vice  Chancellor. 

The  decree  of  the  Vice  Chancellor  pro- 
Boanced  upon  the  rehearing,  declared,  that 
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the  decree  should  be  varied  by  omitting 
such  part  thereof  as  declared  that  the  tes-^ 
tator  was  bound  by  the  covenant  in  the  set- 
tleroent  bearing  date  the  1st  day  of  June 
1803,  to  make  provision  for  his  daughter 
Margaret,  her  husband,  and  the  issue  of  the 
marriage,  including  the  sum  of  1400^  ad- 
vanced at  the  time  of  the  marriage,  equal 
to  the  share  of  any  younger  child  either  in* 
his  real  or  personal  estatei  by  provision  or 
giff  m  his  Ufetime,  or  by-  his  wil),  to  take- 
effect  upon  his  death  ;  and  whereby  it  waa> 
ordered  that  it  should  be  referred  to  the 
Master  to  inquire  what  provision  or  gifls 
were  made  by  the  testator  in  his  lifetime,  or 
by  his  will,  ia  favour  of  his  younger  children 
out  of  his  real  and  personal  estate ;  and  it 
was   declared,  that  the  said   te8tajU)r  was 
only   bound  by  such  covenant  to  give  or 
provide  for  his  said  daughter,  her  husband, 
and  the  issue  of  their  marriage,  as  ftilL  and' 
great    a   part    and    share  of  his   estate, 
effects  asid  property,  as  his  other  younger 
children  would'  become  entitled  to;  in  the 
event  of  his  death,  whether  to  take  effect  in 
possession  at  his  own  death  or  at  the  death, 
of  his  wife,  in  the  said  settlement  named,  if 
she  should  happen  to  survive  him. 

From,  this  decree  the  plaintiff*  appealed. 

Mr,  Heald  and  Mr.  Preston  were  for 
the  plaintiffs : 

Mr,  Home  appeared  in  support  of  the 
decree. 

The  argument  for  the  respondent  was 
founded  on  the  reasons  stated'  in  the  judg- 
ment of  the  Vice  Chancellor. 

The  i^rgument  for  the  appellants  was 
adopted  by  the  Lord  Cliancellor,  and  coin- 
cides with,  the  views  stated  in  his  judgment. 

The  judgment  oP  the  Lord  Chancellor 
was  as  follows : — 

The  Lord  Ghanceltor, — This  case  turns 
on  a  question  relating  to  the  construction  of 
a  covenant  in  a  marriage  settlement.  It  is 
not  necessary  to  state  the  fkcts  in  detail. 
Upon  the  marriage  of  a  person  of  the  name 
of  Formby  with  Miss  Black,  the  daughter 
of  Patrick  Black,  1400/«  was  settled  upon 
the  husband  and  wife,  and  upon  the  issue  of 
the  marriage;  and  in  that  settlement  was 


contained  a  covenant  upon  which  the  pre- 
sent question  arises.     The  covenant  ia  in^ 
these  words-—'*  And,  for  the  considerations 
aforesaid,  the  said  Patrick  Black  doth  here- 
by for  himself,  his  h^rs»  executorsi  admio 
nistrators  and  assigns,  covenant^  proroiset, 
and  agree,  to  and  with  the  said  Williani) 
Black  and  Ridiard  Willis  (who  were  tfae^ 
tnistees),  their  executors  and  adminifitratorsi* 
in  manner  following,  that  is  to.  say»  tbab  he 
the  said  Patrick  Black,  by  his  last  will  and 
testament,  or  otherwiiie,  shall  and  will  give, 
devise,  bequeath^  or  otherwise  settle  and 
secure,,  to  or  in  &vour  of  the  said  Ridiacd 
Foraiby  and  the  said  Margaret  his  intended 
wife,  and  to  and  for  the  issue  of  the  said 
intended  marriage,  upon  tjbe  triists,  never- 
theless, aforesaid,  as  full  and  great  a  par4 
and  share  of  his  estates,  effects  and  pro- 
perty, as  he  shall  by  his  said  will  or  other- 
wise, give  or  provide,  to  or  for  the  use  o( 
any  of  his  other  yotmger  child  or  cliildreut 
to  uke  effect  on  the  death  of.  die  survivor 
of  himself  and  his  present  wife ;  and  also 
thali  in  case  the  said  Patrick  Black  shall 
happen  to  die  intestate,  or  omit  to  make 
such  provision  or  bequest  to  the  use  or  in 
favour  of  the  said  Richard  Formby  and  tfao 
said  Margaret  his  intended  wife^  and  to  and 
for  the  issue  of  the  said  intended  marriage, 
the  l^eirs,  executors  or  adminiatrators  of 
the  said  Patrick  Black,  shall  and  will  pay 
or  cause  to  be  paid  to  the  said  William 
Black  and  Richard  WilHa,  or  Ihe  sunvivor 
of  them,  his  executors  or  administraibQrsi  as 
full  and  great  a  part  and  share  of  the  estates^ 
effects  and  property  of  the  said  Patrick 
Black,  as  or  to  which  his  younger-  child  or 
children>  shall  in  that  event  beabme  en^ 
titled." 

Now  this  covenant  divides  itself  into  two 
parts,  and,  in  the  course  of  the  argument  it 
was  so  divided  and  so  considered ;  and  it 
was  so  divided  and  so  considered  by  the 
Vice  Chanceilor,  when  he  gave  his  judg* 
ment,  I  believe,  on  both  ocoasums.  The 
question  first  is,  as  to  the  meaning  of  the 
former  part  of  the  covenant.  In  substance 
it  is  this,  that  the  fathes,  for  the  considen»> 
tions  aforesaid,  stipiiliites  that  he  shall  give 
to  the  parties  to  the  marriage  and  to  their 
issue,  by  his  last  will  or  otherwise,  as  large 
a  proportion  of  his  property  as  he  shall  by 
his  last  will  or  otherwise  give  to  his  younger 
children,  tO'  take  effect  on  tlied«iitb  of  the 
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survivor  of  himself  and  his  present  wife ; 
and  the  first  question  is,  as  to  the  trne  con- 
struction of  the  words  *^  to  take  efiect  aAer 
the  death  of  himself  and  his  present  wife/' 

In  reading  this  part  of  the  covenant,  I 
have  come  to   the  condosion,.  that  those 
words  relate  entirely  to  the  first  part  of  this 
covenant,  and  that,  in  point  of  fact,  the  true 
oonstruetioa  |^  this ;.  *  tlat  I,  the  setdoiv  will 
give  to  the  parties  to  the  marriage  and  to 
their  issue,  so  much  of  my  property,  (and 
that  gift  to  take  effect  at  the  death  of  the 
survivor  of  myself  and  wife,)  as  I  shall  give 
any  younger  child  by  will  or  otherwise  ; — 
that  appears  to  be  the  true  construction  of  the 
first  part  of  the  covenant.  It  was  contended 
in  the  argument  that  those  words  "  to  take 
efieet  at  the  death  of  the  survivor  of  himself 
and  his  present  wife,"  affiled  to*  both  parts  of 
the  covenant.   In  that  case  it  would  be  read 
tbiiSi  "  I.  will  give  to  the  parties  to  the  mav'^ 
rtage:and  to  their  issue,  by  will-  or  otherwise, 
aa  great  apart  of  my  property — that  gift  to 
take  efiect  on  the  death  of  the  survivor  of 
myself  and  my  present  wife, — aa  I  shall  by 
Willi  €n  otherwise,  give  to  any  of  my  younger 
children  by  wdl,  or  otherwise,,  to  take  efifect 
upon  the  deadi  of  the  survivor  of  myself 
and  my  present  wife." 

1  think  the  latter  interpretatioii^  which  was 
adopted  by  the  Court  below,  is  not.  a  con«> 
struction  that  is  reconcileable  with  the  ob«- 
vioQs  purposes  of  this  deedand  with  the  ]an«- 
guage  itself  of  that  covenant.  I  think, 
therefore,  that  those  words  relate  in  point 
of  construction  to  the  time  when  the  gift  is 
to  take  efiect  to  the  parties  to  the  marriage 
and  to  their  issue-;  and,  it  appears  to  me, 
that  that  part  of  the  covenant  is  firee  from 
all  reasonable  doubt. 

Upon  the  supposition  that  this  part  of 
the  covenant  was  ambiguous,  the  latter  paiA 
of  the  covenant  was  <»lled  in  for  the  pur- 
pose of  putting  a  construction  on  it ;  and  I 
direct  my  attention  to  the  latter  part  of  the 
covenant  to  see,  whether,  assuming  the' 
former  part  to  be  ambiguous,  th&  construc- 
tion which  was  put  on  the  latter  part  of  the 
covenant  with  a  view  of  removing  the  am- 
biguity, is  the  correct  construction.  *'  And 
also,"  these  are  the  words,  "  that  in  ease  he, 
the  said  Patrick  Black,,  shall  happen  to  die 
intestate,  or  omit  to  make  such  provision 
or  bequest  to  the  use  or  in  iavour  of  the  said 
Formby  and:  the  said  Matgacet  his 


intended  wife,  and  to>  and  for  the  issue  of 
the  said  intended  marriage,  die  heirs^  exe«» 
cutors  or  administrators  of  the  said  Patrick 
Black  shall  and  will  pay,  or  cause  to  be 
paid,  to  the  said  William  Black  and  Richard 
Willis,  or  the  survivor  of  them,  his  execu^ 
tors  or  administrators,  as  full  and  great  a 
part  and  share  of  the  estate,,  efiects  and 
property  of  die  said  Patrick  Blaek,  as  or  to 
which  his  younger  child  or  children  shall  in 
that  event  become  endded.*' 

Now,  what  is  the  meaning*  of  the  weeds 
**  shall  in  that  event  become  entitled"  ?  The 
stipulation  is  this^  that,  in  case  Patrick  Black 
shall  die  intestate  or  shall  omit  to  make 
that  disposidon  of  his  property  whiek  he 
has  stipulated  he  should  mdfie,  then,  the 
parties  are  to  have  a  claim  i^KMOi  his  i«pre» 
sentatives,  for  "  as  full  and  great  a  part  and 
share  of  the  estates,  efiects  and  property  of 
the  said  Patrick  Black,  as  or  to  which  his 
younger  child  or  children  shall  in  tiiat.  event 
become  entided." 

Now,  "  in  that  event"  has  been  supposed 
to  mean  upon  his  deadi ;  I  apprehend-  that 
is  not  the  true  meaning.    I  appreliend:  the 
true  meaning  to  be  this — in  the*  event  of 
his   dying  intestate^  or  omitting  to  make 
diat  disposition  of  his  property  ;  *'  in  that 
event"  is  not  to  be*  confined  simply  to  the 
circumstance  of  his  death,  it  is  not  meant 
to  be  equivalent  to  the  words  '*on  his  death," 
but  in  the  event  of  his  dying  intestate,  or 
in  the  event  of  his  not  making  a  will  in>coiih 
formity  to  what  he  had  stipulated — That 
eventofhissodying,.and  that  omission  under 
such  circumstances,  were  to  give  a  claim 
upon  his  estate  to  the  extent  specified ;  and, 
in  that  view,  it  is  perfecdy  reconcileable  with 
the  former  part.     The  only  difficulty  is  as 
to  the  words  *' to  which  he  shall  be  entided." 
Now,  I  apprehend^  for  the  purpose  of  as- 
oertaining  what  a  younger  child  would  be 
entided  to  in  case   of  intestacy,  the  Ikw 
would  have  taken  into  consideration  what 
the  parties  had>  previously  received) ;  and^  I 
think,  in  the  framing  of  the  covenant^  it  was 
the  intention  to  consider  what  the  parties 
had  previously  received  in  addidon  to  what 
they  would   under  the  will  become  end- 
ded  to. 

Under  these  circumstances  I  concur,  not 
with  the  second,  but  the  first  decree,  of  the 
Master  of  the  Rolls  :  but  the  first  decree 
ought  in  one  point  to  be  varied  ^  fi>r  the 
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arrangement  or  the  consideration  of  pro- 
perty is  to  be  prospective  from  the  period 
of  the  settlement,  and  is  not  to  include  any 
disposition  of  property  anterior  to  that  pe- 
riod. That  this  must  be  so,  is  quite  clear 
from  the  language  of  the  settlement  itself, 
all  of  which  is  every  where  future. 

The  only  remaining  consideration  is  as  to 
the  1400/.— whether  that  sum  is  to  be  brought 
into  the  account.  It  was  argued  by  Mr. 
Preston,  that  the  1400/.  was  not  to  be 
brought  into  the  account ;  but  Mr.  Heald, 
who  was  on  the  same  side,  rejected  that  in- 
terpretation, and  with  great  generosity  gave 
up  the  1400/.  I  must  say  that  I  agree  with 
Mr.  Heald,  and  that  Mr.  Preston  has  not 
sufficiently  satisfied  roe  that  the  1400/. 
ought  not  to  be  taken  into  the  account.  It 
comes  within  the  spirit  of  the  covenant,  and 
is  not  to  be  put  out  of  the  account. 

I  ought  to  mention,  with  respect  to  the 
words  **  to  take  effect  on  the  death  of  the 
survivor  of  himself  and  his  present  wife," 
that  there  appears  to  have  been  so  much 
difficulty  in  bending  them  to  the  interpreta- 
tion put  upon  the  covenant  in  the  second 
decree,  that  those  words  in  that  decree 
have  been  entirely'  altered.  The  words  sub- 
stituted are,  *'  upon  his  death  or  the  death 
of  his  wife,"  and  not  "  upon  the  death  of 
the  survivor  of  himself  and  his  present 
wife."  It  was  found,  that  the  words  in  the 
covenant  must  be  altered,  in  order  to  support 
the  decree  that  has  been  pronounced. 


1828. 
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December,  i 

//  U  not  the  rule  of  eqmly  that  every 
person  to  wliom  the  artificial  name  of  trustee 
applieSf  is  incapable  of  dealing  with  At<  cestui 
que  trust,  respecting  the  fund ;  but  the  rule 
iSf  that  the  trustee  shall  not  deal  with  the 
cestui  que  trust,  where  the  relation  between 
them  gives  the  former  any  possible  advantage 
over  the  latter^ 

A  deed  of  compromise  with  respect  to 
doubtful  rights  will  not  be  set  aside,  because 
the  bargain  was  such  as  would  have  seemed 
disadvantageous  to  one  of  tlie  parties,  if  she 
had  been  certain  as  to  the  full  extent  of  her 
legal  right. 

Costs  wUl  he  given  against  a  party,  who 


endeavours  unsuccessfully  to  impeach  a  com* 
promise,  after  a  contingency  has  happened, 
which  renders  the  compromise  less  for  his 
benefit. 

The  grounds  on  which  the  Vice  Chan- 
cellor dismissed  this  bill  with  costs,  were 
reported  in  2  Law  Joum,  Chanc.  p.  132. 

The  plaintiff  appealed  from  the  decree  of 
the  Vice  Chancellor^ 

The  points  raised  on  the  argument  of  the 
appeal,  were  the  same  as  those  which  were 
discussed  on  the  original  hearing. 

The  judgment  of  the  Lord  Chancellor 
was  as  follows : — 

Lord  Lyndhurst, — The  case  of  Naylor 
and  Wynch  was  an  appeal  from  the  decree 
of  his  Honour  the  Vice  Chancellor,  .the 
present  Master  of  the  Rolls.  It  arises 
out  of  the  will  of  a  person  of  the  name 
of  John  Wynch,  who  made  his  will  in 
the  East  Indies,  as  far  back  as  the  year 
1 796.  By  that  will  he  gave  and  bequeath- 
ed to  the  plaintiff,  the  wife  of  Ridgway 
Mealey,  an  annuity  of  600/.  sterling  to 
commence  six  months  after  his  death,  for 
her  life,  and  the  issue  from  her  body  law- 
fully begotten,  in  failure  of  which  to  revert 
to  his  heirs.  The  testator  also  requested 
that  Nathaniel  Ktndersley  and  I'homas 
Cockburn  would  act  as  trustees  for  her,  ^ 
securing  the  said  annuity  for  her  sole  use, 
and  paying  it  to  her  quarterly  or  half  yearly, 
as  they  might  think  proper.  He  gave  the 
residue,  subject  to  some  other  legacies,  to 
his  two  brothers,  George  Wynch  and 
James  Wynch,  whom  he  appointed  his  sole 
heirs  and  executors. 

The  testator  died  soon  after  the  date  of 
this  will.  In  1796,  an  agreement  was  en- 
tered into  between  the  legatee,  at  that  time 
Mrs.  Mealey,  and  the  executors ;  and, 
by  that  agreement,  it  was  stipulated,  that 
20,000  star  pagodas  should  be  delivered 
to  two  gentlemen,  of  the  name  of  De  Fries  ; 
and  that  out  of  these  20,000  star  pagodas, 
600/.  a  year  should  be  paid  to  the  trustees 
of  the  annuity  under  this  will.  The  trus- 
tees consented  to  accept  the  trusts  only  for 
the  life  of  Mrs.  Mealey.  It  was  further 
stipulated,  that,  upon  her  death,  the  money 
should  be  repaid  to  the  executors,  that  they 
might  have  the  means,  after  her  deatli«  pf 
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paying  this  interest  of  600^.  a  year  equally 
between  the  children,  with  the  benefit  of 
survivorship.  The  agreement  was  entered 
into  in  1798,  and  nothing  further  took  place 
till  the  year  1808,  when,  Mr.  Mealey,  hav- 
ing, in  the  meantime,  died,  a  settlement  in 
the  year  1808,  was  made  in  contemplation 
of  a  marriage  about  to  take  place  between 
the  present  plaintiff  and  Mr.  Naylor;  and, 
by  the  terms  of  that  settlement,  the  annuity 
^as  to  be  settled  upon  her  for  her  life,  for 
her  sole  use  ;  and,  after  her  death,  it  was  to 
be  subject  to  the  trusts  declared  in  the  will  of 
the  testator,  John  Wynch.  I  should  have 
stated,  that,  in  the  agreement  of  1798,  it 
was  stipulated,  that  if  the  executors  should 
at  any  period  find  it  advantageous,  and  for 
the  benefit  of  the  estate,  which  they  repre- 
sented, that  the  money  should  be  invested 
in  this  country,  instead  of  remaining  in  the 
hands  of  the  De  Frieses  ;  it  should  be  com- 
petent for  the  parties  to  enter  into  a  new 
agreement  for  that  purpose. 

After  the  settlement  of  1 808  was  executed, 
the  marriage  took  place  between  the  parties ; 
and  then  it  seems,  it  occurred  to  the  trus- 
tees, and  I  believe,  it  occurred  to  them  pre- 
viously to  the  execution  of  the  settlement 
in  1808,  and  to  all  the  parties  interested, 
that  it  would  be  desirable  that  the  funds 
should  be  deposited  in  this  country ;  and, 
accordingly,  a  bill  was  filed  in  the  year 
1809,  for  that  purpose,  to  which  bill  the 
present  plaintiff  and  her  husband  were  par- 
ties. No  answer  was  put  in  to  that  bill,  and, 
on  reading  the  evidence  of  a  person  of  the 
name  of  Smith,  I  think  it  is  suggested  by 
him,  that  there  was  some  reason  why  it  was 
proper  no  answer  should  be  put  in.  How- 
ever, the  parties  at  last  came  to  a  compro- 
mise ;  and,  by  the  terms  of  that  compro- 
mise, it  was  agreed,  that  the  20,000  star  pago- 
das deposited  in  the  hands  of  the  De  Frieses 
should  be  repaid  to  the  executors,  who 
were  to  lay  it  out  in  the  purchase  of  12,000^ 
navy  five  per  cents,  in  England,  for  the  pur- 
pose of  securing  a  fund  for  the  payment  of 
the  annuity.  It  was  further  stipulated,  that 
Mr.  Naylor  and  his  wife  should  assign  all 
the  interest  which  they  then  had,  in  the  ca- 
pital of  the  navy  five  per  cents,  in  their  own 
right,  or  which  they  might  have  at  any 
future  period,  either  in  their  own  right,  or 
in  respect  of  the  representations  of  their 
children,  in  terms  very  general  and  com- 


prehensive :  and  it  was  further  stipulated, 
that,  in  consideration  of  this  agreement,  in 
the  event  of  Mr.  Naylor  surviving  his  wife, 
if  the  executors  should  take  any  benefit 
under  the  assignment,  they  should,  to  the 
extent  of  that  benefit,  secure  to  him  during 
his  life,  an  annuity  of  800/.  a  year.  Such, 
as  I  understand  it,  is  the  substance  of  the 
agreement,  that  was  made  between  these 
parties. 

This  agreement,  which  was  in  the  general 
terms  I  have  stated,  was  afterwards  finally 
settled  and  signed  by  all*  the  parties  in  a 
manner  to  which  I  shall  presently  advert. 
The  prayer  of  the  bill,  is~^t  least  part 
of  it — that  the  agreement  should  be  de- 
livered up  to  be  cancelled  as  a  void  agree- 
ment against  this  plaintiff,  and  that  she 
should  be  declared  entitled  to  the  absolute 
interest  in  this  annuity. 

Now  the  first  question  that  arises  on 
this  bill  is,  as  to  the  manner  in  which  this, 
agreement  was  entered  into.  It  is  not  pre- 
tended that  it  is  an  agreement  entered  into 
without  deliberation,  nor  is  there  any  fraud 
suggested.  There  is  not  the  slightest  evi- 
dence to  prove  that  it  was  an  agreement 
entered  into  without  consideration  ;  on  the 
contrary,  it  is  an  agreement  entered  into 
with  great  care  and  deliberation.  This  lady, 
the  present  plaintiff,  was  represented  by  Mr. 
W.  as  her  solicitor,  by  the  late  Mr.  B.  as 
her  counsel,  persons  who  were  not  likely 
to  neglect  her  interest  or  be  careless  with 
regard  to  it.  The  terms  of  the  agreement 
appear  to  have  been  under  much  conside- 
ration, because  after  the  outline  of  it  had 
been  constructed,  some  difficulty  arose  as 
to  the  manner  in  which  it  was  to  be  carried 
into  effect.  Some  doubt  as  to  the  precise 
form  in  which  it  was  to  be  shaped,  and  ac- 
cordingly they  consent,  there  being  some 
difference  between  Mr.  Naylor,  who  was 
the  husband  of  this  lady,  and  Mr.  Smith 
who  was  the  solicitor  for  the  executors  on 
the  other  side,  as  to  the  manner  in  which 
the  instrument  should  be  framed,  —  that 
that  question  should  be  referred  to  the 
late  Mr.  Shadwell ;  and  it  appears  upon  the 
draft  of  that  agreement  now  before  me,  in 
the  hand  writing  of  Mr.  Shadwell,  and  by 
the  various  distinct  notes  that  appear  in 
the  margin,  that  it  underwent  a  long  and 
serious  consideration.  And  there  was  a 
circumstance  which  occurred,  which  afford- 
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ed  0dU  gfe«t«r  time  for  oonsideratioik  One 
of  the  •executors  die4«  in  oooaequence  of 
which  the  prooeedings  were  stopped,  and  it 
was  not  till  the  year  1813,  that  this  agree- 
ment was  escecuted  finally,  with  the  teraos 
and  conditions  to  which  I  have  before  ad« 
▼erted. 

But  it  is  suggested,  that,  at  the  time 
when  this  agreement  was  entered  into,  it 
never  had  occurred  as  matter  of  doubt  to 
the  present  plaintiffi^  thai  she  could  daim 
tlie  absolute  interest  in  this  property ;  that 
tlie  agreement  was  made  with  reference  to 
another  state  of  facts,  and  to  other  conside- 
rations exclusively  of  that  to  which  I  have 
adverted. 

Now  it  does  appear  to  me  singular, 
when  I  consider  who  the  professional  gen- 
tlemen were  who  acted  in  this  case,  when  I 
consider  their  high  character  and  great  pro- 
fessional acquirements,  and  when  I  consider 
what  the  terms  of  the  agreement  are,  tliatno 
such  question  should  ever  have  occurred  to 
their  minds,  as  to  this  being  an  absolute  in- 
terest in  the  plaintiff.  Looking  at  the  great 
care  tliat  was  exercised,  and  the  great  caution 
dispUyed,  I  cannot  bring  mysdf  to  suppose 
under  such  circumstances,  that  at  least  the 
consideration  of  the  question  had  not,  pre- 
viously to  this  agreement  being  entered  into, 
occurred  to  the  parties  to  it,  who  were  acting 
in  the  transaction.  Now  I  look  to  the  evi- 
dence of  Mr.  Smith,  and  I  find  it  states, 
that,  before  the  agreement  was  entered  into, 
doubts  were  entertained  as  to  the  question 
of  the  interest  that  this  lady  and  lier  chil- 
dren were  entitled  to,  and  he  states  it  was 
deliberately  considered  and  understood  by 
all  the  parties,  tb^,  whatever  interest  she 
should  havci  or  might  have  independent 
of  her  life  interest  in  this  annuity,  that 
should  be  assigned  to  the  executors.  I  find, 
on  the  other  hand,  Mr.  W.  was  examined 
as  a  witness,  on  the  part  of  the  plaintiff: 
but  he  does  not  say  any  thing  upon  what  I 
have  been  stating.  Under  these  circum- 
stances, I  cannot  biiog  myself  to  the  con- 
clusion, that  this  consideration  had  not  en- 
tered the  minds  of  the  parties,  previously  to 
the  time  when  the  adjustment  was  entered 
into*  Reference  is  made  to  the  terms  of 
the  agreement,  and  particularly  with  refe- 
rence to  the  recital,  as  shewing,  that  doubts 
had  existed  with  respect  to  her  riglits  in 
certain   oontingeBcies.     But  I  th^  not 


much  reliance  can  be  placed  on  that,  parti- 
cularly when  I  find  afterwards  words  intro- 
duced in  the  hand-writing  of  Mr.  Shadwell, 
for  conveying  and  grsnting  the  whole  abso- 
iute  interest  in  the  capital,  in  whatever  man- 
ner it  might  become  vested  in  Mrs.  Naylor. 

It  seems  to  me  impossible  that  the  terms 
can  be  more  general  and  jmore  comprehend 
sive  than  those  which  occur  in  this  deed  : 
imd  it  is  a  strong  confirmation  of  what  is 
stated  by  Mr.  Smith,  that  it  was  the  inten- 
tion of  the  plaintiff,  that,  whatever  present 
right  e»sted  in  her,  or  whatever  future 
right  she  might  obtain,  either  in  her  own 
right  or  with  reapect  to  the  representations 
of  her  children,  dl  should  depart  from  her 
and  become  vested  in  the  executors. 

But  it  is  stated  further,  that  from  the  terms 
of  the  compromise,  and  firom  the  amount  of 
theconsideration,  it  is  clear  she  could  not  have 
considered  that  she  was  disposing  of  her  ab- 
aolule  iatertst ;  hut  I  think,  that  is  founded 
upon  a  fallacy.  It  is  clear,  tliat  ihe  consi- 
deration which  waa  given  is  not  equivalent  to 
an  absolute  interest,  supposing  that  interest 
clearly  esubUshed,  and  known  to  be  free 
fitmi  all  doubt  at  the  time  ;  but  if  the  ques- 
tion was  a  question  of  doubt.. at  that  time, 
(and  it  has  been  made  a  queMion  of  doubt 
at  the  bar,  the  one  side  contending,  that  she 
was  entitled  to  this  absolutely ;  and  the 
other,  that  slie  had  only  a  life  interest ;)  if 
it  was  a  question  of  doubt,  the  amount  of 
the  consideration,  and  the  equivalency  of 
the  consideration,  must  depend  upon  this 
doubt  existing  in  the  minds  of  the  parties  ; 
and  we  have  no  means  of  measuring  what 
the  worth  of  those  doubts  was.  In  point 
of  fact,  much  doubt  was  entertained  on  both 
sides,  as  appears  by  the  transactions.  In 
the  first  place,  20,000  star  pagodas  were  by 
the  first  agreement  to  be  invested ;  and  it 
became  necessary,  that  a  sum  almost  equi- 
valent to  what  had  been  invested  under  the 
first  agreement,  namely,  such  a  sum  as,  in 
addition  to  the  20,000  pagodas,  would  pro- 
duce the  sum  of  12,000/.  navy  five  per 
cents.,  should  be  provided :  in  addition  to 
that,  there  was  a  stipulation,  that,  in  a  cer- 
tain event,  an  annuity  of  dOO/.  a  year  should 
be  allowed  to  the  husband  of  this  lady  from 
the  funds  that  should  come  into  the  hands 
of  the  executors. 

The  next  point  suggested  in  the  course 
of  the  argument  was,  that  Mrs*  Naylor 
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was  kepi  ib  ignorance  of  alt  the  particulars 
of  thia  transaction.  Now,  there  is  not  the 
al%htest  evidence  whatever  to  lead  me  to 
the  conduaioQy  th&t  Mrs.  Naylor  was  nol 
apprised  of  every  thii^  going  on.  In  the 
first  place,  Mrs.  Naylor  attended  the  meet* 
ing ;  she  was  represented  by  a  counsel  and 
a  solicitor  in  the  cause ;  she  signed  the 
agreement^  attended  by  her  husband,  who 
had  a  personal  interest ;  and  it  is  too  much 
ibr  me  to  come  to  the  conclusion,  I  am  here 
asked  to  come  to, — that  thi^  agreement 
must  be  set  aside,  upoa  a  conjecture,  that 
^e  knew  nothii^  of  the  transaction. 

But  then  it  is  said,  she  was  a  married 
woman ;  and,  therefore,  on  that  ground,  this 
transaction  should  be  set  aside.  But  when 
I  look  at  the  instrument,  I  find  the  bequest 
is  for  her  sole  and  separate  use.  The 
argument  urged  at  the  bar,  by  Mr.  Home, 
was,  that  though  the  gift,  to  her,  was  for 
faer  sole  and  separate  use,  yet  that  qualifi- 
cation was  only  during  her  life ;  and  if  she 
todk  an  absolnte  interest,  she  took  it  by 
law.  Now,  the  answer  I  give  is  this,  that 
whatever  she  takes,  she  takes  by  the  will 
of  the  testator,  and  under  the  terms,  he 
has  made  use  oC  in  his  wilL  The  law  puts 
its  construction  upon  those  terms  in  the 
will.  What  she  taka  is,  in  point  of  gram* 
matical  construction,  subject  to  the  con- 
struction, that  she  takes  it  for  her  sole  and 
separate  use. 

It  is  then  stated,  that  this  transaction 
is  invadid,  because  it  is  a  transaction  be- 
tween trustee  and  ecsitii  que  trust.  It  is 
unnecessary  for  me  to  say  anything  with 
respect  to  that;  because  I  am  satisfied 
with  the  reasons,  and  with  the  explana- 
tions given  on  that  point,  by  his  Honour 
the  present  Master  of  the  Rolls,  then 
Vice  Chancellor,  in  his  printed  judgment: 
indeed,  I  have  done  little  more  than  repeat 
the  line  of  observation  made  use  of  by  him; 
and  I  repeat  it  for  the  purpose  of  stating 
that  I  agree  entirely  with  him  in  think- 
ing, that  there  is  no  ground  to  set 
aside  this  agreement.  I  think  it  binding 
upon  this  lady ;  and  it  is  remarkable,  that, 
during  the  life  of  her  husband,  which  con- 
tinued for  some  time  after  this-  agreement 
was  entered  into,  no  attempt  was  made 
to  question  the  validity  of  the  agreement ; 
but,  upon  his  death,  when  the  charge  upon 
Vol.  VII.  Chano. 


the  execaton,  in  the  eventof  his  sifrviviag 
her,  has  ceased, — then,  and  then,  for  the 
first  time,  is  the  validity  of  the  agreement 
questioned.  I  am,  therefore,  of  opinion, 
that  the  agreement  is  binding,  and  cannot 
be  set  aside. 

It  is  quite  unnecessary  then  for  me  to 
take  any  notice  of  what  is  prayed  as  to 
Ihe  declaration  of  right ;  and  I  agree  with 
the  Master  of  the  Rolb,  that  it  is  unneces- 
sary to  give  any  directions  with  respect  to 
the  constrnction  of  the  devise ;  because, 
whatever  interest  she  had,  if  absolute,  she 
has  absolutely  parted  with,  if  the  agree- 
ment is  binding,  which  I  consider  it  to  be. 

Under  these  circnmstancea,  therefore,  I 
think  the  decree  of  the  Master  of  the  Bolls 
must  be  affirmed,  and  affirmed  substan- 
tially, for  the  reasons  upon  which  that 
judgment  is  founded* 

Mr*  Simplansan^  who  wgs  for  the  re- 
spondents, asked  for  the  costs  of  the  ap- 
peal. 

The  Lard  Chancellor I  hardly  think 

you  should  have  the  costs,  there  are  so 
many  complicated  considerations  in  the 
ease. 

Appeal  dunmsed  without  costs. 


n  7  hi       i         CO'^BETT  e.  CORBETT. 

Infant — Jointure  in  bar  of  Dower. 

Af  previous  to  hie  marriage  with  an  tn- 
fant  who  had  no  fortune^  by  an  indenture^ 
to  which  her  father  was  a  party t  granted  a 
rent  charge  of  100/.  a  year  to  trustees,  for 
her  during  her  life,  after  his  decease,  to  be 
in  bar  of  dower,  and  issuing  out  of  certain 
lands ;  at  the  time  of  the  execution  of  the 
indenture,  he  had  no  power  ofcliarging  any 
jointure  on  those  lands,  but  it  was,  during 
his  life^  confirmed  by  the  remainder-man, 
who,  A  not  having  any  sons,  became  entitled 
in  possession  to  the  lands  upon  A*s  death : — 
Held,  that  the  widow  was  barred  of  all  claim 
tojiower. 

The  instruments  on  which,  and  the  cir- 
cumstances  under  which,  the  question  in 
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this  suit  arose,  are  stated  (1)  in  the  report 
of  what  passed  on  the  original  hearing  of 
the  cause.  The  arguments  and  authori- 
ties relied  on,  are  likewise  there  given, 
together  with  the  judgment  of  the  Vice 
Chancellor. 

From  that  judgment,  the  plaintiff  ap- 
pealed. 

Mr,  Sugdenyrsa  for  the  plaintiff: 
Mr,  Fonhlanque  and   Mr.  Temple  ap- 
peared for  the  defendants. 

The  judgment  of  the  Lord  Chancellor 
was  as  follows  : — 

I  concur  in  the  view  taken  of  this  ques- 
tion by  the  present  Master  of  the  Rolls, 
when  sitting  as  Vice  Chancellor.  In  the 
case  of  a  jointure  at  law,  if  the  widow  be 
lawfully  expelled  or  evicted,  she  is,  by 
the  statute,  entitled  to  be  endowed  of  so 
much  of  the  residue  of  her  husband's 
lands,  of  which  she  was  before  dowable, 
as  the  lands  from  which  she  is  so  expelled 
shall  amount  to. 

It  follows,  therefore,  that,  if  a  title  ori- 
ginally defective  be  made  good,  so  as  to 
prevent  such  eviction,  this  will  be  suffi- 
cient to  render  the  jointure  binding  ;  and 
there  is  no  inconvenience  in  this  rule,  for 
the  right  to  dower  thus  becomes  a  security 
for  tlie  enjoyment  of  ^tho-jointure.  If  this 
be  so,  in  Uie  case  of  a  jointure  at  law,  the 
same  rule  must  prevail  where  the  jointure 
is  equitable,  provided,  in  the  case  of  an 
infant,  it  has  the  assent  of  the  parent  or 
guardian.  In  the  present  instance,  the 
original  defect  has  been  cured,  and  there 
is  nothing  to  prevent  the  widow  from  hav- 
ing the  full  benefit  of  the  settlement. 

The  case  of  CamUhers  v.  Carruihers 
was  cited  in  the  argument ;  but  the  deci- 
sion in  that  case  does  not  appear  to  me 
to  bear  upon  the  present  question.  There, 
by  the  terms  of  the  settlement,  the  widow 
might,  if  it  had  been  held  good,  have 
remained  witliout  any  provision  during 
her  life ;  for  the  prior  tenant  for  life  might 
have  outlived  her.  This,  at  law,  would 
have  been  a  fatal  objection  ;  and  the  Court 
held,  that  the  same  rule  would  apply  in 
equity,  in  the  case  of  an  infant  female,  not- 
withstanding the  assent  of  her  guardian. 

(1)  9  Law  Joan.  Chaac.  108. 


It  is  charged  in  the  bill,  in  the  presene 
case,  that  the  original  settlement  was  frau- 
dulent, and  the  fraudulent  nature  of  the 
transaction  was  insisted  upon  at  the  bar  ; 
but  there  was  no  evidence,  and  nothing, 
as  it  appears  to  me,  in  the  circumstances 
of  the  case,  to  maintain  such  a  charge : 
and  with  respect  to  what  was  urged  as  to 
the  supposed  inadequacy  of  the  provision, 
it  not  only  forms  no  part  of  the  complaint, 
but  was  wholly  unsupported  by  proofs.  It 
is  unnecessary,  therefore,  to  enter  further 
into  this  part  of  the  subject. 

The  appeal  must  be  dismissed ;  but,  I 
think,  without  tosts. 

Appeal  dismissed  without  costs. 


1828 
Oct.  &  Dec. 


Ex    parte  stone,  and  Ex 

BOLLAND,  IN  THE 
MATTER  or  MARSH,  8T11A- 
CET,  ORAHAK,  AND  FAUNT- 
LEROT. 


^Ex    pa 


A 9  being  in  partnership  with  B  and  C,  and 
holding  stock,  as  a  trustee,  along  with  two 
other  trustees,  forges  the  signature  of  his  co^ 
trustees  to  a  power  of  attorney,  authorixing 
B  and  C  to  sell  the  stock :  they  sell  the  stock, 
and  transfer  it  to  the  purchaser,  and  the  pro* 
eeeds  are  paid  in  to  the  bankers  of  the  part- 
nership  ;  commissions  of  bankrupt  issue  against 
B  and  C,  and  against  A  ;  prosecutions  are 
instituted  against  A  for  other  forgeries  of  a 
similar  kind,  and  he  is  convicted,  and  exC" 
cuted,  but  no  prosectUion  is  instituted  by  his 
co-trustees : — Held,  that  the  co-trustees  are 
entitled  to  prove  the  value  of  the  stock  against 
the  partnership  estate* 

In  this  case,  the  original  petition  was  pre- 
sented by  Stone  and  Gahagan,  the  surviving 
trustees  of  certain  stock,  which  had  been 
sold  out  by  the  bankrupts  under  the  cir- 
cumstances stated  below,  claiming  to  prove 
the  value  of  the  stock  under  the  commission. 

Upon  the  hearing  of  this  petition,  the 
Lord  Chancellor  directed  that  the  parties 
should  proceed  to  a  trial  at  law,  in  the 
Court  of  King's  Bench,  upon  the  follow- 
ing issue:  "  Whether  the  bankrupts  were, 
at  the  date  and  suing  forth  of  the  commis- 
sion of  bankrupt  against  them,  indebted  to 
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Williain  Stone,  Henry  Gahagati,  and  Henry 
Fauntleroy,  in  the  sum  of  16,000/.,  or  in 
any  and  what  other  sum  of  money ;"  with  a 
direction,  that,  upon  the  trial  of  the  issue, 
no  objection  should  be  taken,  on  the  ground 
that  the  said  Henry  Fauntleroy  was  inte- 
rested as  a  trustee  jointly  with  William  Stone 
and  Henry  Gahagan,  and  was  also  a  partner 
with  Marsh,  Stracey,  and  Graham. 

On  the  2Sd  of  March  1826,  the  issue  was 
tried,  before  the  Lord  Chief  Justice  of  the 
Court  of  King's  Bench,  when  the  jury  found, 
that  the  bankrupts  were,  at  the  date  and 
auing  forth  of  the  commission  qT  bankrupt 
against  them,  indebted  to  William  Stone, 
and  Henry  Gahagan,  and  Henry  Fauntleroy, 
in  the  sum  of  16,000/.'  This  verdict  was, 
by  the  direction  of  the  Lord  Chief  Justice, 
taken,  subject  to  the  opinion  of  the  Court, 
whether  the  fact  of  the  letter  of  attorney 
being  forged^  affected  the  rights  of  Stone 
and  Galiagan  to  recover.  The  Court  of 
King's  Bench  having  desired  to  have  the 
question  argued  in  a  special  case,  the 
facts  were  stated  on  behalf  of  the  parties 
as  follows : — 

"  On  the  26th  of  May  1819,  there  was 
standing  in  the  books  of  the  Governor 
and  Company  of  the  Buik  of  England,  in 
the  name  of  the  plaintiffs,  jointly  with 
Henry  Fauntleroy,  deceased,  the  sum  of 
17,0611.  12s.  4(/,  in  tlie  capital  stock  of 
Navy  Five  per  cent,  annuities,  which  were 
held  by  the  plaintiffs  and  the  said  Henry 
Fauntleroy,  as  trustees,  under  the  will  of 
Sir  Thomas  Berners  Plaistow,  deceased. 
The  defendants,  and  the  said  Henry  Faunt- 
leroy, and  Sir  James  Sibbald,  hart.,  until 
the  death  of  the  said  Sir  James  Sibbald, and 
the  said  defendants,  and  Henry  Fauntleroy, 
since  the  death  of  the  said  Sir  James  Sib- 
bald, carried  on  the  business  of  bankers,  in 
Bemers-street,  under  the  firm  of  Marsh  & 
Co.  On  the  25  th  May  1819,  instructions 
were  given  by  the  house  of  Marsh  &  Co.  to 
their  broker,  John  Henry  Spurling,  to  sell 
as  much  of  the  said  stock  as  would  produce 
16,000/. sterling;  previously  to  which  time, 
there  had  been  lodged  at  the  Bank  of  Eng- 
land a  letter  of  attorney,  purporting  to  be 
executed  by  the  plaintiffs  and  Henry  Faunt- 
leroy, to  sell,  assign,  and  transfer  all  or  any 
part  of  16,000/.,  part  of  the  said  annuities, 
which  letter  of  attorney  was  executed  by 
the  said  Hqnry  Fauntleroy  ;  but  the  execu* 


tion  thereof^  by  the  plaintiffs,  was  forged 
by  the  said  Henry  Fauntleroy.  Pursuant 
to  such  instructions,  the  said  John  Henry 
Spurling  entered  into  contracts  with  vari- 
ous stock-jobbers,  for  the  sale  to  them  of 
1 5,8 1 1  /.  1 3f .  of  the  said  Navy  Five  per  cent* 
annuities^  at  prices,  which,  upon  the  whole, 
yieldad  16019/.  I5s.  4c/.,  the  19^  15f.  4d. 
being  the  amount  of  the  brokerage.  On 
the  26th  May  1819,  the  said  John  Henry 
Spurling  caused  transfers  to  be  prepared,  in 
the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  of  part  of  the  said 
annuities,  to  the  amount  of  7000/.,  to  the 
purchasers  thereof,  or  their  nominees  ;  and 
on  that  day,  the  defendant,  Josias  Henry 
Stracey,  attended  at  the  Bank,  and  signed 
the  demand  to  act,  indorsed  on  the  said 
power  of  attorney,  and  then  executed  two 
several  instruments  of  transfer,  so  prepared 
in  the  books  kept  at  the  Bank  of  England, 
of  two  sums,  part  of  the  said  annuities,  via. 
6695/.  lOs.  6c/.,  to  the  Rev.  William  Yates, 
and  Thomas  Norris,  esq.,  and  104/.  9s.  6c/. 
to  one  Henry  Neil ;  and  the  said  annuities 
were  thereupon  carried,  by  the  said  Governor 
and  Company,  to  the  credit  of  the  said 
transferees,  in  the  books  kept  at  the  .Bank 
of  England  for  transfer  thereof;  and  the 
plaintifis,  and  the  said  Henry  Fauntleroy, 
ceased  to  have  credit  for  the  same,  in  the 
said  books  kept  at  the  Bank.  On  the  28th 
May  1819,  the  said  John  Henry  Spurling 
caused  transfers  to  be  prepared,  in  the  books 
of  the  Governor  and  Company  of  the  Bank 
of  England,  of  the  sum  of  8811/.  ISf., 
residue  of  the  said  annuities  so  sold  as 
aforesaid,  in  various  sums,  to  the  pur- 
chasers thereof,  or  their  nominees;  and 
on  that  day,  the  defendant  Graham  at- 
tended at  the  Bank,and  executed  four  several 
instruments  of  transfer,  in  the  books  kept 
at  the  Bank  of  England,  of  the  following 
sums,  part  of  the  said  annuities :  that  is  to 
say,  5000/.,  part  of  the  said  annuities,  to 
one  Joseph  Seaton  Aspden ;  8 1 1  /.  1 8f . ,  other 
part  thereof,  to  one  John  Brett ;  2000/.,  other 
part  thereof,  to  one  David  Gibson ;  and 
1000/.  other  part  thereof,  to  one  Thomas 
Courtenay;  and  the  said  annuities  were 
thereupon  carried,  by  the  said  Governor  and 
Company,  to  the  credit  of  the  said  trans- 
ferees, in  the  books  kept  at  the  Bank  of 
England  for  transfer  thereof;  and  the  plain- 
tiffi,and  the  said  Henry  Fauntleroy,  ceased 
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to  have  credit  for  the  same  in  the  eaid  bookft 
kept  at  the  Bank.     The  defendant's  house 
had  an  account  with  Messrs.  Martin,  Stone 
and  Co.  bankers  in  the  city,  in  the  usual 
way  of  a  banker's  account,  and  a  pass-book 
w^mt  from  one  house  to  the  other,  from  time 
to  time,  according  to  the  usual  practice  be- 
tween bankers  and  their  customers ;  and  to 
this  account  Spurling  the  broker  usually 
paid  the  money  received  by  him  for  stock 
sold  by  the  order  of  the  defendant's  house. 
The  consideration  money  of  the  said  an- 
nuities was  received    by   the  said   John 
Henry  Spuriing,  and  was  paid  by  him  to 
Messrs.  Martin,  Stone  &  Co.  to  die  credit 
of  the  house  of  Marsh  &  Co.  according  to 
the  usual  practice,  in  the  following  sums : 
via^  7105^.  on  the  26th  of  May  1819,  and 
the  ibrther  sum  isf  B9641,  17«.  8  J.,  on  the 
iSath  of  May  181^,  being  the  said  principd 
aum  of  16,000 J.,  together  with  the  sum  of 
SL  17 s.  SiLt  one  moiety  of  the  broker's  eom*- 
jEnission,  which  was  allowed  by  him  to  the 
said  house  of  Marsh  &  Co.,  according  tm 
the  usual  practice  on  sales  effected  by  him 
on  their  account ;  since  iRdiich  payment  the 
account  of  Marsh  &  Co.  frith  Martin  &  Cow 
had  been  frequently  balanced  before  die 
bankruptcy.     Henry  Fauntleroy  was  per- 
mitted by  the  partners  to  eendiict  the  greater 
part  of  the  business  of  the  bouse  withont 
their  interference,  and  he  drew  upon  the  ac- 
count of  Martin,  Stone  Se  Co.  in  the  part- 
nership finn  as  he  thought  fit,  without  the 
knowledge  and  in  fraud  of  his  partners, 
more  than  the  amount  of  the  said  sums  so 
paid  in.  A  book  was  kept  at  the  defendant's 
banking-house,  ealled  the  house-book,  in 
which  entrws  were  from  time  totime  made  by 
Fauntleroy,  and  by  some  of  the  defbndansa^ 
Many  entries  were  made  in  it  by  the  defen- 
dant Graham,  by  the  direction  of  Fauntle- 
roy, or  of  some  clerk  in  the  defendant's 
house.    This  book  purported  to  contain  the 
transactions  of  the  defendant's  house  ^th 
l^artin.  Stone  &  Co.,  and  the  sums  ought 
to  have  corresponded  with  those  in  the 
pass-book.     The  pass-book  was  never  ex- 
amined by  either  of  the  defendant*  before 
the  bankruptcy.     Upon  comparing  the  two 
booka  afler  the  baiucroptcy,  it  was  found, 
that  neither  of  the  sums  before  mentioned 
to  Iiave  been  paid  by  Spurting  to  Martin, 
Stone  &  Co.  was  mentioned  in  the  house- 
hook  or  any  othei  book,  Micept  the  pase^ 


book)  but  die  said  sum  of  9i.  17«.  8^.,  the 
moiety  of  the  commission,  was  entered  in 
the  house-book  in  the  hand*writing  of 
Fauntleroy.  Upon  such  comparison  of  the 
two  books,  it  also  appeared,  that  sums  to  a 
very  large  amount  were  entered  on  each 
side  of  the  pass-book,  at  various  dates  sub^ 
eequent  to  March  1819,  which  were  not  in 
the  house-book ;  and  also  that  sums  to  a 
very  large  amount  were  entered  in  the 
house-book  as  paid  to  Martin,  Stone  &  Co. 
which  had  never  been  paid  to  them.  These 
latter  entries  were  in  the  hand-writing  of 
Fauntleroy.  Upon  the  apprehension  of 
Fauntleroy,  shortly  befbre  the  bankruptcy, 
a  paper  was  found  in  his  private  desk, 
whereof  he  kept  the  key,  in  tne  hand-writ- 
ing of  the  defendant  Graham,  in  pencil,  of 
which  die  following  is  a  copy : — 

"  26th  May  1819,  15,000/.  odd,  Navy 
Fives :  7105/.  paid  into  Martin's  on  the  Z6th, 
and,  on  the  SSth,  6900/.  odd,  to  make  up 
the  account  to  raise  16,000/.  money  of  iC 
F.  Gahagan  and  Stone.' 

"  There  was  no  account  with  the  defen- 
dant's house  in  the  names  of  the  plaintiffs 
and  Fauntleroy,  but  there  was  an  account 
m  the  name  of  the  executors  of  Sir  T.  B. 
Plaistow.  The  executors  were,  in  fact,  the 
plaintiff  Gahagan,  Miss  Plaistow  and  Faunt- 
leroy ;  the  defendant  Scracey  knew  that  the 
faindff  Stone  was  in  India  in  the  year  181  f>. 
he  money  raised  by  the  transfers  was  not 
carried  to  the  executors'  account.  A  bro- 
ker's note  of  the  sale  was  transmitted  by  the 
said  John  Henry  Spurh'ng  to  the  house  of 
Marf;h  &  Co.  in  the  usual  course." 

The  Court  of  King's  Bench  gave  judg- 
ment in  fovour  of  WilHam  Stone  and  Henry 
Gahagan. 

The  assignees  of  the  bankrupts  now  pre- 
sented a  petition,  praying  that  there  might 
be  a  new  trial  of  the  issue,  or  that  the  case 
reserved  might  be  reheard. 

The  case  was  argued  at  great  length  on 
the  part  of  the  assignees,  particularly  by 
Mr,  Serjeant  Wildt  and  Mr.  Montague; 
and  on  the  other  side,  by  Mr,  Serjeant  Bo* 
Banquet  and  Mr.  Home, 

The  judgment  of  the  Lord  Chancellor 
was  as  follows : — 

The  Lord  ChaneeUor.-^This  case,  on  a 
former  occasion,  was  before  the  Court,    ft 
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«ppett«,  M6or8mg  to  the  facts  presented 
to  the  Court,  that  Stone  and  Gahagao,  and 
Henry  Faantleroy,  were  trustees  of  certain 
stock,    amoanting  to  the    sum   of  about 
17,000 A     Henry  Fauntleroy  prepared  and 
signed  a  power  of  attorney  for  the  transfer 
of  this  stock.     He  signed  that  power  of 
attorney  in  his  own  name,  and  he  forged  the 
names  of  his  co- trustees.     By  that  power 
of  attorney,  he  gave  authority  to  the  other 
members  of  the  house,  each  of  them  indi* 
vidually,  or  all  of  them  together,  to  transfer 
the  stock  in  question.     In  consequence  of 
the  execution  of  this  power  of  attorney,  bu« 
thority  was  given,  or  an  order  was  sent  by 
the  house,  to  Mr.  Spurfa'ng,  who  was  the 
fwrdinary  stock-broker  of  the  house,  direct* 
mg  him  to  sell  the  stock  in  question.     It 
does  not  appear  from  the  evidence,  in  what 
manner  or  by  whom  that  order  was  sent ; 
but  Mr.  Spurling  states,  that  he  received  the 
order  from  the  house.     Mr.  Spurling,  in 
consequence  of  this  authority,  entered  into 
contracts  for  the  sale  of  the  stock.     Mr. 
Stracey,  who  was  one  of  the  parties  named 
in  the  power  of  attorney,  went  to  the  Bank 
and  claimed  to  act  under  it.     Mr.  Graham, 
who  was  another  partner  in  the  house,  also 
went  to  the  Bank  and  claimed  to  act  under 
the  power.     In  consequence  of  the  con- 
tracts that  had  been  entered  into,  the  stock 
was  transferred :  Stracey  signing  one  of  the 
transfers,  Graham  signing  the  other  trans- 
fer.     The  money,    which  was   the  con- 
iideration   of  the  purehase,  wAS  paid  to 
Sparling,  the   broker ;  and  Spurling,   the 
broker,  paid  it  into  the  house  of  Martin, 
Stone  and  Company,  who  were  the  buikeni 
of  the  house  of  Marsh  &  Co.     The  pay- 
ment into  the  house  of  Martin,  Stone  &  Co< 
was  therefore  a  payment  to  Marsh  &  Co. 
Spnrlkig,  the  broker,  was  in  the  habit,  ac- 
cording to  an  agreement,  either  express  ot 
implied,  with  the  house,  when  he  was  em- 
ployed by  the  house  to  sell  slock,  of  divid-* 
iBg  with  them  the  commission.     Upon  this 
occasion,  he  did  divide  the  commission  with 
them  ;  he  paid  into  the  house  of  Martfny 
Stone  &  Co.  one  hidf  of  the  commissicv^, 
amounting  to   9^.   and  upwards;  and  if 
was  carried,  togetlter  with  other  payments, 
by  Martin,  Stone  ft  Co.  to  the  eredk  of 
Marsh  &  Co.  generally.     The  account  be- 
tween Mttrsh  &  Co.,  flind  Martin,  Stone  St 
Co.,  wMi  Ais  item  in  it,  or  With  these  par- 


ticulars in  it,  was  subsequently  settled,  upoh 
more  than  one  occasion,  by  the  house  of 
Marsh  &  Co.  They  therefore  must  be 
taken  to  have  been  cognizant  of  the  par* 
tieulars  of  that  account.  In  addition  td 
these  circumstances,  upon  the  apprehensiofi 
of  Mr.  Fauntleroy,  a  paper  was  found  in  his 
possession,  in  the  hand-writing  of  Mr.  Gra'* 
ham,  in  which  Mr.  Graham  stated,  that  to 
make  up  the  amount  1 6,000/.  that  money 
Was  paid.  The  precise  terms  I  do  not  at 
this  moment  recollect ;  but  the  substance  of 
that  document  isj  d)at,  for  the  purpose  of 
making  up  the  sum  of  16,000/. ;  money  to 
that  extent,  being  money  of  the  trustees, 
was  paid  into  the  house  of  Martin,  Stone  & 
Company. 

These  are  the  facts  of  the  case.  The 
house  contracted  for  the  sale  of  this  stock  $ 
the  house  effected  the  transfer  of  the  stock ; 
the  house  received  the  consideration  for  the 
stock  ;  the  house  divided  the  commission  : 
a  member  of  the  house  admitted,  that  the 
money  in  the  hands  of  Martin,  Stone  &  Co. 
was  the  money  of  the  trustees.  Who  can 
doubt  then,  that,  upon  that  State  of  facts, 
unqualified  by  other  circumstances,  an  ac- 
tion for  money  had  and  received  might  be 
maintained  against  the  house  ? 

But,  it  is  said,  that  this  was  arranged  and 
contrived  by  Fauntleroy ;  that  the  money 
was  paid  into  the  house  of  Martin,  Stone  8t 
Co.  by  his  fraud,  and  through  his  contri- 
vance, and  that  he  afterwards  drew  it  out ; 
that  nothing  remains  in  the  hands  of  Marsh 
8ii  Co.  The  facts  preved  in  evidence  do  not 
establish  such  a  case.  But,  independently 
of  that,  the  money  was  paid  in  upon  the 
general  account  of  Marsh  &  Co.  It  be- 
came part  of  their  general  funds ;  and  the 
drawings  were  upon  the  general  account  by 
Fauntleroy ;  and  I  do  not  therefore  see  how 
drawings  upon  the  general  account  by  Faunt- 
leroy can  be  considered  as  extinguishing  or 
afiecting  the  claim  of  the  trustees  to  this 
money. 

But  then,  on  the  authority  of  the  case  of 
DoBts  V.  the  Sank  of  England^  which  was 
decided  in  the  Court  of  Common  Pleas(l), 
and  which  afterwards  went  by  writ  of  error 
to  the  King's  Bench  (2),  but^  upon  which 
the  main  point  was  not  decided,^ — it  is  said, 

(l)  S  Law  JoOTS.  C.P.  p.  4. 
(^  4  Id.  K.B.  p.  145. 
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that,  in  point  of  fact,  at  this  moment  the 
trustees  hold  their  stock ;  that  they  are  at 
this  moment  in  possession  of  the  stock ; 
that  it  has  never  been  divested  out  of  them, 
and  that  they  are  entitled  to  claim  the  di- 
vidends. 

Now,  without  impeaching  the  authority 
of  that  decision,  let  us  see  what  are  the 
facts  of  this  case,  or  let  me  rather  advert  to 
the  facts  of  the  case,  as  I  have  already  stated 
them.  A  contract  was  made  for  the  sale ; . 
and  the  transfer  in  the  books  was  actually 
effected  by  the  house  of  Marsh  &  Co.,  pro* 
fessing  to  be  the  agents  of  the  owners  of 
the  stock.  There  is  no  longer  standing  in 
the  names  of  the  trustees  any  of  that  stock. 
It  has  been  transferred  into  the  names  of 
other  persons ;  and,  according  to  the  evi- 
dence, it  further  appears,  as  to  one  part, 
(and  probably  that  is  the  case  with  respect 
to  the  greater  part  of  it),  that,  after  it  had 
been  so  transferred  into  the  names  of  other 
parties,  it  became  mixed  up  with  the  stock 
of  those  other  parties,  and  part  of  the  entire 
mass,  and  has  been  transferred  from  hand 
to  hand  through  several  individuals.  It 
seems  extremely  difficult,  therefore,  to  know, 
what  course  of  proceeding  is  to  be  adopted 
for  the  purpose  of  putting  these  gentlemen, 
the  trustees,  in  the  situation  in  which  they 
originally  stood.  At  ihis  moment  they  can- 
not sell  die  stock,  because  they  can  make  no 
transfer.  There  is  nothing  standing,  in 
their  names  in  tlie  books  of  the  Bank  of 
England ;  they  therefore,  cannot  at  this 
moment  sell  the  stock,  and  they  can  exer- 
cise no  dominion  over  it.  If  the  Bank  of 
England  is  liable,  in  what  mode  can  these 
gentlemen  be  restored  to  their  former  pos- 
session ?  The  Bank  of  England  may  make 
a  new  entry  of  new  stock  to  their  credit, 
but  it  is  dimcuh  to  say  that  the  same  iden- 
tical stock  can  again  come  to  their  credit  in 
the  books  of  the  Bank.  Whether  the  Bank 
can  or  cannot  be  called  upon  to  do  this,  it  is 
not  necessary  for  me,  on  the  present  ques- 
tion, to  decide. 

Then,  what  is  the  case  ?  These  parties, 
assuming  to  act  for  the  trustees,  enter  into 
a  contract  for  the  sale  and  transfer  of  the 
stock,  and  actually  in  the  books  do  transfer 
the  stock  out  of  the  name  of -one,  into  the 
name  of  another,  individual:  and  I  want  to 
know,  under  such  circumstances — they  doing 
this  act,  and  professing  to  do  it  as  agents  of 


the  trustees,  receiving  the  consideration 
money,  and  holding  the  consideration  money 
at  this  moment, — whether  they  can,  under 
such  circumstances,  say,  "  the  act  we  have 
done  is  altogether  void,  because  we  had  no 
authority ;  the  instrument  under  which  we 
assumed  to  act  was  a  void  authority ;  it 
was  a  fraud,  it  was  a  forgery."  Such 
a  defence  could  never  in  a  case  of  this 
kitkd  be  set  up  in  a  court  of  law ;  and  I  am 
of  opinion,  that  it  cannot  be  set  up  or  in- 
sisted upon  in  a  court,  which,  with  respect 
to  a  case  of  this  kind,  must  be  considered 
as  a  mixed  court  of  law  and  equity. 

But  then  it  is  said,  that  some  agreement 
has  been  entered  into  between  the  trustees 
and  the  Bank  of  England.  I  have  looked 
at  the  terms  of  that  agreement ;  it  is  an 
agreement  contingent  upon  the  proof.  If 
these  gentlemen  have  a  right  (I  will  not  say 
whether  they  have  or  have  not)  of  main- 
taining an  action  against  the  Bank  of  Eng- 
land, and  if  they  have  a  right  to  maintain 
an  action  against  Marsh  &  Co.,  they  may 
elect,  as  was  stated  in  the  Court  of  King's 
Bench,  against  which  of  the  parties  they 
choose  to  proceed  ;  and  it  is  no  answer  to 
their  election  to  say,  that  they  have  made 
an  agreement  as  to  something  that  is  to  be 
done  contingent  upon  their  proceeding,  nor 
can  that  at  all  affect  their  right  to  recover 
against  the  party  whom  they  are  proceeding 
against* 

Another  argument  was  urged  at  the  bar, 
which  was  a  mere  repetition  of  the  argu- 
ment urg^d  in  the  Court  of  King's  Bench, 
and  to  which  it  is  only  necessary  for  me, 
therefore,  shortly  to  allude.  The  argu- 
ment was,  that  the  parties  are,  in  this  case, 
attempting  to  ratify  a  felonious  act.  The 
Court  of  King's  Bench,  with  reference  to 
that  argument,  said,  that  it  was  founded 
upon  a  fallacy.  The  felony  was  complete, 
antecedent  to  the  transfer.  The  felony 
was  completed  by  forging  the  power  of 
attorney.  The  transfer  of  the  stock  was 
not  a  felony ;  the  sale  of  the  stock  was 
not  a  felony;  the  receipt  of  the  money 
was  not  a  felony :  and  all  that  is  rati6ed 
and  confirmed,  or  rather  all  that  is  adopt- 
ed in  this  case,  is  that  transfer — that 
receipt  of  the  money — that  sale :  and  I 
agree  with  the  Court  of  King's  Bench,  in 
considering  that  it  is  a  fallacy  in  thia  case 
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to  My,  that,  by  adopting  this  act,  the  par- 
ties are  in  effect  ratifying  a  felony. 

This  brings  me,  then,  to  the  main  argu- 
ment that  was  insisted  upon  at  the  bar, 
and  principally  relied  upon  by  Mr,  Ser- 
jeant WUde^  in  the  course  of  his  very  ela- 
borate argument : — I  mean,  that  principle 
of  law,  by  which,  where  a  felony  has  been 
committed,  the  party  who  is  injured  by 
that  felony  cannot  proceed,  for  the  purpose 
of  recovering  compensation  for  the  injury 
which  he  has  sustained,  in  a  civil  action, 
until  he  has  prosecuted  for  the  felony.  It 
must  have  occurred,  I  think,  to  that  learned 
gentleman,  in  the  course  of  his  argument, 
or  in  the  course  of  preparing  that  argu- 
ment, that  much  of  it,  when  it  came  to  be 
sifted  and  considered,  was  inapplicable  to 
the  present  question.  A  great  deal  of  that 
argument  was  built  upon  the  law  with 
respect  to  the  restitution  of  property  in 
the  cases  of  larceny  and  robbery.  Ac- 
cording to  the  old  law,  as  was  stated  at 
the  bar,  (and  it  is  unnecessary  to  contro- 
vert, or  to  attempt  to  qualify  diat  proposi- 
tion,) where  two  persons.  A,  for  instance, 
and  B,  had  respectively  had  their  property 
stolen  by  a  felon,  and  one  of  the  parties, 
whose  property  was  stolen,  had  instituted 
an  appeal  against  the  felon,  and  had  ob- 
tained judgment  and  conviction  upon  such 
an  appeal,  the  other  party  would  not  be 
entitled  to  restitution,  unless  he  also  pro- 
secuted his  appeal.  This  argument,  in 
various  shapes,  was  pressed  upon  the  con- 
sideration of  the  Court ;  and  it  was  con- 
tended, that  it  still  applied,  notwithstand- 
ing the  change  in  the  law  which  had  been 
introduced  by  the  statute  of  Henry  VIII. 
previous  to  which  the  prosecution  by  way 
of  indictment  would  not  entitle  a  party 
to  his  writ  of  restitution.  All  this  was 
founded  upon  the  law  relative  to  larceny, 
and  the  distinctions  and  questions  con- 
nected with 'the  writ  of  restitution. 

But  there  is  another  principle  connected 
with  the  same  subject  and  arising  out  of  it, 
not  confined  to  the  case  of  larceny,  but  ex- 
tending itself  to  cases  of  felony  generally — 
to  cases  of  felony,  not  merely  at  common 
law,  but  to  cases  that  have  been  made 
felony  by  subsequent  statutes;  and  ft  is 
the  principle  adverted  to  by  the  Court  of 
King's  Bench — that,  where  a  party  had  been 
gwlty  of  a  felony  generaUy,  it  was  contrary 


to  the  rules  of  public  policy,  and  contrary 
to  the  interests  of  society,  to  allow  him  who 
was  thus  injured  to  bring  his  action,  until 
he  had  prosecuted  the  criminal ;  because, 
if  he  were  allowed  to  bring  his  action  in 
the  first  instance,  it  might  lead  in  a  great 
variety  of  cases  to  the  abandonment  alto- 
gether of  any  idea  of  prosecution.  That 
principle  is  applicable  to  felony  in  general, 
as  a  principle  of  public  policy.  It  may 
have  arisen  out  of  the  law  with  respect  to 
restitution  in  cases  of  larceny :  it  is  con- 
nected with  it ;  but,  as  a  general  principle, 
applicable  to  cases  of  felony  generally,  it  is 
a  principle  founded  upon  public  policy.  It 
is  BO  stated  in  the  case  of  Crosby  v.  Leng{S\ 
to  which  I  refer,  because  that  renders  it 
unnecessary  to  refer  to  other  cases,  of 
which  there  are  so  many  upon  the  subject, 
most  of  the  authorities  having  been  there 
presented  to  the  consideration  of  the  Court 
in  the  course  of  the  argument,  by  Mr.  Jus- 
tice Holroyd  and  Mr.  Justice  Richardson, 
then  at  tlie.  bar.  If  this  rule  then,  be  a 
principle  of  public  policy,  and  be  founded 
upon  principles  of  public  policy,  we  are  to 
take  care  not  to  extend  it  beyond  what 
public  policy  requires.  That  was  the  prin- 
ciple upon  which  the  Court  of  King's  Bench 
proceeded — to  which  principle  I  entirely 
subscribe. 

'  Let  us  now  consider  that  rule  with  refe- 
rence to  the  facts  of  the  present  case,  and  see 
how  it  applies.  There  were  several  prose- 
cutions instituted  against  Fauntleroy ;  I  be- 
lieve two  of  them  were  carried  on  with  effect 
against  him  for  forgeries  of  a  similar  nature. 
He  was  found  guilty,  convicted,  and  suffered 
the  extreme  penalty  of  the  law.  It  be- 
came unnecessary,  therefore,  for  these  par- 
ties to  institute  any  prosecution,  upon  any 
ground  or  principle  of  public  policy.  It 
does  not  appear,  according  to  the  facts  of 
the  case  as  they  are  presented  to  the  con- 
sideration of  the  Qourt,  (or  rather  the  con- 
trary appears),  that  they  had  the  means  of 
effectually  instituting  and  carrying  on  a  pro- 
secution for  this  forgery  against  Fauntleroy, 
but  it  does  not  appear  that  there  was  any 
indisposition  or  backwardness  on  their  part, 
to  do  what  might  be  necessary^for  the  pur- 
pose of  bringing  this  offender  to  justice. 
It  appears  to  me,  therefore,  that  the  prin- 
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qipks  of  public  policy  do  no(^  require  that 
the  rule  8iu)uld  be  applied  to  thiJ  case. 

Therefore,  upon  all  these  considerations ; 
looking  at  the  various  arguments  that  were 
presented  in  opposition  to  what  appears  in 
the  first  instance  to  be  a  clear  case  of  claim 
a^d  title,  and  finding  that  those  arguments 
are  not,  in  my  judgment,  sufficient  to  lead 
me  to  con8ider,that  the  party  is  not  entitled 
to  prove, — I  must  adhere  to  the  opinion  I 
gave  on  the  first  occasion  when  this  case  was 
originally  presented  tome — and  when  it  was 
presented  to  me,  not  with  so  extended  a 
view  of  the  subject — not  with  arguments 
pressed  so  elaborately,  and  embracing  so 
many  topics, — bat  presented  very  effec- 
tively. I  then  formed  a  distinct  opinion,  and 
to  that  opinion  I  now  adhere. 

The  petition  must  be  dismissed;  and 
under  the  circumstances,  it  must  be  dis- 
missed with  the  costs  of  this  petition  of  re^ 
bearii^  and  appeal. 


FIWROY  V,  HOWARD. 


1828.      ^ 
December.  ^ 

Estates  held  for  lives  mil  pass  under  a 
general  devise  of  lands. 

A  testator  devises  leaseholds  for  lives  to 
his  daughter  F,  and  the  heirs  of  her  body, 
andf  in  default  of  such  issue,  to  A  and  lier 
heirs  :  the  daughter  being  at  the  time  of  his 
death  a  married  woman^  and  of  unsound 
mind,  her  husband  took  out  administration  to 
the  testator,  with  his  will  annexed,  and,  as 
such  administrator^  renewed  the  leases  and 
assigned  them  to  a  trustee  for  his  own  bene^ 
fit :  F  survived  her  husband: — Held,  that^ 
upon  tlie  death  of  F^  A  became  entitled  to 
the  renewed  leases* 

Charles  Fitzroy  Scudamore,  at  the  tiroes  of 
making  his  will,  and  of  his  decease,  was,  by 
virtue  of  ceruin  deeds  of  settlement,  and  of 
an  indenture,  bearing  date  the  28th  of  May 
1750,  made  between  the  Bishop  of  Here- 
ford of  the  one  part^  and  the  said  Charles 
Fitzroy  Scudamore  of  the  oilier  part,  seised 
of,  or  entitled  absolutely  to,  all  those  houses, 
great  barn,  dove-house,  granary- house,  and 
other  edifices,  situated  and  being  in  and 
upon  the  close  called  the  Grainge,  within 
the  parish  of  Leominster;    and  also,  all 


that  dose  or  parcel  of  ground,  called  the 
Grainge,  with  its  appurtenances,  togetlieir 
with  all  those  the  tithes  arising  and  increas- 
ing and  luippenit^a  yearly  and  every  year, 
within  the  libertiea  of  Westhsm,  commonly 
called  the  Grainge  tithes,  within  the  said 
parish  of  Leominster,  during  the  lives  of 
himself  and  other  two  persons  in  such  in- 
denture of  lease  mentioned.  He  was  like- 
wise by  virtue  of  another  similar  indenturCf 
of  the  sanse  date,  seised  of,  or  entitled  abso- 
lutely to,  the  rectory  and  parsonage  impro- 
priate of  Bridstow,  with  the  demesne  lands, 
glebe  lands,  tithes,  and  appurtenances  there- 
unto belonging,  during  the  lives  of  him&elf 
and  other  two  persons  therein  named. 

He  died  in  1782,  having,  bv  his  last  will, 
bes&ring  date  the  1st  day  of  April  1762» 
signed  by  him,  and  attested  as  is  required  by    , 
law  for  passing  freehold  estates  by  devise, 

fiven  and  devised  unto  his  dear  daughter 
ranees  Fitzroy  Scudamore,  and  the  heirs  of 
her  body  lawfully  issuing,  all  and  every  his 
lands,  tenements,  and  hereditaments  whatso- 
ever, situate,  lying*  and  being  in  the  several 
counties  of  M  iddlesex,  Hereford  and  Glou- 
cester, any  or  either  of  them,  and  all  other 
Ids  real  estate  in  the  kingdom  of  England  or 
elsewhere,  either  in  possession,  reversion, 
or  expectancy ;  and  for  default  of  such  issue 
of  his  said  daughter,  he  gave  and  devised 
the  said  several  estates  unto  the  Honour- 
able Cliarles  Fitzroy,  brother  of  his  Grace 
the  Duke  of  Grafton,  and  the  heirs  and 
assigns  of  the  said  Charles  Fitzroy  for  even 

The  bill  was  filed  by  a  plaintiff  who  de- 
rived title  under  Charles  Fitzroy.  It  stated, 
that  Frances  Fitzroy  Scudamore  had  interr 
married  with  Charles,  late  Duke  of  Nor- 
folk ;  that  she,  by  virtue  of  the  devise  con- 
tained in  the  wUl  of  her  father,  became 
seised  of  the  aforesaid  estates  for  lives,  for 
an  estate  in  the  nature  of,  or  as  a  quasi 
estate-tail ;  and  having  survived  her  nus- 
band,  the  said  duke,  sne  departed  this  life 
in  October  1820,  without  issue,  and  with- 
out having  done  any  act  to  bar  the  quasi 
estate-tail,  created  in  the  aforesaid  estates 
for  lives  under  or  by  virtue  of  the  said 
will  of  her  said  late  father. 

It  stated  various  renewals  of  the  leases 
by  the  Duke  of  Norfolk,  the  Duchess  being 
at  all  those  tiroes  a  lunatic,  and,  since  her 
death,  by  the  defendant  Henry  Howard, 
who  claimed  under  the  duke. 
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The  prayer  was,  that  the  pkintifF  might 
be  declared  entitled  to  the  aforesaid  lease- 
holds for  lives,  called  the  Grainge  tithes  and 
Bridstow  Rectory,  for  his  own  use  and  be- 
nefit absolutely  ;  that  the  defendant  might 
be  directed  to  assign  the  same,  and  the 
leases  by  which  the  same  were  holden,  to  the 
plaintiff  and  his  heirs ;  and  that  an  account 
might  be  taken  of  the  rents,  issues,  and  pro- 
fits of  the  said  hereditaments  and  premises 
received  by  the  defendant  since  the  decease 
of  the  said  Duchess  of  Norfolk,  and  that 
the  same  might  be  directed  to  be  paid  to 
the  plaintiff,  he  offering  on  his  part  to  re- 
pay to  the  defendant  any  sums  of  money 
wUch  he  had  paid  in  respect  of  renewals  since 
the  decease  of  the  said  Duchess  of  Norfolk* 

The  defendant  was  the  executor  and  de- 
visee in  trust  of  the  duke.  He  admitted 
the  material  allegations  of  the  bill,  and  by  his 
answer  stated,  that  administration  of  the  per- 
sonal estate  of  the  testator,  with  his  said 
will  annexed,  was  granted  to  the  Duke ; 
that,  by  virtue  of  the  said  will,  Frances,  the 
wife  of  the  duke,  became  entitled  to  the 
leasehold  estates,  as  personal  estate,  and  not 
under  the  devise  contained  in  the  said  will, 
and  not  for  an  estate  in  the  nature  of,  or  as 
a  quasi  estate-tail. 

He  likewise  set  forth  an  indenture,  bear- 
ing date  the  1st  of  Sept.  1810.  This  deed 
recited,  that,  by  the  letters  of  administra- 
tion to  the  testator,  which  had  been  granted 
to  the  duke,  the  leasehold  estates,  whereof 
Charles  Fitzroy  Scudamore  was  possessed, 
interested  in,  or  entitled  unto,  became  le- 
gally vested  in  the  Duke  of  Norfolk,  and 
amongst  them,  the  several  estates  demised 
or  granted  to  the  lessee,  his  executors,  ad- 
ministrators or  assigns,  during  the  lives  of  the 
persons  therein  named,  and  the  life  of  the 
survivor;  that  the  said  duke  possessed 
himself  of  all  the  other  personal  estate  and 
effects  of  the  said  testator,  Charles  Fitzroy 
Scudamore,  which  he  could  come  at,  and 
thereout  paid  and  satisfied  the  funeral  ex- 
penses and  all  debts  of  the  said  Charles 
Fitzroy  Scudamore;  that  the  duke  had 
surrendered  some  of  the  leases,  and  ob- 
tained new  leases  to  be  granted  to  him,  his 
executors,  administrators  and  assigns,  of 
the  premises  therein  comprised,  for  the 
lives  of  the  several  persons  in  such  renewed 
leases  named,  and  the  life  of  the  longest 
liver  of  diem ;  that  he  bad  with  his  own 
YoL.  vn.  Chanc, 


proper  monies  discharged  the  fines  upon 
such  renewals,  and  the  fees  incident  thereto; 
and  that  he,  as  the  husband  of  Frances 
Fitzroy,  Duchess  of  Norfolk,  was  by  the 
rights  of  marriage  entitled  to  all  her  per* 
sonal  estate,  but  in  regard  that  some 
question  might  arise,  in  case  the  said  du- 
diess  should  survive  the  duke,  as  to  the 
right  to  the  said  leasehold  estates, — he,  the 
Duke  of  Norfolk,  being  desirous  that  the 
same  leasehold  estates  should  be  considered 
and  be  his  own  absolute  property,  and  be  at 
his  own  absolute  disposal,  had  therefore 
determined  to  make  and  execute  an  assign- 
ment of  the  same  to  Henry  Howard,  the 
defendant :  and  it  was  therefore  witnessed, 
that,  in  consideration  of  the  premises,  and 
of  lOL  to  the  duke  paid  by  this  defendant, 
he,  the  Duke  of  Norfolk,  bargained,  sold, 
and  assigned  unto  this  defendant,  his  exe- 
cutors, administrators,  and  assigns,  all  the 
messuages,  tenements,  and  hereditaments, 
which  Charles  Fitzroy  Scudamore,  at  the 
time  of  his  death,  was  seised  of,  or  interested 
in,  under  any  leases  granted  to  the  lessee,  his 
executors,  administrators,  and  assigns ;  and 
it  was  thereby  declared,  that  the  defendant, 
his  executors,  and  administrators,  should 
stand  possessed  of  the  said  several  mes- 
suages, tenements,  and  premises,  in  trust 
for  the  duke,  his  executors,  administrators, 
and  assigns. 

It  further  appeared,  that,  in  the  renewed 
leases,  the  duke  was  described  as  admini- 
strator of  the  testator.  And  the  defendant 
insisted,  that  the  interest  of  the  said  Charles 
Fitzroy  Scudamore  in  the  said  leasehold 
hereditaments  and  premises,  was  in  the 
nature  of  personal  estate,  and  that  the  same 
passed  to  the  Duke  of  Norfolk,  as  admi- 
nistrator of  C.  Fitzroy  Scudamore ;  that  the 
Duke  of  Norfolk  was  entitled,  if  he  had 
thought  proper  so  to  do,  to  have  converted  the 
said  leasehold  interests  into  money,  as  per- 
sonal estate,  in  the  lifetime  of  the  duchess; 
and  that,  by  the  several  acts  mentioned,  he 
made  the  said  leasehold  interests  his  own 
property,  and  that  the  same  were  absolutely 
vested  in  the  defendant,  as  his  legal  personal 
representative,  and  as  trustee  thereof  under 
his  will. 

Mr.Sugden  and  Afr.  Noiton  appeared  for 
the  plaintiff: 
Mr.  Preston^  for  the  defendant. 


le 


CASES  IN  CHANCBRY : 


oipks  of  public  policy  do  no^  require  that 
the  rale  ^u)uld  be  applied  to  thii  case. 

Therefore,  upon  all  these  considerationa  ; 
looking  at  the  various  argumenu  that  were 
presented  in  opposition  to  wha(  appears  io 
the  first  instance  to  be  a  clear  case  of  claim 
and  title,  and  finding  that  those  arguments 
are  not,  in  my  judgment,  sufficient  to  lead 
me  to  consider,that  the  party  is  not  entitled 
to  prove, — I  must  adhere  to  the  opinion  I 
gave  on  the  first  occasion  when  this  case  was 
originally  presented  to  me — and  when  it  was 
presented  to  me,  not  with  so  extended  a 
view  of  the  subject — not  with  arguments 
pressed  so  elaborately,  and  embracing  sp 
many  topics, — but  presented  very  cfiec- 
tively.  I  then  formed  a  distinct  opinioni  and 
to  that  opinion  I  now  adhere. 

The  petition  must  be  dismissed;  and 
under  the  circumstances,  it  must  be  dis- 
missed with  the  costs  of  this  petition  of  re^ 
bearii^  and  appeal. 


PITZROY  ».  HOWARD. 


18£8.      7 
December,  y 

Eslatet  held  for  lives  mil  pass  under  a 
general  d^ist  of  lands. 

A  testator  devises  leaseholds  for  lives  to 
his  daughter  F,  and  the  heirs  of  her  body, 
andf  in  default  of  such  issue,  to  A  and  Iter 
heirs  :  the  daughter  being  at  the  time  of  his 
death  a  married  woman,  and  of  unsound 
mind,  her  husband  took  out  administration  to 
the  testator,  with  his  will  annexed,  and,  as 
such  administrator,  renewed  tfie  leases  and 
assigned  them  to  a  trustee  for  his  own  bene-- 
fit :  F  survived  her  husband: — Held,  that, 
upon  the  death  of  F,  A  became  entitled  to 
tie  renewed  leases, 

Charles  Fitzroy  Scudamore,  at  the  times  of 
making  his  wil],  and  of  his  decease,  was,  by 
virtue  of  certain  deeds  of  settlement,  and  of 
an  indenture,  bearing  date  the  28th  of  May 
1750,  made  between  the  Bishop  of  Here- 
ford of  the  one  part,  and  the  said  Charles 
Fitzroy  Scudamore  of  the  other  part,  seised 
of,  or  entitled  absolutely  to,  all  those  houses, 
great  barn,  dove-house,  granary-house,  and 
other  edifices,  situated  and  being  in  and 
upon  the  close  called  the  Grainge,  within 
the  parish  of  Leominster;    and  also,  all 


that  dote  or  parcel  of  grouad.  called  the 
Grainge,  with  its  appurtenances,  together 
with  all  those  the  tithes  arising  and  increas- 
ing and  happenit^,  yearly  and  every  year, 
within  the  libertiea  of  Westham,  commonly 
called  the  Grainge  tithes,  within  the  said 
parish  of  Leominster,  during  the  lives  of 
himself  and  other  two  persons  in  such  in- 
denture of  lease  mentioned.  He  was  like- 
wise by  virtue  of  another  similar  indenturCf 
of  the  same  date,  seised  of,  or  entitled  abso- 
lutely to,  the  rectory  and  parsonage  impro- 
priate of  Bridstow,  with  the  demesne  landsy 
glebe  lands,  tithes,  and  appurtenances  there- 
unto belonging,  during  the  lives  of  himself 
and  other  two  persons  therein  named. 

He  died  in  1782,  having,  by  his  last  will, 
baring  date  the  1st  d^y  of  April  I76t» 
signed  by  him,  and  attested  as  is  required  by 
law  for  passing  freehold  estates  by  devise, 

fiven  and  devised  unto  his  dear  daughter 
ranees  Fitzroy  Scudamore,  and  the  heirs  of 
her  body  lawfully  issuing,  all  and  every  his 
lands,  tenements,  and  hereditaments  whatso- 
ever, situate,  lying*  and  being  in  the  several 
counties  of  Middlesex,  Hereford  and  Glou- 
cester, any  or  either  of  them,  and  all  other 
his  real  estate  in  the  kingdom  of  England  or 
elsewhere,  either  in  possession*  reversion, 
or  expectancy ;  and  for  default  of  such  issue 
of  his  said  daughter,  he  gave  and  devised 
the  said  several  estates  unto  the  Honour- 
able Charles  Fitzroy,  brother  of  his  Grace 
the  Duke  of  Grafton,  and  the  heirs  and 
assigns  of  the  said  Charles  Fitzroy  for  ever. 

Tlie  bill  was  filed  by  a  plaintiff  who  de- 
rived title  under  Charles  Fitzroy.  It  stated^ 
that  Frances  Fitzroy  Scudamore  had  inter- 
married with  Charles,  late  Duke  of  Nor- 
folk ;  that  she,  by  virtue  of  the  devise  con- 
tained in  the  will  of  her  father,  became 
seised  of  the  aforesaid  estates  for  lives*  for 
an  estate  in  the  nature  of,  or  as  a  quasi 
estate-tail ;  and  having  survived  her  nus- 
band,  the  said  duke,  she  departed  this  life 
in  October  1820,  without  issue,  and  with- 
out having  done  any  act  to  bar  the  quasi 
estate-tail,  created  in  the  aforesaid  estates 
for  lives  under  or  by  virtue  of  the  said 
will  of  her  said  late  father. 

It  stated  various  renewals  of  the  leases 
by  the  Duke  of  Norfolk,  the  Duchess  being 
at  all  those  times  a  lunatic,  and,  since  her 
death,  by  the  defendant  Henry  Howard, 
who  claimed  under  the  duke. 
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The  prayer  was,  that  the  pkintifF  might 
be  declared  entitled  to  the  aforesaid  lease- 
holds for  lives,  called  the  Grainge  tithes  and 
Bridstow  Rectory,  for  his  own  use  and  be- 
nefit absolutely  ;  that  the  defendant  might 
be  directed  to  assign  the  same,  and  the 
leases  by  which  the  same  were  holden,  to  the 
plaintiff  and  his  heirs ;  and  that  an  account 
might  be  taken  of  the  rents,  issues,  and  pro- 
fits of  the  said  hereditaments  and  premises 
received  by  the  defendant  since  the  decease 
of  the  said  Duchess  of  Norfolk,  and  that 
the  same  might  be  directed  to  be  paid  to 
the  plaintiff,  he  offering  on  his  part  to  re- 
pay to  the  defendant  any  sums  of  money 
wluchhe  had  paid  in  respect  of  renewals  since 
the  decease  of  the  said  Duchess  of  Norfolk. 
The  defendant  was  the  executor  and  de- 
visee in  trust  of  the  duke.  He  admitted 
the  material  allegations  of  the  bill,  and  by  his 
answer  stated,  that  administration  of  the  per- 
sonal estate  of  the  testator,  with  his  said 
will  annexed,  was  granted  to  the  Duke ; 
that,  by  virtue  of  the  said  will,  Frances,  the 
wife  of  the  duke,  became  entitled  to  the 
leasehold  estates,  as  personal  estate,  and  not 
under  the  devise  contained  in  the  said  will, 
and  not  for  an  estate  in  the  nature  of,  or  as 
a  quasi  estate-tail. 

He  likewise  set  fordi  an  indenture,  bear- 
ing date  the  1st  of  Sept.  1810.  This  deed 
recitedf  that,  by  the  letters  of  administra- 
tion to  the  testator,  which  had  been  granted 
to  the  duke,  the  leasehold  estates,  whereof 
Charles  Fitzroy  Scudamore  was  possessed, 
interested  in,  or  entitled  unto,  became  le- 
gally vested  in  the  Duke  of  Norfolk,  and 
amongst  them,  the  several  estates  demised 
or  granted  to  the  lessee,  his  executors,  ad- 
ministrators or  assigns,  during  the  lives  of  the 
persons  therein  named,  and  the  life  of  the 
survivor;  that  the  said  duke  possessed 
himself  of  all  the  other  personal  estate  and 
effects  of  the  said  testator,  Charles  Fitzroy 
Scudamore,  which  he  could  come  at,  and 
thereout  paid  and  satisfied  the  funeral  ex* 
penses  and  all  debts  of  the  said  Charles 
Fitzroy  Scudamore;  that  the  duke  had 
surrendered  some  of  the  leases,  and  ob- 
tained new  leases  to  be  granted  to  him,  his 
executors,  administrators  and  assigns,  of 
the  premises  therein  comprised,  for  the 
lives  of  the  several  persons  in  such  renewed 
leases  named,  and  the  life  of  the  longest 
liver  of  diem ;  that  he  bad  with  his  o>^'n 
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proper  monies  discharged  the  fines  upon 
such  renewals,  and  the  fees  incident  thereto; 
and  that  he,  as  the  husband  of  Frances 
Fitzroy,  Duchess  of  Norfolk,  was  by  the 
rights  of  marriage  entitled  to  all  her  per* 
sonal  estate,  but  in  regard  that  some 
question  might  arise,  in  case  the  said  du- 
chess should  survive  the  duke,  as  to  the 
right  to  the  said  leasehold  estates, — he,  the 
Duke  of  Norfolk,  being  desirous  that  the 
same  leasehold  estates  should  be  considered 
and  be  his  own  absolute  property,  and  be  at 
his  own  absolute  disposal,  had  therefore 
determined  to  make  and  execute  an  assign* 
ment  of  the  same  to  Henry  Howard,  the 
defendant :  and  it  was  therefore  witnessed, 
that,  in  consideration  of  the  premises,  and 
of  lOL  to  the  duke  paid  by  this  defendant, 
he,  the  Duke  of  Norfolk,  bargained,  sold, 
and  assigned  unto  this  defendant,  his  exe- 
cutors, administrators,  and  assigns,  all  the 
messuages,  tenements,  and  hereditaments, 
which  Charles  Fitzroy  Scudamore,  at  the 
time  of  his  death,  was  seised  of,  or  interested 
in,  under  any  leases  granted  to  the  lessee,  his 
executor^,  administrators,  and  assigns ;  and 
it  was  thereby  declared,  that  the  defendant, 
his  executors,  and  administrators,  should 
stand  possessed  of  the  said  several  mes- 
suages, tenements,  and  premises,  in  trust 
for  the  duke,  his  executors,  administrators, 
and  assigns. 

It  further  appeared,  that,  in  the  renewed 
leases,  the  duke  was  described  as  admini- 
strator of  the  testator.  And  the  defendant 
insisted,  that  the  interest  of  the  said  Charles 
Fitzroy  Scudamore  in  the  said  leasehold 
hereditaments  and  premises,  was  in  the 
nature  of  personal  estate,  and  that  the  same 
passed  to  the  Duke  of  Norfolk,  as  admi- 
nistrator of  C.  Fitzroy  Scudamore ;  that  the 
Duke  of  Norfolk  was  entitled,  if  he  had 
thought  proper  so  to  do,  to  have  converted  the 
said  leasehold  interests  into  money,  as  per- 
sonal estate,  in  the  lifetime  of  the  duchess ; 
and  that,  by  the  several  acts  mentioned,  he 
made  the  said  leasehold  interests  his  own 
property,  and  that  the  same  were  absolutely 
vested  in  the  defendant,  as  his  legal  personal 
representative,  and  as  trustee  thereof  under 
his  will. 

Mr,Sugden  and  Afr.  Noiicn  appeared  for 
the  plaintiff: 

Mr,  Preston,  for  the  defendant. 

.     D 
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For  the  plaintiffi  it  was  oontended,  that 
the  testator  had  a  freehold  interest  in  these 
leaseholds ;  and  therefore»  that  they  passed 
by  the  words  "  lands,  and  his  odier  real 
estates ;"  and  that  the  duke  had  no  right  to 
take  renewals  for  his  own  benefit,  but  that 
the  renewed  leases  must  belong  to  the  same 

C arsons,  as  would  have  been  entitled  to  the 
ases  which  were  the  subject  of  the  devise. 

For  the  defendant,  it  was  said,  that  a 
lease  to  a  man,  his  executors,  administra* 
tors,  and  assigns,  was  not  a  proper  or  pure 
freehold  ;  and  that  there  was  no  authority 
for  saying  that  such  an  interest  would  pass 
by  a  general  devise  of  "  lands."  Even  if 
the  words  were  sufficient  to  pass  it,  it  was 
not  the  intention  of  the  testator  that  the 
leaseholds  for  lives  should  pass ;  for  it  was 
not  likely  that  he  should  have  meant  to 
subject  them  to  a  mode  of  limitation, 
whKsh  was  properly  applicable  only  to  lands 
of  which  he  had  the  fee-simple.  Besides, 
die  original  leases  would  have  expired  in  the 
lifetime  of  the  duchess,  for  she  outlived  all 
the  cestuit  que  vie  named  in  them.  Wlut 
daim,  therefore,  could  the  plaintiff  have  on 
the  leases  now  existing?  He  could  not 
have  forced  the  Duke  to  renew ;  and  the 
Duke  had  renewed  only  for  his  own  benefit. 

The  cases  referred  to  were — Ripley  v. 
Wai€rworth{l}t  and  the  cbbcb  there  cited; 
MUner  v.  Lord  Harewood{^\  Watkins  v. 
Lea{i),  Rose  v.  BarileU(4,), 

The  Lard  Chancellor.— The  facts  of  this 
case  appear  to  me  to  be  extremely  simple, 
as  fiir  as  they  are  necessary  for  the  purpose 
of  the  judgment  of  the  Court.  Charles 
Fitferov  Scudamore,  before  and  at  the  time 
of  making  his  will,  was  entitled  to  the  im« 
propriate  rectory  of  Bridstow,  and  also  to 
the  estate  called  the  Grange,  and  the  Orange 
tithes,  within  the  parish  of  Leominster. 
The  estates  were  held  for  three  lives,  under 
die  Bishop  of  Hereford.  They  were  held 
by  Mr.  Charles  Scudamore,  to  himself,  his 
executors,  administrators  and  assigns.  C. 
F.  Scudamore,  in  the  year  1762,  made  his 
willy  and  thereby — "  He  gave  and  devised 

;i)  7  Vesey.  4S5. 

ST  18  Id.  259. 
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unto  his  dear  daughter,  Franeea  Fitsroy 
Scudamore,  and  the  heirs  of  her  body  law« 
fiilly  issuing,  all  and  every  his  lands,  tene* 
ments,  and  hereditaments  whatsoever,  situ* 
ate,  lying  and  being  in  the  several  counties 
of  Middlesex,  Hereford,  and  Gloucester, 
any  or  eidier  of  them,  and  all  other  his  real 
estate  in  the  kingdom  of  England  or  else« 
where,  either  in  possession,  reversion,  or 
expectancy ;  and  for  default  of  such  issue 
of  his  said  daughter,  he  gave  and  devised 
the  said  several  estates  unto  the  Hon.  C. 
Fitzroy,  brother  of  his  Chrace  the  Duke  of 
Graflon,  and  the  heirs  and  assigns  of  die 
said  Charles  Fitzroy  for  ever." 

Frances  Fitzroy  Scudamore,  named  in 
that  will,  married  the  Earl  of  Surrey,  af-* 
terwards  the  Duke  of  Norfolk ;  and  the 
testator  died  in  the  year  1782.  At  that  dme 
Frances  Fitzroy,  named  in  the  will.  Lady 
Surrey,  was  in  a  state  of  mental  derange* 
ment,  and  administration  of  the  personal 
estate  of  Charles  Fitzroy  Scudamore,  with 
the  will  annexed,  was  taken  out  by  the 
Earl  of  Surrey.  The  Earl  of  Surrey  re* 
newed  those  leases  for  lives,  having  surren* 
dered  the  old  leases ;  and  in  the  surrenders 
he  described  himself  as  administrator,  and 
paid  the  fines  upon  the  renewals  out  of  his 
own  property.  In  the  year  1810,  he  exe- 
cuted a  deed,  in  which  he  conveyed  those 
estates  to  a  trustee,  for  his  the  Duke  of 
Norfolk's  use  and  benefit.  The  Duke  of 
Norfolk  died  in  the  year  1815;  the  duchess 
survived  him,  anddied  in  the  year  1 B20*  The 
present  plaintiff  claims,  and  makes  out  his 
title  under  the  Hon.  Charles  Fitzroy,  brother 
to  the  Duke  of  Grafton. 

These  are  the  facts  of,  the  ease ;  and  the 
first  question  is,  whether  these  estates  passed 
by  devise. 

That  they  are  freehold  estates,  being 
estates  for  lives,  is  perfecdy  clear :  they 
pass  only  by  a  will,  attested  according  to 
the  provisions  of  the  Statute  of  Frauds ; 
and  all  the  authorities,  shewing  clearly  that 
they  are  freeholds,  firom  The  Duke  of  Dorset 
v.  Kinton,  down  to  the  present  time,  are 
collected  in  the  elaborate  judgment  of  Lord 
Eldon  in  Ripley  v.  Waierworth.  Indeed, 
I  think,  in  the  discussion  at  the  bar,  it  was 
admitted  by  Mr.  Preston  that  they  were  free- 
holds  in  the  lessee,  though  the  word  4[iMSt 
occasionally  crept  in.  If  they  are  free- 
holds in  the  lessee,  they  are  freeholds  abo 
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in  the  executory  if  he  take  as  special  occu- 
pant ;  but,  though  he  takes  them  as  free- 
holdsy  yet,  according  to  the  opinion  of  Lord 
£ldon,  in  the  case  to  which  I  referred,  he 
takes  them  as  trustee  for  the  persons  enti- 
tled to  the  personal  estate. 

If  they  are  freeholds,  they  will  pass  by  the 
description  of  'Mand,"  the  word  used  in  this 
will.  That  does  not  rest  on  mere  general  as-, 
sertion,  because  the  very  point  was  made  by 
eounsel  in  the  case  of  JVatkms  v.  Lea ;  and 
tbe  Court  was  of  that  opinion,  confirming  it 
not  merely  by  a  short  statement,  but,  accord- 
ing to  the  habit  of  Lord  Eldon,  by  a  train 
of  observations  connected  with  it.  This 
estate,  therefore,  being  freehold,  passed 
by  the  description  of  **  lands,"  or  would  pass 
by  the  description  of  "lands." 

Against  this  a  number  of  cases  were  cited, 
but  £ey  do  not  appear  to  me  to  be  very  closely 
applicable  to  the  present  question.  I  allude 
to  the  case  of  Rose  v.  Bartlett^  which  decided, 
that,  where  a  person  is  seised  in  fee,  and 
has  also  leaseholds,  and  devises  all  his 
lands,  his  leaseholds  will  not  pass.  But 
then,  that  is  confined  to  leaseholds  for  years, 
and  there  is  no  case  and  no  principle  that  can 
extend  it  to  leaseholds  for  lives.  I  put 
therefore  all  that  class  of  cases.  Rose  r* 
BariUUi  Day  V.  Trigg,  ^c.{5\  entirely  out 
of  my  consideration  upon  the  present  oc- 
caaioo* 

Then,  reliance  was  placed  upon  the  term 
''other  real  estate."  It  was  said  these 
words  imported  that,  under  the  term  lands, 
the  testator  meant  real  estates ;  and,  that, 
though  these  leaseholds  are  freeholds,  it 
does  not  follow  that  they  are  real  estate* 
In  the  first  place,  I  do  not  admit  that  ne- 
cessarily follows  from  the  construction  of 
the  clause ;  but  if  it  did, — ^if  this  is  a  free- 
hold estate  in  lands,  I  should  wish,  at  least, 
for  some  authority  to  satisfy  me  that  it  is 
not  to  be  considered,  in  the  liands  of  the 
lessee,  at  least,  as  real  estate. 

But  then  it  was  contended,  and  very  pro- 
perly contended,  that,  although  these  estates 
might  pass  by  the  words  used  in  the  will,  yet, 
if  there  was  an  intention  on  the  part  of  the 
testator  that  they  should  not  pass,  that  in- 
tention must  be  carried  into  effect. 

It  is  perfectly  clear,  that  although  these 
words  are  suflScient  to  pass  an  estate  of 

(5)  1  P.  Wms.  S86. 


this  description,  if  there  be  anything  aA 
the  face  of  the  will  to  satisfy  ihe  dourt 
that  it  was  not  intended  that  they  should 
pass,  in  that  case  the  Court  will  not  con- 
sider them  as  passing.  The  onus  of  prov- 
ing that  intention  is  upon  the  party  who 
contends  for  the  exception.  Now,  the  single 
fact  that  is  relied  upon,  as  it  appears  to  me, 
for  the  purpose  of  establishing  that  inten- 
tion in  this  case,  is  the  nature  of  the  limita- 
tions :  it  is  said  that  the  limitations  are  not 
applicable  to  an  estate  of  this  description. 
It  is  perfectly  clear,  however,  in  practice, 
that  estates  of  this  description  are  given  and 
passed  with  such  limitations ;  and  that  such 
limitations  may  be  applicable  to  estates  of 
this  description,  nobody  can  doubt.  In  fact, 
the  point  came  before  the  Court  in  the  case  of 
Low  V.  Burron  (6) ;  and  the  Court  was  of 
opinion,  that  such  limitations  were,  in  point  of 
law,  applicable  to  an  estate  of  this  descrip- 
tion. In  the  case  of  iS'ir  /.  Sheffield  y.  Lord 
Mulgrave{7)t  where  the  question  was  as  to 
the  intention,  one  circumstance  relied  upon, 
—  I  should  not  say  relied  upon,  but 
mentioned  by  the  Court — was  the  nature  of 
the  limitations,  being  limitations  in  the  na- 
ture of  an  estate-tail ;  but  the  Court  did  not 
decide  the  case  upon  that  statement,  because 
LordKenyon  selected  another  circumstance^ 
which,  according  to  his  phrase,  was  decisive 
of  the  intention,  that  the  leasehold  should  not 
pass.  And  it  was  on  the  ground  of  that 
particular  circumstance,  (whether  properly 
or  improperly  selected,  it  is  unnecessary  at 
present  to  decide,)  and  in  consequence  of 
that  particular  circumstance  manifesting  a 
decisive  intention,  that  it  was  considered 
that  the  leasehold  in  that  case  did  not  pass. 
It  does  not  appear  to  me,  that  there  is  any 
case,  or  any  authority  whatever,  to  shew, 
that  the  mere  circumstance  of  a  limitation 
of  this  description,  is  a  sufficient  indication 
of  intention  that  property  of  this  descrip- 
tion should  not  pass  under  a  general  devisfe 
similar  to  that  which  is  the  subject  of  the 
present  inquiry.  I  am  therefore  of  opi- 
nion that,  so  far  as  relates  to  this  point,  tne 
estate  did  pass  by  the  devise  to  Frances  Fiu- 
roy  Scudamore. 

The  next  question  for  consideration  is, 
with  respect  to  the  operation  of  the  renew* 
als.  It  was  admitted  at  the  bar,  and  is  ad- 

(6)  5  P.  Wms.  26S. 
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initted  in  the  case,  I  think,  that  nothing  was 
done  by  the  Duchess  of  Norfolk  to  bar  tins 
estate-tail,  or  this  quasi  estate- tail ;  the 
question,  therefore,  is,  as  to  the  operation 
'    of  the  renewals. 

The  lease  was  renewed  by  the  husband. 
It  is  said,  he  was  not  bound  to  renew ; 
I  admit  he  was  not  bound  to  renew,   ac- 
cording to  the  doctrine  in  Milner  v.  Lord 
Haretvood,  The  husband  was  not  bound  to 
renew,  Lord  Eldon  tliere  said,  and  no  stranger 
could  renew  so  as  to  charge  rents  and  pro- 
fits  during  the  coverture.     But,  if  there  is 
in  fact  a  renewal,  and  by  the  husband,  the 
next  question  is,  on  whose  account  and  for 
•whose  benefit  is  that  renewal  to  operate?  In 
that  case  of  Milner  y.  Lord  Harewood,  Lord 
Eldon  said,  it  was  very  questionable  whether 
the  wife  should  have  the  benefit  of  the  re- 
newal, according  to  the  principle  of  equity, 
that  the  parties  interested  in  the  settlement 
ought  to  have  the  benefit  of  the  renewal. 
But  that  turned  entirely  upon  the  particular 
circumstances  of  that  case ;  and  the  very  ex- 
ception taken  by  Lord  Eldon,  establishes 
the  rule,  that  if  these  circumstances  had  not 
existed, — if  it  had  been  an  ordinary  case  like 
the  case  now  before  the  Court, — it  would 
liave  been  considered  that  these  parties,  who 
were  entitled  to  the  original  lease,  would 
be  entitled  to  the  benefit  of  the  renewal  in 
a  case  of  this  description,   precisely   the 
same    as   in    the  ordinary   case  of  a  re- 
newal of  such  an  estate.      I  am  of  opinion, 
therefore,  upon  the  whole  case,  that  the 
party  who  takes  under  Charles  Fitzroy, — 
that  is,  the  present  plaintiff, — is  entitled  to 
the  benefit  of  those  leases. 

Of  course  an  account  must  be  taken  with 
respect  to  fines  on  the  one  side,  and  with 
respect  to  the  receipt  of  rents  on  the  other, 
since  the  death  of  the  Duchess  of  Nor- 
folk. 


Nov.  18.27. 
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.  The  Court  heldf  upon  the  particular  Ian'" 
guage  of  a  fvillf  that  an  estate  tail  would' 
not  be  implied  in  A,  and  B,,  though  an  estate 
was  given  to  them  for  life^  and  the  property 
was,  upon  failure  of  their  issue  maU^  limited 


over  to  their  grand^daughters^  and  tliere  wets 
no  express  limitation  which  would  include  all 
their  issue  male, 

Henry  Lambert,  of  the  Bartons,  in  the 
parish  of  Colwall  and  county  of  Hereford, 
esquire,  by  his  last  will  and  testament,  bear- 
ing date  the  26th  of  September  1811,  duly 
executed  and  attested  for  the  devise  of  real 
estates,  gave  and  devised  as  follows  : — (I) 

'*  First — I  will  and  direct  that  all  my  just 
debts  funeral  and  testamentary  expences  be 
fully  paid  and  satisfied  I  give  and  devise 
bequeath  unto  Abraliam  Robarts  of  Lom- 
barts  Street  Esquire  in  the  city  of  London 
Banker  and  unto  Henry  Hughes  of  New- 
port Street  in  the  city  of  Worcester  and 
unto  John  Piatt  Bridge  Street  in  the  city  of 
Worcester  and  to  their  heirs  for  ever  all  my 
messuages  or  tenements  farms  lands  here- 
ditaments estates  and  premises  whatsoever 
or  wheresoever  freehold  copyhold  or  lease- 
hold having  surrendered  my  copyhold  estate 
to  the  use  of  my  said  will  in  possession  re- 
version remainder  or  expectancy  or  whereof 
I  have  a  disposing  power  with  their  several 
and  respective  members  rights  and  appur* 
tenances  to  have  and  to  hold  such  of  my 
said  hereditaments   and  premises  as   are 
freehold  unto  the  said  Abraham  Robarts 
Henry  Hughes  John  Piatt  their  heirs  and 
assigns  to  have  and  hold  my  copyhold  and 
all  such  other  of  my  estates  as  are  less  than 
freehold    unto    Abraham   Robarts  Henry 
Hughes  John  Piatt  for  and  during  all  my 
right  title  and  estate  terms  therein  or  thereto 
respectively  according  to  the  nature  and 
quality  of   the  said  estate  respectively  I 
likewise  give  and  bequeath  to  Abraham  Ro- 
barts Henry  Hughes  John  Piatt  all  my 
ready  money  securities  for  money  house- 
hold and  other   goods  plate   china  linen 
cattle  chattels  and  all  other  my,,  personal 
estate  of  what  nature  or  kind  soever  as 
and  for  and  to  the  end  that  my  trustees  alone 
may  have  full  power  and  clear  and  absolute 
authority  to  release  convey  assign  and  as- 
sure all  and  every  the  estates  and  premises 
which  at  the  time  of  making  and  of  execu- 
ting this  my  will  and  at  my  death  may  be 

(1)  la  reference  to  the  questions  raised  in  tliia 
cause,  and  the  judgment  pronounced,  it  has  been 
deemed  necessary  to  set  forth  the  will  /iierottm,  with- 
out attempting  to  render  it  more  intelligible  by 
means  of  punctuation. 
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vested  in  tee  as  mottgagee  in  fee  or  as  a 
trustee  without  calling  upon  my  heir-at-law 
to  concur  or  join  in  any  releas  or  transfer 
of  any  such  premises  or  have  any  affirma- 
tion concerning  what  belong  to  my  real  or 
personal  estate  whatsoever  and  1  do .  give 
and  devise  all  my  estates  title  and  interest 
in  and  to  such  premises  as  last  mentioned 
tc^ether  with  all  benefit  and  advantages 
thereof  to  Abraham  Robarts  Henry  Hughes 
John  Piatt  in  trust  and  condifidence  that 
the  shall  hold  all  my  lands  tenements  real 
and  personal  estates  for  the  uses  hereinafter 
mentioned  I  give  Abraham  liobarts  Henry 
Hughes  Jolm  Piatt  on  condition  that  they 
undertake  and  execute  the  office  of  trustees 
also  the  several  trust  therin  this  my  will 
contained  two  hundred  pounds  a  pi^ce  to 
each  but  only  to  such  of  them  who  shall 
prove  my  said  will  and  that  all  the  charges 
and  expences  of  my  said  trustees  herein 
mentioned  in  this  trust  shall  be  paid  out  of 
my  personal  estate  and  that  if  any  or  either 
my  trustees  die  or  refuse  to  act  in  the  trust 
that  then  my  other  trustee  or  my  trustees 
shall  have  a  power  of  choosing  a  trustee  in 
the  place  of  such  trustee  or  trustee  so  dy- 
ing or  refusing  to  act  and  so  as  oflen  as 
the  same  do  happen  to  the  intent  of  keep- 
ing a  sufficient  number  of  acting  trustees 
and  that  the  trust  may  not  descend  to  the 
heirs  of  the  survivors  and  my  will  is  that 
the  said  trustee  or  trustees  so  chosen  shall 
have  the  same  power  and  estate  as  givin  to 
the  trustees  herein  named  1  give  to  my 
niece  Mrs.  Sheen    Houghton  formerly  of 
Grafton  Street  in  the  city  of  Dublin  and 
the  eldest  daughter  of  my  sister  Mrs.  Ruth 
Leay  three   hundred  pounds  a  piece  each 
upon  their   respitive  marriage   of  each  of 
her  grand  children  with  the  consent  of  their 
mother  or  when  they  attain  the    age   of 
twenty-one  years  and  if  any  die  their  share 
to  be  equally  divided  between  her  mail  and 
famail  sons  and  daughters  and  I  give  to 
Miss  Eliza  Griffith  the  daughter  of  Mrs. 
Charlotta  Griffith  late  of  Grafton  Street  in 
the  city  of  Dublin  in  the  Kingdom  of  Ire- 
land five  hundred  on  her  respective  mar- 
riage with  her  mother  consent  or  when  she 
attains  the  age  of  twenty-one  years  and  I 
give  to  Miss  £]eanor  Kelly  of  the  Custom- 
house five  hundred  pound  and  I  give  to 
Miss  Susan  Kelly  two  hundred  pounds  and 
I  give  to  Mr.  Henry  Hughes  of  Worcester 


Newport  Street  three  hundred  pounds  and 
in  trust  and  condifidence  that  my  trustees 
shall  hold  all  my  lands  tenements  real  and 
personal  property  of  what  kind  or  nature 
soever  and  all  my  estates  and  interest  in  the 
same  to  be  holden  by  my  trustees  in  trust 
and  then  apply    the   income  and  annual 
amount  of  such  property  to  the  use  of  my 
two  nieces  Elizabeth  Sheen  Houghton  and 
Charlotta  Griffith  for  their  lives  and  proper 
use  and  benefit  and  after  their  decease  to 
such  child  or  if  more  than  one  to  the  use  of 
such  children  in  manner  following  to  wit  if 
male  issue  of  my  niece  Mrs.  Sheen  Hough- 
ton daughter  Mrs.  Strong  then  I  give  and 
devise  to  my  trustees  Abraham  Robarts 
Henry  Hughes  John  Plartt  that  tbey  shall 
hold  all  my  lands  in  trust  and  condifidence 
tliat  the  shall  hold  my  will  is  whatsoever  of 
my  real  estate  or  personal  estate  and  inte- 
rest therein  come  to  my  two  nieces  by  virtue 
of  this  my  will  before  their  own  sole  and 
separate  use  and  not  subject  to  the  disposal 
of  any  husband  nor  to  set  let  or  assignee 
any  part  of  the  premises  thereof  and  that 
upon  the  payment  of  money  that  arise  from 
my  real  or  personal  property  of  what  nature 
soever  that  Elizabeth  Sheen  Houghton  or 
Charlotta  Griffith  their  receipt  only  shall  be 
a  discharge  for  the  money   received  then 
from  and  after  the  decease  of  my  two  nieces 
Elizabeth  Sheen  Houghton  and  Charlotta 
Griffith  and  failure  of  their  mail  issue  and 
satisfying  my  before  mentioned  gifls  and 
bequeth  my  trustees  shall  hold  in  trust  for 
for  the  use  of  Elizabeth  Sheen  Houghton  and 
Charlotta  Griffith  my  two  nieces  their  grand 
daughters  when  the  attain  the  age  of  twenty- 
one  years  or  be  married  with  the  approba- 
tion and  consent  of  their  mother  and  my 
trustees  and  not  having  such  approbation 
and    consent   their   share    to   be   divided 
among  the  remainder  and  as  my  my  two 
nieces  by  their  will  or  deed  in  writting  shall 
direct  or  appointment  then  to  the  use  of 
such  child  or  children  and  the  profits  aris- 
ing from  my  real  and  personal  estates  of 
what  nature  or  kind  soever  shall  accumu- 
late and  be  laid  out  and  invest  the  same  in 
stock  or  public  funds  on  real  or  govern- 
ment security  at  interest  and  the  produce 
thereupon  due  or  to  become  due  and  secu- 
rities in  which  the  same  shall  be  then  in- 
vested amongs  all  and  every  the  child  and 
children  of  my  said  two  nieces  Mrs.  Sheen 
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Houghton  and  Mrs.  Charlotta  Griffith  and 
my  meaning  is  that  if  Miss  Eliza  Griffith 
married  and  have  issue  that  Eliza  Griffith 
and  her  children  share  in  this  my  bequeath* 
ment  equally  with  Mrs.  Sheen  Houghton 
but  not  till  after  the  decease  of  my  two 
nieces  and  if  this  happen  my  trustees  'al* 
lowing  what  they  shall  judge  proper  for  their 
maintenance  and  education  of  such  child  or 
children  til  the  arrive  at  the  age  before 
mentioned  and  my  will  is  that  every  such 
child  who  shall  take  my  estate  by  virtue  of 
this  my  will  shall  take  my  sarname  without 
the  addition  of  any  other  surname  and  shall 
inhabit  the  Barton-house  and  make  it  their 
residence  and  place  of  abode  also  I  give 
and  bequeath  to  my  two  nieces  Elizabeth 
Sheen  Houghton  and  Charlotta  Griffith  all 
my  plate  linen  China  household  furniture  of 
what  nature  kind  soever  as  well  in  or  about 
my  dwelling-house  at  the  Barton  or  else- 
where upon  trust  during  their  natural  lives 
the  use  and  enjoyment  of  all  such  and 
after  their  decease  to  the  use  of  such  son  or 
sons  and  daughters  as  my  will  directs  as 
shall  from  time  to  time  come  into  the  pos- 
session of  my  estates  and  inhabit  the  Bar- 
ton-house and  also  as  often  and  from  time 
to  time  renew  the  Barton  lease  which  id 
every  seventh  year  and  also  as  often  as 'the 
live  do  &11  in  the  lease  of  Colwall-park 
that  it  be  renewed  and  three  live  keept  up 
to  preserve  it  and  that  all  the  building  be 
kept  in  repair  and  what  is  expended  in 
needful  repairs  to  be  paid  out  of  the  rent 
and  profits  of  the  estate  and  my  will  is  that 
whatsoever  of  ray  personal  estate  that  comes 
to  my  two  nieces  Elizabeth  Sheen  Houghs 
ton  and  Charlotta  Griffith  of  my  plate  linen 
household  goods  and  furniture  of  any  kind 
in  my  dwelling  at  the  Barton  shall  remain 
and  after  their  decease  to  be  for  the  use  of 
such  child  sons  or  daughter  that  comes  to 
the  possession  of  my  estate  by  virtue  of 
this  my  will  but  in  case  of  failure  of  issue 
male  I  devise  to  the  femail  grand-daughters 
of  Elizabeth  Sheen  Houghton  and  Char*- 
lotta  Griffith  grand-daughters  then  my  will 
that  my  trustees  shall  hold  in  trust  all  my 
lands  tenements  real  and  personal  estates 
after  satisfying  the  beforementioned^fts  and 
bequeths  in  trust  for  the  use  of  such  grand- 
daughters of  Elizabeth  Sheen  Houghton 
and  Charlotta  Griffith  as  are  then  living  as 
tenants  in  common  and  not  as  joint  tenants 


and  if  this  happens  and  any  dispute  to  cause 
a  difference  of  the  bequeaths  of  this  my  will 
I  direct  that  my  said  trustees  do  adjust  my 
bequeath  and  determine  absolute  the  same 
and  those  that  reject  my  bequeat  be  void 
and  then  so  avoidable  and  divided  equally 
between  such  daughters  as  then  living  and  I 
do  appoint  my  two  nieces  Elizabeth  Sheen 
Houghton  and  Charlotta  Griffith  execu- 
trix." 

The  testator  was,  at  the  time  of  making 
his  will,  and  thence  up  to,  and  at  the  time 
of  his  death,  seised  of  divers  freehold  lands 
and  hereditaments,  for  an  estate  of  inheri- 
tance in  fee  simple  in  possession,  and  of  di- 
vers copyhold  lands  and  hereditaments,  held 
of  the  manors  of  Barton  Colwall,  Codding- 
ton,  and  Bosbury  Col  wall,  in  the  county 
of  Hereford,  according  to  the  custom  of 
the  said  manors  respectively,  and  of  lands 
aqd  hereditaments  for  the  lives  of  certain 
persons  named  in  the  leases  or  grants 
thereof,  and  was  also,  at  the  time  of  his 
death,  possessed  of  lands  and  hereditaments, 
which  had  been  demised  to  him  for  terms  of 
years  ;  and  all  the  testator's  copyhold  lands 
had  been  duly  surrendered  to  the  use  of  his 
will. 

The  testator  died  on  the  25th  of  March 
1814,  without  having  altered  or  revoked  his 
will,  leaving  Dame  Susannah  Pritchard 
Tempest,  the  wife  of  Sir  Henry  Tempest, 
baronet,  his  only  child  and  heiress  at  law, 
and  customary  heiress,  and  sole  next  of 
kin.  The  plaintiff,  Elizabeth  Houston,  who 
was  the  person  designated  in  the  will  as 
Mrs.  Sheen  Houghton,  and  the  plaintiff, 
Charlotte  Griffith,  who  was  the  person  de* 
signated  in  the  will  as  Charlotta  Griffith, 
were  the  only  surviving  children  of  the  tes- 
tator's sister,  Ruth  Lea ;  and  they  duly  prov- 
ed the  testator's  will. 

At  the  date  of  the  will,  and  at  the  time 
of  the  death  of  the  testator,  Elizabeth 
Houston  had  only  one  child — Elizabeth 
Strong,  the  wife  of  Joseph  Strong :  Char- 
lotte Griffith,  also  had  only  one  child — 
Eliza  Griffith.  Mrs.  Strong,  had,  at  the 
testator's  death,  three  children,  viz.  Eli- 
zabeth Charlotte  Strong,  Elinor  Beresford 
Strong,  and  Ann  Strong;  and  she  after- 
wards had  two  children,  viz.  Susannah 
Strong,  and  Charlotte  Sarah  Strong ;  all  of 
whom  are  now  living,    Eliza  Griffith,  after 
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the  testator's  death,  intermarried  with  Ni- 
eholas  Peyton,  and  had  divers  children. 
Vo  child  of  Mrs.  Strong  or  of  Mrs.  Pey- 
ton has  attained  the  age  of  twenty-one  years 
or  married. 

Dame  Susannah  Pritchard  Tempest  sur« 
Tived  her  husband,  and  died  on  the  Srd  of 
July  18121,  without  issue,  and  intestate  as 
to  her  freehold  estates,  leaving  the  plain- 
tiffs Elizabeth  Houston,  and  Charlotte 
Griffith,  her  co-heiress  at  law,  and  sole  next 
of  kin.  Elizabeth  Houston  was  her  cus* 
tomary  heiress. 

On  the  12th  of  August  1825,  letters  of 
administration  of  her  goods,  chattels,  rightSi 
and  credits,  with  her  will  annexed,  were 
granted  to  Thos.  Lesingham,  who  thereby 
became  her  legal  personal  representative. 

Mrs.  Houston  and  Mrs.  Griffith,  the 
plaintiffii,  filed  their  bill  against  the  trustees, 
the  personal  representative  of  Lady  Tem- 
pest, the  children  of  Mrs.  Strong,  and  Mr« 
and  Mrs.  Peyton,  and  their  children  ;  pray- 
ing, amongst  other  things,  that  the  will  of 
the  testator  might  be  establishedt  and  the 
rights  of  the  several  parties  claiming  there- 
under declared,  and  that  the  plaintiffs  might 
be  declared  under  the  said  will  entitled  to 
all  and  singular  the  messuages  or  tenements, 
farms,  lands,  hereditaments,  and  premises, 
of  which  the  said  testator  died  seised  and 
possessed,  or  entitled  in  fee,  as  tenants  in 
common  in  tail  male,  and  to  all  the  copyhold 
and  leasehold  estates,  and  also  to  the  whole 
of  the  personal  estate  and  effects  of  the 
testator,  subject  only  to  the  payment  of  his 
debts,  funeral  and  testamentary  expenses, 
and  legacies,  according  to  the  several  na- 
tures thereof,  for  their  own  use  absolutely, 
in  equal  moieties. 

The  cause  came  on  to  be  heard,  before 
the  Master  of  the  Rolls,  on  the  5th  of  July 
1826,  when  his  lordship  directed  a  case  to 
be  made  for  the  opinion  of  the  Judges  of 
the  Court  of  King's  Bench,  and  that  the 
questions  should  be, 

Firit — What  estate  and  interest  Abraham 
Robarts,  Henry  Hughes,  and  John  Piatt 
take,  under  the  will  of  the  said  testator,  in 
the  freehold  and  copyhold  lands  and  here- 
ditaments, in  which  the  said  testator  had,  at 
the  time  of  his  decease,  an  estate  of  inhe- 
ritance to  him  and  his  heirs,  and  in  the 
lands  and  tenements  which  were  then  held 
by  bim,  on  leases  for  the  lives  of  certain 


persons  in  the  said  leases  in  that. behalf 
named? 

Secondly-^'Vlhzt  estate  and  interest  do 
the  plaintifli,  Elizabeth  Houston  and  Char-* 
lotte  Griffith,  respectively  take  under  the 
will  of  the  testator,  in  the  said  freehold  and 
copyhold  lands  and  hereditaments,  and  in 
the  said  leaseholds  for  lives  7 

Thirdly — What  estate  and  interest  do 
Reynolds  Peyton,  Thomas  Griffith  Peyton, 
Henry  Peyton,  Francis  Peyton,  and  William 
Peyton,  the  sons  of  Eliza  Peyton,  respeo^ 
tively  take,  under  the  will  of  the  testator,  in 
the  said  freehold  and  copyhold  lands  and 
hereditaments,  and  in  the  said  leaseholds 
for  lives  respectively  ? 

Fourthly — What  estate  and  interest  do 
Elizabeth  Charlotte  Strong,  Elinor  Beres^ 
ford  Strong,  Ann  Strong,  Susanna  Strong, 
and  Charlotte  Sarah  Strong,  the  grandchil- 
dren of  the  said  Elizabeth  Houston  and 
Eliza  Peyton,  the  daughter,  and  Charlotte 
Lea  Peyton,  and  Elizabeth  Peyton,  the 
grand-daughters  of  Charlotte  Griffith,  re- 
spectively take,  under  the  will  of  the  testa- 
tor, in  the  said  freehold  and  copyhold  lands 
and  hereditaments,  and  in  the  said  lease-* 
holds  for  lives  respectively? 

And,  if  the  Court  should  be  of  opinion, 
thati  by  the  will  of  the  said  testator,  the 
whole  legal  estate  in  fee  simple,  in  the 
aforesaid  lands  and  hereditaments  of  inhe- 
ritance, and  the  whole  absolute  interest  in 
the  said  leaseholds  for  lives,  were  vested  in 
the  said  Abraham  Robarts,  Henry  Hughes, 
and  John  Piatt,  then,  in  case  they  had  been 
merely  devisees  to  the  uses,  and  the  legal 
estate  had  not  remained  in  them, — 

Fifthly — What  estate  and  interest  would 
the  persons  enumerated  in  the  second,  third, 
and  fourth  questions  have  respectively  taken 
under  the  will  of  the  testator,  in  the  said 
freehold  and  copyhold  lands  and  heredita- 
ments, and  in  the  said  leaseholds  for  lives 
respectively  ? 

The  Court  of  King^s  Bench  certified  as 
fbllows(l),  viz.— 

We  are  of  opinion,  that  Abraham  Ro- 
barts, Henry  Hughes,  and  John  Piatt,  took, 
under  the  will  of  the  testator,  an  estate  in 
fee  simple  in  the  freehold  and  copyhold 
lands  and  hereditaments,  in  which  the  tes- 
tator had,  at  the  time  of  his  death,  an  estate 

(1)  See  this  case  and  the  sirpinieats  upon  it, 
5  ioLW  Joum.  K.B.  315. 
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of  inheritance  to  him  and  his  heirs ;  and  we 
are  of  opinion,  that  the  said  Abraham  Ro- 
barts,  Henry  Hughes,  and  John  Piatt,  took 
the  whole  interest  which  the  testator,  at  the 
time  of  his  death,  had  in  the  lands  and  tene- 
ments which  were  then  held  by  him  on  lease 
for  the  lives  of  the  persons  in  Uie  said  leases 
in  that  behalf  named :  and  as  we  are  of  tliis 
opinion,  the  interest  of  the  other  parties 
mentioned  in  the  questions  are  equitable 
interests  only,  and  we  have  not  given  any 
opinion  as  to  them. 

J.  BAYLET, 

G.  S.  HOLROTD, 

J.  LITTLEDALE. 

Mr,  Sugden  and  Mr*   Russell  for  the 
plaintiffs.* 

Though  there  is  much  incoherence,  con- 
fusion, and  perplexity  in  this  willj  yet  this 
much  is  plain,  that  there  is  a  gift  to  the 
plaintiffs  for  life,  and  that  there  is  a  clear 
expression  of  an  intention  to  give  the  pro- 
perty over  to  some  person  or  other  after  an 
indefinite  failure  of  their  issue  male ;  while, 
at  the  same  time,  there  are  not  any  such 
express  gifts  as  will  include  all  the  issue 
male.  Under  these  circumstances,  the  rule 
of  legal  construction  will  raise  an  estate  in 
tail  male  in  the  plaintiffs.  The  obscurity 
of  the  other  parts  of  the  will  is  rather  an 
argument  in  their  favour,  than  against  them. 
The  bequest  to  the  plaintiffs  for  their  lives 
is  sufBcieritly  plain.  Then  come  the  words, 
"after  their  decease  to  such  child,  or  if 
more  than  one,  to  the  use  of  such  children 
in  manner  following  to  wit  if  male  issue  of 
my  niece  Mrs.  Sheen  Houghton  daughter 
Mrs.  Strong  then  I  give  and  devise  to  my 
trustees,"  &c.  These  words  only  shew  that 
the  testator  had  some  intention  floating  in  his 
mind  of  making  some  bequest,  aller  the 
death  of  the  plaintiffs,  to  some  child  or  chil- 
dren, and  that  he  was  contemplating  the 
possibility  of  there  being  issue  male  of 
Mrs.  Strong.  The  interest  given  to  the  plain- 
tiffs is  next  made  an  interest  to  their  separate 
use.  Aflerwards  come  the  words  "  then 
from  and  afler  the  decease  of  my  two  nieces 
Elizabeth  Sheen  Houghton  and  Charlotta 
Griffith  and  failure^  of  their  mail  issue  and 
satisfying  my  before-mentioned  gifts  and 
bequeth  my  trustees  shall  hold  in  trust  for 
for  the  use  of  Elizabeth  Sheen  Houghton 
and  Charlotta  Griffith  my  two  nieces  their 


grand-daughters  when  the  attain  the  age  of 
twenty-one  years  or  be  married  with  the 
approbation,"  &:c.  Here  is  an  express  gift, 
after  failure  of  issue  male  of  the  nieces,  to 
the  grand-daughters  of  the  nieces.  These 
words,  without  more,  create  an  estate  tail 
in  the  nieces. 

Then  follow  some  directions  about  ac- 
cumulation, and  the  distribution  of  the 
shares  of  grand-daughters  marrying  without 
consent.  The  next  clause  provides  that 
Eliza  Griffith  (the  daughter  of  one  of  the 
nieces)  shall  share  equally  with  the  niece 
Mrs.  Houston  ;  that  does  not  constitute  a 
gift  to  any  person,  though  it  shews  an  in- 
tention to  'give  the  two  nieces  and  their 
families  equal  benefits.  The  proviso,  that 
every  child  who  takes  the  estate,  shall  as- 
sume the  testator's  surname,  and  inhabit 
the  Barton-house,  is  more  consonant  to 
the  line  of  succession  which  would  take 
place  under  an  estate  tail,  than  to  any  mode 
of  devolution,  which  would  arise  under  any 
other  construction  of  which  the  will  is  sus- 
ceptible. Then  there  is  a  gifl  of  the  plate 
and  furniture  to  his  nieces  for  their  lives, 
and  after  their  decease,  to  such  son  or  sons, 
and  daughters,  as  his  will  directs  should 
come  into  possession  of  his  estates.  Neither 
does  this  clause  create  a  gift  to  any  person: 
it  only  shews  that  he  supposed  either  sons 
or  daughters  might  take  the  property  under 
his  will.  Next  come  the  words  '*  but  in 
case  of  failure  of  issue  male  I  devise  to  the 
femail  grand-daughters  of  Elizabeth  Sheen 
Houghton  and  Uharlotta  Griffith  grand- 
daughters then  my  will  that  my  trustees  shall 
hold  in  trust  all  my  lands  tenements  real 
and  personal  estates  after  satisfying  the  be- 
fore-mentioned gifts  and  bequeths  in  trust 
for  the  use  of  such  grand-daughters  of  Eli- 
zabeth Sheen  Houghton  and  Charlotta  Grif- 
fith as  are  then  living  as  tenants  in  common 
and  not  as  joint  tenants."  This  is  a  repe- 
tition of  the  former  bequest  and  devise : 
it  is  a  Hmitation,  after  failure  of  issue  male, 
that  is,  of  issue  male  of  the  two  nieces,  to 
their  grand-daughters. 

The  cases  shew,  that,  under  such  words, 
an  estate  in  tail  male  must  be  given  to  the 
nieces  by  implication :  Robinson  v.  Rohm" 
5on(2),  Jesson  v.^  Wright  {3),  and  the  au- 

(2)  1  Bunowe,  30  j  2  Ves.  225. 

(3)  2  BUgb,  1. 
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tliorities  there  citedi  establish  that  pro- 
positioD. 

JSir  Charles  Wetherell  and  Mr.  Presifm^ 
bt  the  children  of  Mr.  and  Mrs.  Strong. 

The  plaintiffs  take  only  an  estate  for  life ; 
fbr  upon  their  decease,the  property  was  meant 
to  go  to  the  issue  of  the  daughters  of  the 
nieces.  The  two  nieces  had  each  of  them  a 
daughter ;  the  daughter  .  of  the  one  was 
married,  the  daughter  of  the  other  was  not 
married :  there  was  no  probability  of  the 
nieces  having  any  mote  children,  nor  does 
the  testator  anticipate  the  event  of  their 
having  other  children,  or  mean  to  provide 
ibr  sudi  children.  He  made  his  will  with 
reference  to  the  actual  state  of  the  family ; 
and  it  is  for  the  children  of  Mrs.  Strong  and 
Elisa  Griffith,  afterwards  Mrs.  Peyton,  that 
the  gifts,  after  the  decease  of  the  mothers  of 
those  ladies,  are  intended.  The  failure  of  issue 
male,  which  is  spokeh  of,  is  failure  of  issue 
male  of  Mrs.  Strong  and  Eliza  Griffith ; 
and  when  child  and  children,  son  and  sons, 
daughter  and  daughters,  are  mentioned  in 
diis  will,  as  referring  to  a  class  of  persons 
wlio  are  to  take  under  it,  the  testator 
means  grandchildren,  grandsons  and  grand- 
daughters of  his  nieces. 

Mr*  Agar  and  Mr,  Pepys  appeared  for  the 
sons  of  Mr.  and  Mrs.  Peyton. 

They  contended,  that  the  issue  male  of 
Mrs.  Strong  and  Mrs.  Peyton  took  in  fee 
as  tenants  in  common,  expectant  upon  the 
decease  of  tlie  plaintiffs. 

Mr*  Heald  and  Mr.  Knight^  for  the 
daughters  of  Mr.  and  Mrs.  Peyton,  argued, 
that  there  was  a  valid  gift,  after  the  death 
of  the  two  nieces,  to  all  their  grand-daugh- 
ters. 

Mr.  Treslove,  Mr.  Serjeant  Russell^  and 
Mr.  Lynch,  appeared  for  Lesingham,  the 
administrator  of  Lady  Tempest,  and  insist- 
ed, that  the  plaintiffs  took  nothing  more  than 
an  estate  for  life,  and  that,  after  the  life 
estate,  the  whole  of  the  dispositions  were 
void  ibr  uncertainty. 

Dec.  4, 1828.  The  Lord  Chancellor. —In 

dxis  case  the  attention  of  the  Court  has 

been  directed  to  a  will,  perhaps  the  most 

oonfused  in  its  terms  and  provisions  ever 

YouYII.  Cbaxc 


submitted  for  judicial  decision*  It  conaistB 
of  unfinished  sentences,  and  words  put  to- 
gether without  regard  to  grammar  or  the 
ordinary  rules  of  language ;  and  the  bequests 
and  dispositions  appear  so  contradictOTy 
and  so  extremely  unintelligible,  as  to  ren- 
der it  almost  impossible  to  give  it  any  rea- 
sonable or  consistent  construction. 

The  main  question  that  was  argued,  and 
which  stands  for  decision,  is,  whether  the 
plaintiffs,  the  nieces  of  tlie  testator,  take 
under  the  will  an  estate  for  life  only,  in  the 
property  in  question.  The  devise  gives 
them  an  interest  for  life  in  express  terms. 
It  was  contended  on  the  part  of  the  plain  tiffs, 
that,  in  order  to  fulfil  the  general  intent  of  the 
testator,  the  estate  for  life  must  be  enlarged 
into  an  estate  tail.  The  plaintiffii  have 
acted  on  this  view  of  their  case;  and  in  the 
year  1817,  two  years  after  the  death  of  the 
testator,  they  suffered  a  recovery  of  those 
parts  of  the  property  to  which  the  testator 
was  entitled  in  fee  at  the  time  of  his  de- 
cease. It  is  necessary,  in  order  to  form  a 
correct  opinion  on  this  point,  to  consider 
in  succession  the  different  portions  of  the 
will. 

The  testator  devised  all  his  property, 
freehold,  copyhold,  leasehold,  and  persons^ 
property  of  every  description,  to  trustees,  in 
trust  and  confidence  that  they  should  hold 
all  his  lands,  tenements,  real  and  personal 
property,  of  what  nature  or  kind  soever^ 
and  all  his  estate  and  interest  therein  to  be 
holden  by  the  said  trustees  in  trust,  and 
then  apply  the  income  and  annual  amount 
of  such  property  to  the  use  of  his  two 
nieces,  Elizabeth  Sheen  Houghton,  and 
Charlotta  Griffith,  the  plaintiff,  for  their 
lives  and  proper  use  and  benefit.  Here  a 
life  estate  is  expressly  given  to  the  nieces ; 
the  testator  then  proceeds  thus — "and  after 
the  decease  of  my  two  nieces,  the  trustees 
are  to  hold  the  estates  and  property  devi- 
sed to  the  use  of  such  child,  or  if  more 
than  one,  to  the  use  of  such  children  in 
manner  following,  to  wit,  if  male  issue  of  my 
niece,  Mrs.  Sheen  Houghton,  daughter  Mrs. 
Strong,  then  I  give  and  devise  to  my  trus- 
tees that  they  shall  hold  all  my  land  in  trust 
and  confidence  that  they  shall  hold  my  will  is** 
— and  then  he  goes  on  to  direct,  that  "what- 
soever of  my  real  and  personal  estate  and 
interest  therein  come  to  my  two  nieces  by 
virtue  of  this  my  will  be  for  their  sole  and 
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separate  use."  In  this  clause  of  the  will, 
he  appears  to  have  had  it  in  contemplation, 
that,  on  the  death  of  his  two  nieces,  the 
male  issue  of  Mrs.  Strong  should  take  some 
interest  in  the  property;  hut  the  disposi- 
tion and  intention  are  lefl  imperfect,  and 
what  the  testator's  precise  intentions  were  in 
this  respect,  does  not  appear.  After  the 
direction  as  to  the  interest  taken  hy  the 
nieces  being  for  their  separate  use,  the  tes- 
tator proceeds  in  these  words,  "  then,  from 
and  after  the  decease  of  my  two  nieces, 
Elizabeth  Sheen  Houghton,  and  Charlotta 
Griffith,  and  failure  of  theur  male  issue, 
and  satisfying  my  before-mentioned  gifts 
and  bequests,  my  trustees  shall  hold  in  trust 
for  the  use  of  Elizabeth  Sheen  Houghton 
and  Charlotta  Griffith  my  two  nieces,  their 
grand-daughters  when  they  attain  the  age 
of  twenty-one  years,  or  be  married  with  the 
approbation  and  consent  of  their  mother 
and  my  trustees."  Then  he  directs  what  is 
to  be  done,  if  they  marry  without  such 
consent. 

The  material  question  appears  to  mo 
to  be,  as  to  what  the  testator  intended 
by  the  words  failure  of  their  male  issue* 
Did  he  use  those  words  in  theur  ordinary 
sense,  or  are  there  circumstances  in  the  will, 
and  the  disposition  of  his  property,  to  shew 
that  he  used  them  in  a  peculiar  and  qualified 
sense  7  Did  he  mean  to  exclude  the  sons 
of  the  nieces,  or  liad  he  in  contemplation 
only  grandsons,  the  sons  of  the  daughters 
of  the  nieces  ?  In  a  former  clause  to  which  I 
have  adverted,  it  is  clear,  though  the  sentence 
remains  imperfect,  that  he  contemplated 
and  had  in  view  the  male  issue  of  Mrs. 
Strong,  as  the  issue  to  take  on  the  death  of 
the  two  nieces.  He  expressly  notices  the 
male  issue  of  Mrs.  Strong,  but  by  some 
accident,  or  from  that  extraordinary  igno- 
xance  and  confusion  which  displays  itself 
in  every  part  of  the  will,  the  sentence 
remains  unfinished.  In  a  subsequent  part 
of  the  will,  the  testator  directs,  that,  if  Miss 
Eliza  Griffith  shall  marry  and  have  issue, 
she  and  her  children  shall  share  in  the 
testator's  bequest  equally  with  Mrs.  Sheen 
Houghton,  but  not  till  after  the  decease  of 
liis  two  nieces.  It  appears  therefore,  that 
the  issue  of  the  two  nieces,  or  rather  the 
children  of  the  two  nieces,  were  intended 
by  the  testator  to  be  put  on  a  footing  of 
equality. 


The  testator  afterwards  directs,  that 
every  such  child  who  shall  take  the  estate 
by  virtue  of  his  will,  shall  take  his  surname 
without  the  addition  of  any  other  surname, 
and  should  inhabit  the  Barton-house,  and 
make  it  their  residence  and  place  of  abode. 
He  then  proceeds  thus — "also  Tgive  and 
bequeath  to  my  two  nieces  Elizabeth  Sheen 
Houghton  and  Charlotta  Griffith  all  my 
plate  linen  china  household  furniture  of 
what  nature  kind  soever  as  well  in  or  about 
my  dwelling-house  at  the  Barton  or  else- 
where upon  trust  during  their  natural  livea 
the  use  and  enjoyment  of  all  such  and  aftev 
their  decease  to  the  use  of  such  son  or  sons 
and  daughters  as  my  will  directs  as  shall 
from  time  to  time  come  into  the  possession 
of  my  estates  and  inhabit  the  Barton-house." 
—Here  then,  after  the  decease  of  his  two 
nieces,  the  use  and  enjoyment  of  the  testa- 
tor's plate,  linen,  china,  and  household  fur- 
niture, are  given  to  such  son,  or  sons  and 
daughters,  as  shall  by  the  directions  of  his 
will  from  time  to  time  come  into  the  posses-- 
sion  of  his  estates,  and  inhabit  the  Barton- 
house.  The  sons  and  daughters  are  here  * 
coupled  together,  "  such  son,  or  sons  and 
daughters" :  but  the  daughters  who  were 
to  take,  were  the  daughters,  not  of  tlie 
nieces,  but  of  Mrs.  Strong  and  Eliza 
Grriffith;  they  were  the  grand-daughters 
of  the  nieces.  It  seems  therefore  an 
obvious  inference  from  this,  that  he  meant 
sons  of  the  same  persons,  and  that  they  are 
the  male  issue  that  he  contemplated  in  the 
former  part  of  the  will ;  for  if  the  term  issue 
male  was  used  in  its  natural  sense,  the  sons 
of  the  daughters  could  not  take. 

The  same  observation  and  inference  arisea 
out  of  the  next  clause,  in  which  he  directs  that 
"  the  plate,  linen,  household-goods  and  fur-* 
niture  of  any  kind,  in  my  dwelling-house  at 
the  Barton,  shall  remain,  and  after  their  de- 
cease to  be  for  the  use  of  such  child,  or  sons 
or  daughters,  that  come  to  the  possession  of 
my  estate  by  virtue  of  this  my  will." 

But  he  proceeds, "  in  case  of  failure  of  issue 
male,  I  devise  to  the  female  grand-daughter 
of  Elizabeth  Sheen  Houghton  and  Charlotta 
Griffith,  grand-daughters,  then  my  will  is, 
that  my  trustees  shall  hold  in  trust,"  &c. 
Here  the  expression  issue  male  occurs  again, 
and  the  use  of  it,  in  this  particular  place,  ap- 
pears to  me  to  confirm  the  interpretation  I  ^ 
have  put  on  it ;  for  after  coupling  sons  and 
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daughters  as  before,  that  is,  the  daughters  of 
Mrs.  Strong  and  Eliza  Griffith — the  grand- 
daughters of  the  nieces — he  directs  that,  in 
case  of  the  failure  of  issue  male,  the  female 
grand-daughters  shall  be  entitled  as  tenants 
in  common,  and  he  further  confines  this  to 
those  who  shall  be  then  living.  It  would 
appear  therefore,  that  the  issue  male  here 
contemplated  by  the  testator,  were  the  issue 
male  of  the  daughters  of  the  nieces,  and  in 
fact  the  sons  of  such  daughters. 

That  it  was  the  intention  of  the  testator  to 
use  the  terra  male  issue  in  the  sense  I  have 
given  to  this  term,  is  in  some  degree  confirm- 
ed by  the  state  of  the  family  at  the  date  of 
the  will :  Mrs.  Strong,  the  only  daughter  of 
Mrs.  Sheen  Houghton,  being  then  twenty- 
five  years  of  age,  and  Miss  Eliza  Griffith, 
the  daughter  of  Charlotta  Griffith,  being 
tnrenty-two  years  of  age.     It  is  not  neces« 
sary,  with  respect  to  this  point,  to  decide 
what  estate  would  have  been  taken  by  any 
son  or  sons  of  Eliza  Griffith,  if  it  sufficiently 
appears,  as  it  does,  that  the  sons  of  the  nieces 
were  not  meant  to  be  comprehended  by  the 
testator  under  the  term  issue  male  as  used  in 
this  will.     If  that  is  the  correct  interpreta- 
tion of  this  will,  the  nieces  will  be  entitled 
only  to  a  life  interest  in  the  property.     It  is 
obvious,  from  the  whole  will,  that  the  tes- 
tator did  not  intend  to  give  them  more  than 
a  life  interest. 

I  am  of  opinion,  therefore,  that  the 
plaintiffs  take  only  a  life  interest  in  the  pro- 
perty in  question ;  which  is  all,  I  think,  I  am 
required  to  decide — whatever,  ultimately,  as 
between  the  other  parties,  the  defendants  in 
this  suit,  may  be  the  construction  that  the 
Court  may  feel  itself  called  on  to  give  to 
this  instrument.  Whether  any  reasonable  in- 
terpretation can  be  given  to  it,  it  seems  un- 
necessary to  anticipate. 


1828 
December 


>er.  t 


Ex  parte  schlesinger, 
AND  ex  parte  edwards, 
in  re  schlesinger. 


A  purchaiesfrom  B  a  parcel  of  goods^  and 
accepts  a  bill  ofexcJumge  for  the  amount ; 
A  purchases  another  parcel  of  goods  from  B, 
and  accepts  another  bill  of  exchange  for  the 
amovni  ;  both  bills  are  dishonoured  :  A 
u  declared  a  bankrupt;  and  B proves  the 


amount  of  the  fast  bill  under  the  commission : 
— Heldf  that,  notwithstanding  his  proqf,  he 
may  proceed  at  law  against  the  bankrupt  for 
the  amount  of  the  other  bilL 

A  commission  of  bankrupt  issued  agaitist 
Schlesinger  on  the  6th  of  November  1826. 
The  original  petition  was  presented  by  the 
bankrupt.  It  stated,  that  Edwards,  on  the 
6th  of  April  1826,  sold  the  bankrupt  a  par- 
cel of  goods  of  the  value  of  135/.  16*.  6rf., 
and,  on  the  14th  of  the  same  month,  drew  a 
bill  of  exchange  on  the  firm  for  that  sum, 
payable  three  months  after  date,  which 
bill  was  duly  accepted  by  the  bankrupt ; 
that  Edwards,  on  the  11th  of  the  same 
month  of  April,  sold  to  the  bankrupt  an- 
other parcel  of  goods,  of  the  value  of 
88/.  3s,,  aod  on  the  24th  of  the  same 
month,  drew  another  bill  of  exchange  on 
the  firm  for  the  sum  of  88/.  3*.,  payable 
three  months  after  date,  which  was  also 
accepted  by  the  bankrupt ;  that  the  two 
bills  of  exchange  became  due  on  the  15th 
and  27th  of  July,  and,  the  bankrupt  be- 
ing unable  to  pay  them,  they  were  both 
returned  to  Edwards  dishonoured  ;  that, 
on  the  25th  of  November,  Edwards  proved 
a  debt  of  135/.  16s.  6J.  under  the  commis- 
sion, for  goods  sold  and  delivered  to  the 
bankrupt;  and  he,  in  his  deposition,  stated, 
that,  for  the  said  sum  of  135/.  I6s,  6</., 
he  had  not  received  any  security  or  satis- 
faction whatsoever,  except  the  bill  dated 
the  14th  April  1826 ;  that  the  bankrupt  on 
that  occasion  asked  Edwards,  why  he  did 
not  prove  also  the  bill  for  88/,  3s,  ?  when 
Edwards  replied,  that  it  was  of  no  conse* 
quence,  that  he  had  left  the  bill  for 
88/.  3s,  at  home,  but  that  he  would  prove 
it  at  some  other  time  ;  that  Edwards,  not- 
withstanding his  having  proved  the  bill 
for  135/.  I6s.  6J.  under  the  commission* 
did,  on  the  2d  of  January  1827,  cause  a 
process  to  be  issued  out  of  his  Majesty's 
Court  of  King's  Bench,  on  which  the  bank- 
rupt was  arrested  and  held  to  bail  for  the 
sum  of  88/.  3s,9  the  amount  of  the  other 
bill ;  diat  the  bankrupt,  in  February  1827» 
took  out  a  summons  before  Mr.  Justice 
Littledale,  calling  on  Edwards  to  shew 
cause  why  all  further  proceedings  in  the 
action  should  not  be  stayed ;  but  that, 
after  hearing  both  parties,  the  sununons 
was  discharged* 
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The  original  petition  prayed,  that  Ed* 
wards  might  be  restrained  from  any  fur- 
ther proceedings  in  the  action,  and  from 
taking  any  proceedings  against  the  bank- 
rupt, to  compel  payment  of  the  sum  of 
88/.  Ss.f  or  any  part  thereof;  and  that 
he  might  be  directed  to  pay  to  the  bank- 
rupt the  coats  and  expenses  to  which  he 
had  been  put,  in  defending  the  action, 
and  also  of  that  application,  or  that,  other- 
wise»  the  debt  of  Edwards  might  be  ex-* 
punged  from  the  proceedings* 

Edwards  denied  that  he  had  made  the 
statement  imputed  to  him,  with  respect  to 
the  second  bill  being  in  his  possession  when 
he  proved  the  first;  and  he  alleged,  that  it 
was  then  in  the  possession  of  one  Budd, 
who  had  previously  become  the  holder  of 
it  for  valuable  consideration ;  and  that  it 
did  not  again  come  into  the  possession  of 
himj  Edwards,  till  late  in  December  18^« 

The  order  of  the  Vice  Chancellor  was, 
*'  That  Edwards  should  be  restrained  from 
taking  any  further  proceedings  in  the  ac- 
tion, and  from  commencing  or  prosecuting 
any  other  action  against  the  bankrupt,  in 
respect  of  the  debt  of  88/.  Ss. ;  and  that 
he  should  pay  to  the  bankrupt  his  costs 
of  the  action,  and  also  those  occasioned 
by  that  application." 

From  this  order  Edwards  appealed. 

The  question  arose  on  the  construction 
of  the  59th  section  of  6  Geo.  4.  c.  16,  the 
words  of  which,  so  far  as  related  to  the 
present  point,  were  the  same  with  the 
words  of  the  corresponding  section  in  the 
former  act(l) ;  namely, 

"  That  no  creditor  who  has  brought 
any  action*  or  instituted  any  suit  against 
any  bankrupt,  in  respect  of  a  demand 
prior  to  the  bankruptcy,  or  which  might 
have  been  proved  as  a  debt  under  the 
commission  against  such  bankrupt,  shall 
prove  a  debt  under  such  commission,  or 
have  any  claim  entered  upon  the  proceed- 
ings under  such  commission,  without  re- 
linquishing such  action  or  suit ;  and  in 
case  such  biinkrupt  shall  be  in  prison  or 
custody  at  the  suit  of  or  detained  by  such 
creditor,  he  shall  not  prove  or  claim  as 
aforesaid,  without  giving  a  sufficient  au- 

(1)  €ss  49  Geo.  5.  c  Idl.  s.  14. 


thority  in  writing  for  the  discharge  of  sudlk 
bankrupt ;  and  the  proving  or  claiming  a 
debt  under  a  commission  by  any  creditor, 
shall  be  deemed  an  election  by  such  cre- 
ditor to  take  the  benefit  of  such  commis- 
sion, with  respect  to  the  debt  so  proved 
or  claimed." 

Mr,  Montague^  in  support  of  the  appeal, 
contended,  that,  both  upon  principle,  and 
upon  authority,  a  creditor,  to  whom  two 
distinct  debts  were  due  from  a  bankrupt, 
both  of  which  were  proveable  under  the 
commission,  did  not,  by  proving  one  of  them, 
and  not  proving  the  other,  preclude  himself 
from  afterwards  bringing  an  action  against 
the  bankrupt  for  that  other.     The  first 
clause  enacted,  that  proof  of  any  debt,  after 
an  action  brought,  was  a  relinquishment  of 
the  previous  action ;  but  the  clause  upon 
which  the  present  question  turned,  expressly 
declared,  **  that  the  proving  or  claiming  a 
debt  under  a  commission,  by  any  creditor, 
shall  be  deemed  an  election  by  such  cre- 
ditor to  take  the  benefit  of  such  commis- 
sion, with   respect  to   tha  debt  so  fraud 
or  claimed."    The  election  being  thus  con- 
fined to  the  debt  proved,  it  follows,  that 
the  creditor  has  not  elected  with  respect 
to  any  other  debt;  and,  therefor^,  with 
respect  to  such  other  debt,  he  must  be  at 
full  liberty  to  exercise  all  his  legal  rights. 
This  is  the  construction  which  courts  of 
law  have  repeatedly  put  upon  the  statute : 
WaU(M  V.  Medex{^\  Harief^  v.  Greenwood 
(8),  Bridget  v.  MilU{4^\  ExparU  %(5). 

The  same  authorities  prove,  that  the  de- 
mands on  these  two  bills  of  exchange  must 
be  considered  as  distinct  debts  within  the 
meaning  of  the  statute.  Besidesf  at  the 
time  when  Edwards  proved  the  first  bill, 
he  could  not  have  proved  the  other ;  for 
it  had  not  then  come  back  into  his  hands. 

Mr.  Rose  appeared  in  support  of  the  Vice 
Chancellor's  order. 

Here,  there  were  not  two  distinct  debts. 
Both  sums  were  due  on  simple  contract, 
and  might  have  been  the  subject  of  one 
action,  and  the  ground  of  one  arrest.  Ed- 
wards, when  he  proved  the  one  bill,  might 

(2^  1  Barn.  &  Aid.  121. 
[S)  5  Barn.  &  Aid.  95. 
4)  4  Bing.  18. 
>)  4  Olyn  U  Jsaou  !• 
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Imr^  pvQi^  ay  dained  the  amount  of 
the  other ;  for  he  had  received  notice  of 
its  dishonour.  In  Ex  parte  Glover  (6),  the 
Vice  Chancellor  stated,  that,  hy  distinct 
debts,  are  meant,  debts  of  a  distinct  nature ; 
as,  where  one  was  a  debt  by  simple  con* 
tract,  and  the  other  was  a  debt  by  specialty. 
The  caaes  at  law  which  have  been  re- 
ferred to,  prove  only  that  the  objection 
arising  upon  this  clause  of  the  statute  can- 
not be  taken  advantage  of  in  the  way  of 
plea*  But  it  does  not  follow,  that  the 
Great  Seal  will  not  interfere  to  prevent  the 
incongruity  of  one  and  the  same  person 
taking  the  benefit  of  a  commission,  and,  at 
the  same  time,  proceeding  against  the 
bankrupt,  whom  that  commission  has  strip- 
ped of  all  property.  It  is  admitted,  that» 
if  a  creditor  brings  an  action  for  one  debt, 
and  then  proves  for  another,  the  proof  is  * 
a  relinquishment  of  the  action.  Is  there 
any  reason,  in  the  nature  of  the  thing,  why 
a  different  rule  should  apply,  where  the 
proof  precedes  the  action?  The  relative 
priority  of  the  action,  and  the  proof,  can- 
not, in  principle,  make  any  difference; 
and  the  legislature  must  have  intended  to 
apply  the  same  rule,  whether  the  proof 
precedes  or  follows  the  action.  Ex  parte 
JOkluon  (7),  and  Ex  parte  Hardenherg  (8), 
afaew,  that  the  Great  Seal  will  not  permit 
a  party  to  proceed  both  under  the  com- 
mission, and  independently  of  the  commis- 
sion. 

The  Lord  Chancellor. — ^The  bankrupt 
was  indebted,  on  a  contract  for  a  parcel  of 
goods  sold  and  delivered,  in  certain  sums 
of  money  ;  and,  *on  the  sale  of  the  parcel 
of  goods,  or  shortly  afterwards,  a  bill  of 
exchai^e  was  given  in  payment  of  the 
sums  so  due.  A  distinct  contract  was  en- 
tered into  for  another  parcel  of  ^goods ; 
and,  shortly  after  the  second  sale,  a  second 
bill  of  exchange  was  given  for  the  precise 
amount  due  on  that  contract. 

The  first  debt  was  proved  under  the 
commission;  At  the  time  of  the  proof  of 
that  debt,  the  second  bill  of  exchange  was 
outstanding ;  it  had  been  dishonoured  ; 
notice  of  that  dishonour  had  been  given ; 
but  the  bill  had  not  been  returned,  and  no 

r6)  1  Glyn  &  Jam.  270. 
[7)  1  Ro0e»  98. 
[a)lB4)M,S04. 


demand  of  payment  made.  Afterwarda 
the  bill  was  returned,  and  an  action 
was  brought  in  the  King's  Bench ;  an  ap- 
plication was  then  made  to  one  of  the  Judges 
of  that  court  to  stay  that  action,  but  he 
refused  to  stay  the  proceedings.  After 
this,  an  application  was  made  to  the  Vice 
Chancellor  to  restrain  that  action ;  and  he 
has  restrained  it. 

From  that  order  there  is  an  appeal ;  and 
the  question  turns  on  the  construction  of 
the  59th  section  of  the  New  Bankrupt  Act. 
In  the  section,  provision  is  made  for  two 
descriptions  of  cases ;  one,  where  an  action 
has  been  brought  in  a  court  of 'common 
law  for  a  debt  due  from  the  bankrupt,  and 
is  depending,  and,  afterwards  the  creditor 
proves  another  debt  under  the  commission; 
under  the  first  clause,  there  is  no  dispute 
that  the  proof  of  a  debt  is  a*relinquishment 
of  the  first  action. 

But  this  question  turns  on  the  subse- 
quent part  of  the  clause,  in  which  it  is  de- 
dared,  that  where  a  party  has  proved  a 
debt,  that  proof  or  claim  shall  be  consi- 
dered as  an  election  with  respect  to  the 
debt  so  proved  or  claimed*  As  it  appears 
to  me,  nothing  can  be  more  distinct  and 
precise  than  the  language  of  that  clause. 

The  question  has  repeatedly  come  before 
the  courts  of  common  law,  and  also  this 
Court;  and  it  is  material,  first,  to  see 
what  the  courts  of  common  law  have  de- 
cided, and  then  to  see  whether  a  different 
construction  has  been  put  on  the  clause  in 
this  court. 

The  question  came  before  the  King's 
Bench  in  181 7.  The  circumstances  of  the 
case  were  very  nearly  similar  to  those  of  the 
present.  There  was  a  contract  for  the  sale 
of  a  parcel  of  goods,  and  a  security  by  bill 
was  given ;  there  was  then  a  distinct  sale 
of  another  parcel  of  goods,  and  a  security 
given  for  the  precise  amount  due  under 
the  second  contract  In  that  case,  the 
second  bill  was  not  due  at  the  time  of  the 
proof  of  the  first  debt.  Afterwards  an 
action  was  brought  on  it ;  under  these  cir- 
cumstances, perhaps  it  was  not  absolutely 
necessary  to  consider  the  construction  of 
the  clause.  But  the  Chief  Justice  stated, 
that  the  election  was  confined  to  the  debt 
which  had  been  proved. 
\  Mr.  Justice  Abbott  went  more  particu« 
larly  into  the  subject  ijor  he  entered  into 
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the  construction  of  both  parts  of  the  clause, 
—drawing  the  distinction  ^between  them, 
and  stated,  that,  in  his  opinion,  the  proof 
of  the  first  debt  was  an  election  as  to  that 
debt  only. 

The  other  two  learned  Judges,  Holroyd 
and  Bayley,  seem  to  have  built  their  judg- 
ment on  the  circumstance,  that  the  second 
bill  was  outstanding.  The  result,  therefore, 
of  the  case  of  Watson  v.  Medex  is,  that 
two  of  the  Judges  were  of  opinion,  that 
the  effect  of  the  proof  was  an  election 
with  respect  to  the  particular  debt  only  ; 
and  they  went  on  to  state,  that,  in  their 
opinion,  where  there  were  two  contracts 
for  the  sale  of  two  distinct  parcels  of  goods, 
for  which  two  distinct  securities  were  given, 
these  were  distinct  debts  within  the  mean- 
ing of  this  clause. 

The  question  came  again  before  the 
King's  Bench  in  Harley  v.  Greenwood^  in 
1821.  There  were  four  or  five  contracts 
for  distinct  parcels  of  goods,  and  four  or 
five  securities  given.  In  that  case,  all  the 
securities  were  due  at  the  time  of  the  proof, 
and  the  application  was  not  to  stay  the 
proceedings,  but  the  circumstance  of 
proof  in  the  bankruptcy  was  pleaded  in  bar. 
The  Court,  in  giving  judgment,  said,  there 
were  two  questions  which  arose  for  consi- 
deration :  the  first,  whether  the  circumstance 
pleaded  would  be  a  plea  in  bar,  even 
with  respect  to  the  debt  so  proved  ;  and 
secondly  whether  it  could  extend  beyond 
the  debt  so  proved  ; — so  that  it  is  not  cor- 
rect .to  say,  that  the  question  there  turned 
merely  on  whether  the  proof  could  be 
pleaded  in  bar.  Two  of  the  Judges  stated, 
that  the  matter  <could  not  be  pleaded  in 
bar.  But  all  the  Judges  were  of  opinion, 
that,  supposing  it  could  be  pleaded  in  bar, 
with  respect  to  the  particular  debt,  yet,  on 
the  construction  of  the  clause,  it  could  not 
have  been  pleaded  to  anything  but  that 
debt,  and  that  a  proof  was  to  be  consi- 
dered as  an  election  with  respect  only  to  the 
particular  debt  proved.  That  case  decided, 
first,  the  legal  and  proper  construction  of 
the  clause  ;  and  further,  that  distinct  con- 
tracts, at  distinct  times,  for  distinct  parcels 
of  goods,  for  which  distinct  securities  were 
given,  were  to  be  considered  as  distinct 
debts.  Had  the  book  been  here,  I  should 
have  adverted  most  particularly  to  what 
>sva8  stated  by  Mr.  Justice  Bayle3^and  Mr. 


Justice  Holroyd,  in  giving  judgment  in 
that  case. 

The  question  came  again  before  the  Court 
of  Common  Pleas  in  Bridget  v.  Mills.  The 
facts  of  the  case  were  substantially  the 
same.  The  Court  expressed  a  clear  opinion 
with  respect  to  the  construction  of  the 
clause,*  and  also  that  two  distinct  contracts 
for  two  distinct  parcels  of  goods,  were  to  be 
considered  as  two  distinct  debts. 

Further  than  that,  this  very  case  has  been 
before  one  of  the  Judges  of  the  Court  of 
King's  Bench,  who  has  decided  it  on  the  same 
grounds ;  and  if  the  parties  had  supposed 
that  the  full  Court  would  entertain  a  dif- 
ferent opinion,  it  was  competent  to  them  to 
have  appealed  to  that  Court  to  review  the 
'  determination  of  a  single  Judge. 

I  must  consider,  therefore,  that  there  are 
four  concurrent  decisions  of  the  courts  of 
common  law  on  this  question ;  in  which 
they  have  stated  also  what  their  opinion  is 
with  respect  to  what  will  be  deemed  distinct 
debts  within  the  meaning  of  the  act. 

Is  there  any  difference  in  this  court? 
Ex  parte  Dickson  has  been  relied  on.  In 
that  case  there  were  two  bills  of  exchange  ; 
an  action  was  brought  on  the  one,  and  after- 
wards there  was  a  proof  for  the  other.  The 
result  was,  that  the  proof  of  the  second 
amounted  to  a  relinquishment.  But  that 
was  on  the  former  part  of  the  clause,  and 
therefore  that  decision  does  not  invalidate 
the  decisions  in  the  Courts  of  King's  Bench 
and  Common  Pleas,  and  so  far  from  its 
having  that  effect.  Ex  parte  Dickson  was 
mentioned  by  Mr.  Justice  Abbott  in  Watson 
v.  Medex, 

Then  comes  Ex  parte  Glooer,  An  action 
was  brought  on  a  bill  of  exchange,  in  the 
name  of  Walsh ;  his  name  was  used  for 
Loyd.  After  that  action  was  brought,  (the 
party  being  arrested  on  the  6th  of  April), 
on  the  21st  of  the  same  month,  there  was  a 
claim  to  prove  under  the  commission.  The 
claim  to  prove  was  considered  as  a  relin- 
quishment of  the  action.  That,  too,  was  a 
case  on  the  first  part  of  the  clause. 

Ex  parte  Hardenberg  is  not  at  all  opposed 
to  the  decisions  I  have  referred  to :  so  far 
as  it  applies,  it  is  a  case  on  the  former 
clause. 

In  Ex  parte  Sly,  there  was  a  debt  of  about 
160/.  for  goods  sold  and  delivered  at  dif- 
ferent times  on  a  runniog  account ;  in  which 
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respect  that  case  is  different  from  Watson  v. 
Medext  and  the  other  cases,  where  there  were 
distinct  contracts,  at  distinct  times,  for  dis- 
tinct parcels  of  goods,  paid  for  by  distinct 
securities.  Two  bills  of  exchange  had  been 
given.  The  creditor  proved  109/.,  producing 
one  bill  of  exchange  at  the  time.  The  other 
bill  of  exchange  afterwards  became  due; 
and  an  action  was  brought  on  it.  -In  that 
case  the  present  Master  of  the  Rolls  was  of 
opinion  that  he  could  not  interfere  to  re-> 
strain  the  action,  because,  though  he  consi- 
dered it  all  as  originally  one  debt,  yet,  by  a 
bill  of  exchange  having  been  given  for  part 
of  the  debt,  he  considered  that  as  an  assign- 
ment of  the  debt,  and  he  considered  it,  when 
the  bill  came  back,  as  a  new  debt,  which 
could  not  have  been  proved  when  the  former 
vras  proved. 

I  ought,  in  Ex  parte  Glover,  to  have  ad- 
verted to  the  language  of  the  present  Master 
of  the  Rolls.  He  went  on  to  state  "  that 
the  statute  did  not  apply  to  actions  for  dis- 
tinct demands  brought  subsequent  to  proofs 
or  claim :  that  a  distinct  demand  was  a  de- 
mand of  a  distinct  nature,  as  of  an  indebitatus 
assumpsit  and  bond  (9).''  So  that  in  this 
case,  in  .giving  his  judgment,  the  Judge  in 
equity  confirms  the  decisions  in  the  King's 
Bench  and  Common  Pleas,  and  puts  the  same 
construction  on  that  clause.  He  then  goes  on^ 
indeed,  to  say,  that  "  a  distinct  demand  was 
a  demand  of  a  distinct  nature."  So  far  the 
opinion,  expressed  by  the  Master  of  the 
Rolls,  is  at  variance  with  the  King's  Bench. 
But,  in  the  first  place,  that  observation  was 
unnecessary  with  reference  to  the  case  before 
him ;  and,  at  all  events,  it  is  a  dictum  which 
cannot  be  put  in  opposition  to  three  distinct 
decisions— courts  of  common  law  having 
decided,  that  it  is  sufficient  that  the  demands 
are  under  distinct  contracts,  made  at  distinct 
times,  and/or  which  distinct  securities  are 
given. 

The  courts  of  equity,  and  the  courts  of 
law,  therefore,  do  not  differ  with  respect  to  the 
construction  of  the  clause,  that  the  election 
is  limited  only  to  the  particular  debt  proved ; 
and  the  only  doubt  that  ever  can  arise,  is, 
what  constitutes  a  distinct  debt?  The 
courts  of  law  have  said,  that  those  are  dis- 
tinct debts,  which  are  contracted  as  I  have 
mentioned.     The  result  of  my  judgment  is 

^9)  2  Glyn  £;  Jam.  271. 


to  conform  to  the  opinion  pronounced  by 
the  Court  of  King's  Bench,  constituted 
differently,  at  two  different  times,  and  con- 
firmed by  the  judgment  of  the  Common 
Pleas. 

That  is  decisive  of  the  present  question. 
Here  were  two  distinct  contracts,  for  two 
distinct  parcels  of  goods,  for  which  two  dis- 
tinct securities  were  given.  According  to 
all  the  decisions,  the  proof  of  the  one  is  an 
election  only  as  to  that  one  of  the  debts. 
I  think,  therefore,  the  party,  by  proving 
under  the  commission  one  of  these  bills, 
even  if  he  had  been  at  the  time  the  holder 
of  the  other  bill,  could  have  brought  his 
action  on  the  second  bill. 

It  is,  therefore,  unnecessary  to  give  any 
opinion  as  to  whether  this  bill,  having  been 
outstanding  at  the  time,  and  no  demand  made 
by  the  holder,  it  could  have  been  proved  or 
claimed  under  the  commission.  On  that 
point,  I  give  no  opinion ;  because,  I  think 
it  is  impossible  to  look  at  the  current  of 
authorities,  and  not  to  say,  that,  upon  the 
first  ground,  in  order  to  maintain  a  unifor- 
mity of  decision,  I  must  be  justified  in  hold- 
ing, that  we  ought  not  to  interfere  for  the 
purpose  of  staying  the  action. 

I  must,  therefore,  reverse  the  order  of 
the  Vice  Chancellor. 


'  1828.  ">     THE   ATTORNEY    GE- 

Aug.,  Nov.  &  Dec.  y     ndral  v,  harley. 

A  testatrix  directs  all  her  plate  andjew" 
els  to  be  sold  for  the  payment  of  her  debts, 
except  Lady  Mary  Duncan*s  ring  set  with 
diamonds,  which  she  desires  may  be  restored  to 
her ;  and  she  bequeaths  to  her  three  cousins 
the  remainder  of  her  rings,  and  all  her  <rm- 
kets,  necklaces  of  every  description,  pearls, 
garnets,  cornelians,  and  watches : — 

Held,  that  a  diamond  necklace  and  cross, 
and  diamond  rings,  did  not  pass  to  the  cousins, 
but  were  to  be  included  as  jewels,  among  the 
jewels  tliat  were  to  be  sold. 

By  a  codicil,  the  testatrix  gave  to  her  niece 
all  her  trinkets  and  pearls,  and  several  jewel 
ornaments  particularly  described : — 

Held,  that  a  pearl  necklace  passed  to  the 
three  cousins,  under  the  bequest  of  necklaces, 
and  not  to  the  niece,  under  the  bequest  of 
pearls. 
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The  will  of  Mrs.  Anne  Newton  consisted 
of  three  several  testamentary  papers.  The 
first  of  these  appeared  to  have  been 
made  by  the  testatrix,  at  various  periods, 
in  the  years  1806  and  1811 ;  and  in  that 
part  of  such  paper,  which  bore  the  date  of 
March  118,  1806,  the  testatrix  bequeathed 
as  follows : — "  To  Mrs.  Houblon,  my  gold 
bason  and  ewer,  and  aU  mv  gold  plate  at 
Bridge  &  Rundell's,  Ludgate-hill,  con- 
tained in  one  of  my  boxes  in  his  care  :'* 
and,  immediately  after  this  disposition,  and 
evidently  at  the  same  time,  and  under 
tbe  same  date,  the  testatrix  directed  all 
heir  plate  and  jewels  to  be  sold,  to  pay  her 
debts,  except  a  particular  ring  set  round 
with  diamonds,  which  she  desired  might 
be  returned  to  Lady  Mary  Duncan*  In 
the  same  testamentary  paper,  under  date 
May  1811,  five  years  after  the  above  be- 
quest, the  testatrix  directed  her  *'  house, 
furniture,  plate,  jewels,  and  linen,  to  be 
sold."  In  the  first  of  the  testamentary 
papers,  under  the  date  of  March  12th 
1806,  the  testatrix,  after  bequeathing  the 
above-mentioned  ring  to  Lady  Mary  Dun* 
can,  directed  as  follows : — "  And  the  re- 
mainder of  my  rings,  and  all  'my  trinkets, 
necklaces  of  every  description,  pearls, 
garnets,  cornelians,  and  watches,  to  be 
sent  to  my  three  cousins  at  Bath,  with  all 
my  unmade  muslins,  silks,  and  laces.  In 
that  part  of  the  same  paper,  which  bore 
date  May  1811,  she  bequeathed  as  follows : 
''  All  my  laces,  trinkets  of  every  denomina- 
tion, my  jewels  excepted,  and  my  unmade 
muslins,  I  give  to  my  niece,  Mary  Anne 
Cadierine  Bagshaw."  And  again,  in  the 
last  part  of  such  testamentary  paper, 
dated  June  1811,  she  bequeathed  as  fol- 
lows :  "  To  my  niece,  Mary  Anne  Cathe- 
rine Bagshaw,  a// my  laces,  trinkets,  pearls, 
unmade  muslins,  one  bandeau  of  diamonds, 
and  a  pair  of  small  stump  ear-rings,  ^hich 
my  dear  mother  gave  me  ;  and  also,  one 
pair  of  larger  stump  ear-rings,  which  be- 
long to  our  family,  my  three  pearl  ear- 
rings, one  fose  diamond  ring,  one  topaz 
ring,  given  me  by  my  uncle  General  Cald- 
well, one  brilliant  diamond  ring,  enclosed 
with  my  dear  mother's  hair,  one  ring,  con- 
taining several  links  of  gold,  and  a  small 
rose  diamond  in  the  centre,  my  father's 
picture,  and  my  dear  mother's  hair,  set 
with  large  pearls,  and  the  initinb  C,  B« 
worked  in  raoall  pearla*'* 


By  a  decree  made,  upon  the  hearing  of 
the  cause  for  further  directions,  bearing 
date  the  19th  of  March  1821,  it  was, 
amongst  other  things,  ordered,  that  it 
should  be  referred  to  the  Master  to  in- 
quire, what  plate,  jewels,  rings,  trinkets, 
necklaces,  pearls,  garnets,  cornelians,  and 
watches,  and  also  what  unmade  muslins, 
silks,  and  laces,  the  said  testatrix  died 
possessed  of ;  and  he  was  to  distribute  the 
same,  according  to  the  directions  contained 
in  the  testatrix's  testamentary  papern^ 
amongst  the  persons  endtled  thereto,  who 
were  to  have  notice  to  attend  him  there- 
on ;  and  the  Master  was  to  be  at  liberty 
to  state  any  matter  specially  to  the  Court 
at  the  request  of  either  party. 

The  Master,  by  his  separate  report, 
dated  the  19th  February  18^8,  certified, 
that  he  had,  in  the  schedule  to  his  re- 
port, set  forth  a  list  of  die  several  jewels, 
rings,  trinkets,  necklaces,  pearls,  garnets, 
cornelians,  and  watches,  belcmging  to  the 
testatrix  at  the  time  of  her  decease,  distin- 
guishing the  same  in  three  columns ;  and  he 
was  of  opinion,  that  such  of  the  said  seve- 
ral articles  and  things  as  were  comprised 
in  the  first  of  the  columns,  were,  by  the 
testatrix's  will,  directed  to  be  sold,  and  t» 
form  part  of  her  personal  estate  and  effects ; 
and  that  such  part  thereof  as  were  com- 
prised in  the  second  column,  belonged  to^ 
and  were  bequeathed  to  the  testatrix's 
niece,  Mary  Anne  Catherine  Bagshaw ;  and 
that  such  part  thereof  as  were  mentioned 
and  comprised  in  the  third  column,  be- 
longed to,  and  were,  by  the  testatrix's  will, 
bequeathed  to  the  Dowager  Countess  of 
Belmore,  Elizabeth  Caldwell,  and  Emily 
Caldwell,  in  die  said  testatrix's  will  de<- 
scribed  as  her  three  cousins. 

In  the  first  column  were  contained  the 
following  articles:  No.  1,  diamond  neck- 
lace and  cross ;  No.  8,  diamond  and  co- 
loured stone  head-ornament ;  No.  7,  an- 
tique ring,  set  with  diamonds ;  No.  9, 
emerald  ring,  set  with  diamonds ;  No.  26,  a 
pair  ofbrilliant  diamond  ear-rings;  No.  29, 
brilliant  flower-pin;  No.  80,  a  diamond 
hoop-ring;  and  No.  87,  hair  locket  set  with 
diamonds. 

In  the  second  column,  containing  a  list 
of  die  several  articles,  which,  the  Master 
was  of  opinion,  were  bequeathed  to  Mary 
Anne  Catherine  Bagshaw^  were  set  forth  the 
folIoiYing  particulars :  viz.  Nq«  2>  diamond 
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bandeau ;  No.  8,  diamond  ring  enclosed  with 
hair  (mother's),  and  one  ring  containing 
several  links  of  gold;  No.  10,  one  seal  in 
case;  No.  11,  two  ivory  fans;  No.  l^y 
two  pearl  pins:  No.  19,  small  locket, 
hair,  set  with  pearls ;  No.  22,  pearl  neck- 
lace ;  No.  23,  gold  chain ;  No.  24,  pair  of 
gold  bracelets,  with  topaz  clasp,  set  with 
pearls  ;  No.  fL5^  crystal  and  pearl  armlets, 
bracelets,  and  cross ;  No.  27 ,  pair  of  large 
stump  ear-rings  (diamond) ;  No.  28,  small 
do. ;  No.  31,  three  hoop-rings ;  No.  32, 
one  ring  set  with  pearl ;  No.  95^  pair  of 
string  pearl  ear-rings  ;  No.  36,  pearl  cross 
and  bow ;  No.  33,  ruby  rings  set  with  pearl ; 
No.  39,  topaz  do.  do. ;  No.  41,  Scotch  pebble 
ear-rings  and  brooch. 

The  third  of  die  columns,  containing  a 
list  of  the  articles  which  the  said  Master 
was  of  opinion  were  bequeathed  to  the  tes- 
tatrix's three  cousins  at  Bath,  contained  the 
following  things^  viz.  No.4,  enamelled  watch 
and  chain  ;  No.  5,  two  gold  watches  and 
one  seal ;  No.  6,  two  metal,  do. ;  No.  13, 
garnet  necklace,  ear-rings  and  cross  ;  No. 
14,  coral  necklace,  do.  dp*,  and  bracelets ; 
No.  15,  amber  necklace;  No.  16,  corne- 
lian boop,  set  with  pearls ;  No.  17,  gpld 
chain,  with  cornelian  medalliop,  set  with 
pearls ;  No,  1 8,  cornelian  brooch ;  No.  20, 
c^ornelian  ear-rings,  set  with  gold  ;  No.  21, 
cornelian  brooch  and  locket;  No.  33, 
Scotch  pebble  necklace ;  No.  34,  mock 
pearl  do.  and  clasp. 

The  personal  representative  of  the  tes- 
tatrix presented  a  petition,  praying  the 
confirmation  of  the  report,  and  directions 
conformable  to  the  finding  of  the  Master. 
Lady  Belmore  and  the  two  Misses  Cald- 
well presented  a  cross-petition,  insisting, 
*'  that  the  report  was  erroneous,  in  so  f^r 
as  die  Master  had  found,  that  the  sever^ 
articles  and  things,  numbered  respectively 
in  the  schediule  1,  7,  9,  26,  30,  an4  37, 
were,  by  the  said  will  of  tlie  testatrix,  di- 
rected to  be  sold,  and  to  form  part  of  her 
personal  estate  and  effects,  not  specifically 
bequeathed ;  and  that  the  several  articles 
and  things,  numbered  respectively  in  the 
schedule  22,  23,  38,  and  39,  were,  by  thi$ 
will  of  the  said  testatrix,  bjequeathed  to 
Mary  Anne    Catherine   Bag^uaiBr,  —  and 
pra3ring,  that  it  might  be  declared,  that  tb^ 
said  ardcles  and  things,  numbered  respecr 
tively  in  the  schedule  annexed  to  tl^e  rer 
Vol.  VII.  CiiAMC. 


port  1,  7,  9,  22,  2S,  %^,  29,  30,  37,  38, 39, 
were,  by  the  will  of  the  testatrix,  speci- 
fically bequeathed  to  them,  the  last-named 
peduoners." 

By  an  order,  dated  the  31st  of  March 
1828,  the  Master  of  the  Rolls  declared, 
— "  That  the  Countess  Dowager  of  BeU 
more,  Elizabeth  Caldwell,  and  Emily  Cald- 
well, the  testatrix's  three  cousins,  were  en* 
dtled  to  all  the  testatrix's  necklaces  of 
every  description,  and  to  all  her  rings,  ex- 
cept those  specifically  given  to  Lady  Mary 
Duncan  and  Miss  Bagshaw." 

Against  this  order  a  petition  of  appeal 
was  presented. 

The  Attorney  General  and  Mr,  Sugden 
were  in  support  of  the  appeal : 

Mr.  Walker,  control  appeared  for  the 
legatees,  the  cousins : 

Mr,  Bickersteth  and  Mr.  Simpkinson  ap- 
peared for  the  executrix  : 

Mr,  Sidebottom  appeared  for  the  niece. 

In  support  of  the  appeal,  it  was  urged, 
that  the  effect  o£  the  order  of  the  Master 
of  the  Rolls  was  to  withdraw  the  diamond 
necklace  and  the  diamond  rings,  not  be- 
queathed by  express  description,  from  the 
jewels,  which  were  to  be  sold  ;  and  the 
consequence  would  be,  that  only  a  few 
insignificant  articles  would  remain  to  pass 
under  the  description  of  jewels.  The  tes- 
tatrix had  various  necklaces — a  pearl  neck- 
lace, a  coral  necklace,  &c. ;  those  necklaces, 
which  were  not  jewel  necklaces,  were  the 
articles  she  intended  to  denote  by  the 
phrase,  **  her  necklaces  of  every  descrip- 
tion." It  is  not  probable  that  she  would 
have  given  so  valuable  an  article  as  this 
diamond  necklace,  which  was  stated  to  be 
worth  1500/.,  by  the  general  description 
of  "  my  ^necklaces." 

When  she  gives  her  jewels,  with  the 
exception  of  one  particular  ring  set  with 
diamonds,  it  is  manifest,  that  she  considered 
her  jewels  as  including  her  diamond  rings ; 
otherwise,  the  excepdon  would  have  been 
unnecessary.  Consequently,  when  she 
proceeds  to  bequeath  the  remainder  o{  her 
rings,  she  means  rings  not  included  in  the 
prior  gift,  that  is,  rings  not  being  diamond 
rings,  or  jewel  rings. 

Besides,  in  a  subsequent  testamentary 
paper,  she  gives  all  her  trinkets,  her  jewels 
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excepted » to  her  niece ;  and  then  orders 
her  jewels  to  be  sold.  This  would  be  a 
revocation  of  any  prior  gift  of  jewels. 
The  diamond  rings  and  the  diamond  neck- 
laces are  jewels ;  and  they  must,  therefore, 
be  included  in  the  property  which  is  to  be 
sold. 

On  the  other  hand,  it  was  contended, 
that  the  true  construction  was,  to  consider 
as  not  included  in,  or  as  excepted  from, 
the  gift  of  jewels,  all  those  articles  which 
were  afterwards  bequeathed  by  a  more 
specific  denomination — that  is  to  say,  the 
remainder  of  the  testatrix's  rings,  her  trin- 
kets, necklaces,  pearls,  garnets,  cornelians, 
and  watches.  Suppose  there  had  been  a 
watch  set  with  diamonds,  would  it  not  have 
gone  to  the  cousins  ? — "  The  remainder  of 
my  rings,"  coming  immediately  after  the 
mention  of  a  particular  ring,  must  mean  all 
her  rings,  except  that  particular  one ;  and 
as  that  particular  ring  was  a  diamond  ring, 
**  the  remainder  of  my  rings,"  must  in- 
clude diamond  rings. 

Can  a  doubt  be  entertained  but  that  a 
diamond  necklace  will  pass  under  a  bequest 
of  **  all  my  necklaces  of  every  description?" 
What  more  comprehensive  words  could 
the  testatrix  have  chosen? 

December — The  Lord  Chancellor. -^Tht 
testatrix,  by  a  testamentary  ^aper,  dated 
the  12th  of  March  1 806,  directa  all  her  plate 
and  jewels  to  be  sold,  with  the  exception  of 
a  particular  ring  set  round  with  diamonds. 
The  exception  shews,  that  she  considered 
rings  set  with  diamonds  as  jewels*  When 
she  immediately  aflerwards  gives  the  re- 
mainder of  her  rings,  she  must  be  consi- 
dered as  giving  the  remainder  of  her  rings 
not  falling  within  the  description  of  jewels. 
The  rings  which  come  within  the  descrip- 
tion of  jewels  are  to  be  sold. 

There  was  a  very  valuable  diamond  neck- 
lace and  cross ;  and  the  principal  question 
is,  whether,  under  the  subsequent  gift  of 
"  all  my  trinkets,  necklaces  of  every  de- 
scription, jewels,  garnets,  cornelians,  and 
watches,"  she  intended  that  particular  neck- 
lace to  pass.  She  had  disposed  of  all  her 
jewels,  including  in  that  term  (as  we  have 
shewn)  rings  set  with  diamonds ;  and  it  is 
difficult  to  suppose,  that  she  could  intend 
immediately  afterwards  to  give  away  the 


diamond  necklace  and  cross,  under  the 
words  '*  trinkets  and  necklaces."  If  the 
diamond  necklace  were  to  pass  under  the 
term  " necklaces,"  all  jewel  trinkets  would, 
in  like  manner,  pass  under  the  term  "  trin- 
kets :"  and  then  there  would  scarcely  re- 
main anything  to  be  sold,  as  included  in 
the  bequest  of  jewels. 

The  next  testamentary  bequest  is  in 
May  1811;  and  by  it,'  she  gives  all  her 
laces,  and  trinkets  of  every  description, 
except  jewels,  to  Miss  Bagshaw.  Having 
before  given  her  trinkets  (which  I  have 
construed,  trinkets  not  being  jewel  trin- 
kets,) to  her  three  cousins  at  Bath,  she 
now  revokes  that  bequest,  and  gives  the 
same  trinkets  to  Miss  Bagshaw.  In  the 
previous  "bequest,  the  testatrix  had  given 
her  trinkets  generally,  without  any  express 
exception,  because  the  exception  followed 
from  the  previous  gift  of  the  jewels.  In 
this  bequest  she  had  not  previously  men- 
tioned the  jewels ;  and  she,  therefore,  ex- 
cepts them  by  name. 

There  is  a  third  testamentary  instrument, 
executed  in  the  following  month,  by  which 
she  gives  to  Miss  Bagshaw,  '^  all  my  laces, 
trinkets,  pearls,  unmade  muslins,  one  ban- 
deau of  diatnonds,  and  a  pair  of  small  stump 
ear-rings,  which  my  dear  mother  gave  me ; 
and  also,  one  pair  of  larger  stump  ear- 
rings, which  belong  to  our  family,  my 
three  pearl  ear-rings,  one  rose  diamond 
ring,  one  topaz  ring,  given  me  by  my 
uncle  General  Caldwell,  one  brilliant  dia- 
mond ring,  enclosed  with  my  dear  mother's 
hair,  one  ring,  containing  several  links  of 
gold,  and  a  small  rose  diamond  in  the 
centre,  my  father's  picture,  and  my  dear 
mother's  hair,  set  with  large  pearls,  and 
the  initials,  C.  B.,  worked  in  small  pearls." 
In  giving  the  laces  and  trinkets,  which  she 
had  before  given  to  Miss  Bagshaw,  she 
merely  repeats  the  ffift ;  and  the  subse- 
quent disposition,  including  particular  jew- 
els, shews  that  she  did  not  mean,  that 
jewels  should  be  included  in  the  preceding 
gift. 

Taking  these  three  papers  together,  it 
seems  to  me,  that  the  intention  of  the  tes- 
tatrix was,  that  all  the  rings  that  come 
within  the  description  of  diamond  or  jewel 
rings,  together  with  this  diamond  necklace 
and  cross,  should  be  sold :  but  in  the  third 
testamentary  disposition,  she  has  excepted 
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particular  articles^  which  she  has  directed 
to  be  sold. 


December. —  It  was  stated  that  there 
was  a  question,  whether  the  pearl  necklace 
went  to  the  three  cousins  at  Bath,  under 
the  bequest  of  "necklaces,"  or  to  Miss 
Bagshaw,  under  the  gih  of  "  pearls." 

The  Lord  Chancellor. — The  necklaces  of 
every  description,  and  the  pearls,  are  given 
to  the  three  cousins  by  the  first  instru- 
ment. Under  the  gift  of  necklaces,  the 
pearl  necklace  would  pass ;  and  pearls  are 
mentioned  in  the  same  bequest.  There- 
fore, when  she  afterwards  gives  her  pearls 
to  Miss  Bagshaw,  without  making  mention 
of  necklaces,  she  did  not  mean  to  alter  the 
disposition  made  of  the  pearl  necklace 
by  the  former  instrument. 

Besides,  in  the  third  testamentary  paper, 
after  giving  her  pearls,  she  bequeaths  to 
Miss  Bagshaw  a  pearl  ring  specifically. 
Therefore,  she  did  not  think,  that  a  gift 
of  pearls  included  a  pearl  ring. 


ISftS.     *> 
November  \  ^^  tiiemines  r.  de  bonnbval. 

Monies  in  the  English  stocks  were  assigned 
io  trustees  upon  trust  to  pay  the  dividentis  to 
the  settlor  during  his  life^  and,  after  his 
death  to  apply  them  in  printing  and  pro- 
moting the  circulation  of  a  book  in  the  Latin 
and  French  languages^  inculcating  the  pecU' 
Uar  doctrines  of  the  Roman  Catholic  reli^ 
gion;  and  the  deed  contained  ^  proviso^  thai 
tf  any  of  the  trusts  should  be  declared  by 
a  court  of  law  or  equity  to  be  void^  then 
the  trustees  should  stand  possessed  of  the 
fund  in  trust  for  the  executors  and  admini" 
strators  of  tlie  settlor : — Held, 

That  the  trusts,  after  the  limitation  for 
life  to  the  settlor,  were  in  the  nature  of  su* 
perstitious  uses,  and  thei'efore  void. 

That  the  fund  was  not  in  the  disposition 
of  the  Crown,  to  be  applied  to  some  other 
charitable  purpose  by  the  sign  manual. 

That  the  settlor  was  entitled  to  have  the 
Jund  transferred  to  him, 

'  That  the  Attorney  General  was  a  neces^ 
sary  party  to  a  suit  for  that  purpose. 


The  bill  stated,  that  the  plaintiff,  who  was 
formerly  Bishop  of  Blois  in  France,  and 
thirty-six  other  GalHcan  bishops,  for  the 
purpose  of  perpetuating  their  common  te- 
nets relating  to  certain  points  of  doctrine 
and  discipline  appertaining  to  the  Roman 
Catholic  religion  and  to  the  Gallican  Church 
(which  church  belongs  to,  and  holds  the 
Roman  Catholic  religion),  did,  by  their 
solemn  act  of  the  6th  of  April  1 803,  frame 
a  certain  manuscript,  addressed  to  his  Holi- 
ness Pope  Pius  the  Seventh,  and  which  was 
afterwards  printed  and  published  under  the 
superintendence  and  at  the  expense  of 
the  plaintiff  and  the  other  bishops  of  the 
Gallican  church,  then  residing  in  England, 
first  in  the  Latin  language,  under  the  title 
of  '*  Canonicae  et  reverentissimae  expostula- 
tiones,  de  variis  actis  ad  Ecclesiam  Gallica- 
num  spectantibus,  &c.&c.,"  and  shortly  after- 
wards in  the  French  language,  under  the  title 
of  '*  Traductions  des  reclamations  cano- 
niques,  et  tres  respectueuses  addressees  par 
les  eveques  sousignes  anotre  tres-saint  Pkre 
Pius  VII.  par  la  providence  divine  Souve- 
rain  Pontife,  contre  differena  actes  relatifs 
a  I'Eglise  Oallicane,"  &c. 

That  the  plaintiff,  being  desirous  of  pre- 
serving and  perpetuating  in  its  original  pu- 
rity the  book  so  printed,  did,  while  residing 
in  England,  and  previous  to  the  execution  of 
the  indenture  afterwards  mentioned,  trans- 
fer the  sum  of  3786/.  105.  4(i.  three  per 
cent,  consolidated  bank  annuities,  into  the 
names  of  himself,  and  the  three  defendants, 
the  Marquis  de  Bonneval,  M.  de  Braglie,  M. 
de  Merinville. 

That,  by  an  indenture  bearing  date  the  25th 
of  February  182 3,  executed  in  London  by  all 
the  parties,  and  made  between  the  plaintiff 
of.  the  one  part,  and  the  plaintiff  and  the 
three  defendants  of  the  other  part,  it  was 
mutually  agreed  between  the  parties,  (hst 
they  should  stand  possessed  of  the'  said 
3786/.  lOs,  4d.  three  per  cent,  consoli- 
dated bank  annuities,  then  standing  in  their 
names,  and  of  the  dividends  arising  there- 
from, upon  trust  to  permit  the  plaintiff  to 
receive  the  dividends  for  his  own  use  and 
benefit  during  his  natural  life;  and, after  his 
decease,  that  the  defendants  should,  when 
and  in  such  manner  as  they  should  think 
proper,  lay  out,  pay,  or  apply  all  or  any 
part  of  the  annual  interest  of  the  said  3786/. 
10s.  4(/,  three  per  cent,  consolidated  banl^ 
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annuities,  in  printing  or  reprinting,  and  pub- 
lishing and  circulating  in  any  part  or  parts 
of  the  world,  either  in  the  Latin  or  French 
languages,  or  in  both  of  them,  as  they  might 
think    proper,   the   said  book  so   printed 
and    published ;    and  upon  furtlier  trust, 
that,  if  they,  the  defendants,  should,  at  any 
time  after  the  plaintiff's  decease,  discover  or 
find  any  university,  college  or  society,  in  any 
part  of  the  world,  which  should  profess  and 
entertain   the  tenets  and  principles  of  the 
said  book  aforesaid,  and  should  be  desirous 
to  support  the  same  tenets  and  principles, 
and  would  agree  to  establish  a  chair  or  so* 
ciety  in  such  university,  college,  or  society, 
to  support,  maintain,  and  promulgate  the  said 
tenets  and  principles,  then  that  it  should  be 
lawful  for  the  defendants,  if  they  should 
deem  it  prudent  and  advisable  so  to  do,  to 
nominate  and  appoint  any  such  namber  of 
the  members  of  the  said  university,  college, 
or   society,  in  manner  therein  stated,  to 
be  trustees  for  the  intents  and  purposes 
thereinafter  mentioned,  and  to  pay  over, 
transfer,  and  assign  the  said  trust  monies 
unto  such  trustees,  upon  trust  from  time 
to   time    to    apply   the  dividends  of  the 
3786^.  lOs,  4d.  three  per  cent,  consolidated 
bank  annuities,  as  they,  the  said  trustees  of 
the  said  university,  college,  or  society,  should 
think  proper,  in  printing  or  re-printing,  and 
publishing    and  circulating   the  book    so 
printed  and  published,  either  in  the  Latin  or 
French  languages,  or  in  both  of  them,  as 
they,  the  trustees  for  the  time  being,  might 
think  most  proper  for  teaching  and  promul- 
gating the  tenets  and  principles  of  the  said 
book,  in  its  original  purity,  according  to  the 
true  spirit  and  tenets  of  the  Gallican  Church 
from  its  first  foundation,  and  its  first  pontiff 
and  his  legitimate  successors,  down  to  the 
said  solemn  act  of  the  6th  of  April  1803, 
addressed  to  his  said  Holiness  Pope  Pius 
the  Seventh  as  aforesaid,  as  the  same  would 
be  more  fully  explained  in  a  preface  which 
the  plaintiff  then  intended  adding  to  the 
next  edition  of  the  said  book.     And  it  was 
further  declared  and  agreed,  between  the 
several  parties,  that  if,  at  any  time  thereafter, 
the  several  trusts  therein  mentioned,  or  any 
of  them,  should,  by  any  court  of  law  or 
equity,  be  declared  or  adjudged  to  be  void 
or  incapable  of  being  performed  or  carried 
into  effect,  then  the  defendants,  or  other 
the  trustees  for  the  time  being,  or  the  trus- 


tees of  the  said  university,  college,  or  so* 
ciety,  if  any  should  have  been  appointed, 
should  from  thenceforth  stand  possessed  of 
the  said  sum  of  S786/.  lOs,  4d.  three  per 
cent,  consolidated  bank  annuities,  and  of 
such  part  of  the  dividends  arising  therefrom 
as  had  not  been  applied  in  execution  of  the 
trusts  therein  stated,  in  trust  for  the  exe- 
cutors and  administrators  of  the  plaintiff, 
and  to  be  paid  and  transferred  to  them  ac- 
cordingly. 

The  bill  then  alleged,  that  the  plaintiff  was 
advised,  that  the  trusts  declared  by  the 
indenture  concerning  the  dividends  arising 
from  the  3786/.  I0t.4d.  three  per  cenit.  con- 
solidated bank  annuities,  after  his  decease, 
were,  according  to  the  laws  of  England,  un- 
lawful and  void,  and  incapable  of  being 
performed  or  carried  into  effect,  and  that  he 
was  therefore  entitled  to  have  the  stock 
transferred  into  his  own  name,  for  his  own 
absolute  use. 

The  prayer  was,  that,  if  necessary,  the 
trusts  declared  by  the  indenture  of  the  said 
sum  of  3786/.  10«.  M.  three  per  cent,  con- 
solidated bank  annuities,  except  as  to  the 
trust  in  favour  of  the  plaintiff  during  his 
life,  might  be  adjudged  to  be  void,  and  in- 
capable of  being  carried  into  effect;  and 
that  the  stock  might  be  transferred  to  kifn 
for  his  own  absolute  use. 

The  answer  of  the  trustees  admitted  the 
facts  as  alleged  in  the  bill. 

Mr.  Tinney,  for  the  bill. 

The  limitation  after  the  life  interest  of 
the  settlor  is  in  the  nature  of  a  supersti- 
tious use:  I  Edward  6.  c.  14;  Snuirt  v. 
Prujean{l)\  Cary  v.  ^6tol(2);  Attorney 
Oeneralv*  Guise  {S). 

Mr  Swansiont  contra. 

This  charitable  purpose  is  one  which  may 
be  carried  into  execution  out  of  England : 
indeed,  as  the  book  is  not  in  the  English 
language,  the  intention  seems  to  have  been 
to  establish  a  foreign  charity  ;  and  there  is 
no  authority  for  saying  that  a  gift  to  pro- 
mote the  Roman  Catholic  religion  in  a 
Roman  Catholic  country,  is  illegal. 

(1)  6  Ve«ey,W0. 
(«)  7  Id.  490. 

(3)  t  Veinoa,  266. 
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The  Moit&r  of  the  JHolU.^l  have  looked 
into  the  papers  in  tiiis  case^  a)nd  I  have 
also  looked  n  little  into  the  treatMe.  It  is 
mai  a  treatise  inculcating  the  general  doc- 
trines of  the  Roman  Catholic  church,  but 
the  object  of  it  is  to  shew,  that,  according 
to  die  admitted  ffrincipftes  of  that  church, 
the  Pope  has  a  supremacy  With  respect  to 
ecclesiastical  matters;  that  he  is  not  at 
liberty  to  alienate  it ;  and  that  he  did  in 
truth,  by  his  concordat  with  the  Emperor 
of  France,  alienate  it,  contrary  to  the  prin- 
ciples of  the  church  and  that  supremacy. 
Such  is  the  object  of  the,  work,  fiut,  as  it 
is  certainly  against  the  policy  of  this  eoiHk- 
try  to  encourage,  by  establishing  a  charity, 
the  publication  of  any  Work,  which  asserts 
an  absolute  supremacy  in  the  Pope  oyer 
the  sorereignty  of  the  country,  I  incline 
very  much  to  the  opinion,  that  it  would  be 
deemed,  as  against  Che  policy  of  the  country, 
a  superstitious  use.  Although  the  words 
are  so  large,  with  respect  to  the  tract  which 
was  to  be  published,  that  it  might  be  ar- 
gued that  it  could  be  fulfilled  without  in- 
fringing in  Uny  manner  on  the  policy  of 
this  country,  still  I  incline  strongly  to  think 
it  would  be  held  otherwise. 

But  there  is  another  difficulty,  and  a 
very  considerable  difficulty  indeed.  By 
the  laws  of  this  country,  money  given  for 
the  purpose  of  superstitious  uses  is  a  gift 
not  absolutely  void,  but  indicating  a  gene- 
ral disposition  of  the  property  to  charity  : 
and  it  will  be  for  the  King,  under  his  sign 
manual,  to  direct  the  application  of  that 
money  to  other  charities  not  superstitious. 
Now,  in  this  deed  of  trust,  there  is  an  at- 
tempt to  escape  out  of  that  rule  of  law, 
and  with  that  view  these  wdrds  are  intro- 
duced :  "  And  it  is  hereby  further  declared 
and  agreed  by  and  between  the  said  parties 
to  these  presents,  that,  if,  at  any  time  here- 
after, the  several  trusts  hereinbefore  men- 
tioned and  expressed,  or  any  of  them,  shall, 
by  any  court  of  law  or  equity,  be  declared 
or  adjudged  to  be  void  or  incapable  of 
beii^  performed  or  carried  into  effect,  then 
the  said  M.  de  Bonneval,  and  the  other 
trasteeS)  are  to  pay  or  transfer  the  trust 
funds  or  monies  to  the  executors  or  admi- 
niatrators  of  the  gk'antor."  ^  Now  the  ques- 
tion is,  whether  this  clause  is  valid.  Can 
I  here  make  a  provision  which  is  to  defeat 
the  settfed  principles  of  the  law  of  the 


country?  Now,  the  setded  principle  of 
the  law  of  the  country  beii^,  that  money 
given  to  superstitious  Uses  belongs  to  the 
King,  to  be  applied  under  his  sign  manual 
to  other  charitable  purposed  not  supersti* 
tious, — can  any  man  by  his  grant  make  a 
provision  which  shall  defeat  that  rule  of 
settled  law  ?  I  give  no  opinion  upon  that 
point,  but  it  is  a  point  upon  whoch,  at 
least,  I  mt^  hear  die  Attorney  Oene« 
ral ;  and  the  pleadings  must  thei-iefore  be 
amended  by  making  the  Attorney  General 
a  party. 

The  cause  stood  over,  with  leave  to 
amend,  by  adding  the  Attorney  General  as 
a  party. 

The  Attorney  General  being  brought  be- 
fore the  Court,  the  cause  came  on  again,->« 

Mr.  Tinney  and  Mr.  Russell  for  the 
plaintiff. 

It  is  evident,  from  the  ^inciples  on 
which  the  decisions  were  pronounced  in 
Gary  V.  Abbot  and  De  Costa  v.  DePax  (4), 
and  from  the  dicta  of  Lord  Eldon  in  Mog" 
gndge  V.  Thaeknell  (5),  that  the  rule  is, 
that,  where  there  is  a  general  purpose  to 
devote  to  charity,  that  general  purpose 
shall  not  fail,  because  the  grantor  or  de- 
visor happens  to  have  selected  a  particu- 
lilr  purpose  which  is  illegal.  The  Court 
proceeds  upon  the  presumption,  that  it  is 
giving  effect  to  the  general  intention,  where 
the  law  will  not  permit  the  particular  in- 
tention to  be  executed.  Here,  there  can 
be  no  such  presumption.  The  settlor  haa 
said,  *'  I  mean  to  promote  one  specific  cha- 
rity: if  that  specific  purpose  cannot  be 
effected,  I  mean  not  that  the  money  should 
go  to  any  other  charity,  but  that  it  should 
revert  to  myself."  There  is  nothing  illegal 
in  such  a  proviso.  There  is  no  attempt  to 
escape  from  any  rule  of  law :  for  the  dase 
was  never  brought  within  the  rule. 

Mr,  Swcniston^  for  the  trustees,  used 
similar  arguments :  he  contended  further, 
that,  even  if  a  general  intention  of  charity 
could  be  presumed  on  a  will,  no  such  pre* 
sumption  could  be  raised  on  a  deed. 

(4)  Ambler,  2^8  ;  7  Vea.  76. 

(5)  7  Vwey,  77. 
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Mr.  Wray^  for  the  crown. 

If  the  proviso  contemplating  the  event  of 
the  preceding  trusts  being  declared  void 
had  not  been  inserted,  the  case  would  un- 
questionably have  fallen  within  the  rule, 
which  says,  that  property  given  to  an  ille- 
gal charity  is  to  be  applied  to  a  lawful 
charity  according  to  the  direction  of  the 
sign  manual.  Now  here  there  is  an  at- 
tempt to  give  to  an  unlawful  charity  :  and 
if  that  attempt  fails,  then  there  is  an  endea- 
vour to  bring  back  the  money  into  the 
settlor's  own  hands.  In  other  words,  there 
is  a  clear  attempt  to  evade  a  settled  rule 
of  law. 

The  Master  of  the  Rolls.— The  policy 
of  the  Court  will  not  permit  the  execu- 
tion of  a  superstitious  use ;  but  the  Court 
avails  itself  of  the  general  intention  to  give 
the  property  to  charity,  although  the  parti- 
cular charity  chosen  by  the  founder  be  super- 
stitious ;  and  it  effectuates  that  general  in- 
tention by  giving  the  fund  to  some  other 
charitable  purpose.  Here  there  is  no  general 
intention  to  give  to  charity ;  and  the  Court, 
at  the  same  time  that  it  declares  that  the 
particular  purpose,  to  which  the  property  is 
devoted,  is  a  superstitious  use,  is  obliged  to 
state  that  the  gift  is  altogether  conditional. 
This  is  a  gift  to  a  particular  purpose,  pro- 
vided the  purpose  be  lawful ;  if  not,  the 
property  is  to  revert  to  the  donor. 

It  is  said  the  condition  is  unlawful :  I  do 
not  think  so.  Therefore  the  unlawful  gift 
.will  not  prevail :  the  condition  will  pre- 
vail ;  and  the  plaintiff  is  entitled  to  have 
the  stock  re-transferred  to  him. 

fiut  he  must  pay  the  costs  of  the  suit. 


July  1827.    ■> 
J8.  3 


VAWSSR  V.  JEFPERY. 


Dec.  5,  1828. 

A  man  devises  freehold  and  copyhold  lands, 
and  surrenders  the  copyholds  to  the  use  of  his 
rvill :  afterwards,  by  a  settlement  made  pre- 
vious to  his  marriage^  he  conveys  the  free' 
holds  to  trustees  and  their  heirs  to  the  use  of 
him,  the  husband,  for  life ;  and,  after  his 
death,  to  the  intent  that  his  wife  may  have  a 
yearly  rent-charge  during  her  life,  with  re- 
mainder  to  the  husband  and  his  heirs ;  and 
he  further  covenanted  to  surrender  the  copy- 
holds  to  the  uses  of  the  settlement : — Held, 


That  the  devise  of  the  freeholds  was  re- 
voked by  the  settlement : 

That  the  devise  of  the  copyholds  was  not 
revoked  by  the  covenant  to  surrender  them  to 
the  uses  of  the  settlement. 

Guylott  Cowherd,  by  his  will,  dated  in 
April  1794,  devised  various  freehold  and 
copyhold  lands  (which  were  afterwards  sur- 
rendered to  the  use  of  his  will,)  to  certain 
persons  for  life,  with  remainders  over. 

Afterwards,  prior  to,  and  in  contempla- 
<tion  of,  a  marriage  then  intended  to  be  so- 
lemnised between  him  and  Anna  Budd, 
Guylott  Cowherd  executed  indentures  of 
lease  and  release,  bearing  date  the  14th  and 
15th  of  February  1800  ;  the  release  being 
made  between  Guylott  Cowherd  of  the  first 
part,  Anna  Budd  of  the  second  part,  and 
Charles  Lea  Jeffery  and  Daniel  Barley  of 
the  third  part.  This  release  recited  the  in- 
tended marriage ;  that  it  had  been  proposed 
and  agreed,  that,  in  order  that  a  provision 
might  be  made  for  the  said  Anna,  in  case 
the  marriage  took  effect,  and  she  should 
happen  to  survive  Guylott  Cowherd,  he, 
Guylott  Cowherd,  should  charge  and  make 
liable  his  real  estates,  thereinafter  mentioned, 
with  the  payment  of  an  annual  sum  of  SCO/, 
by  way  of  jointure  during  her  life ;  and  in 
case  the  same  should  not  be  sufficient  for 
that  purpose,  that  his,  Cowherd's,  executors 
or  administrators  should,  within  six  months 
after  his  death,  invest  so  much  of  his  per- 
sonal estate  as,  with  the  interest  or  divi- 
dends, together  with  the  rents  and  profits 
of  the  premises  to  be  settled  as  aforesaid, 
should  be  sufficient  to  make  up  the  jointure 
of  SOD/,  a  year,  which  was  to  be  in  satis- 
faction of  all  dower  and  thirds,  at  common 
law.  It  then  witnessed,  that,  in  considera- 
tion of  the  said  intended  marriage,  and  in 
performance  of  the  said  agreement,  he,  Guy- 
lott Cowherd,  did  bargain,  sell,  alien,  re- 
lease and  confirm,  unto  Charles  Lea  Jefiery 
and  Daniel  Barley,  and  to  their  heirs,  various 
lands  therein  described,  and  in  which  were 
comprehended  some  of  the  devised  lands 
both  freehold  and  copyhold,  to  hold  the 
same  to  them,  their  heirs  and  assigns,  to 
the  use  of  Guylott  Cowherd  and  his  heirs 
until  tBe  solemnization  of  the  intended  mar- 
riage ;  and,  afler  the  solemnization  thereof, 
to  the  use  of  Guylott  Cowherd  and  his 
assigns  for  the  term  of  his  life^  without  im« 
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peachment  of  wa8t6|  and  with  power  of 
leaaing  for  twenty-one  years  :  remainder, 
after  his  decease,  to  the  intent  and  purpose 
that  Anna  Budd  and  her  assigns,  in  case  the 
intended  marriage  should  take  effect,  and 
she  happened  to  survive  her  husband,  should, 
from  and  immediately  after  his  decease, 
receive  during  her  life,  in  the  nature  of  a 
jointure,  and  in  bar  of  all  dower  and 
thirds,  a  yearly  rent-charge  of  800/.,  to  be 
issuing  and  growing  out  of  all  the  aforesaid 
several  messuages,  lands,  hereditaments  and 
premises,  with  powers  of  entry  and  distress 
in  case  of  non-payment  at  the  times  therein 
mentioned.  And,  as  to  the  said  messuages 
and  premises  so  charged  with  the  payment 
of  the  annuity  of  300/.,  and  the  powers  and 
remedies  for  recovery  thereof,  and  subject 
thereto,  to  the  use  of  the  said  Charles  Lea 
Jeflfery  and  Daniel  Barley,  their  executors, 
administrators  and  assigns,  for  the  term  of 
ninety-nine  years  from  the  death  of  Guy- 
lott  Cowherd,  without  impeachment  of 
waste,  upon  the  trusts  thereinafter  mention- 
ed ;  and  from  and  after  the  expiration  or 
other  sooner  determination  of  the  said  term, 
and  subject  thereto,  to  the  use  of  the  said 
Guylott  Cowherd,  his  heirs  and  assigns,  for 
ever. 

The  trusts  of  the  term  were  declared  to 
be  for  better  securing  the  annuity  of  300/. 

By  tlie  same  deed,  Guylott  Cowherd  cove- 
nanted that  the  said  premises  should  remain 
and  be  to  the  uses,  intents  and  purposes 
therein  declared,  and  be  peaceably  held  and 
enjoyed  accordingly,  without  any  interrup- 
tion or  eviction  by  him,  Guylott  Cowherd,  or 
any  persons  claiming  through  or  under  him, 
and  absolutely  exonerated  and  discharged 
from  all  former  and  other  gifts,  grants, 
barges,  sales,  leases,  mortgages  and  estates 
whatsoever.  He  also  entered  into  a  cove- 
nant with  the  trustees  for  the  surrendering 
and  assuring  such  parts  of  the  said  heredi- 
taments and  premises  as  were  copyhold,  to 
the  uses,  upon  the  trusts,  and  for  the  intents 
and  purposes,  and  under  and  subject  to  the 
several  powers,  provisos,  declarations  and 
agreements  thereinbefore  declared. 

No  surrender  was  made  pursuant  to  this 
covenant,  and,  in  1801,  Guylott  Cowherd 
died,  leaving  his  widow  him  surviving. 

The  bill  was  filed  by  his  heirs,  praying  that 
the  marriage  settlementy  and  the  covenant 


therein  contained,  as  to  the  copyhold  estates, 
might  be  declared  to  have  revoked  the  will ; 
and  that  the  trusts  of  the  marriage  settle- 
ment under  the  term  of  ninety-nine  years 
might  be  performed  and  carried  into  exe- 
cution. 

The  defendants,  the  devisees,  insisted 
that  the  will  was  not  revoked  by  the  subse-. 
quent  settlement  and  covenant,  except  only 
pro  tanto,  namely,  so  far  as  might  be  neces- 
sary to  answer  the  particular  purposes  of 
the  settlement. 

The  cause  was  heard  before  Sir  Wm. 
Grant  (1),  who,  by  a  decree  made  on  the 
8th  of  February  1810,  declared  that  the 
will  of  the  said  testator,  Guylott  Cowherd, 
was  revoked  as  to  the  freehold  estate  by 
the  settlement,  bearing  date  the  15th  of 
February  1800,  and  that  the  said  will,  as  to 
the  copyholds,  was  revoked  in  equity  by  the 
covenant  in  the  said  settlement  to  surrender 
the  said  copyholds  to  the  uses  of  such  set- 
tlement. 

From  this  decree  the  devisees  appealed. 

On  the  argument  of  the  appeal.  Lord 
Eldon  held,  that  the  decree  was  right  in  so 
far  as  it  declared  the  will  to  be  revoked  as 
to  the  freeholds,  by  the  subsequent  con- 
veyance. As  to  the  other  question,  he  di- 
rected a  case  to  the  Court  of  King's  Bench. 
The  case  stated  that  Guylott  Cowherd  had 
made  a  surrender  to  the  uses  of  the  settle- 
ment ;  and  the  question  was,  whether  the 
devise  of  the  copyhold  estates  in  the  will  of 
Guylott  Cowherd  was  revoked  by  the  sur- 
render of  them  to  the  uses  of  the  settlement 
pursuant  to  the  covenant  therein  contained. 

The  Court  of  King's  Bench  (2)  certified, 
that  the  devise  of  the  copyholds  was  not  re- 
voked by  the  surrender. 

The  case  was  again  argued,  first  before 
Lord  Eldon,  and  afterwards  before  Lord 
Lyndhurst,  on  the  equity  reserved. 

Ltkdhurst,  Lord  Chancellor, — This  case 
of  Vawser  v.  Jeffrey  came  before  the  Master  of 
the  Rolls  in  the  year  1810,  and  he  pronounced 
a  decree  in  it.  It  afterwards  came  by  ap- 
peal, before  the  Lord  Chancellor,  and  in  the 

(1)  Sir  W.  Gnnt'i  judgment  is  rtported  is  16 
Vetey,  517. 

(2)  3  Bam.  &  Aid.  46t. 
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year  I818|'Lord  ESldon«  upon  consideriog 
the  subject,  thought,  that,  with  respe^  to 
one  point,  it  was  mi^t^rial  to  take  the  opi- 
nion of  a  court  of  comipon  law.  A  case  was 
accordingly  stated  for  the  opinion  of  tl)^ 
Court  of  King's  Bench. 

The  case  was  argued  in  the  Court  of 
King's  Bench,  and  the  Judges  of  tbs^t  court 
afterwards  certified  their  opinion  to  the 
Lord  Chancellor,  It  came  again  und?r  con- 
sideration upon  that  certificate,  in  18S5, 
but  no  judgment  was  pronounced  upon  it* 
It  was  afterwards  argued  before  me,  and  it 
now  stands  for  judgment. 

The  facts  of  the  case  are  these. — A  person 
of  the  name  of  Guylott  Cowherd  w|is  seised 
of  certain  freehold  and  copyhold  estates.  In 
1794  he  surrendered  the  copyhold  estates 
to  the  uses  of  his  will,  and  made  his  will,  dis- 
posing of  the  freehold  and  copyhold  estates 
in  different  portions  to  different  individuals. 
Afterwards,  in  the  year  1800,  he  executed 
a  settlement  in  contemplation  of  a  mar- 
riage, and  the  marriage  afterwards  took  ef- 
fect; that  settlement  contained  a  covenant 
to  surrender  the  copyhold  estates  to  the 
use  of  the  settlement. 

When  the  case  came  on  before  the  Mas- 
ter of  the  Rolls,  he  was  of  opinion,  and  that 
point  has  not  been  questioned — at  least,  it  is 
not  now  questioned — that  the  settlement 
was  a  revocation  of  the  will  as  far  as  related 
to  the  freehold  property.  He  considered 
that  the  question,  as  to  the  copyhold  estate* 
came  under,  and  was  subject  to,  a  different 
-consideration.  He  said,  upon  the  authqrity 
of  several  cases  to  which  he  r^ ferr^d,  Ryder 
y.  WageVi  &c.,  that  an  agreement  to  convey, 
would  constitute,  in  a  court  of  equity,  a  re- 
vocation ;  that  here  was  a  covenant  to  sur- 
render ;  that,  in  his  judgment,  if  a  surrender 
had  actually  been  made  to  the  uses  of 
the  settlement,  the  surrender  would  have 
amounted  to  a  revocation  of  the  will ;  and 
that,  as  the  covenant  to  surrender  was  equi- 
valent to  the  surrender  itself,  he  was  of 
opinion  the  will  was  revoked  as  far  as  re- 
lated to  the  copyhold  property. 

When  the  case  came  before  Lord  Eldon, 
he  entertained  doubts  whether  the  surren- 
der, if  made,  would  have  amounted  to  a  re- 
vocation of  the  will  as  far  as  related  to  the 
copyhold  property ;  and  he  accordingly 
directed  a  case  for  the  opinion  of  the 
Court  of  King's  Bench.     He  said,  **  The 


effect  of  a  surrender  is  a  pure  legal  ques- 
tion I  if  it  can  be  distinguished  from 
Qtufe  v.  Holfordt  it  is  material  that  it 
sliQuld  be  so  distinguished  by  a  court  of 
law,  fuid  to  them  the  question  must  be  ad- 
dressed (quite  clear  of  all  oonsiderations 
of  equitable  revocation),  on  the  statement 
of  the  surrender  being  made." 

In  consequence  of  this  opinion  of  Lord 
Eldon,  it  was  referred  to  the  Master  to  pre- 
pare a  surrender  conformable  to  the  settle^ 
ment.  That  surrender  was  prepared ;  was 
not  questioned ;  and,  as  it  appears  to  me, 
from  the  best  consideration  I  can  give  to  the 
instrument,  it  conforms  substantially  to  the 
covenant,  for  the  purpose  of  the  present 
question. 

The  case  was  argued,  and  the  Court  of 
King's  Bench  came  to  a  decision  upon  it, 
and  upon  the  effect  of  the  surrender, — that, 
in  their  judgment,  the  surrender  of  the 
copyhold  property  to  the  uses  of  the  settle- 
ment, did  not  amount  to  a  revocation  of  the 
will  as  far  as  related  to  the  copyholds.  That 
opinion  of  the  Court  of  King's  Bench  seema 
to  have  been  contested  in  argument  here ; 
but,  it  does  not  appear  to  me  that  it  is  con- 
tested upon  any  solid  grounds.  It  seems 
to  me  impossible  to  impeach  the  grounds 
on  which  the  decision  of  the  Court  of  King's 
B^ch  YfM  founded. 

Whsfe  a  copyholder  surrenders  to  certain 
uws,  all  the  estates  that  are  created  are  not 
new  estates :  they  are  new  estates,  only  so 
far  as  the  uses,  to  which  the  surrender  is 
made,  differ  from  the  estates  which  existed 
in  the  surrenderor  at  the  time  of  the  sarren- 
der.  That  is  the  doctrine  to  be  collected 
from  Roe  v.  Griffiih9{p\  and  Tknutoul  v. 
CHnntng^m  (4),  but  more  fully  and  dif- 
fusely laid  down  in  Mr.  Fearne's  ^ook. 
Such  is  the  doctrine  to  be  collected  from 
those  cases ;  and  it  was  upon  the  principles 
of  those  cases  that  the  Court  of  King's 
Pencfa  founded  their  judgment. 

On  looking  at  the  surrender,  its  purpose 
appears  to  be  merely  to  create  a  rent-charga ; 
and,  in  order  to  give  effect  to  that  rent«charge 
and  to  secure  the  payment  of  it,  new  uses 
are  created  by  the  surrender:  therefore, 
nothing  more  passed  out  of  the  surrenderor, 
than  was  necessary  for  that  purpose.  Where 
a  surrenderor  surrenders  what  in  terms  re- 
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3)  4  Barr.  1954. 

4)  2  BlRck.  1046. 
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mains  to  liimself,  he  takes,  not  as  under  the 
surrender,  but  as  part  of  his  o]d  estate ;  he 
b  in  his  old  estate.  In  this  case,  therefose, 
all  the  estate  which  was  not  conveyed  by 
the  surrender,  for  the  purpose  of  secur* 
ing  the  rent-chai^e  of  2500/.  a  year,  re* 
mained  in  the  surrenderor,  not  as  under  the 
surrender,  but  in  respect  of  his  old  estate. 
The  estate  did  not  undergo  any  change; 
if  it  did  undergo  any  change,  (and  that,  is 
clearly  the  doctrine  of  the  cases  which  I 
have  stated,)  then  it  follows,  that  the  sur- 
^nder  to  the  uses  of  the  settlement  is  a  re* 
vocation  with  respect  to  the  copyhold  pro* 
perty ;  that  is,  it  is  not  an  entire  revocation, 
but  is  a  revocation  only  as  to  the  partial  in* 
terestt  the  new  estate  that  waa  created. 

It  was  supposed,  when  the  case  came 
here,  that  the  observation  of  the  Master  of 
the  Rolls  upon  the  case  of  Thrustoui  v. 
Cfiiifitii^Aani  was  not  sufficiently  attended 
to  by  the  Court  of  King's  Bench ;  but  on 
referring  to  the  manuscript  report  of  what 
passed  in  the  Court  of  King's  Bench,  I  find 
it  was  fully  considered,  and  that  the  very 
observation*  which  the  Master  of  the  Rolls 
made,  was  pressed  upon  the  Court  by  the 
Solicitor  General,  who  argued  in  support  of 
the  revocation.  But  the  case  of  Thrusioui  v. 
Cummgham  is  not  a  case  of  revocation  ;  it 
i$  a  case  establishing  the  principle  to  which 
I  have  adverted — the  legal  effect  pf  a  sur* 
render  upon  the  estate  of  the  surrenderor 
with  reference  to  the  estates  that  exist  un* 
der  the  surrender. 

Again,  it  was  supposed,  when  the  case 
came  here  (adverting  to  the  short  printed 
report  of  \i)t  that  the  question  did  not  un- 
dergo much  consideration  in  the  Court  of 
King's  Bench  :  but,  on  looking  at  the  manu* 
script  report,  I  find  it  underwent  much  con* 
nderatioQ,  and  that  the  Court  itself  took  a 
great  part  in  the  discussion ;  that,  from  the 
beginning  to  the  end,  the  Court  were  actors 
in  the  argument ;  and  it  is  impossible  that  a 
point  like  this,  not  being  in  its  nature  very 
extensive,  could  have  undergone  greater 
consideration. 

If,  then,  this  is  a  pure  question  of  law ;  if 
it  has  been  decided  by  a  court  of  law;  if,  in 
my  jqdgment,  there  is  no  ground  for  im* 
peaching  that  decision ;  if  the  principles  on 
which  that  decision  rests  are  solid  principles : 
— what  is  the  consequence  which  follows  t 
Vol.  YII.  Chamc. 


The  judgment  of  the  Court  below^  was 
founded  upon  an  assumption,  that,  if  there 
had  been  a  surrender,  there  would  have  been 
a  revocation ;  that,  there  being  a  covenant 
to  surrender,  that  was  tantamount  to  a  sur* 
render,  and  therefore  there  had  been  a  re* 
vocation.  But  the  foundation  fails,  and  the 
whole  of  that  which  is  built  upon  it  must 
iail  also.  Therefore  I  am  of  opinion,  that 
the  decree  cannot  be  sustained,  in  as  far  as 
it  declares  that  the  will,  with  reference  to 
the  copyhold  property,  has  been  revoked  by 
the  covenant  to  surrender. 

There  was  another  point  which  was  sup* 

SQsed  not  to  have  been  sufficiently  consi* 
ered  by  the  Court  of  King's  Bench,  namely, 
whether  there  was  not  in  this  case  an  in* 
tention  to  revoke.  But,  in  fact,  that  ques* 
tion  waa  fully  considered  in  the  Court  of 
King's  Bench.  The  greater  part  (adverting 
always  to  the  manuscript  report  of  what 
passed  there,)  of  the  Solicitor  General's  ar* 
guipent  turned  on  that  view  of  the  case.  It 
was  contended  that  it  was  the  intention  of 
the  testator,  that  the  freehold  and  copyhold 
estates  should  go  together;  and  that, as  there 
waa  a  revocation,  with  respect  to  the  free* 
hold,  he  must  have  intended  to  revoke  the 
devise  aa  to  the  copyhold  also.  But  the 
answer,  which  the  Court  of  King's  Bench 
gave  to  that,  was,  that  the  will  was  revoked^ 
not  by  any  manifestation  of  intention  of 
the  testator,  but  by  the  change  of  the  estate, 
which  had  taken  place.  Therefore,  you  can* 
not  infer,  from  the  revocation  of  the  devise 
of  the  freeholds,  that  there  was  any  intea* 
tion  to  alter  the  will,  as  far  as  related  to  the 
copyhold  property. 

Upon  the  whole,  this  question  was  much 
considered  by  the  Court  of  King's  Bench;  it 
does  not  seem  to  have  been  passed  over 
hastily.  I  concur  in  the  decision,  and  am  of 
opinion,  upon  these  grounds,  that  the  decree 
of  the  Court  below  as  to  this  point  must  be 
reversed. 


1828.        7 
il — June  1*3 
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Held,  that  ilue  gift  to  the  children  is  too  re- 
-mote. 

The  daughter  taking  the  corpus  of  the 
fund  as  the  sole  next  of  kin  of  the  testator^ 
^-Held,  that  she  could  not,  during  coverture^ 
part  with  her  interest  in  the  corpus* 

Thomas  Evans  devised  his  freehold  es- 
tates to  trustees  and  their  heirs,  upon  trust 
to  pay  the  rents  to  his  daughter,  Mary 
Bull,  during  her  life,  to  her  separate  use ; 
and,  from  and  after  her  decease,  upon  trust 
to  convey  his  said  freehold  estates  tmto 
and  equally  between  and  among  all  and 
every  the  child  and  children  of  his  said 
daughter,  Mary  Bull,  who  should  live  to 
attain  the  age  of  twenty-three  years,  and  to 
his,  her,  and  their  heirs  and  assigns,  for 
ever,  as  tenants  in  common,  and  not  as 
joint*tenant8 ;  and,  if  thereshould  be  but  one 
such  child,  then  to  such  only  child,  his  or 
her  heirs  or  assigns  for  ever ;  but,  in  case 
there  should  be  no  such  child  or  children,  or, 
being  such,  all  of  them  should  die  under  the 
said  age  of  twenty-three  years,  without 
lawful  issue,  then  upon  trust  for  certain 
persons  therein  named.  He  afterwards 
gave  the  residue  of  his  estate  and  efiects  to 
hfs  executors,  upon  trust  for  Mary  Bull, 
during  her  life,  to  her  separate  use ;  and, 
after  her  death,  upon  trust  to  pay,  assign, 
or  transfer  all  and  -singular  the  said  rest, 
residue,  and  remainder  of  the  stocks  or 
funds  in  which  the  same  should  have 
been  laid  out,  unto  and  equally  between 
and  among  all  and  every  the  child  and 
children  of  his  said  daughter,  lawfully  be- 
gotten, or  to  be  begotten,  who  should  live  to 
attain  the  age  of  twenty- three  years,  share 
and  share  alike,  with  benefit  of  survivorship, 
in  case  of  the  death  of  any  or  either  of 
them  under  the  said  age  of  twenty- three 
years,  as  tenants  in  common,  and  not  as 
joint- tenants ;  and,  in  case  there  should  be 
but  one  child,  then  upon  trust  to  .pay,  as- 
sign, or  transfer  the  same  unto  such  only 
child,  his  or  her  executors  or  administra- 
tors ;  and,  in  case  there  should  be  no  suoh 
child  or  children,  or,  being  such,  all  of  them 
should  die  under  the  said  age  of  twenty-three 
years,  without  lawful  issue,  then  upon  trust 
for  certain  persons  named. 

Mary  Bull  was  the  sole  next  of  kin  of 
the  testator. 


At  the  hearing,  Lord  Gifford  held,  that, 
as  the  gifls  to  the  children  were  to  them  as  a 
class,  and  were  not  to  vest  till  they  respec- 
tively attained  twenty-three,  the  conse- 
quence was,  that,  subject  to  the  life-estate 
given  to  Mary  Bull  for  her  separate  use, 
the  residue  of  the  personalty  devolved  to 
her  as  the  sole  next  of  kin  of  her  father. 


The  decree  made  at  the  hearing  declared, 
that  the  limitations,  contained  in  the  will  of 
Thomas  Evans,  of  the  leasehold  estates  and 
residuary  personal  estate  therein  mentioned, 
after  the  death  of  Mary  Bull,  were  void,  atf 
being  too  remote ;  and  that  James  Bull,  and 
his  wife  Mary  Bull,  in  her  right,  were  entitled 
to  the  said  leasehold  estates  and  residuary 
personal  estate,  subject  to  certain  directions 
of  the  will  and  codicil. 

Part  of  the  residue  consisted  of  stock. 
Her  husband  and  she  petitioned  to  have  it 
transferred  to  him,  and  she  appeared  to 
consent  in  court. 

The  trustees  objected,  that  her  interest 
in  the  corpus  of  the  fund  was  a  reversion  ex- 
pectant on  her  own  life-estate,  and  that  she 
could  not  part  with  that  interest  during 
coverture. 

On  the  other  hand,  it  was  contended, 
that  her  dominion  over  the  fund  was  in 
the  nature  of  a  present  interest,  since  no 
person  but  she,  or  those  claiming  through 
her,  could  ever  have  a  right  to  a  single 
shilling  of  the  fund. 

The  Master  of  the  Rolls  was  of  opinion, 
that  she  could  not  part  with  such  an  inte- 
rest, and  refused  to  order  the  fund  to  be 
transferred  to  the  husband. 


Part  of  the  personal  estate  consisted  of 
leaseholds,  of  which  the  husband  had  been 
receiving  the  rents. 

The  trustees  now  presented  a  petition« 
praying,  that  the  leaseholds  might  be  soldg 
and  the  proceeds  invested  in  three  per  cent* 
stock ;  and  that  he  might  account  for  the 
amount  of  the  rents  received  by  him  beyond 
the  sum  which  would  have  been  coming  to 
his  wife  if  the  leaseholds  had  been  con- 
verted. 

They  submitted,  that,  as  there  was  here 
a  life-estate,  with  an  interest  expectant  npon 
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the  determination  of  that  life-estate,  it  was 
necessary  that  the  property  should  be  con- 
verted. 

On  the  contrary,  the  husband  and  wife 
insisted,  that  the  case  differed  totally  from 
the  common  case  of  a  tenant  for  life  and  a 
remainder-man  ;  that  they  represented  the 
whole  of  the  interest  in  the  leaseholds,  and 
that  there  waS|  thereforci  no  reason  for  con* 
Tersion. 

The  Master  of  the  RolU  was  of  opinioni 
that  the  tenant  for  life  was  not  entitled  to 
the  rents  of  the  leaseholds,  but  only  to  the 
interest  of  the  money  they  would  sell  for, 
and  ordered  them  to  be  converted. 


1828.     7 

Nov    S      ^  LEWIS  AND  ANOTHER  0.OENTZ.E. 

Demurrer  for  want  of  parties. 

A  suit  cannot  be  mstituiedfor  an  account 
of  assets  of  a  testator ^  possessed  by  an  exe- 
euior  m  Honduras^  unless  the  wiU  is  proved 
Aere,  or  a  sufficient  reason  assigned  why  it 
is  not  proved  here* 

The  plaintiffi  were  creditors  of  their-bro- 
tber  William  Lewis,  and  also  entitled  to 
certain  benefits  under  his  will.  The  bill 
stated,  that  William  Lewis  had  been  in  part- 
nenhip  with  the  defendant  Gentle,  as  mer- 
chants in  Honduras ;  that  he  made  his  will 
and  certain  codicils,  whereby  he  appointed 
his  brother,  John  Lewis,  Mary  Hawkins, 
and  Patrick  Waldron,  his  executors  and  exe- 
cutrix ;  that  the  testator  shortly  afterwards 
died;  that  Mary  Hawkins  and  Patrick 
Waldron  both  died  shortly  after  the  death 
€i  the  testator,  without  having  proved  the 
will  or  acted  in  execution  of  the  trusts 
thereof;  that  the  testator  at  the  time  of  his 
death  was  possessed  of  slaves,  cattle,  estate, 
and  other  effects,  in  Honduras,  which  were 
Us  own  individual  property ;  that  he  and 
Gentle,  as  partners,  were  also  jointly  inte- 
rested in  partnership  property  of  great 
▼aloe ;  that  the  testator  died  in  England, 
and  that,  at  the  time  of  his  death.  Gentle 
was  residing  at  Honduras,  and,  as  the  agent 
of  the  testator,  had  at  that  time  the  posses- 


sion of  all  the  private  property  of  the  tes- 
tator at  Honduras,  and,  as  the  partner  of 
the  testator,  he  had  possession  of  all  the 
said  partnership  stock  and  effects ;  that,  in 
November  1815,  Gentle  was  made  ac- 
quainted with  the  death  of  the  testator,  and 
had  possession  of  the  will  and  codicils,  and, 
in  February  1816,  he  sold  some  part  of  the 
testator's  personal  estate  and  effects,  which 
were  sold  for  the  sum  of  971 W.  lis.  2d.  \ 
that  he  had  settled  accounts  with,  and  re* 
ceived  monies  from,  the  London  correspon- 
dents and  agents  of  the  testator's  house ; 
that  he  had  charged  the  estate  of  the  testa* 
tor  with  large  sums  for  his  own  commissioUi 
on  effecting  sales  of  the  testator's  private 
property,  and  for  paying,  remitting,  and  re- 
ceiving monies  in  respect  thereof,  as  exe* 
cutor. 

The  bill  prayed  (amongst  other-things) 
that  Gentle  might  either  admit  assets  suf- 
ficient to  satisfy  the  claims  of  the  plaintiffs, 
and  might  pay  what  was  due  to  them,  or 
that  an  account  might  be  taken  of  the  estate 
and  effects  of  the  testator,  come  to  the 
hands  of  Gentle,  or  of  any  other  person  or 
persons,  by  his  order  or  for  his  use. 

The  defendant,  Gentle,  demurred  to  the 
bill :  assigning  as  cause  of  demurrer,  that 
it  appears  by  the  said  complainants'  own 
shewing,  in  their  said  bill,  that  a  legal  per- 
sonal representative  of  William  Lewis,  the 
testator  in  the  said  bill  named,  under  pro- 
bate or  letters  o(  administration,  with  the 
will  of  the  said  testator  annexed,  granted 
by  the  proper  Ecclesiastical  Court  in  this 
country,  is  a  necessary  party  to  the  said  bill, 
and  yet  there  is  no  such  legal  personal  re« 
presentative  of  the  said  testator  a  party  to 
the  said  bill. 

Mr,  Home  and  Mr.  Richards  appeared 
in  support  of  the  demurrer. 

There  is  no  allegation  in  the  bill  that 
Gende  has  proved  the  will  in  England  ;  and 
the  suit  cannot  proceed  here,  till  there  is  a 
personal  representative,  invested  with  that 
diaracter  by  the  Prerogative  Court.  Tlie 
allegations,  which  seem  to  point  at  Gentle 
as  executor,  refer  all  to  what  was  done  in 
Honduras.  It  may  perhaps  be  assumed,  on 
the  fair  construction  of  the  bill,  that  Gentle 
was  executor  in  Honduras :  but  that  will 
not  make  him  executor  in  England^ 
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Mr,  Treslove  and  Mr.  Slinton  were  in 
support  of  the  bill. 

We  allege  that  he  was  appointed  exe- 
cutor ;  and  that  he  has  charged  conomis- 
sion  for  what  he  has  done  as  executor.  It 
must  therefore  be  assumed,  that  he  is  le- 
gally clothed  with  the  character  which  the 
bill  ascribes  to  him* 

The  Vic6  CkaneeHor.—On  this  bill  It 
cannot  be  assumed  that  Gentle  is  executor 
anywhere  except  in  Honduras.  There 
has  been  no  probate  of  the  will  here :  and 
it  is  contrary  to  the  practice  of  the  Court  to 
liUow  such  a  6uit  to  proceed,  when  there  is 
ao  reason  assigned  why  the  wiU  is  not 
proved  here*  If  the  will  and  codicils  have 
been  proved  at  Honduras,  probate  will  be 
granted  here  upon  a  transcript  of  them 
sent  from  Honduras. 

Demurrer  allowed^ 


18«8.     > 
Nov.  19.  3 


THE   CORPORATIOX   OF  TEIKITT 
HOtJSB,    STROUD,    V,  BUROE. 


To  part  ef  the  discovery  sought  by  a  hill, 
m  defendant  pleaded  clauses  of  an  act  of  par* 
Hament  inflicting  certain  penalties  for  doing 
the  acts  to  which  the  discovery  related :  but, 
in  the  interval  between  the  fling  and  the 
arguing  of  the  plea,  the  period  elapsed 
within  which  the  penalties  could  be  sued  for: 
^^Tlie  plea  was  overruled. 

The  bill  stated,  that  the  plaintiffs,  the  said 
corporation,  are  and  for  a  great  number  of 
years  last  past  have  been  seised  in  fee,  to 
them  and  their  successors,  of  and  in  the 
lastage  and  ballastage,  and  office  of  lastage 
and  ballastage,  of  all  ships  and  vessels  which 
sail,  pass,  and  repass  in  the  river  Thames  or 
elsewhere  between  London  Bridge  and  the 
main  sea  eastward,  or  any  wharf,  bank, 
creek,  coast,  shore,  or  any  part  of  the  samef, 
or  near  or  adjoining  thereto,  and  the  exclusive 
right  of  supplying  ballast  to  all  such  ships 
and  vessels  as  aforesaid,  subject  at  this  pre- 
sent time  to  the  provisions  of  a  certain  act  of 
parliament  made  and  passed  in  the  45  G.S  ; 
that  such  sole  and  exclusive  rights  were 
granted  to  the  plaintiffs  and  their  successors 
to  enable  them  the  better  to  exercise  and 


fulfil  the  purposes  expressed  in  certain^acts 
of  parliament  in  supporting,  maintaining, 
and  relieving  of  poor  decayed  seamen,  their 
wives,  widows  and  orphans,  and  also  to 
enable  them  to  cleanse  and  deepen  the 
bed  and  channel  and  to  preserve  the  naviga- 
tion of  the  Thames ;  and  that  the  defendant 
had  taken  upon  himself  to  supply,  and  had, 
particularly  since  the  11th  of  February  last, 
supplied  great  numbers  of  ships  or  vessels, 
sailing,  passing,  and  repassing  in  the  said 
river  Thames,  between  London  Bridge  and 
the  main  sea  eastward,  with  large  quantities 
of  ballast. 

It  charged,  that  the  defendant  ought  to 
set  forth  a  full  and  particular  account  of 
the  quantity  and  number  of  tons  in  weight  of 
such  gravel,  earth,  and  rubbish,  which  had 
been  sold  or  supplied  by  him  to  any  ships 
or  vessels  since  the  22d  of  September 
1826. 

The  prayer  was,  that  an  account  might 
be  taken  of  all  gravel,  earth,  rubbish,  or 
other  ballast,  sold  or  supplied  by  the  de- 
fendant, or  by  his  order,  since  the  ft2d 
of  September  1826,  to  any  ship  or  vessel, 
sailing,  passing,  or  repassing  on  the  river 
Thames,  between  London  Bridge  and  the 
main  sea  eastward,  and  of  thendonies  aristng 
from  such  sales  or  supplies  ;  and  that  the 
defendant  night  be  decreed  to  pay  to  the 
plaintiffs  what  shall  be  found  due  from  him, 
upon  taking  such  accounts;  and  that  he 
might  be  restrained  from  supplying  any 
ships  or  vessels  whatsoever,  sailing,  passing, 
or  repassing  in  the  river  Thames,  between 
London  Bridge  and  the  main  sea  eastward, 
with  any  gravel,  earth,  rubbish,  or  other 
ballast. 

'  The  bill  was  filed  on  Ute  Ud  of  April 
1827,  and,  in  the  month  of  July  following^ 
the  defendant  put  in  a  plea  and  answer.  The 
plea  was  to  nearly  the  whole  of  the  bill : 
but  the  answer  only  admitted  that  the 
plaintifli  were  a  corporation,  and  were,  or 
claimed  to  be,  seised  of  the  right  menticmd 
in  the  bill,  for  the  purposes  therein  men- 
tioned. The  matter  pleaded  was  as  fol- 
lowv — 

That,  by  a  certain  act  of  parliament,  made 
and  passed  in  the  45th  year  of  the  reign  of 
his  late  Majesty,  King  George  the  Thinl, 
intituled,  *'  An  act  to  repeal  two  actspan** 
ed  in  the  sixth  and  thirty-second  years  of 
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his  tkte  Maj€8tyy  for  the  regulation  of  Iwt*- 
age  and  balkwtagt  in   the  river  Thaoieai 
and  to  make  more  effectual  regulations  re* 
laiing  thereto,"  it  is,  amongst  other  things, 
enacted,  that  the  sole  right  of  supplying  all 
ships  and  vesftefe  with  ballast,  that  shall  pass 
and  repass  in  the  river  Thames  between 
London  Bridge  and  the  main  sea,  ait  the 
rates  and  prices  accustomed,  and  of  diggingi 
nisiBg«and  tidcing  up  gravel,  sand,  and  soil 
of  the  sliid  river  Thameai  and  every  part 
and  parcel  thereof  between  London  Bridge 
and  the  main  sea,  for  the  ballasting  of  such 
ships  and  vessels  as  aforesaid,  shall  belong 
to  the  said  master,  wardens,  and  assistants 
of  the  Trinity-house^  for  the  uses  and  par- 
poses  therein  mentioned,  and  for  the  bal* 
lasting  of  ships  and  vessels  in  the  said 
river ;  and  every  person,  not  duly  autho- 
rized by  the  said  master,  wardens,  and 
assistants,  who   shall  raise  or   take  any 
gravel,   sand,    or   soil,   from  the  bed   or 
dmonel  of  the  said  river,  for  the  ballasting 
o^  a^  iship  or  vessel  being,  remaining,  or 
lyii^  in  or  going  out  of  the  said  river  or 
dsewhere,  between  London  Bridge  and  the 
main  sea,  or  any  dock,  wharf,  bank,  creek, 
shore,  coast,  or  any  part  of  the  same,  or 
near  adjoining  thereto,  or  who  shall  supply 
any  other  ballast  to  any  such  ship  or  vessel, 
contrary  to  the  provisions  of  this  act,  shall, 
for  every  ton  of  ballast  so  raised  or  sup- 
plied, forfeit  and  pay  the  sum  of  10/.: 
Wherefore,  and  as  Uie  discovery  sought  by 
the  said  bill  of  the  said  several  matters,  if 
made  by  the  defendant,  would  or  might  ex- 
pose him  to  the  said  penalties,  the  defendant 
did  plead  the  said  act  of  parliament,  and  the 
said  matter  in  bar,  to  so  much  of  the  said 
bill  as  seeks  a  discovery  from  the  defen- 
dant of  such  matters  as  are  hereinbefore 
pleaded  to. 

On  referring  to  the  acts  of  parliament,  it 
appeared  that  it  was  necessary  to  sue  for 
the  penalties  within  either  six  or  twelve 
months  (according  to  the  amount  of  the 
penalties)  from  the  time  when  they  were 
incurred. 

Mr.  RoupeU  appeared  to  support  the 
plea. 

The  defendant  relies  upon  die  common 
ftinciple,  that  the  pktintifF  is  not  entitled 
to  call  £n  an  answer  to  those  parts  of  the 


bill  which  charge  the  defendant  with  doing 
acts  which  will  expose  him  to  penalties. 

Mr,  Wigranit  contr^. 

The  penalties  must  be  sued  for  within 
twelve  months  at  the  latest :  that  appears  on 
the  acts  of  parliament.  It  is  clear,  there- 
fore, that  the  defendant  cannot  now  expose 
himself  to  penalties  by  answering ;  for  it 
is  more  than  a  year  since  the  bill  was  ^ 
filed. 

Mr.  RoupeU^  in  reply. 

The  argument  for  the  plaintiff  is,  that 
the  1^^,  though  good  when  it  was  filed,  ia 
now  by  the  lapse  of  time  become  bad.  The 
validity  of  the  plea  must  be  determined  by 
looking  at  the  case  as  it  stood  when  the  plea 
was  filed.  The  plea  cannot  be  affected  by 
the  time  which  has  since  elapsed.  That  is 
a  mere  accident  depending  on  the  state  of 
business  in  the  Court. 

The  Vice  Chancellor  was  of  opinion, 
that,  as  the  time  had  gone  by  within  whidi 
the  penalties  could  have  been  recovered, 
the  defendant  ought  to  answer. 

The  plea  was  overruled ;  but  the  costs 
of  it  were  to  be  costs  in  the  cause. 


1828.      7 
November,  j  *"»o^^»  ^'  Johkwok. 

A  vendor  setts  certain  ptoperty,  and  af» 
ierwardSf  in  order  to  perfect  his  title,  enters 
into  an  agreement  with  B.  for  the  release  of 
certain  rights  which  B,  has  over  the  property : 
afterwards  he  files  a  bUl  against  the  purchaser^ 
stating  also  the  agreement  with  B.,  and 
praying  that  B.  may  he  decreed  to  execute 
the  release : — Held, 

That  such  a  hUl  was  fimUifarioms. 

The  case  statetl  by  the  bill  was  as  fol- 
lows:— 

Charles  Hedge,«  builder,  being  possessed 
of  a  house,  yard,  and  premises,  behind 
Crown^street,  Soho,  and  also  of  three  houses 
in  Crown-street,  made  his  will,  whereby, 
after  giving  a  rent-charge  of  1 20f.  a  year, 
to  be  issuing  out  of  the  whole  of  the  above 
prop^ty,  to  Dorothy  Hedge,  his  widow. 


40 


CASES  IN  CHANCERY : 


he  devised  the  whole  of  the  property  to  the 
defendants,  Samuel  Simon  Saxon  and  Jo- 
seph Reeve,  upon  certain  trusts,  hy  which 
the  equitable  fee  in  the  house,  yard,  and 
premises  behind  Crown-street  became  vest- 
ed in  the  plaintiffs,  and  the  equitable  fee  of 
the  three  houses  in  Crown-street  became 
vested  in  the  defendant  George  Hedge. 

On  the  21  St  of  April  1825,  the  plaintiffii 
caused  the  house,  yard,  and  premises  situ* 
ate  behind  Crown-street,  to  be  put  up  to 
auction,  and  the  defendant,  Robert  John- 
ston (through  his  agent)  became  the  pur- 
chaser. The  property  sold  was  stated,  in 
the  conditions  of  sale,  to  be  subject  to  an 
annuity  of  60/.  to  Dorothy  Hedge,  whereas 
it  was  subject,  in  common  with  the  throe 
houses  in  Crown-street,  to  the  whole  an- 
nuity of  120/.  per  annum.  The  plaintifli 
therefore,  after  the  sale,  entered  into  a  ne- 
gotiation with  Dorothy  Hedge,  and  the  bill 
stated  that  they  concluded  an  agreement 
with  her,  whereby  the  annuity  of  120i.  was 
to  be  released,  and  two  separate  grants  of 
annuity  of  60/.  each,  one  issuing  out  of  the 
house  and  yard  sold,  and  the  other  out  of 
the  three  houses  in  Crown-street,  were  to 
be  accepted  in  lieu  of  it. 

Part  of  the  property  agreed  to  be  sold 
was  an  exclusive  right  of  way  into  Crown- 
street.  George  Hedge,  however,  claimed 
the  soil  and  freehold  of  the  way,  and  also  a 
joint  interest  in  the  right  of  way  as  appurte- 
nant to  the  three  houses  in  Crown-street,  of 
which  he  was  cesiui  que  trust ;  and  his  trus- 
tees, who  were  also  the  trustees  of  the  plain- 
tiffs, refused  to  convey  unless  such  joint 
right  was  reserved  to  them. 

The  bill  stated,  that  George  Hedge  had 
no  title  to  this  right  of  way  or  soil,  but  that 
the  plaintiffs  had  entered  into  an  agreement 
with  him,  by  which  they  were  to  give  him 
150/.  as  a  consideration  for  his  waiver  of 
his  joint  right  of  way. 

The  prayer  was,  that  the  agreement  for 
the  purchase  of  the  messuage,  yard,  and 
hereditaments,  by  Robert  Johnston,  might 
be  specifically  performed  ;  that  the  defen- 
dants, Samuel  Simon  Saxon  and  Joseph 
Reeve,  might  be  decreed  to  execute  a  con- 
veyance of  the  legal  estate  in  the  mes- 
suage, yard,  and  hereditaments,  to  Robert 
Johnston ;  that  Samuel  Simon  Saxon,  Jo- 


seph  Reeve,  Dorothy  Hedge,  and  George 
Hedge,  might  be  decreed  to  execute  a  cer- 
tain release  of  the  yearly  rent-charge  of 
120/.,  and  certain  grants  of  two  yearly  rent* 
charges  of  60/.  each,  in  lieu  thereof,  and,  if 
necessary,  that  George  Hedge,  Samuel 
Simon  Saxon,  and  Joseph  Reeve,  might  be 
decreed  to  execute  a  certain  grant  of  an  ex- 
clusive right  of  way  to  Robert  Johnaton, 
the  plaintiffs  being  willing  to  pay  GrecMrge 
Hedge  the  sum  of  150/.  which  they  had 
agreed  to  pay  him. 

To  this  bill  Johnston  filed  a  general  de- 
murrer for  want  of  equity. 

At  the  bar,  the  defendant  also  demurred 
ore  tenus  for  multifariousness. 

Mr.  Sugden  and  Mr.  CoUmsan  appeared 
in  support  of  the  demurrer. 

The  bill  is  in  fact  filed  for  the  perfor- 
mance of  three  agreements — the  first,  with 
the  defendant  Johnston ;  the  second,  with 
Dorothy  Hedge;  and  the  third,  with  Georse 
Hedge*  What  has  Mr.  Johnston  to  do 
with  the  latter  two  agreements  ?  If  the 
plaintiff  is  in  a  situation  to  perform  his 
agreement  with  Johnston,  and  has  a  right 
to  compel  the  performance,  let  him  file  a 
bill  for  that  single  object :  but  he  has  no 
tight  to  harass  Johnston,  by  making  him  a 
party  to  a  litigation  relating  to  agreement* 
with  which  Johnston  had  no  concern.  It 
may  be  true  that  the  plaintiffs  entered  into 
the  alleged  agreements  with  Dorothy  Hedge 
and  George  Hedge,  in  order  to  enable  them 
to  perform  their  agreement  with  the  defen- 
dant Johnston.  But  if  a  man,  in  order  to 
acquire  a  perfect  title  to  a  property  which 
he  has  sold,  finds  it  necessary  to  enter  into 
half  a  dozen  contracts,  with  half  a  dosen 
persons,  can  he,  when  he  files  a  bill  against 
his  vendee,  seek  by  the  same  bill  to  enforce 
all  these  different  contracts,  against  those 
who  hare  sold  to  him  ? 

Mr.  StifUfm  appeared  in  support  of  the 

biu: 

There  is  no  matter  introduced  into  the 
bill,  which  is  not  subservient  to  the  perfor- 
mance of  the  contract  with  Johnston  r  and 
the  connexion  of  the  other  contracts  with 
the  title  makes  them  parts  of  that  one 
transaction  to  which  the  bill  relates. 
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The  Vke  Ckaneellor  was  of  opinion,  that 
the  bill  was  clearly  multifariotts.  Johnston 
had  no  concern  with  the  agreements  with 
Dorothy  Hedge  and  George  Hedge,  which 
the  bill  sought  to  enforce. 

Demurrer  allowed^  with  taxed 
easts. 


1628.     7 
December.)    "uw  t.  de  tA  rue. 

A  patent  was  granted  "for  certain  ini" 
prooements  in  copper  and  other  plate  print* 
ing  :"Jrom  the  specification^  it  appeared,  that 
the  invention  consisted  in  communicating  to 
paper  a  glazed  surface,  by  which  the  fine 
lines  of  the  engraving  were  better  exhibited : 
—Held, 

That  the  invention  was  well  described  m 
the  patent,  and  that  the  spec^ication  agreed 
nficienily  with  the  title. 

The  specification  stated,  that,  in  one  part  of 
the  process,  a  certain  use  was  to  be  made  "  ^ 
the  purest  and  finest  chemical  white  lead;" 
there  was,  however,  no  substance  known  here 
by  that  appellation:  the  best  and  finest 
white  lead  that  could  be  gotten  in  the  general 
London  market  would  not  answer  the  purpose; 
and,  in  fact,  the  substance,  which  was  used, 
was  a  preparation  of  lead  imported  from 
Germany,  and  which  could  be  obtained,  under 
the  description  given  to  it  in  the  patent,  at 
one  or  two  colour^shops  in  London : — Held, 

That  the  specification  was  defective,  and 
that,  on  that  ground,  the  patent  was  void. 

The  bill  stated,  that  his  present  Majesty 
by  letters  patent,  under  the  Great  Seal, 
dated  the  14th  of  February  1827,  did  grant 
unto  John  George  Christ,  his  executors,  ad- 
ministrators and  assigns,  his  special  licence, 
and  sole  privilege  and  autliority,  during  the 
term  of  fourteen  years,  to  make,  use,  exer- 
cise, and  Tend,  within  England,  8rc.  a  certain 
invention,  therein  recited  to  have  been,  as 
it  had  in  fact  been,  communicated  to  the 
said  John  George  Christ,  by  a  certain  fo- 
reigner residing  abroad,  consisting  of  c«rtom 
improvements  in  copper  and  other  plate 
printmg. 

The  specification  declared  the  nature  of 
the  invention  to  consist  in  putting  a  glazed 
or  enamelled   surface    on    paper   to    be 


used  for  copper  and  other  plate  printing,  by 
means  of  white  lead  and  size,  whereby  the 
finer  lines  of  the  engraving  were  better  ex- 
hibited than  theretofore ;  and  also  in  a  mode 
of  polishing  tlie  said  enamel  and  the  im- 
pression, after  it  had  been  drawn  from  the 
plate. 

Directions  were  then  given  for  the  pre* 
paration  of  a  particular  species  of  size,  to 
which,  when  at  or  just  under  a  boiling  heat, 
was  to  be  added  a  certain  quantity  "of  the 
finest  and  purest  chemical  white  lead,  previ- 
ously ground  fine,  with  a  little  cold  water.'' 
Directions  were  tlien  given  for  applying 
the  mixture  to  the  surface  of  the  paper : 
and  the  specification  concluded  as  follows  :-— 

**  The  surface  of  the  paper  having  been 
glazed  or  enamelled  as  before  described,  is 
ready  to  receive  the  printers'  ink  or  other 
material  from  the  plate,  and  being  placed  on 
the  press-board,  the  plate  is  applied  and 
the  impression  drawn  off  in  the  usual  man- 
ner ;  but  it  should  be  stated,  that  what  is 
called  the  press-board  should  for  this  pur- 
pose be  made  of  a  plate  of  cast  iron,  ground 
to  a  perfectly  smooth  and  level  surface. 
The  paper,  with  the  impression  so  drawn  ofiTas 
aforesaid,  should  be  then  laid  by  for  twenty- 
four  hours,  and,  at  the  end  of  that  time, 
placed  with  the  impression  downwards  on  a 
plate  of  finely  polished  steel,  and  passed 
several  times  through  the  press  with  a  strong 
pressure,  which  will  give  to  the  glazed  or 
enamelled  surface  of  the  paper,  and  also 
to  the  impression,  its  last  and  highest  polish. 
Now,  I  claim,  as  the  said  invention,  the  gla- 
ring or  enamel  hereinbefore  described,  ap- 
plied to  paper,  t>r  card-board,  in  manner 
also  hereinbefore  described,  for  the  purpose 
of  copper  and  other  plate  printing." 

The  bill  then  stated,  that  Christ  had  as- 
signed his  interest  in  the  patent  to  the  plain- 
tiff; and  that  the  defendants  had  used  and 
counterfeited  the  invention ;  and  it  prayed 
an  injunction  to  restrain  them  from  making, 
printing,  engraving,  preparing,  selling,  or 
disposing  of,  or  causing  to  be  made,  printed, 
engraved,  prepared,  sold,  or  disposed  of, 
any  printings,  engravings,  cards,  boards,  or 
tablets,  or  other  articles,  made,  printed,  en- 
graved, or  prepared,  according  to  the  said 
invention  or  any  part  thereof^  or  otherwise 
in  the  infringement  of  the  said  patent. 

On  an  affidavit,  verifying  the  allegations 


48 


CASES  IN  CHANCERY : 


of  the  biU|  an  injunction*  according  to  the 
prayer,  had  been  granted  ex  parte. 

The  defendants  filed  affidavits,  and  gave 
notice  of  motion  to  dissolve  tlie  injunction. 

The  affidavits  filed  on  the  part  of  the 
defendants  entered  into  various  details,  with 
a  view  to  shew  that  the  process  which  they 
had  followed  was  difierent  in  important  re- 
spects from  that  of  the  plaintiff,  and  that 
the  proposed  object  oould  not  be  effected 
by  following  the  process  detailed  in  the 
specification.  In  the  course,  however,  which 
the  proceedings  took,  nothing  turned  on 
those  allegations. 

It  was  further  stated,  that  the  finest  white 
lead  which  could  be  procured  in  this 
country,  would  in  no  degree  answer  the 
purpose ;  that  there  was  no  article  known 
in  the  market  by  the  name  of  the  purest  or 
finest  chemical  white  lead ;  that  they  had 
applied  for  the  article  by  that  appellation 
at  the  shops  of  the  principal  chemists  in 
London,  but  that  no  such  substance  was 
Jinown  to  those  chemists ;  that,  in  fact,  the 
substance  used  in  the  composition  of  the 
size  was  a  chemical  preparation,  which  one 
of  the  defendants  had  met  with  on  the  con« 
tinent,  and  which,  he  had  lately  discovered, 
was  also  imported  and  used  by  the  plainti£^ 
and  that  it  was  not  white  lead,^  but  appear- 
ed to  consist  of  a  preparation  of  lead  com- 
bined with  some  other  substance. 

Affidavits  were  filed  by  the  plaintiff  in 
reply,  in  which  he  stated  that  the  substance 
used  by  him  in  the  composition  of  the  size, 
was  the  purest  and  finest  chemical  white 
lead  ;  that  he  imported  ft  from  Germany ; 
and  that  it  was  sold  by  that  name  at  two 
colour  shops  in  London. 

The  defendants,  it  appeared,  had  in- 
quired for  it  at  these  two  shops,  but  had 
not  been  able  to  procure  it  at  either.  On 
the  other  hand,  a  person,  named  in  the 
affidavit  of  the  plaintiff,  had  bought  a  por- 
tion of  the  article  at  one  of  those  shops. 

Mr»  Home  and  Mr.  Sugden  moved  to 
dissolve  the  injunction. 

They  first  insisted  that  the  patent  was 
void,  because  the  title  and  the  specifica- 
tion did  not  correspond.  The  patent  pur- 
ported to  be  for  improvements  in  cop- 
per and  other  plate  printing :  the  actual  in- 


vention was  an  improvement  in  the  prepa- 
ration of  paper. 

In  support  of  the  objection  were  cited, 
The  King  v.  Wheeler  {l)f  and  Cochrane  v. 
Smethurst  (2). 

Mr,  Tinney  and  Mr.  Rotch,  contrft. 

The  Lord  Chancellor  was  of  opinion,  that 
the  mode  of  communicating  to  paper  such  a 
surface  as  would  render  the  lines  of  engra- 
ving more  distinct,  might  fairly  be  described 
as  an  improvement  in  copper  and  other 
plate  printing.  Copper-plate  printing  was 
a  process  consisting  of  various  steps,  and 
the  preparation  of  the  surface  of  the  paper 
was  one  of  the  steps  in  that  process. 

A  second  objection  to  the  patent  was, 
that  the  substance  used  in  the  preparation 
of  the  size  was  not  sufficiently  described  or 
designated.  Tliere  was  no  substance,  it 
was  argued,  known  in  the  market  by  the  name 
of  the  purest  and  finest  chemical  white 
lead :  the  article  waa  not  to  be  gotten  by 
that  name  ;  it  was  an  article  not  manufac- 
tured in  this  country,  but  imported  from 
abroad.  Thus  the  specification  was  calcu- 
lated to  mislead,  and,  at  least,  did  not  give 
that  full  and  clear  information,  which  the 
world  had  a  right  to  require  from  the 
patentee. 

The  Lord  Chancellor  was  of  opinion,  that, 
in  this  respect,  the  specification  was  defec* 
tive,  and  did  not  give  information  suffi- 
ciently full  and  precise.  There  being  no 
substance  known  in  the  market  by  the  name 
of  **  the  finest  and  purest  chemical  white 
lead,"  a  person,  who  wished  to  use  tlie 
invention,  would  be  obliged  to  employ  the 
purest  and  finest  white  lead :  and  it  is  prov- 
ed that  the  purest  and  finest  white  lead  that 
can  be  gotten  in  London  will  not  answer 
the  purpose.  It  was  the  duty  of  the  pa- 
tentee, therefore,  to  have  directed  the  at- 
tention of  the  public  specifically  to  the  par- 
ticular substance,  by  means  of  which  the 
effect  is  produced. 

The  patent,  therefore,  is  void,  and  the 
injunction  must  be  dissolved. 

(1)  t  Ban.  &  Aid.  350. 
(e)  1  Stsrkie,  f06. 
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A  supplemental  hillt  m  the  naiure  of  a  hill 
of  review,  may  be  filed  in  respect  of  nefo 
maiierf  even  though  the  new  matter  be  ^  such 
a  kind,  that  it  cannot  be  used  as  evidence  of 
anything  which  was  before  in  issue  in  the 
cause,  but  tenders  an  entirely  new  issue, 

Bui,  except  under  very  particular  circum" 
stances,  a  party  will  not  obtain  leave  to  file  a 
bill  of  review,  or  to  proceed  in  it,  unless  he 
performs  the  original  decree. 

A  party,  honever,  may  file  a  hill  of  re-' 
view,  and  proceed  in  it,  though  he  has  not 
done  what  the  original  decree  directs  to  be 
done,  provided  the  proceedings  under  the  de^ 
cree  are  m  such  a  state,  that  the  other  party 
could  not,  at  the  time  of  filing  the  bill  and 
proceeding  in  it,  have  brought  him  into 
default  for  non-perfom^nce. 

In  a  suit  for  specific  performance  by  a 
oendor  against  a  vendee,  the  only  defence  set 
up  was,  that  the  plaintiff  could  not  make  a 
good  title:  that  defence  failed,  and  a  decree 
for  specific  performance  was  pronounced :  in 
the  meantime,  the  defendant  had  discovered 
that  the  representations  of  the  vendor,  as  to 
the  quantity  of  timber,  whidtformed  the  prin^ 
eipal  value  of  the  estate,  were  false  :  leave 
ftas  given  him  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  on  the  ground 
of  the  subsequently  discovered  falsehood  of 
the  vendo/s  representations. 

In  such  a  case,  the  vendee  wHl  not  be  re* 
lieved  from  paying  his  purchase-money  to 
the  vendor,  though  the  sum  be  very  large. 

But  lie  has  a  right  to  file  his  bill  without 
paying  the  money,  if  the  time  for  the  pay- 
ment  of  the  purchase-money,  in  the  due  course 
of  the  execution  of  the  decree,  had  not  arrived. 

Semble,  as  soon  as  the  time  for  the  pay^ 
ment  of  the  money  arrived,  in  the  course  of 
the  due  execution  of  the  driginal  decree,  the 
vendee  would  not  be  allowed  to  proceed  in  his 
hiU  of  review,  witltout  paying  the  money  to 
the  vendor, 

Itt  October  1 825,  Partridge,  alleging  him- 
self to  be  seised  in  fee  simple  of  a  freehold 
estate,  situate  near  Ross,  in  the  eotmty  of 
Hereford,  consisting  of  the  remains  of  Pen- 
jard  Castle,  with  the'parlc,  wood,  and  the 
lawn,  iartD,  and  appnrtenances  thereto  be- 
longing, containing  six  hundred  and  forty- 
Vol.  VII.  CuAVOp 


three  acres  of  land,  and  upon  the  greater 
part  of  which  was  growing  a  very  large 
number  of  valuable  timber  and  other  trees, 
which  constituted  the  principal  value  of  the 
estate,  caused  the  same  to  be  advertised 
for  sale  by  public  auction,  by  Charles  L. 
Hoggart,  as  auctioneer. 

Hoggart,  the  auctioneer  employed  by 
Partridge  to  sell  the  estate,  informed  Us- 
borne  in  September  1825,  that  he  had  a 
considerable  timber  estate  for  sale,  and  gave 
him  one  of  the  printed  particulars  and  condi- 
tions of  sale.  Usborne,  accordingly,  on  the 
28th  of  September  1825,  called  upon  Hog- 
gart, and  inquired  of  him,  whether  the  tim- 
ber, standing  and  growing  on  the  said  here- 
ditaments and  premises,  had  been  measured, 
and  whether  the  vendor  would  warrant  the 
quantity  thereof ;  and  he,  at  the  same  time, 
stated  to  Hoggart,  that,  as  there  was  not 
time  to  make  an  admeasurement  of  the 
timber  on  the  estate  before  the  day  ap- 
pointed for  the  sale,  he  could  not  form  an 
estimate  of  the  value  of  the  said  estate,  and 
would  not  bid  for  it,  unless  the  quantity  of 
timber  standing  and  [growing  thereupon 
were  ascertained  and  warranted. 

Hoggart's  answer  was,  that  the  timber 
on  the  estate  had  been  tneasured,  but  that 
he,  Hoggart,  was  not  then  in  possession  of 
the  particulars  or  of  the  result  of  such  mea- 
surement ;  but  that  he  would  write  to  his 
employers  for  the  same.  Hoggart  did  (as 
he  informed  Usborne)  accordingly  write  to 
Messrs.  Tovey  and  James,  the  solicitors  of 
Partridge,  and  informed  them,  that  many 
persons,  who  applied  about  the  property, 
were  desirous  of  having  a  statement  of  the 
quantity  of  timber  upon  the  estate,  and  the 
admeasurement  thereof,  with  a  yiew  to  as- 
certain its  value ;  and  requested  them  to 
furnish  him  with  such  a  statement,  if  they 
possessed  any  such. 

Messrs.  Tovey  and  James,  in  consequence 
of  that  letter,  sent  to  Hoggart,  for  the 
purpose  of  being  produced  to  persons  in- 
quiring about  the  estate,  a  paper  writing, 
purporting  to  be  an  account  of  the  timber, 
stores,  underwood,  and  saplings,  upon  the 
premises,  which  they  assured  Hoggart  was 
the  result  of  actual  admeasurement,  and  had 
been  made  by  a  person  well  skilled  in  the 
admeasurement  of  timber. 
^  On  the  6th  of  October  1825,  Usborne 
again  called  upon  Hoggart,  and  inquired  of 
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him,  whether  he  had  received  the  admea- 
surement of  the  timber  on  the  estate.  Hog- 
gart  then  delivered  to  him  the  said  account 
of  the    timber,   stores,    underwood,    and 
saplings,  which  he  had  received  from  Messrs. 
Tovey  and  James  as  aforesaid,  and  in  which 
there  was  stated  the  number  of  the  trees 
and  stores,  in  each  of  the  sixteen  cuts  or 
divisions  into  which  the  said  woodland  was 
distributed^   and   the   quantity   of  timber 
contained  in  such  trees  and  stores,  in  loads 
and  feet,  except  as  to  the  stores  in  three 
of  the  [cuts,  which  were  stated  to  contain 
two  and  a  half  feet  each ;  and,  as  a  fur- 
tlier  inducement  to  Usborne  to  rely  on  the 
accuracy  of  the  account,  Hoggart  stated  to 
him,    that    government  had   contemplated 
the  purchase  of  the  estate  for  the  sake  of 
the  timber,    and  had  caused  the  timber 
thereon  to  be  measured  and  valued,  and 
tliat  their  measurement  agreed  with  the  ad- 
measurement of  the  vendor ;  and,  in  proof 
tliereof,  he  produced  a  paper  or  valuation, 
in  which  it  was  stated,   that,  according  to 
such   last-mentioned   admeasurement,    cut 
No.  2.  on  the  said  estate  contained  eight 
hundred  and  forty-one  loads  of  timber,  and 
that  the  government  admeasurement  made, 
in  the  same  cut,  eight  hundred  and  thirty 
loads,  and  that  the  admeasurement  of  a  Mr. 
Saitridge  made  the  same  eight  hundred  and 
forty  loads ;  and  Hoggart  at  the  time  in- 
formed Usborne,  that  he,  Hoggart,  had  re- 
ceived   the  admeasurement  from    Messrs. 
Tovey  and  James,  and  was  authorized  by 
them,  as  the  agents  of  Partridge,  to  warrant 
the  quantities  of  the  timber  and  stores,  un- 
derwood, and  saplings,  to  be  correctly  stated 
therein. 

Usborne,  having  thus  informed  him- 
self as  to  the  quantity  of  the  timber  and 
stores,  underwood,  and  saplings  alleged  to 
be  on  the  estate,  instructed  his  surveyors, 
Mr.  Charles  Pearson  Charlton,  and  Mr. 
William  Williams,  to  view  and  value  the 
estate,  and  the  timber  trees,  stores,  under- 
wood, and  saplings  growing  thereon ;  assu- 
ming as  the  basis  of  such  valuation,  that 
the  quantity  of  timber  and  stores,  under- 
wood, and  saplings  growing  upon  the  here- 
ditaments was  correctly  represenRtd  in  the 
account  furnished  by  Hoggart,  and  for  such 
purpose  he  delivered  to  Williams  a  copy  of 
the  account,  and  forwarded  to  Charles  Pear- 
son Charlton  another  copy  thereof;  and  iie 


at  the  same  time  informed  Charlton  by  let- 
ter, that  Hoggart  had  stated,  that  the  ven- 
dor would  guaran|fe  the  quantities  of  the 
timber  and  stores,  underwood,  and  saplings 
to  be  correctly  stated  in  such  account,  and 
that  he,  Charlton,  in  making  his  survey  and 
valuation,  would  have  to  consider  only  the 
quantity  and  value  of  th^  timber.  Similar 
instructions  were  given  to  Williams. 

The  petitioner,  Usborne,  went  to  Ro8S«  in 
Herefordshire,  on  the16th  of  October  1825, 
accompanied  by  Williams,  and  there  met 
Charlton,  when  Williams  and  Charlton  pro- 
ceeded to  view  the  estate,  and  to  make 
their  survey  and  valuation  of  the  estate^ 
timber  trees,  stores,  underwood,  and  sap- 
lings, upon  the  basis  and  assumption,  that 
the  statement  of  the  quantities  thereof  re- 
spectively contained  in  the  aforesaid  ac- 
count was  correct.  Charlton  having  made 
such  valuation,  advised  Usborne  to  bid  for 
the  premises  to  the  amount  of  73,000/. ; 
and  Williams  delivered  a  statement  of  his 
valuation  thereof,  amounting  to  74,647/* 
I2j.  ;  but  advised  him  not  to  bid  to  that 
amount  for  the  estatey  but  to  the  amount  of 
about  72,000/. 

On  the  20th  of  October,  the  sale  took 
place,  and  Usborne  was  declared  the  pur- 
chaser, at  the  price  of  72,900/.  and  paid 
his  deposit  and  signed  a  contract  in  the 
usual  manner. 

Objections  being  taken  to  the  title.  Part- 
ridge, in  Trinity  term  182C,  filed  a  bill  for 
specific  performance.  Usborne,  by  his 
answer,  admitted  the  contract ;  and  the 
only  defence  he  set  up  was,  that  various 
objections  to  the  title  of  Partridge  to  the 
hereditaments  and  premises,  which  were 
taken  by  (his  the  defendant's)  legal  ad- 
visers, were  valid  objections  to  the  vendor's 
title,  and  that  Partridge  had  not  shewn  and 
evidenced  a  good  and  perfect  title  to  the 
hereditaments  and  premises,  and  was  not 
able  to  make,  or  procure  to  be  made  to  him, 
the  defendant,  a  conveyance  thereof  in  fee 
simple. 

On  the  6th  of  November  the  usual  order 
of  reference  of  title  was  made :  and,  on  the 
Ist  of  June  1827,  the  Master  reported  in 
favour  of  the  title,  and  tliat  it  was  first 
shewn  that  a  good  title  could  be  made  on 
the  17th  of  February  1827.  To  this  re* 
port  Usborne  took  exceptioni. 
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In  Trinity  term  1  St7,  Usbome  filed  his  bill 
against  Partridge,  stating  tliat  the  quantity  of 
timber  had  been  misrepresented  by  the  ven-^ 
dor,  and  praying  that  this  new  or  cross  cause 
night  come  on  to  be  heard  with  the  cause 
instituted  by  Partridge  against  Usbome  and 
Hoggart;  and  that,  in  case  the  Court  should 
be  of  opinion,  that  Partridge  could  make  a 
good  tiUe  to  the  fee  simple  and  inheritance 
of  the  hereditaments  and  premises  so  con- 
tracted to  be  purchased,  and  that  Usbome 
ought  specifically  to  perform  the  agreement, 
then  that  an  account  might  be  taken  of  the 
quantity  of  timber  standing  and  growing 
upon  the  premises  at  the  time  of  the  sale, 
and  of  the  value  thereof  at  that  time,  and 
that  a  proper  abatement  or  allowance  might 
be  made  to  him,  out  of  the  residue  of  his 
purcbase-mdney  remaining  unpaid,  in  re- 
spect of  such  deficiency  of  the  timber. 

To  this  bill  a  general  demurrer  was 
filed. 

The  Vice  Chancellor  allowed  the  de- 
murrer. 

His  Honour's  judgment  proceeded  partly 
on  the  ground  that  it  did  not  appear 
with  sufficient  distinctness  on  the  bill,  that 
the  actual  quantity  of  timber  was  materi- 
ally less  than  the  vendor  had  represented  it 
to  be;  and,  partly,  on  the  ground  that 
Usbome  ought  to  have  put  the  whole  of  his 
defence  upon  the  record  in  the  original  suit. 

The  exceptions  to  the  Master's  report 
were  over-ruled ;  and  a  decree  made  for 
specific  performance. 

Usbome  now  presented  a  petition,  en- 
tided  in  the  original  cause.  Besides  stating 
the  matters  which  we  have  mentioned  above, 
it  alleged — 

That  the  petitioner,  at  the  time  of  filing 
his  answer,  and  from  that  time  until  he  re- 
ceived such  information  from  Mr.  William 
Lonergan,  as  thereinafter  mentioned,  fully 
relied  upon  the  statements  contained  in  the 
account  fumished  to  him  by  Hoggart,  as  to 
the  quantity  of  the  timber  and  stores  upon  the 
premises,  and  believed  that  such  statements 
were  in  all  respects  correct  and  true ; — that, 
in  confidence  and  reliance  in  and  upon 
those  statements,  touching  the  quantity  of 
the  timber  and  stores,  he  did  not  suppose 
that  any  of  the  matters  aforesaid  relating 


to  tlie  quantity  of  the  timber  and  stores/ 
and  the  warranty  thereof,  were  material  to  be 
stated  in  his  answer,  and  he  wholly  omitted 
to  state  the  same,  or  any  of  them,  to  his  so- 
licitor, before  or  at  the  time  of  filing  his 
answer,  and  until  the  1st  of  May  1827 ;  but 
he  did  not  intend  to  waive,   nor  did  he 
suppose  that,  by  such  answer,  he  had  waived, 
the  benefit  of  the  warranty  given  to  him 
relating  to  the  said  timber  and  stores :  neither 
did  he  intend  to  admit,  or  suppose  that  he 
had  thereby  admitted,  that  such  warranty 
was  not  of  the  essence  and  part  of  the  con- 
tract;— that,  a  few  days  previous  to  the  1st 
of  May  1827,  Mr.  Lonergan  recommended 
to  the  petitioner  to  be  attentive  to  the  quan- 
tity of  the  timber  trees  and  stores  on  the 
estate,  for  that  he,  Lonergan,  had  been  told 
that  there  had  been  great  errors  in  making 
up  the  account  thereof  for  the  purpose  of 
sale ; — that  the  information  thus  given  to  the 
petitioner  led  him  to  suspect  that  the  ac- 
count furnished  by  Hoggart  was  not  a  cor- 
rect account  of  the  quantity  of  the  timber 
in  the  trees  and  stores  upon  the  said  estate ; 
— that,  on  the  1st  of  May  1827,  he  com- 
municated to  his  solicitors  the  information 
which  he  had  thus  received ;  and  that  then, 
for  the  first  time,  he  made  them  acquainted 
with  the  representations  and  warranty  which 
had  been  made  and  given  by  Hoggart,  as  to 
the  quantity  of  the  said  timber  trees,  stores, 
saplings  and  underwood  as  thereinbefore 
mentioned,  and  they  advised  him  to  make 
inquiry  as  to  the  character  of  the  person 
who  had  made   up  the  account  for  the 
vendor. 

It  then  stated  the  steps  which  had  been 
taken  to  ascertain  truly  the  actual  quantity 
of  timber  on  the  premises.  The  result  was 
the  following: — 

That  the  whole  quantity  of  timber  con- 
tained in  the  timber  trees,  in  the  sixteen 
cuts  or  divisions  of  the  woodlands,  accord- 
ing to  the   account  thereof  furnished  by 
Hoggart,  amounted  to  3779  loads,    and 
thirty-one  feet ;  and  the  whole  quantity  of 
timber  contained  in  the  stores,  according 
to  the  same  account,  reducing  into  loads 
the  stores  in  cuts   4,    5,  and  6,   therein 
stated  to  contain  two  and  a  half  feet  each, 
amounted  to  3539  loads  and  thirty  feet ; — 
that  the  whole  quantity  of  the  timber  con- 
tained in  the  timber  trees  in  the  said  sixteen 
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cuts  or  divisions^  as  ascertained  by  Messrs, 
Attfield  and  Truxnper,  valuers  employed  by 
the  purchaser,  was  three  thousand  seven 
hundred  and  twenty*two  loads  and  twenty- 
eight  feet,  and  no  more ;  and  the  whole  quan- 
tity of  timber  contained  in  the  stores  upon 
the  said  estate,  was  ascertained  by  them  to 
be  two  thousand  six  hundred  and  thirteen 
loads,  and  twenty-six  feet,  and  no  more  ; — 
that  the  whole  quantity  of  timber  contained 
in  the  timber  trees  and  stores  upon  the 
estate  was  less  than  the  quantity  represent- 
ed to  be  contained  therein  by  the  account 
furnished  by  Hoggart,  by  nine  hundred  and 
eighty-three  loads  and  seven  feet,  notwith- 
standing that  there  had  been  two  years 
growth  thereof,  since  the  time  when  such 
account  was  so  furnished. 

It  was  further  alleged,  that  the  quantity 
of  timber,  according  to  the  estimate  made 
for  the  government,  was  much  less  than 
that  stated  in  the  account  furnished  by 
Hoggart ;  and  that  the  errors  in  the  esti- 
mate, which  had  been  made  for  the  vendor, 
had  been  pointed  out  by  the  gentleman,  who 
surveyed  the  timber  on  the  part  of  the  go- 
vernment, in  such  a  manner,  that  they  must 
have  been  known  to  the  vendor. 

The  prayer  was,  that  the  petitioner  might 
be  at  liberty  to  exhibit  a  bill  of  review,  or  a 
supplemental  bill  in  the  nature  of  a  bill  of 
review,  (as  the  case  might  require,)  to  the 
intent  that  he  might  have  in  the  cause,  tlie 
same  benefit  of  the  warranty  so  made  to 
him  respecting  the  quantity  of  the  timber 
upon  the  said  hereditaments  and  premises, 
as  he  would  have  had,  in  case  the  same  had 
been  set  forth  by  way  of  defence  in  his 
answer  to  the  original  bill. 

The  allegations  of  the  petition  were  sup- 
ported by  affidavit. 


August  8. — Mr,  BichersUth^  Mr^Knighi^ 
and  Mr.  Wigram^  were  in  support  of  the 
petition. 

The  matter,  which  the  defendant  sought 
to  introduce  into  the  aiiit,  would  form  an 
effectual  defence  to  the  original  bill :  it  con* 
sisted  of  new  and  material  facts,  not  known 
to  the  defendant  when  he  put  in  his  answer. 
If  the  cause  had  not  proceeded  to  a  decree, 
the  Court  would  unquestionably  have  per- 
mitted him  to  file  a  supplemental  answer. 


The  existence  of  the  decree  tendered  that 
course  impracticable.  The  Court  therefore 
would  grant  leave  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  in 
order  that  the  defendant  might  bring  before 
the  Court  the  misrepresentations  of  theplain- 
tiflT,  as  to  the  quantity  of  the  dmber,  and  have 
the  decree  varied  accordingly. 

Mr.  Sugderif  Mr.  Preston^  and  Mr.  Koe, 
opposed  the  petition. 

Even  if  the  matter  brought  forward  by 
this  petition  were  new,  and  were  material, 
the  rules  of  the  Court  furnished  three  objec* 
tions  to  granting  the  present  application : — 

Firtt — A  supplemental  bill  in  the  nature 
of  a  bill  of  review  must  pray  some  rdief, 
which  might  be  prayed  by  an  original  bill. 
What  this  petitioner  asks  is,  that  be  may  have 
a  written  contract  performed  with  a  parol 
variation.  The  Court  exercises  no  such 
jurisdiction. 

Secondly — ^It  is  not  enough  that  the  mat- 
ter stated  in  a  petition  for  leave  to  file  a  bill 
of  review,  or  a  bill  in  the  nature  of  a  bill 
of  review,  be  newly  discovered  by  the  party 
applying :  it  must  be  such  as  with  reason- 
able diligence  could  not  have  been  disco- 
vered previously.  Here  Usbome  was 
called  upon  to  perform  his  contract;  and,  if 
he  resisted  it,  he  was  bound  to  state  the 
grounds  of  his  resistance.  He  says,  that 
there  was  a  warranty  as  to  the  quantity  of 
timber,  and  that  he  has  since  discovered 
that  the  actual  quantity  falls  short  of  the 
quantity  warranted.  Why  did  he  not  ascer- 
tain the  actual  quantity  sooner  ?  If  it  was  or 
might  be  a  material  part  of  his  case,  how 
can  he  pretend  that  with  due  diligence  he 
could  not  have  ascertained  the  fact  in  due 
time? 

Thirdly — The  new  matter,  on  which  bills 
of  review  have  been  founded,  has  always 
been  new  matter  to  be  used  as  evidence,  to 
prove  the  matter  in  iss^ie  in  the  original 
cause.  The  only  matter  in  issue  in  the 
original  cause  was,  whether  the  plaintiff 
could  make  a  good  title ;  and  the  new 
matter  sought  to  be  introduced  lias  no 
bearing  upon  that  subject.  The  matter 
stated  in  this  petition  cannot  be  used  as 
evidence  of  anything  which  is  in  issue  in 
the  cause.  The  petition  sedcs  to  tender  a 
totally  new  and  independent  issue* 

The  observattODS  and  decision  of  Loid 
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Eldon  in  Young  y.  Keighby  (1)  were  cited 
as  an  authority  for  these  positions. 

In  reply,  it  was  observed,-*- 

Firtt^  that  the  object  of  the  petitioner  was 
not  to  seek  a  performance  of  the  contract  with 
a  parol  variation.  It  was  the  respondent  who 
sought  to  enforce  the  contract :  the  war- 
ranty and  the  misrepresentation  constituted 
a  circumstance  of  defence  to  a  suit  for  spe- 
cific performance,  of  which  the  purchaser 
might  undoubtedly  avail  himself,  if  there 
were  any  means  of  introducing  it,  in  point  of 
form,  upon  the  record. 

SttonHy — ^The  purchaser  was  entitled  to 
rely  upon  the  warranty  of  the  vendor ;  it 
was  not  his  duty  to  have  ascertained,  im- 
mediately after  the  contract,  whether  tl^ 
fact  corresponded  with  the  warranty :  he 
bad  a  right  to  assume  that  the  quantity  of 
timber  was  what  the  vendor  stated  it  to  be ; 
and  it  was  enough,  if,  as  soon  as  he  had 
cause  of  suspicion,  he  investigated  the  mat- 
ter with  reasonable  diligence.  Here  no 
cause  of  suspicion  arose,  till  the  decree  had 
been  made  in  the  original  suit. 

Tkirdiff — Why  should  a  party  be  per- 
mitted to  introduce  by  a  bill  of  review  new 
evidence  of  matters,  formerly  in  issue,  and 
yet  not  be  permitted  tor  introduce  in  a  simi- 
lar way  new  matter  which  was  not  before  in 
issue  ?  The  language  of  Lord  Eldon  in 
Young  V.  Keighley^  amounted  only  to  the  ex- 
prestton  of  a  doubt ;  and  the  decision  there 
proceeded  on  the  ground,  that  the  matter 
brought  forward  there  might,  with  reason- 
able diligence,  have  been  used  in  the  origi- 
nal suit.  Lord  Redesdale,  after  the  case  of 
Young  V.  Keighley  was  in  print,  had  in  a  sub* 
sequent  edition  of  his  Treatise  on  Pleading 
expressed  his  ophiion  distinctly.  "  If,"  says 
he  (2),  "  a  case  were  to  arise,  in  which  the 
new  matter  discovered  could  not  be  evi- 
dence of  any  matter  in  issue  in  the  original 
cause,  and  yet  clearly  demonstrated  error 
in  the  decree,  it  should  seem  that  it  might 
be  used  as  a  ground  for  a  bill  of  review,  if 
relief  could  not  otherwise  be  obtained." 
That  rule  applies  exactly  to  the  present 


be  founded  on  matter  subsequently  dis- 
covered, which  could  not  be  used  as  evir 
dence  of  matter  in  issue  in  the  original 
cause. 

He  was  also  of  opinion,  that  there  was 
no  want  of  due  diligence  in  the  purchaser's 
not  having  ascertained  that  the  actual  quan- 
tity of  the  timber  did  not  correspond  with 
the  quantity  alleged  to  have  been  warranted, 
until  cause  of  suspicion  had  occurred. 

His  Lordship  therefore  gave  leave  to  file 
a  supplemental  bill  in  the  nature  of  a  bill  of 
review. 

The  order  for  leave  was  to  be  on  the 
usual  terms. 


The  Lord  Chancellor  was  of  opinion  thisit 
a  bill  in  the  nature  of  a  bill  of  review  might 


(1)  16  Vesey,  M8< 


Lend  Redtddsle  on  Pleaaiag,  p.  86,  4th  edit. 


Aug.  15. — A  motion  was  made,  on  behalf 
of  Mr.  Usborne,  that  he  might  be  at  liberty, 
under  the  order  pronounced  on  the  8  th  pf 
August,  to  file  a  supplemental  bill  in  the ^ 
nature  of  a  bill  of  review,  upon  the  terms 
of  paying  into  the  Bank  such  a  sum  of 
money  as  the  Court  might  think  fit  to 
order. 

Mr,  Bickersteth,  Mr.  Knight^  and  Mr. 
Wigranii  were  in  support  of  the  motion. 

By  the  old  rules  of  this  court  respecting 
bills  of  review,  it  is  thus  laid  down  (the 
order  is  one  of  Lord  Bacon's) :  ''  No  bill  of 
review  shall  be  admitted,  or  any  other  new 
bill  to  change  matter  decreed,  except  the  de- 
cree be  first  obeyed  and  performed, — as,  if 
it  be  for  land,  that  the  possession  be  yielded ; 
if  it  be  for  money,  that  the  money  be  paid ; 
if  it  be  for  evidences,  that  the  evidences  be 
brought  in :  and  so  in  other  cases  which 
stand  upon  the  strength  of  the  decree  alone. 
But  if  any  act  be  decreed  to  be  done  which 
extinguisheth  the  parties'  right  to  common 
law,  as,  making  an  assurance  or  release,  ao- 
knowledging  satisfaction,  cancelling  of  bonds 
or  evidences,  and  the  like,  those  parts  of 
the  decree  are  to  be  spared  until  the  bill  of 
review  be  determined ;  but  such  sparing  is 
to  be  warranted  by  public  order  made  in 
court."  It  stands  perfectly  clear,  upon  that 
order  and  the  practice,  that,  if  nothing  is 
said,  the  original  decree  ought  to  be  per- 
formed ;  but  that  it  is  in  the  power  of  ihe 
Court  to  stay  any  part  of  it,  if  the  Court 
should  think  fit  so  to  do.  Now,  if  we 
were  to  file  our  bill  without  taking  any 
notice  of  that  decree,  the  defendant,  against 
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whom  the  bill  of  review  is  to  be  filed,  , 
would  be  at  liberty  to  plead  in  bar  of  the 
bill  of  review,  that  we  had  not  performed 
the  original  decree ;  and  the  only  way  to 
protect  ourselves  against  being  met  in  that 
way  is,  to  obtain  leave  to  file  it  without 
having  performed  the  original  decree :  that 
is  the  order  we  now  apply  for,  and  there 
are  sufficient  authorities  for  making  it. 

There  is  the  case  of  Saville  v.  Dareyt 
which  is  in  1  Chancery  Cases,  p.  42.  A 
decree  was  obtained  for  a  great  sum  of 
money  ;  a  bill  of  review  was  brought  and 
new  matter  assigned  ;  the  rule  of  court  was 
pleaded,  that  the  defendant  ought  first  to 
pay  the  money  before  the  bill  should  be 
brought  into  court,  to  which  the  Court 
said,  "  Let  him  give  good  security  for  the 
money,  and  we  will  dispense  with  the  rule." 
Here,  we  offer  to  pay  into  court  so  much  as 
your  Lordship  should  think  fit  to  order. 

There  is  also  the  case  of  Fition  v.  Lord 
Maxefield,  in  ft  Freeman,  p.  88.  In  that 
case,  it  was  said  by  the  Court,  **  In  a  bill 
of  review,  all  things  are  to  be  performed, 
according  to  the  former  decree,  that  do 
not  extinguish  the  right,  otherwise  the  non- 
performance is  a  good  plea  in  bar,  as,  if 
writings  are  to  be  brousht  into  court  or 
tolls  paid  ;  but  not  to  release  the  right,  or 
make  a  conveyance,  because  that  would  de- 
stroy the  right.  Not  bringing  in  writings  ac- 
cording to  the  decree  sought  to  be  reversed, 
•  nor  giving  security  for  the  costs  in  the 
bill  of  review,  was  pleaded  in  the  cause  be- 
tween Okeaver  and  Poole"  In  the  same  case 
of  Filton  V.  Maxefield,  as  it  is  reported  in 
Vernon,  it  appears,  that,  upon  the  defen- 
dant stating  that  he  had  not  40/.,  he  ob- 
tained leave  to  file  a  bill  of  review  without 
payment  of  costs.  So  that  it  is  competent 
to  the  Court  to  do  what  is  asked ;  and  that 
it  is  reasonable  in  this  case  there  can  be  no 
doubt.  The  residue  of  the  purchase-money 
exceeds  65,000/.  If  we  succeed  in  the  case 
we  make  upon  the  bill  of  review,  Mr.  Part- 
ridge will  have  nothing  to  receive,  but  a^ 
large  deposit  to  refund.  We  have  no  ob- 
jections to  bringing  even  the  whole  sum  into 
court,  together  with  any  sum  that  may  be 
thought  reasonable  for  costs :  but  we  ob- 
ject to  paying  the  money  to  Mr.  Partridge; 
for,  if  once  it  gets  into  his  hands,  his  death, 
and  a  variety  of  other  causes,  may  render  it 
impossible  for  us  ever  to  get  it  back  again. 


We  are  willing  to  take  the  property  with- 
out further  litigation  (though,  if  thei%  has 
been  misrepresentation,  he  has  no  right  to 
have  the  contract  performed  in  any  part), 
upon  his  making  an  abatement  for  the  de- 
ficiency in  the  quantity  of  timber :  but  to 
such  a  proposal  the  vendor  refuses  to  listen. 

Mr.  Sugden,  Mr.  Preston,  and  Afr.  Koe, 
contra. 

The  order,  which  requires  the  party  filing 
a  bill  of  review  to  perform  the  decree, 
is  imperative ;  and  the  practice  of  the 
Court  has  always  been  according  to  that 
order :  why  is  it  to  be  departed  from  in 
this  case  ?  No  reliance  can  be  placed  on 
the  cases  which  have  been  referred  to. 
They  are  short  notes,  on  which  it  is  impos- 
sible to  place  much  reliance  ;  and  they  were 
decisions  made  in  times  of  little  authority, 
when  Chancellors  seem  to  have  been  too 
friendly  to  an  unlimited  dispensing  power  in 
themselves  as  well  as  in  the  King.  Those 
cases,  even  if  they  are  any  authority,  most 
probably  were  founded  on  very  peculiar 
circumstances.  Here  no  peculiar  circum- 
stances exist.  But  this  purchaser,  having 
been  permitted  to  violate  one  rule  of  the 
Court,  by  being  enabled  to  file  a  bill  of  re- 
view, now  seeks  to  trample  on  another. 
No  inconvenience  can  arise  from  his  per- 
forming the  decree.  He  has  always  the 
estate,  an  ample  security  for  at  least  the 
greater  part  of  his  money.  But  if  the  money 
is  paid  into  court,  how  many  difficulties  may 
arise  from  fluctuations  in  the  price  of  (he 
public  funds. 

They  also  referred  to  Williams  v.  Mellish 
(8)  as  an  authority  against  the  motion. 

The  Lord  Chancellor  suspended  his  judg- 
ment.   

Before  judgment  was  given  on  the  mo- 
tion, the  defendant  Usborne  filed  a  supple- 
mental bill  in  the  nature  of  a  bill  of  re- 
view. 


October  ftS. — A  motion  was  made  on  be- 
half of  Partridge,  that  the  bill  of  review 
might  be  taken  off  the  file. 

Partridge  had  not  appeared  to  the  bill, 
and  the  ground  of  motion  was,  that  it  bad 

(S)  1  Venoo,  lir. 
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been  filed  without  the  original  decree  having 
been  first  performed,  and  without  having 
obtained  from  the  Court  any  dispensation 
from  the  strict  rule  of  practice.  Even  if 
the  Court  should  ultimately  relieve  them 
from  the  rule,  they  had  no  right  to  exempt 
themselves  from  its  operation  at  their  own 
pleasure. 

On  the  other  hand,  it  was  argued,  that 
the  question  as  to  the  obligation  to  perform 
the  original  decree  had  not  yet  arisen.  Mr. 
Usborne  was  not  in  default  or  contempt  for 
omitting  to  perform  any  order  of  the  Court. 
It  was  true,  that  the  decree  ordered  him  to 
pay  his  purchase-money  and  the  costs  ;  but 
there  were  other  things  which  must  be  done 
previously,  and  done  by  the  plaintiff  in  the 
original  suit.  The  plaintiff  must  get  a 
conveyance  approved  by  the  Master ;  he 
muat  execute  the  conveyance  so  approved  ; 
and  he  must  obtain  the  Master's  certificate 
of  such  execution,  before  he  could  call  on 
Mr.  Usborne  to  pay  the  purchase-money. 
As  yet,  therefore,  there  was  nothing  for 
Mr.  Usborne  to  perform. 

It  was  also  contended,  that,  even  if  the 
motion  was  right  in  principle,  the  objection 
ought  to  be  taken  by  plea. 

In  reply,  it  was  asserted  that  the  convey- 
ance had  been  approved  of  by  both  parties, 
and  that  the  costs  had  been  in  part  taxed. 

The  Lord  Chancellor  ordered  the  motion 
to  stand  for  judgment  along  with  the  other. 


October  81. — The  Lord  Chancellor, — 
This  ia  a  suit  which  was  instituted  by  Mr. 
Partridge  against  Mr.  Usborne  for  the  pur- 
pose of  compelling  the  speciiic  performance 
of  a  contract  for  the  sale  of  an  estate.  A 
decree  was  pronounced,  directing  a  specific 
performance.  The  defendants  were  dis- 
satisfied with  the  result  of  that  suit,  and 
they  have  applied  to  this  Court  for  permis- 
sion to  file  a  bill  of  review,  in  consequence 
of  the  discovery  of  certain  facts  which  they 
could  not  make  use  of,  under  the  circum- 
stances, in  answer  to  the  original  complaint. 
The  Court  was  of  opinion,  on  hearing  the 
arguments  of  counsel  on  both  sides,  and 
upon  adverting  to  the  facts,  that  it  was  a  case 
in  which  a  bul  of  review  ought  to  be  al- 
lowed. 


After  that  order  was  pronounced,  an  ap- 
plication was  made  on  the  part  of  Mr.  Us- 
borne, the  defendant  in  the  original  suit,  to 
allow  that  bill  of  review  to  be  put  upon 
the  file  without  performing  the  original 
decree.  That  point  also  was  argued  by 
counsel  on  both  sides,  and  several  au- 
thorities were  referred  to.  The  authorities 
that  were  cited  were  notes  not  stating  with 
any  distinctness  or  detail  the  circumstances 
under  which  the  different  orders  were  made ; 
and  the  Court  therefore  was  naturally  de- 
sirous of  obtaining  more  particular  informa- 
tion as  to  the  circumstances  which  had 
given  rise  to  those  particular  judgments  of 
the  Court.  An  examination  took  place  of 
the  registrar's  book,  and  I  believe  an  exami- 
nation also  took  place  of  the  proceedings  in 
the  House  of  Lords, — it  being  stated,  in  one 
of  the  reports,  that  one  of  the  cases  had 
been  decided  before  that  tribunal.  The 
result  of  that  examination  has  been  laid 
before  me  :  I  have  considered  those  authori- 
ties, and  have  considered  the  other  cases 
that  have  been  referred  to  in  the  course  of 
the  argument. 

But,  before  I  had  an  opportunity  of 
pronouncing  judgment  upon  that  original 
•  motion,  during  the  vacation  the  bill  of 
review  was  put  upon  the  file,  without  wait- 
ing for  the  judgment  of  the  Court.  Im- 
mediately upon  the  meeting  of  the  Court,  an 
application  was  made  to  take  that  bill  off 
the  file.  I  have  heard  counsel  on  both 
sides  with  respect  to  that  second  motion ; 
and  I  thought  it  better  to  defer  giving  any 
judgment  on  that  motion,  until  I  had  had  an 
opportunity  of  making  up  my  mind  with 
respect  to  the  original  motion  made  during 
the  last  Sittings. 

The  order  of  Lord  Bacon  appears  to  me, 
as  far  as  relates  to  this  part  of  the  case,  to 
be  very  precise  and  distinct  in  its  terras  and 
meaning  ;  and  the  only  question  is,  whether 
this  Court,  under  the  circumstances  of  this 
particular  case,  will  feel  itself  justified  in 
dispensing  with  that  order.  That  the  order 
has  been  dispensed  with  upon  several  occa- 
sions, does  not  admit  of  dispute  ;  but  it  is 
material  to  consider  under  what  circum- 
stances the  order  has,  upon  the  occasions  ad- 
verted to,  been  dispensed  with  by  the 
Court. 

The  first  case  that  was  referred  to  was,  I 
think,  a  case  of  which  a  note  has  been  sent 
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to  me,  a  case  of  Cock  v.  Hebh ;  that  was  a 
case  where  the  decree  had  directed  the  pay- 
ment of  a  large  sum  of  money  to  a  person 
who  was  resident  in  Amsterdam.  The 
Court  thought  it  a  case  in  which  a  bill  of 
review  ought  to  be  allowed ;  the  defendant 
in  the  original  suit  stated,  that,  if  he  was 
compelled  to  pay  the  money  before  he  pro- 
ceeded in  the  suit  upon  the  bill  of  review, 
the  consequence  would  be  that  there  would 
be  a  failure  of  justice,  since  he  could  have 
no  means  of  compelling  the  appearance  of 
the  defendant ;  and  if  he  obtained  a  de- 
cree in  his  suit  upon  the  bill  of  review, 
there  would  be  no  means  of  procurmg  any 
fruit  of  that  decree.  The  Court,  under 
those  circumstances,  gave  him  permission  to 

Sroceed  upon  his  bill  of  review,  upon  con- 
ition  that  he  should  bring  the  money  into 
court.  The  case  appears  to  have  been 
brought  before  the  Uourt  a  second  time, 
upon  an  application,  made  by  the  plaintiff 
in  the  bill  of  review,  to  vary  the  order 
on  the  ground  of  his  poverty ;  he  had  no 
means  of  paying  the  money  into  court, 
and  he  prayed,  therefore,  tliat  he  might 
be  allowed  to  give  security ;  and  the  Court, 
considering  sll  the  circumstances  of  the 
case,  ultimately  gave  him  leave  to  give 
security  instead  of  paying  the  money  into 
court.  That  case  came  three  successive 
times  before  the  Court ;  the  orders  were 
pronounced,  I  thhik,  so  far  back  as  the 
year  1635.  The  circumstances  of  the  case 
were  very  special  and  particular ;  and  per- 
haps, if  the  rule  could  with  propriety  be 
dispensed  with  in  any  case,  that  was  a  case 
in  which  it  was  proper  the  Court  should 
dispense  with  the  rule. 

The  next  case  to  which  I  have  been  re- 
ferred, was  the  case  of  BaUtan  v.  J^inm, 
which  was  supposed  to  have  been  decided  in 
the  House  of  Lords  ;  but,  on  examination, 
it  does  not  appear — at  least  that  part  of  it 
does  not  appear — to  have  come  before  that 
tribunal.  It  was  a  case,  in  which  the  de- 
fendant in  the  original  suit  was  directed  to 
re-assure  certain  mortgaged  premises  to  the 
plaintiff.  He  objected,  that  that  would  ex- 
tingm'sh  the  right,  and  therefore  he  prayed, 
that  that  part  of  the  decree  might  for  the 
present  be  dispensed  with.  That  case  also 
came  on  several  occasions  before  the  Court; 
and  the  Court  ultimately,  in  one  of  its  orders, 
directed,  that  the  assurance  should  be  made 


to  one  of  the  clerks  in  court,  in  trust  for 
the  person  who,  in  the  ultimate  issue  of  the 
cause,  should  be  considered  by  the  judgment 
of  the  Court  as  entitled.  That  was  a  case, 
therefore,  in  which  the  Court  dispensed 
with  the  order  (that  was  in  the  year  1655); 
but  that  also  was  a  very  special  case,  and 
the  object  was  to  prevent  the  failure  of 
justice. 

A  third  case  which  has  been  referred  to 
is  the  case  of  Saville  v.  Darcy,  which  was 
decided  in  the  year  1662,  and  is  reported 
in  Freeman't  Reports.  The  note  of  it  is 
very  short :  it  was  a  decree  for  the  pay«« 
ment  of  a  certain  sum  of  money,  and  \he 
Court  dispensed  with  the  order,  directing 
security  to  be  given  for  the  payment  of 
the  money  :  founding  its  judgment  on  the 
decision  in  the  last  case  to  which  I  have  re- 
ferred, namely,  the  cta^  of  Bahtonv,  Biron^ 
in  which  case  it  was  stated  that  the  rule 
had  been  dispensed  with. 

In  the  case  of  Saville  v.  Darcy,  the 
particular  circumstances  are  not  stated ; 
nothing  appears  upon  the  report,  except 
simply  the  fact  that  it  was  a  decree  for  the 
payment  of  a  large  sum  of  money,  and  that 
the  Court  founded  its  decision  on  the  case 
of  Balston  v.  Biron,  which  was  founded  on 
special  circumstances.  It  is  not  impro- 
bable that  the  case  of  Saville  v.  Darcy t  al- 
though the  facts  are  not  stated,  had  in  it 
some  special  circumstances  to  justify  the 
judgment  of  the  Court.  That,  I  would  re- 
mark, is  the  only  case  which  is  open  to  the 
observation  that  was  made  at  the  bar,  of  its 
being  a  judgment  pronounced  immediately 
afler  the  Restoration,  and  therefore  not  en- 
titled to  much  weight.  It  was  decided,  in 
the  year  1662,  by  Lord  Clarendon. 

The  next  case  in  point  of  date  was  the 
case  of  Williams  v.  Mellish,  reported  in 
yernon,  which  was  decided  by  Lord  Keeper 
North.  In  that  case  the  learned  Judge 
said,  tliat  he  would  see  the  original  decree 
performed  to  a  tittle,  before  he  would  allow 
a  bill  of  review  to  be  filed.  The  party 
having  pleaded  his  poverty,  and  his  utter 
inability  to  pay  the  money,  the  Court,  be- 
fore it  would  dispense  with  the  rule,  required 
in  the  first  instance,  an  affidavit  that  he  was 
not  Worth  40/. ;  and  further,  that  he  should 
surrender  himself  a  prisoner  in  the  Fleet, 
there  to  remain  in  custody  until  the  deci- 
sion should  be  pronounced  upon  the  bill  of 
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review.  Upon  those  terms,  and  those  terms 
only,  It  consented  to  dispense  with  the 
order. 

The  next  case  was  a  case  also  decided 
before  the  same  learned  Judge,  which  was 
the  case  of  FUl<m  v.  the  Earl  of  Maxe* 
fields  reported  in  the  same  hook,  and  which 
was  decided  in  the  year  1684.  In  that  case, 
which  was  also  a  case  where  the  party  set 
up  his  inability  on  acconnt  of  poverty  to 
perform  tlie  original  decree,  the  Court  in- 
sisted, that,  before  it  dispensed  with  the 
order,  he  should  make  oath  that  he  was 
not  worth  40/.  besides  the  matter  in  dispute 
in  the  cause. 

There  is  another  case  also,  which  was 
referred  to,  (a  note  of  which  has  been  sent 
to  me,)  which  was  the  case  of  Paimet  v. 
Danhyt  which  was  decided  in  the  year  1 695, 
and  which  was  repeatedly  before  the  Court. 
In  the  case  of  Paimet  v.  Danby,  the  objec- 
tion was  raised  upon  the  record  by  demur- 
rer, and  the  Court  overruled  the  demurrer ; 
but  it  does  not  appear  what  were  the  par- 
ticular circumstances  which  led  to  the  deci- 
sion of  the  Court. 

It  does  not  appear  that  there  are  any 
other  decisions  since  that  time  relative  to 
the  point,  a  period  of  more  than  a  century; 
so  that  in  no  instance,  during  a  hundred 
years,  has  the  rule  in  this  respect  been  dis- 
pensed with ;  an  observation,  however,  which 
would  be  entided  to  much  greater  weight, 
were  it  not  also  accompanied  by  another  ob- 
servation which  was  made  at  the  bar,  that 
very  few  instances  had  occurred  during  that 
period  of  bills  of  review  having  been  al- 
lowed to  be  filed. 

Under  these  circumstances,  it  does  ap- 
pear to  me,  that  the  Court  has  upon  all 
occasions  been  extremely  jealous  not  to 
allow  the  rule  to  be  dispensed  with ;  because 
in  all  the  cases, — at  least  in  almost  all  the 
cases  to  which  1  have  referred,  the  permission 
was  founded  on  very  particular  and  special 
circumstances ;  and  it  seemed  absolutely  ne- 
cessary in  almost  everyone  of  those  instances 
that  the  rule  should  be  dispensed  with, 
otherwise  the  party  would  not  have  been 
capable  of  receiving  any  benefit  whatever 
from  his  bill  of  review. 

That  brings  me,  therefore,  to  the  const* 

deration  of  the  question,  whether  there  are 

in  this  case  circomstances  that  can  justify 

Che  Court  in  dispensing  with  the  ruJe.    I 
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have  attentively  considered  the  facts  and 
circumstances  of  the  case,  bestowing  upon 
it  the  best  attention  that  I  am  able  to  direct 
to  it ;  and,  I  think,  independently  of  the 
consideration  of  the  large  sum  of  money, 
there  are  not  circumstances  that  would  lead 
the  Court  to  interpose  ;  and  I  do  not  think 
that  the  single  consideration  of  the  amount 
of  the  sum  at  stake,  can  justify  the  Court  in 
interposing  for  the  purpose  of  dispensing 
with  this  order.  With  respect,  therefore, 
to  the  original  motion,  made  during  the  last 
Sittings,  I  am  of  opinion  that  it  cannot  be 
granted.  That  motion,  therefore,  must  be 
refused. 

That  brings  me,  therefore,  to  the  consi- 
deration of  the  motion  which  has  been 
made  at  these  Sittings.  That  motion  is,  that 
the  bill  should  be  taken  off  the  file.  It 
was  stated,  that  the  circumstance  o£  filing 
the  bill  of  review  before  the  original  mo- 
tion was  disposed  of,  was  in  the  nature  of 
a  contempt  of  the  authority  of  this  Court. 
I  am  quite  sure  that  it  was  not  so  intended; 
I  am  quite  satisfied  that  the  party  putting 
that  bill  on  the  file  meant  only  to  assert 
what  he  considered  his  just  right ;  and  the 
argument,  that  has  been  urged  in  support  of 
the  motion,  is  this: — that,  even  if  the  Court 
had  pronounced  the  decision  which  I  have 
now  pronounced  in  respect  of  the  first  mo- 
tion, the  putting  the  bill  upon  the  file 
would  not  have  been  at  all  at  variance  with 
or  inconsistent  with  that  decision.  They 
say,  that  the  true  interpretation  of  Lord 
Bacon's  order  is  this :  that,  before  you  are 
entitled  to  file  your  bill  of  review,  you  must 
perform  so  much  of  the  decree  as  they  can 
shew  that  you  are  bound  to  perform  ;  and, 
after  considering  the  order,  and  after  con- 
sidering the  nature  of  the  subject,  I  am 
of  opinion  tlmt  that  is  the  true  construc- 
tion of  the  order.  Whatever  the  party  is 
bound  to  do  at  the  time  when  the  bill  of 
review  is  put  upon  the  file,  he  must  do  be- 
fore the  bill  is  filed.  But,  as  the  permis- 
sion to  file  a  bill  of  review  is  always  given 
upon  the  assumption,  and  the  implied  un- 
derstanding and  engagement,  that  the  origi- 
nal decree  shall  be  performed,  I  am  also 
of  opinion,  that,  if,  after  the  bill  is  filed,  the 
period  arrives  when  money  ought  to  be 
paid,  it  is  incumbent  upon  the  party  to  pay 
that  money,  otherwise  an  application  may 
be  made  to  the  Court  on  that  ground  to 
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dismiss  the  billt-— he  having  filed  the  biU 
upon  an  understanding  and  engagement 
which  he  has  failed  to  comply  with. 

That  renders  it  necessary,  therefore,  to 
consider  the  particular  circumstances  of 
this  case,  and  the  particular  position  of  the. 
cause.  And,  first,  as  to  the  terms  of  the 
decree.  The  decree  is  for  a  specific  perfor- 
mance. The  defendant  in  the  original  suit  is 
bound  to  pay  the  stipulated  residue  of  the 
purchase-money,  amounting  to  65,000^.  and 
upwards,  but  he  is  bound  to  pay  that  money 
after  theexecution  of  the  deed  of  conveyance, 
the  execution  certified  by  a  Master,  and  the 
delivery  of  the  title-deeds :  he  is  not  bound 
to  pay  the  money  till  that  has  been  done ;  and 
these  things  to  be  done  in  the  first  instance 
by  the  plaintiff  in  the  or]gina^  suit.  This 
consideration,  therefore,  renders  it  necessary 
to  inquire,  what  was  the  particular  position 
of  the  parties  at  the  time  when  the  bill  was 
-filed.  If  I  was  satisfied  that  the  plaintiff 
had  done  what  it  was  necessary  for  him  to 
do  in  the  first  instance,  in  order  to  put  the 
other  party  in  default  for  not  paying  the 
money,  there  would  be  an  end  of  the  case ; 
but  that  renders  it  necessary  for  me  to  con- 
sider how  the  evidence  in  this  respect  stands 
before  the  Court.  The  party  who  makes 
the  motion  to  have  the  bill  taken  off  the  filei 
must  himself  establish  his  case.  I  look,  there- 
fore,  at  the  affidavit  upon  which  this  motion 
is  founded.  The  only  allegation  in  that  affi- 
davit appticable  to  this  point  is,  that  the 
defendant  in  the  original  suit  has  not  yet 
performed  the  decree,  or  had  not  performed 
the  decree  at  the  time  when  he  filed  his  bill. 
He  may  not  have  performed  the  decreef 
because  it  may  not  have  been  requisite  fbr 
him  to  do  anything.  If  it  was  incumbent 
upon  the  plaintiff  in  that  suit  to  do  certain 
things  before  it  could  be  required,  on  the 
other  side,  that  the  defendant  should  pay 
the  money;  it  is  not  sufl3cient«*-with  refe- 
rence to  the  terms  of  the  decree^  for  the 
purpose  of  making  out  an  affirmative  ease 
against  the  defendant — to  allege  in  the  affi- 
davit that  the  decree  has  not  been  per- 
formed :  it  would  be  necessary  to  go  fur- 
ther, and  to  shew  that  there  had  been  this 
default  on  the  part  of  the  defendant.  NoW| 
nothing  of  that  sort  appears  upon  the  face 
of  the  affidavit. 

Looking,  therefore,  at  the  mere  allegation 
in  the  affidavit^  that  the  defendant  Ym  not 


performed  die  decree  \  and  finding,  upon  ad- 
verting to  the  decree  itself  that  the  defen- 
dant is  not  bound  to  pay  the  money  until 
certain  acts  are  done  by  the  plaintiff;  find- 
ing no  statement  in  the  afiSdavit,  that  those 
acts  have  been  done ;  considering  the  onus 
of  proof  to  be  thrown  upon  the  party  making 
the  application  to  have  the  bill  taken  off 
the  file, — I  am  of  opinion  that  a  sufficient 
case  has  not  been  made  out  to  sustain  that 
motion.  It  does  not  appear  to  me  that 
there  has  been  any  default;  it  does  not 
appear  to  me,  that,  at  the  time  when  the 
bill  was  put  upon  the  file,  it  was  incumbent 
upon  the  plaintiff  in  the  new  suit  to  have 
paid  the  money.  As  that  does  not  appear,  I 
think  there  is  not  sufficient  to  justify  me, 
upon  the  facts  as  they  now  stand,  to  direct 
the  bill  to  be  taken  off  the  file. 

If  it  should  appear,  however,  upon  the 
result  of  the  inquiry,  when  the  period  shall 
arrive — or  now,  if  the  period  has  already 
arrived — for  the  payment  of  the  moneyi 
tliat  it  has  not  been  paid,  and  an  application 
is  made  to  me  founded  on  that  default, 
that  would  lead  me  to  a  different  considera- 
tion of  the  subject;  and  I  might,  under 
those  circumstances,  direct,  tliat  no  further 
proceedings  should  take  place  under  the  bill 
of  review,  till  that  money  was  paid. 

The  present  motions  must  be  dismissed  | 
and,  I  think,  that  the  justice  of  tlie  case  is» 
that,  both  motions  being  dismissedi  the 
costs  of  each  should  follow  the  fate  of  the 
application. 


I*M« 


1828.     ■>    Ex  parte  orukdV,  in  the 
November.^       matter  of  russell. 

Under  a  eommiuion  qf  hamkrufA  immi 
prior  to  the  Ut  of  September  1625,  a  debit 
ivAtcA  woe  contingent  ai  ike  iesmng  of  the 
eommiimn^  6ii<,  before  thai  date^  had  ceated 
to  be  contingent^  cmmot  be  prooed. 

Thepetitk>n  stated^  that,  by  an  indenture 
bearing^  date  the  18th  of  February  1772| 
and  made  between  George  Russell  of  the 
first  part,  Joshua  Grundy  and  Sarah  his 
daughter  of  the  second  part,  and  Nicholas 
Grundy  and  Thomas  Russell  of  the  third 
part,— «fler  reciting,  that  a  marriage  waa 
intended  to  be  had  between  die  said  George 
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RasaeUaadStrahGhrundy;  andUiatdMuid 
George  Ruaaell  had  agreed,  in  caae  the  said 
Sarah,  bia  intended  wife,  or  any  issue  of 
hia  body  by  her  should  survive  him,  aa  a 
further  provision  for  her  and  them,  to  secure 
by  his  covenant  the  payment  of  the  sum  of 
20001.  to  the  said  Nichohw  Grundy  and 
Thoroaa  Russell,  or  the  survivor  of  themi 
his  executors  or  administrators,  immediately 
upon  such  his  decease,  or  within  one  month 
after,  upon  tlie  trusts  thereinafter  stated,-— 
it  waa  witneased,  that  the  said  George  Rus- 
sell, in  coQsideradon  of  tlie  said  intended 
marriage,  &c.,  did  covenant  with  the  said 
Joshua  Grundy,  his  executors  and  admini- 
strators, that,  in  case  the  said  intended 
marriage  should  take  effect,  and  the  said 
Sarah,  bis  Intended  wife,  or  any  child  or 
iasue  of  any  child  of  her  body  by  him, 
ahottkl  aurvive  him  the  said  George  Russell, 
his  executors  or  administrators  should  and 
would,  immediately  upon  his  decease,  aa  a 
further  provision  for  her  and  them,  pay  or 
cause  to  be  paid  unto  the  said  Nicholas 
Grundy  and  Thomas  Russell,  or  the  survi- 
vor of  them,  his  executors  or  administra- 
tors, the  further  sum  of  2000^  upon  certain 
trusts,  for  the  benefit  of  the  issue  of  the 
marriage.  The  performance  o{  the  cove- 
nant waa  further  aeciurad  by  the  bond  of 
George  Russell. 

The  marriage  look  efibot«*^On  the  14th 
of  July  1803,  a  commission  of  bankrupt 
issued  against  George  Russell,  under  which 
he  waa  dedared  a  bankrupt.  He  died 
on  the  2ist  of  February  1825,  leaving 
three  daughters,  the  only  issue  of  the  mar« 
riage,  him  surviving* 

The  petition  was  presented  by  one  of  the 
daughters  and  her  husband.  It  stated, 
that  a  renewed  commission  had  issued  in 
May  1828;  that  five  dividends  were  made 
undev  the  original  coromiasion  in  the  life- 
time of  George  Russell,  amounting  together 
to  twelve  ahillings  in  the  pound;  that  a 
eoBsideFaUe  sum  of  money,  which  had  arisen 
from  the  estate  of  the  bankrupt,  remained 
to  be  divided ;  diat  proof  ought  to  be  ad- 
mitted in  respect  of  the  aforeaaid  debt  of 
SOOO/.  under  the  renewed  commission,  the 
contingeocy,  upon   which  the  same    waa 

Kiyabk,  having  happened;  that  Thomas 
ussell  and  Nicholas  Grundy,  the  trustees 
named  in  theindenture^  had  been  long  dead, 
and  it  was  not  known  which  of  them  had  sur- 


vived the  other.  The  prayer  was,  that  the 
petitioner,  Joshua  Grundy,  might  be  admit- 
ted to  prove  the  debt  of  2000^.  under  the 
commission,  on  behalf  of  himself  and  the 
other  ceiUuM  que  trusty  and  to  receive  a 
dividend  thereon. 

ilfr.  Merwale  appeared  for  the  petition. 

The  56th  section  of  the  New  Bankrupt 
Act  provides,  '*  that,  if  any  bankrupt  shall, 
before  the  issuing  of  the  commission,  have 
contracted  any  debt  payable  upon  a  contin- 
gency which  shall  not  have  happened  befora 
the  issuing  of  such  commission,  the  person^ 
with  whom  such  debt  has  been  contracted, 
may,  if  he  think  fit,  apply  to  the  Commis- 
sioners to  set  a  value  upon  such  debt,  and 
the  Commissioners  are  hereby  required  to 
ascertain  the  value  thereof,  and  to  -admit 
such  person  to  prove  the  amount  ao  ascer- 
tained, and  to  receive  dividends  thereon ; 
or  if  such  value  shall  not  be  so  ascertained 
before  the  contingency  shall  have  happened^ 
then  such  person  may,  after  such  contin- 
gency ahall  have  happened,  prove  in  respect 
of  such  debt,  and  receive  dividends  with 
the  other  creditors,  not  disturbing  any 
former  dividends:  provided  such  person 
had  not,  when  such  debt  was  contracted, 
notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed." 

Here  the  contingency  has  happened,  and 
the  amount  of  the  demand  is  ascertdned. 
The  dauae  is  retrospective,  and  applies  to 
commissions  existing  before  the  date  of  the 
act,  as  well  aa  to  subsequent  commissions. 
The  words  of  the  clause  are  general. 

Mr.  Russell  appeared  for  the  assignees. 

This  demand  is  not  proveable ;  it  had 
ceased  to  be  a  contingent  demand  before 
the  act  was  passed,  and  would  not  come 
within  the  clause,  even  if  the  56th  section 
extended  to  commissions  previously  exist- 
ing. Here  was  a  demand,  which,  for  a 
quarter  of  a  century,  had  not  been  prove- 
able :  and  the  legislature  never  meant  to 
Sive  a  new  existence  to  such  demands, 
esides,  the  185  th  lection  provides,  "  that 
nothing  herehi  contained  ahall  render  in- 
valid any  commission  of  bankruptcy  now 
subsisting,  or  which  shall  be  sulwisting 
at  the  time  this  act  shall  take  effect,  or  any 
proceedings  which  may  have  been  had 
thereunderi  or  affkd  or  kaen  any  rights 
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c/atm,  demand  or  remedy  which  any  per* 
tan  now  has  thereunder,  or  upon  or  agauut 
any  bankrupt  against  whom  any  commission 
*has  or  shall  have  issued,  except  as  is  herein 
specifically  enacted.**  Now,  to  make  such  a 
debt  as  this  proveable,  which  was  not  prove- 
able  before,  would  be  to  affect  rights  under 
the  commission,  and  also  rights  against  the 
bankrupt.  It  would  lessen  the  rights  of 
the  creditors  who  had  proved  before:  it 
would  give  a  new  right  under  the  commis^* 
sion  to  persons  who  previously  had  no  right 
under  it :  and  it  would  take  away  the  right, 
which  the  party,  having  the  contingent  de* 
mand  was  entitled  to,  against  the  assets 
which  the  bankrupt  might  leave  behind 
him.  Now,  the  ld5th  section  declares,  that 
the  act  is  not  to  have  such  an  operationj 
except  where  it  is  specifically  enacted ;— - 
that  is,  except  where  there  are  direct,  ex- 
press, and  specific  words,  enacting,  that 
rights  shall  be  affected  or  lessened.  Here 
there  are  no  such  specific  words. 

The  Vice  Chancellor  was  of  opinion,  tliat 
this  demand  was  not  proveabldand  that  the 
56th  section  could  not  be  construed  retro- 
spectively: but  the  petition  was  ordered  to 
be  put  in  the  paper  to  be  spoken  to  on  a 
subsequent  day. 

Mr.  Merivale  cited  Bell  v.  Billon  (I),  in 
which  it  was  held  that  the  55  th  section  was 
retrospective  :  and,  from  tlie  language  used 
by  the  Lord  Chief  Justice  of  the  Common 
Pleas  on  that  occasion,  it  seemed  to  hfi  his 
opinion,  that  every  clause,  which  was  not  ex- 
pressly made  prospective  only,  was  to  have 
a  retrospective  operation. 

Mr.  Russellt  contra. 

Bell  V.  Billon  does  not  apply,  because 
the  decision  there  did  not  affect  or  lessen 
any  right  which  any  person  had  under  the 
commission,  or  against  the  bankrupt  at  the 
date  of  the  passing  of  the  act.  The  an- 
nuity was  proveable  under  the  commission 
before  the  act  of  6  Geo.  4.  as  well  as  afler. 
If  every  section,  in  which  the  language  is 
not  expressly  prospective,  is  to  be  construed 
retrospectively,  the  proviso  in  the  I35th  sec- 
tion becomes  absurd :  for  that  proviso  must 
then  be  read  thus — "  tliat  nothing  herein 
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contained  shall  affect  or  lessen  any  rigfati 
claim,  demand  or  remedy  which  any  person 
now  has  thereunder,  or  upon  or  against  any 
bankrupt  against  whom  any  coromisaion  lias 
or  shall  have  issued,"  except  so  far  as  is  herein 
enacted  by  prospective  words,  Now^  clauses 
expressed  in  language  exclusively  prospec- 
tive, could  not  possibly  be  retrospective, 
and  could  not  afiect  any  right  under  a 
previously  existing  commission:  in  other 
words,  the  proviso  will  be  a  declaration, 
that  nothing  is  to  affect  an  existing  right, 
except  what  could  not  possibly  affect  an 
existing  right. 

TIw  Vice  Chancellor  continued  to  be  of 
the  opinion  which  he  had  before  expressed. 
Bell  V.  BiUan  did  not  come  within  the  pro- 
viso of  the  ld5th  section :  and  it  was  too 
much  to  say,  that  every  section  was  to  be 
retrospective,  unless  it  was  couched  in 
words  which  were  expressly  prospective. 

The  petition  was  dismissed  with  costs  (2)« 


Auffust   i    ^^  '^  matter  of  sheppard. 

Construction  of  the  l$tnd  section  of  the 
6  Geo.  4.  c.  16. 

The  I32nd  section  of  the  6  Geo.  4.  c.  16. 
is  not  retrospectioe. 

In  this  case,  the  creditors  under  the  com^ 
mission,  had,  previously  to  the  year  1825, 
received  dividends,  amounting  in  the  whole 
to  twenty  shillings  in  the  pound ;  and  a  suf- 
plus  remained. 

Tl»e  question  was,  whether  the  bankrupt 
was  entitled  to  have  the  surplus  paid  ovei 
to  him,  or  whether  the  simple  contract  cre- 
ditors were  entitled,  under  ^e  1 82nd  seo« 
tbn,  to  have  interest  on  their  debts. 

The  182nd  section  provides,  that  the  as*( 
signees  shall  not  pay  the  sar|dus  to  the 
bankrupt,  "  until  all  creditors,  who  have 
proved  under  the  commission  shall  hav« 
received  interest  upon  their  debts,  to  be 
calculated  and  paid  at  the  rate  and  in  the 
order  following ;  (that  is  to  say,)  all  credi-* 
tors  whose  debts  are  now  by  law  entitled  to 

(9)  An  appeal  from  this  ordeftas  btM  prMsate 
and  ia  still  peadiog. 
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carry  interest,  in  the  eVent  of  a  surplos,* 
shall  first  recelTe  interest  on  such  debts  at 
the  rate  of  interest  reserved,  or  by  law  pay- 
able diereon,  to  be  calculated  from  the  date 
of  the  commissioo*  and  af^er  such  interest 
shall  have  been  paid,  all  other  creditors  who 
have  proved  under  the  commission  shall  re^ 
ceive  interest  on  their  debts  from  the  d^te 
of  the  commission,  at  the  rate  of  41,  per 

Cvntmutm 

Mr.  MmUagve  was  for  the  bankrupt. 

The  Vice  Chancellor  was  of  opinion,  that 
to  give  interest  to  the  simple  contract  cre^ 
ditors,  would  be  to  affect  and  vary  their 
rights  under  the  commission,  and  against 
the  bankrupt.  He  therefore  thought  that 
they  were  not  entitled  to  interest: 


1828 
December 


\>er.  y 


In  the  maiter  of  the  blec*- 

TION  OF  A  COEONBR  FOR  THE 
COUVTT  OF  KOTTIMOHAM. 


A  freeholder  of  the  comUy^  having  a  plaee 
m  the  county f  where  he  ha»  a  right  to  resides 
it  capable  of  being  elected  coroner » 

Smch  a  peraon^  being  elected  coroner,  will 
not  be  remaoedfrom  the  office^  because  Ite  has 
also  a  residence  in  a  town  comprised  witltin 
the  anUnt  of  the  county ,  but  not  being  part  of 
the  eountyt  which  has  been  his  more  usual 
plaee  of  abode. 

Qttsere, — ^whether  a  coroner  will  be  re- 
moeed  on  account  of  his  more  usual  place  of 
abode  being  in  a  town  situate  within  the 
ambit  of  the  county^  but  not  part  of  the 
county  f  when  no  inamoenienee  has  arisen  from 
the  circumstance. 

This  was  the  petition  of  Mr.  Shiltom 
It  stated,  that,  Mr.  Wright,  the  coroner  for 
tlie  Southern  Division  of  the  county  of 
Nottingham  having  died,  the  election  of  a 
new  coroner  was  fixed  for  thelSth  of  May  ;, 
thit  there  have,  for  time  immemorial,  been 
two  coroners  of  and  for  the  county  of  Not* 
tingham,  one  of  whom  has  resided  in,  and 
usually  acted  for,  the  Southern  Division,  and 
the  other,  in  and  for  the  Northern  Division 
thereof;  that,  bolides  some  other  persons, 
wboae  immtn  were  afterwards  witndrawni 


the  petitioner  aind  Christopher  Swahn  he- 
came  candidates  for  the  office.  *^ 
That  the  petitioner,  for  some  years  before, 
and  at  the  time  of  the  decease  of  Mr. 
Wright,  resided,  and  had  ever  since  conti* 
nued  to  reside,  and  still  resides  at  Sneinton, 
being  a  convenient  place  within  the  Southern 
Division  of  the  said  county,  and  within  one 
mile  of  the  town  of  Nottingham ;  that 
Christopher  Swann,  for  some  time  before^ 
and  at  and  after  the  time  of  the  decease  of 
Thomas  Wright,  resided,  and  did,  at  the 
time  of  the  election  hereinafter  mentioned^ 
really  reside,  and  has  ever  since  really  re« 
sided  at  the  town  of  Nottingham,  beii^ 
within  the  town  and  county  of  the  town  of 
Nottingham ;  that,  the  town  and  county  of 
tlie  town  of  Nottingham  is,  and  from  very 
ancient  time  hath  been,  a  distinct  county, 
having  coroners  of  its  own,  and  being 
wholly  separate  from,  and  independent  of 
the  county  of  Nottingham;  and  the  free* 
holders  and  residents  of  and  in  the  town 
and  county  of  tlie  town  of  Nottingham, 
have  not  been,  as  such,  either  freeholders  or 
residents  of  or  in  the  county  of  Notting- 
ham, nor  entitled  to,  nor  subject  to  any 
rights,  privileges,  or  burdens  belonging  or 
incident  to  the  freeholders  and  residents  of 
and  in  the  county  of  Nottingham;  that 
Christopher  Swann,  on  becoming  a  candi- 
date for  the  office,  published  advertisements 
thereof  in  the  provincial  newspapers  circu- 
lated in  the  county  and  otherwise,  in  which 
he  described  himself  as  of  the  town  of  Not- 
tingham ;  that,  afterwards  it  was  suggested 
to  Itim,  that  his  residing  out  of  tlie  county 
of  Nottingham  might  render  him  ineligi- 
ble ;  and  he  thereupon  observed,  that,  if 
there  were  anything  in  such  objection,  he 
could  obviate  it,  by  taking  lodgings  within 
the  county  for  a  short  time,  and  until  the 
election  should  be  over,  or  to  tliat  effect; 
that,  afterwards,  and  about  fourteen  days 
before  the  day  of  election,  Christopher 
Swann  published  and  circulated  another  ad- 
vertisement of  his  being  a  c«ididate,  and  in 
such  advertisement  he  described  himself 
as  of  Beeston,  in  the  county  of  Notting- 
ham ;  that  William  Hurst,  the  brother-in- 
law  of  Christopher  Swann,  is  in  the  actual 
possession  of  a  house  and  premises  at 
Beeston,  in  the  county  of  Nottingham,  and 
duly  assessed  and  rated  to  the  parpchiai 
raieii  of  the  parish  of  Beeston  for  the  same ; 
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that«  about  the  lime  of  istuiiig  sueh  leeond 
advertisement*  Christopher  Swann  went 
with  his  wife  to  the  house  of  his  brother- 
in<-law  at  Beeston*  and  slept  there  two  or 
three  nights  in  each  week;  but,  that  ex- 
cept as  aforesaid,  Christopher  Swann  con« 
Itnued  to  reside  in  the  town  of  Notting- 
hanii  and  to  occupy  his  house,  and  earry  on 
bis  business  as  an  attorney  there;  and  that, 
during  such  his  residence  in  the  house  of 
his  brother-in-law,  his  said  brother-»in-law 
continued  to  reside  there;  that  Swann 
never  described  himself  as  of  Beeston,  or 
otherwise  than  as  of  the  town  of  Notting^ 
ban,  except  in  matters  relating  to  his  being 
a  candidate  for  the  said  oflBce ;  that  both  he 
and  the  other  members  of  his  family  and 
his  friends  gave  out  and  declared,  that  bis 
residence  within  the  county  of  Nottingham 
was  a  temporary  residence  only,  and  was 
with  a  view  to  his  being  elected  to  the 
office  of  coroner  for  the  county;  that,  at 
the  county  court  holden  on  the  Idth  of  May, 
the  petitioner  and  Swann  were  both  put  in 
nommation  for  the  office ;  and  Swann,  being 
then  publlely  asked  as  to  his  place  of  resi- 
dence, declared  himself  to  be  of  the  town 
and  county  of  the  town  of  Nottingham, 
and  of  Beeston  in  the  county  of  Notting*- 
bam ;  that  the  petitioner  publicly  objected 
to  the  eligibility  of  Swann,  on  the  ground 
of  his  not  being  bond  Jlde  resident  in  the 
county  of  Nottingham,  but  resident  in  the 
town  and  county  of  the  town  of  Notting- 
ham, out  of  the  county  of  Nottingham ;  and 
be  gave  notice  to  the  freeholders,  that  votes 
given  to  Swann  would  for  such  reason  be 
thrown  away ;  but  that  Swann  was  returned 
as  duly  elected,  and  the  return  of  such 
election  had  been  in  the  usual  manner 
transmitted  to  the  High  Court  of  Chancery; 
that  Swann,  if  he  had  since  resided  in  any 
manner  at  Beeston,  or  in  the  county  of 
Nottingham,  liad  done  so  colourably,  and 
with  a  view  to  support  his  said  election; 
and  that  his  intention,  at  the  time  of  his 
election  was,  and  still  continued  to  be,  to 
reside  permanently  in  the  town  of  Notting* 
ham,  out  of  the  said  county  of  Nottingham. 
The  prayer  was,  that  the  election  and 
return  of  Swann  might  be  declared  void  and 
aet  aside,  and  that  it  might  be  declared  that 
the  petitioner  was  duly  elected;  or  other* 
wise^  that  Swann  might  be  removed  from 
the  office  of  ooranet  as  not  qualified,  by 


reason  of  his  residence  out  of  the  eomily} 
and  that  a  writ  might  be  issued  for  that  purit 
pose ;  and,  in  that  ease,  that  a  new  writ 
might  be  issued  for  electing  a  eoiwser  of 
and  for  the  county  of  Nottii^ham. 

The  allegationa  of  the  petition  were  veri« 
fied  by  the  affidavit  of  Mr.  Shilton. 

Mr.  Swann,  by  his  affidavit,  stated,  Uiat, 
in  June  1821,  he  purchased  a  dweUing^ 
house,  garden,  orchard,  out-buildings,  and 
about  seven  acrss  of  land,  at  Beeston,  which 
were  duly  conveyed  to  him  in  fee ;  that,  in 
the  month  of  July  1821,  he  went  to  reside 
upon  the  premises  he  had  so  purchased,  and 
continued  to  reside  there  until  August  1828 ; 
that,  during  the  summers  of  1821,  1822| 
and  1828,  he  verbally  agreed  with  his  bro* 
ther-in-Iaw,  William  fiurst,  who  then  oeeu* 
pied  a  dwelling-house  in  the  town  of  Notting** 
ham,  and  has  ever  since  that  time  continued 
to  occupy  the  same,  to  let  to  him  certain 
apartments  in  the  house  at  Beeston  for  a 
pecuniary  rent;  and  that  when  he,  the 
deponent,  left  bis  bouse  at  Beeston  in  Avr 
gust  1829,  he  returned  to  the  town  of  Not- 
tingham to  reside,  and  verbally  let  the  whole 
of  bis  house  and  premises  at  BeeBtou  to 
William  Hurst,  as  tenant  from  year  to  year ; 
and  that  Hurst  bad  continued  to  occupy  the 
same*  aa  such  tenant,  without  any  lease  or 
agreement  in  writing;  that  he,  the  depo« 
nent,  some  time  in  the  beginning  of  April 
last,  applied  to  Hurst  to  let  him,  the  depo* 
nent,  live  in  his  said  dwelling-house  at 
Beeston  in  the  same  way  that  Hurst  live4 
therein  with  the  d^xment,  whilst  the  dwel- 
ling-house was  in  the  deponent's  occupation ; 
which  William  Hurst  agreed  to  do,  and 
upon  the  same  terms  on  which  William 
Hurst  had  so  previously  occupied  the  same ; 
and  that  thereupon  he,  the  deponent,  and  Ui 
wife,  went  to  his  house  at  Beeston,  and  oc- 
casionally slept  there ;  that  the  -deponent 
atill  continues  in  such  possession  thereof; 
and  immediately  after  he  had  so  agreed 
with  William  Hurst,  published  to  the  free* 
holders  of  the  county  oif  Nottingham,  that  hie 
residenoe  was  at  Beeston,  by  dating  his 
addresses  to  them  from  that  place;  that  it 
was  suggested  to  him,  that  his  residing  out 
of  the  county  of  Nottingham  might  render 
him  ineligible  to  the  office,  and  that  he  there* 
upon  observed,  that,  if  there  were  anything 
in  auoh  objectieo  ho  oeold  oMale  it  by 
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tftkiBg  lodgiagi  within  th6  county  {    but 
he  d^ed  that  he  obeerved— **'  for  a  short 
lime  and  until  the  election  was  overi"  or  to 
that  efibet;  and  he  did  at  the  same  time 
further  observe,  thati  as  he  did  no^  kmow 
whether  a  residence  in  the  county  of  Not- 
tingham was  required  by  law  or  not,  he 
would  take  apartments  in  the  county  for 
the  expreaa  purpose  of  making  him  legally 
qualified  by  law  to  act  as  coroner,  and  of 
preventing  any  objection  being  thereafter 
Buide  to  his  eligibility  on  the  ground  of  hia 
non*residence ;  and  that  he  did  enter  into 
anch  agreement,  and  reside  and  sleep  in  the 
county,  in  manner  and  for  the  particular 
purpoeee  before  mentioned.    He  admitted 
that,  except  aa  aforesaidi  he  had  residedi 
and  still  continues  to  reside  in  the  town  of 
Nottingham,  and  to  occupy  his  house  and 
carry  on  his  business  as  an  attorney  there  ; 
and  that  he  never  described  himself  as  of 
Beealoni  except  in  matters  relating  to  his 
being  a  candidate  for  the  office;  but  he  de« 
nied  that  he  ever  gave  out  tliat  his  residence 
within  the  county  of  Nottingham  was  a  tem« 
porary  residence  only ;  that  the  town  of  Not* 
tingham  is  within  the  ambit  of  the  South 
Division  of   the    county  of  Nottingham, 
and  is  the  most  convenient  place  for  the 
residence  of  the  cotoner  for  the  South  Di« 
vision,  inasmuch  as  it  is  most  centrally 
situated,  and  as  there  is  a  constant  oommu* 
nication  from  it  with  all  parts  of  the  county 
of  Nottingham,  by  means  of  mails,  coacltes, 
carriers,  and  postmeui  to  the  town  of  Not- 
tingham ;  and  that  the  residence  of  the  de- 
ponent in  the  town  of  Nottingham  is  within 
a  short  distance  of   the  county*hall  and 
county  gaol,  and  not  more  than  about  font 
hundred  yards  from  the  county  of  Netting* 
ham; — ^that  the  petitioner  Shilton  resides 
within  about  four  hundred  and  fifty  yards 
of  the  town  of  Nottingham  ;  and  that  he 
has  an  office  in  the  town  of  Nottinghami 
where  lie  usually  transacts  his  business,  and 
wliere  he  ia  usually  to  be  found  during  tlie 
day-time ;  and  that  he  seldom  returns  to 
hia  residence  at  Sneinton  afler  breakfast- 
time  in  the  morning  until  the  evening*    He 
denied  that  he  resided  at  Beeston  colourably, 
or  that  he  did,  at  the  time  of  hia  election,  and 
doea  intend  permanently  to  reside  at  Notting^ 
ban  out  of  the  county  of  Nottingham ;  but 
be  admitted  tltat  he  residea  at  Beeston  afore* 
aaid  with  a  view  to  cupport  his  election ) 


and  that  he  intends  to  oontinue,  and  is  quite 
willing  to  continue  his  residence  there,  if 
the  Lord  High  Chancellor  should  decide 
that  such  a  residence  is  legally  neceqaary. 

There  were  affidavits,  stating  that  the 
coroners  for  the  counties  of  Norfblk,  Nor- 
thumberland, Kent,  York,  Lincoln,  Wor- 
cester, Wurwick,  Gloucester^  and  Chester, 
had  often  been,  and  some  of  them  et  pre- 
sent were,  persons  who  resided  respectively 
in  the  cities  of  Norwich,  Newcastle,  Can- 
terbury, York,  Lincoln,  Worcester,  Coven- 
try, and  Clieftter,  and  had  no  residence  in 
tlie  counties  for  which. ithey  were  coroners  | 
those  several  cities  being  separate  ju<« 
risdictione,  and  forming  counties  by  them- 
selves. 

Mr.  Sugden  appeared  to  support  the 

petition. 

By  the  S  Edw.  1.  c.  10.  it  is  provid- 
ed, "  that  through  all  shires  sufficient  men 
shall  be  chosen  to  be  coroners,  of  the  most 
wise  and  discreet  knights,  which  know,  wil1| 
and  may  best  attend  upon  such  offices,  and 
which  lawfully  shall  attach  and  present 
pleas  of  the  Crown. 

The  14  Edw.  S.  c.  8.  enacts,  that  the 
coroner  shall  have  in  the  coUnty  lands  in 
fee,  sufficient  to  answer  to  all  people* 

The  28  Edw.  S.  c.  16.  enacts,  "  that  all 
coroners  shall  be  chosen  in  the  full  County 
Court,  by  the  commons  of  the  county,  of 
the  most  fit  people  who  shall  be  found  in 
tlie  county."  The  class  from  whom  the 
choice  is  to  be  made,  are  '  persons  in  the 
county,'  that  is,  persons  residing  in  the 
oounty.  Now,  it  is  clear,  that  the  actual 
residence  of  Mr.  Swann  was  not  in  the 
county,  but  in  the  town  of  Nottingham,  which 
it  completely  severed  from  the  county :  his 
occasional  residence  at  Mr.  Hurst's  house 
does  not  constitute  a  residence  in  tlie  county, 
unless  a  man  may  be  actually  resident  at 
one  and  the  same  time  in  two  different 
places. 

The  notice  of  a  death  ought  to  be  com- 
municated to  the  coroner  by  the  peace  of- 
ficer of  the  parish.  How  could  a  consuble 
be  required  to  go  out  of  his  county,  in  Order 
to  give  the  requisite  inibrmation?  The 
charge  to  the  county  will  also  be  increased, 
if  the  coroner  may  be  resident  out  of  the 
county,  as  hift  remuneration  ie  gifen  him 
in  the  shape  of  mileege, 


64 


CASES  IN  CHANCERY : 


It  is  in  Tain  to  say,  that  here  there  is  no 
practical  inconvenience.  The  rule  of  law 
cannot  vary  with  the  greater  or  less  degree 
of  mischief  actually  resulting.  If  the  of- 
fice of  coroner  may  be  filled  by  a  person 
who  resides  not  within  the  county,  but  at  a 
distance  of  five  hundred  yards  from  it ; 
it  may  on  the  same  principle  be  held  by  an 
individual  who  resides  at  a  distance  of  &ve 
miles. 

Mr.  Bkkerstetht  contr^. 

Mr.  Swann,  even  supposing  his  residence 
to  be  in  the  town  of  Nottingham,  answers 
the  description  of  **  a  person  to  be  found  in 
the  county,"  for  the  town,  though  a  sepa- 
rate jurisdiction,  is  locally  within  the  ambit 
of  the  county.  But  how  can  it  be  said, 
that  residence  in  the  county  is  a  requisite, 
merely  because  the  election  is  to  be  made 
by  the  freeholders,  and  out  of  the  people 
who  shall  be  found  in  the  county  ?  If  re- 
sidence in  the  county  at  the  time  of  the 
election  be  necessary,  how  comes  it  not  to 
be  expressly  required  by  unambiguous 
words  ?  Is  it  su£3cient,  if  he  begins  to  re- 
side as  soon  as  the  election  has  taken  place ; 
or  must  the  residence  have  commenced  with 
the  election  ? 

This  gentleman  has  a  house  in  the  county 
belonging  to  himself,  in  which  he  and  his 
family  occupy  apartments.  This  is  a  resi- 
dence in  the  county,  in  the  strict  sense  of 
the  words  :  and,  for  all  practical  purposes, 
whether  at  Beeston,  or  in  the  town  of  Not- 
tingham, he  is  resident  in  the  county. 

The  general  practice  with  respect  to 
coroners,  shews,  tnat  the  law  has  never  been 
construed  as  disqualifying  a  man  for  being 
coroner  of  a  county,  because  he  resides  in  a 
town,  locally  situate  within  the  county,  but 
constituting  a  county  by  itself.  ^ 

The  following  authorities  were  referred 
to:— 

4  Co.  46.,  b. 

2  InsL  81. 

1  Lord  Raytfumdf  786. 

7  Dotvling  and  Ryland^  940. 

Woodward  v.  Bo(ah,  7  B.  &  C.  801 ;  s.  c. 

6  LawJoum.  K.B.  US. 
JViUiams  v.  Pritchard,  4  T.  R.  ft. 
Kerry  v.  Richardion^  Pop,  16. 
Johnson  v.  DeaUry,  B.  &  A.  7ft. 


The  Lord  Chaneelhr. — The  question  on 
this  petition  has  turned  on  the  oonstruction 
of  three  statutes,  made  before  the  end  of 
the  reign  of  Edward  S :  namely,  S  Edw,  I. 
c.  10;  the  14  Edw.  3.  c.  6 ;  and  the 
28  Edw.  8.  c.  6.  It  seeme  to  me  unneces- 
sary to  refer  to  the  two  first :  the  question, 
in  truth,  turns  on  the  28  Edw.  8.  c.  G. 
The  words  are — "  It  is  ordained  and  ac- 
corded, 4hat  all  coroners  of  the  counties 
shall  be  chosen  in  the  full  counties  by  the 
commons  of  the  same  counties,  of  the  moH 
meet  of  the  tnost  lawful  poople  thai  shall  be 
found  in  the  said  counties  to  execute  the  said 
office :  Saved  always  to  tlie  King  and  otlier 
lords  which  ought  to  make  such  coroners, 
their  seigniories  and  firanchises."  Now  un- 
der these  words,  and  looking  at  the  par- 
ticular situation  of  Mr.  Swann,  was  lie 
capable  of  being  elected  ? 

I  do  not  find,  that  personal  inhabitancy 
at  the  time  of  the  election  is  required  by 
the  words  of  the  statute.  This  gentle- 
man was  a  freeholder ;  he  had  lands  in 
the  county,  and  a  place  in  it,  where  he 
might  reside  and  perform  the  duties  of  hia 
office.  On  the  language  of  the  act,  my 
opinion  is,  that  a  freeholder  of  *  the  county, 
having  lands  in  fee  in  the  county,  and  a 
place  within  it,  where  he  has  a  right  to  re- 
side, is  capable  of  being  elected.  The 
election  of  Mr.  Swann,  therefore,  was  not 
void. 

One  branch  of  the  prayer  of  the  petition 
is,  tliat  Swann  may  be  removed  from  the 
office  on  account  of  his  non-residence. 

It  was  argued  on  his  behalf,  that  a  resi- 
dence in  the  town  might  be  considered  aa  a 
residence  in  the  county.  But  tlie  charter 
says,  in  the  most  expressive  terms,  that  the 
town,  and  a  certain  distance  around  it,  shall 
be  severed  from  the  county  of  Nottingham, 
and  shall  be  a  distinct  county  by  itself.  A 
residence,  therefore,  in  the  town  of  Not- 
tingham, cannot  be  considered  aa  a  residence 
for  this  purpose  within  the  county. 

Mr.  Swann  has  a  place  within  the  county, 
where  he  is  entitled  to  reside:  he  says,  that 
he  will  reside  there ;  and  it  does  not  appear 
that  any  inconvenience  had  been  sustained, 
when  this  petition  was  presented.  To 
remove  him  under  such  circumstances, 
would  be  going  too  far.  It  is  not  necessary 
to  anticipate  what  the  decision  would  be, 
if  this  gentleman  .abould  oontinue  to  re* 
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side  eat  of  the  cosntyr  and  etpecidly  if  any 
mconvenience  should  be  sustained,  and  a 
petition  should  he  presented  by  the  fVee- 
holders.  Generally  speaking,  the  presenting 
of  Bttch  a  petition  would  have  the  effect  of 
depriving  the  county  of  the  services  of  those 
who  are  beet  qualified  for  the  o$ce. 

Let  tlie  petition  be  dismissed  {  butf  as  the 
question  turns  on  the  construction  of  ao  act 
of  parliamenti  which  has  never  been  before 
the  Court,  I  will  not  give  co^ts. 


1828, 


} 


TATLOR  e.  BA&CtAT. 


It  u  illegal  4e  purchiue  Migalicms  or  S9* 
curiiks  purporling  io  he  granted  by  ike  go^ 
wernineM  of  a  foreign  country,  which  gooem- 
meni  bae  not  been  rtoognixed  by  the  King  b/ 
England. 

A  court  of  equity  »ill  not  entertain  a  bill 
^  diteotery  in  did  of  an  action  to  recover 
money,  alleged  to  have  been  obtained  from  ike 
plaint^  by  the  fraud  of  the  defendants, 
where  the  transaction,  in  which  tlte fraud  wae 
practised,  was  a  contract  for  tite  purchase  of 
securities  purporting  to  be  granted  by  a  fo^ 
rmgn  government  not  recognvted  by  our  own. 

If  a  foreign  goumment  has  not  been  re^ 
eogninmi  by  the  King  of  Gnat  Britain,  the 
Court  will,  itpon  demurrer,  consider  such 
government  as  not  reeognixal,  tiotwiihstand- 
ing  an  allegation  in  the  bill,  that  the  govern^ 
meni  has  been  reeogmxed  by  w • 

The  transactions  stated  in  this  bill  were 
siibstantiaUy  the  same  with  those  which 
were  brought  under  the  consideration  of  the 
Court  io  Thompson  r,  Barclay  (ly,  The 
preeent  bill,  however,  was  a  bill  not  for 
relief  (as  in  the  former  case),  but  for  dis- 
covery in  aid  of  an  action  at  law,  which 
the  plaintiff  intended  to  bring  in  order  to 
recover  the  money  which  the  defendants 
had  obtained  from  him,  as  he  alleged,  by 
frand* 

The  bill,  after  stating  that  six  of  the  de- 
fendants constituted  the  firm  of  Barclay, 
Herring,  Riehaidson  k  Co.,  and  the  other 
two  of  them  the  firm  of  J.  and  A.  Powles 
&  Co.,  alleged,  diat,  about  August  1825, 
Barclay,  Herrings  Richardson  &  Co.,  re- 

(t)  8se  6  Law  JoafB%  Ctae.  93. 
You  Vn.  Chanc« 


presenting  themselires  to  be  the  agents  of 
the  government  of  the  federal  republic  of 
Central  America,  (which  federal  republic 
then  was  and  still  is  a  sovekreign  and  inde- 
pendent state,  recognized  and  treated  as 
such  by  his  Majesty,  the  king  of  these 
realms,  and  in  a  state  of  amity  with  this 
country,)  publicly  announced  their  intention 
pf  raising  a  loan  for^hesaid  republic  by  open 
competition,  to  be  paid  by  instalments ;— ^ 
that  Barclay,  Herring,  Richardson  &  Co» 
proposed  to  raise  such  loan  upon  the  security 
bf  the  bonds  or  special  obligations  of  the 
said  government,  whereby  the  said  govern* 
meot  agreed  to  pay  the  sums  of  money 
mentioned  in  the  said  bonds  or  special  obli- 
gations, with  interest  thereon,  to  the  holders 
thereof; — that  Barclay,  Herring,  Richard- 
son &  Co.  represented,  that  the  said  bonds 
or  special  obligations  were  not  in  the  first" 
instance  to  be  delivered  to  the  subscribers  to 
the  said  loan,  but  that  in  lieu  thereof  certifi- 
cates of  obligations(!2),  purporting  to  be  issu- 
ed by  the  said  government, should  be  given  to 
them  upon  payment  of  the  first  instalment, 
and  that  such  certificates  would  contain  a 
receipt  for  the  said  first  payment,  and  blank 
forms  of  receipts  to  be  filled  up  and  signed, 
on  payment  of  the  subsequent  instalments 
respectively ;  and  that,  on  payment  of  the 
last  instalment,  and  on  production  of  the 
•certificates  by  the  then  holders  thereof,  to 
the  then  contractor  for,  or  buyer  of  the  loan, 
{Special  obligations  of  the  said  government, 
equal  in  amount  or  value,  would  be  deli- 
vered to  the  holders  in  exchange  for  such 
certificates  \ — that  Barclay,  Herring,  Rich- 
ardson &  Co.  stated^  that  they  were  in  poa- 
sesaion,  as  such  agents  as  aforesaid,  of  certi- 
ficates of  obligation  of  the  said  government 
to  the  amount  of  1,428,571/.  8^. ;  and  in 
or  about  August  1825,  they  announced,  by 
public  advertisement,  their  intention  of  dis- 
posing of  the  said  certificates  o£  obligation 
to  such  persons  who  should,  on  or  before 
the  S^dof  August,  make  the  highest  tender 
to  tliem. 

The  proposal  of  Powles  &  Co.  to  be- 
come the  purchasers,  was  then  stated  in  tlie 

(t)  What  are  here  called  the  "  certificates  of  obli- 
gatioa/'  appear  to  have  been  merely  the  scrip  te* 
ceipts.  In  the  former  bill  tbeae  receipU  were  set 
forth  at  length ;  in  the  preaent  bill  they  were  not  set 
forth;  probably,  because,  aa  they  were  headed  "  six 
per  cent,  loan,  a  question  of  usury  might  hare  been 
laiaed. 
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same  manner  as  in  the  former  bill  (8),  with 
this  difTerence  only,  that  (in  order,  probably, 
to  avoid  any  objection  on  the  ground  of 
usury,)  the  price  which  they  offered,  and 
which  in  the  former  bill  was  stated  to  be 
68/.  for  each  certificate  of  100/.,  was  not 
specified. 

The  bill  then  stated,  that  it  was  afterwards 
announced  publicly  that  Messrs.  J.  and  A. 
Powles  &  Co.  were  the  best  bidders,  and 
had  contracted  for  the  said  loan ;  and  va- 
rious advertisements  and  other  public  no-> 
tices  were  issued,  in  all  of  which  the  said 
two  firms  were  represented  as  distinct  par- 
ties to  the  said  transaction,  having  no  com- 
mon or  joint  interest  therein ; — that  Messrs. 
J.  and  A.  Powles  &  Co.  being  intimate 
friends  of  the  plaintiff,  informed  him  that 
they  had  just  entered  into  a  contract  to  take 
'the  Guatemala  loan,  which  they  fully  ex- 
pected would  bear  a  premium,  and  strongly 
advised  him  to  purchase  of  them  a  portion 
of  such  loan ;  and  that,  upon  such  repre- 
sentation, the  plaintiff  was  induced  to  pur- 
chase of  them  certificates  of  obligation  of 
the  said  government  for  the  sum  of  8,500/. 
at  a  price  exceeding  that  at  which  the  same 
had  been  purchased  by  Messrs.  J.  and  A. 
Powles  &  Co.  ;•— that,  on  or  about  the  27th 
of  August  18S5,  plaintiff  duly  paid  the  first 
instalment  of  10/.  per  cent,  on  the  amount 
of  the  certificates  of   obligation   so  pur- 
chased by  him,  amounting  to  the  sura  of 
S50L,  and  thereupon,  the  said  Messrs.  J. 
&  A.  Powles  &  Co.  delivered  to  the  plaintiff 
seventeen  certificates  of  obligation  for  the 
sum  of  500/.,  each  distinguished  by  a  cer- 
tain number,  and  all  of  them  dated  on  or 
about  the  £7th  August  1825,  and  signed  by 
J.  and  A.  Powles  &  Co. ;  whereby,  upon 
payment  of  the  remainder  of  the  purchase- 
money,  which  was  declared  to  be  payable  in 
nine  instalments,'  the  last  of  which  would 
fall  due  on  the  10th  of  August  1826,  J. 
and  A.  Powles  8c  Co.  agreed  to  deliver  to 
the  bearer  special  obligations  of  the  said 
federal  republic  of  central  America  for  the 
amount  specified  in  the  certificates  ; — that 
the  plaintiff  regularly  paid  the  second,  third, 
fourth,  and  fifth  instalments,  amounting  in 
the  whole  to  3400/.  8#.  6d.;  and  that  all 
these  several  payments  were  made  by  the 
direction  of  said  Messrs.  J.  and  A.  Powles 

(3)  See  6  Iisw  Joora.  Chaac.  93, 


8c  Co.  into  the  banking-house  of  Messrs. 
Barclay,  Tritton  &  Co.  on  the  account  and 
to  the  credit  of  Messrs.  Barclay,  Herring, 
Richardon  8c  Co. ; — that,  at  the  time  when 
the  sixth  instalment  became  due,  he  offered 
to  pay  it,  but  was  prevented  from  so  doing 
by  Messrs.  J.  and  A.  Powles,  who  advised 
him  not  to  make  such  payment,  on  account 
(as  they  asserted,)  of  a  disagreement  having 
taken    place    between   Barclay,    Herring, 
Richardson  8c  Co.  and  the  said  government, 
which  rendered  it  not  safe  or  expedient,  until 
such  difference  had  been  settled,  to  make 
any  further  payment ;  and  Uie  plaintiff*,  al- 
though then  perfectly  ready  to  make  such 
payment,  in  consequence  of  such  advice, 
refrained  from  so  doing; — that  the  said  ad- 
vice was  given  by  the  saiid  Messrs.  J.  and  A. 
Powles  8c  Co.  to  the  plaintiff  with  tlie  view 
of  causing  him  to  commit  a  forfeiture  of 
the    instalment  already  paid  by   him ; — 
that,  at  the  times  of  his  making  those 
several  payments,  and  when  the  sixth  in- 
stalment became  due,  he  understood  and 
believed   that   Messrs.   Barclay,   Herring, 
Richardson  8c  Co.  were  duly  authorized,  as 
the  agents  of  the  said  government,  to  make 
the  said  contract  for  the  loan,  and  that  the 
said  Messrs.  J.  and  A.  Powles  &  Co.  were 
band  fide  the  contractors  for  the  said  loan ; 
— that  he  hath  lately  discovered,  and  the 
fact  is,    that  Messrs.   Barclay,    Herring, 
Richardson  &  Co.  were  not  authorized  by 
the  said  government  to  make  the  said  con- 
tract which  they  proposed  to  make,  or  to 
bind  the  said  government  thereby ;  and  that 
the  said  defendants,   Messrs.  J.   and   A. 
Powles,  well  knew  that  the  said  Messrs. 
Barclay,  Herring,  Richardson  &  Co.  were 
not  authorized  to  make  the  same,  or  to  bind 
the  government  thereby  ;•— that  he  hath  re- 
cently discovered,  and  the  fact  is,  that  the 
representations  made  by  the  said  defendants, 
with  respect  to  the  nature  of  the  contract 
entered  into  between  them,  for  the  sale  and 
purchase  of  the  said  certificates  of  obliga- 
tion, were  untrue ;    and   that,  instead  of 
Barclay,  Herring,  Richardson.  &  Co.  having 
sold  the  said  certificates  pablicly  by  tender 
to  the  highest  bidder,  as  they  professed,  it 
was  privately  and  clandestinely  arranged 
and  agreed  between  J.  and  A.  Powles  &  Co* 
and  Messrs.  Barclay,  Herring,  Richardson 
8l  Co.,  that  Messrs.  J.  and  A.  Powles  &  Co. 
should  become  the  ooauDal  oootractors  for 
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the  loan  and  purchasers  of  the  said  certifi- 
cates, but  that  Barclay,  Herring,  Richard- 
son &  Co.  should  be  secretly  partners  with 
them  in  the  said  transaction,  and  should 
have  a  larger  interest  therein  than  Messrs. 
J.  and  A.  Powles  &  Co. ;  and  Messrs.  Bar- 
day.  Herring,  Richardson  &  Co.  were  in  fact 
themselves  the  purchasers  of  1,000,000/.  of 
the  certificates;  and  it  was  agreed  between 
the  said  Messrs.  J.  and  A.  Powles  &  Co.  and 
Messrs.  Barclay,  Herring,  Richardson  &  Co. 
that  the  aforesaid  arrangement  between  them 
should  be  kept  secret  from  all  persons  who 
should  purchase  such  certificates,  and  from 
the  public  in  general ; — that  such  arrange- 
ment or  agreement  was  acted  upon,  and  the 
whole  of  the  said  certificates  of  obligation 
were  sold  by  Messrs.  J.  and  A.  Powles  & 
Co.  in  their  own  name,  but  on  account  of 
themselves  and  of  the  other  defendants  ; — 
that  tlie  conduct  of  the  defendants  was  a 
fraud  upon  the  persons  who  purchased  such 
certificates  in  ignorance  of  the  real  nature 
of  the  transactions,  and,  amongst  others,  upon 
the  plaintiff; — that,  until  after  the  sixth  in- 
stalment had  become  due,  he  did  not  know 
the  real  nature  of  the  transactions,  and  had 
no  means  whatever  of  becoming  acquainted 
therewith ; — tliat,  the  sum  of  3400/.  85.  6d, 
having  been  obtained  from  him  by  such 
fraud,  he  is  entitled  to  call  upon  the  defen- 
dants to  repay  the  money  so  advanced  by 
him,  with  interest  thereon,  at  the  rate  of  51. 
per  cent,  from  the  date  of  each  advance ; — 
and  that,  in  order  to  compel  payment,  he 
is  about  to  commence  an  action  at  law 
against  the  defendants,  but  he  is  unable  to 
maintain  such  action  without  a  discovery 
from  the  defendants  of  the  several  matters 
in  the  bill  mentioned,  and  witliout  an  in- 
spection and  examination  of  the  books, 
documents,  and  writings,  now  in  the  pos- 
session or  power  of  all  or  some  or  one  of 
the  defendants  relating  to  these  matters. 

The  bill  also  charged,  that  the  monies 
received  by  Barclay,  Herring,  Richardson 
&  Co.  on  account  of  the  said  loan  were  not 
remitted  by  them  to  the  government  of 
Guatemala,  or  laid  out  on  their  account,  as 
ought  to  have  been  done,  if  the  said  contract 
had  been  subsisting ;  but  the  same,  or  some 
OMisiderable  part  thereof,  were  shared  be- 
tween the  said  last-mentioned  defendants 
and  J.  and  A.  Powles  &  Co.,  pursuant  to  the 
secret  arrangement  and  agreement. 


To  this  bill  the  defendants  put  in  a  ge- 
neral demurrer,  shewing  for  cause  of  de- 
murrer, "  that  the  complainant  has  not,  by 
his  bill,  made  such  a  case  as  entitles  him 
in  a  court  of  equity  to  any  discovery  what- 
ever from  these  defendants,  touching  the 
matters  in  the  said  bill  mentioned." 

Mr,  Sugden  and  Mr.  Pepys  argued  in 
support  of  the  demurrer. 

This  case  is  the  same  with  that  which 
was  formerly  decided  under  the  name  of 
Thompson  v.  Barclay.  That  was  a  bill  for 
relief;  this  is  a  bill  for  discovery  in  aid  of 
an  action :  but  the  demurrer  was  allowed 
in  the  former  case,  on  the  ground,  that,  the; 
government  of  Guatemala  not  being  ac- 
knowledged by  this  country,  the  whole 
transaction  was  illegal.  As,  therefore,  a 
court  of  equity  would  not  interfere  to  relieve, 
neither  will  it  give  discovery  in  aid  of  any 
other  proceedings.  To  escape  from  that 
principle,  tlie  plaintifFhas  introduced  an  alle- 
gation, that  the  government  of  Guatemala  is 
recognized  by  this  country.  But  that  alle- 
gation is  notoriously  false ;  and  the  Court  is 
presumed  to  know,  and  is  bound  to  take 
judicial  notice  of  the  relations  subsisting  be- 
tween this  country  and  other  countries.  Lord 
Eldon  did  so  in  tlie  case  of  Jones  v.  Del 
Rio. 

It  is  a  factr  that  the  government  of  Gua- 
temala has  never  been  recognized  by  this 
country.  On  the  contrary,  there  are  existing 
treaties  between  us  and  Spain,  which  give  us 
the  right  of  cutting  logwood  in  some  part 
of  the  country,  and  acknowledge  the  rest 
of  that  alleged  state  as  belonging  to  Spain. 
There  is  also  a  treaty  between  us  and  Spain, 
by  which,  in  reference  to  the  revolts  of  the 
subjects  of  Spain  in  South  America,  we  engage 
to  prohibit  the  export  of  arms  and  munitions 
of  war  from  this  country,  for  the  benefit  of 
those  subjects  so  in  a  state  of  revolt.  So 
that  we  not  only  have  the  fact,  that  we  have 
ourselves  acknowledged  that  portion  of  ter- 
ritory, which  is  supposed  now  to  be  under 
this  new  government,  as  belonging  to  the 
parent  country  Spain,  but,  we  have  also  en- 
tered into  a  treaty,  by  which  we  have  en- 
gaged not  to  permit  the  exportation  from 
this  country  of  articles  of  war  which  might 
assist  those  revolting  subjects.  Suppose 
that  this  bill  had  stated  something  which 
it  called  an  act  of  parliament,   and  had 
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said,  "  By  an  act  of  parliament,  passed 
by  the  authority  of  his  Majesty,  the  king 
of  these  realms,  who,  by  the  constitu- 
tion of  this  country,  has  a  sufficient  autho- 
rity to  give  validity  to  the  said  act,  it  was 
enacted"  so  and  so.  We  should  have  de- 
murred ;  the  plaintiff  would  say,  '*  You 
admit  the  facts  stated ;  and  I  have  stated, 
that  the  king  alone  by  the  constitution  can 
pass  an  act  of  parliament."  We  would  reply, 
"  To  be  sure  you  have  said  so,  but  you  have 
stated  that  in  which  the  Court  will  correct 
you  at  once,  and  tell  you  that  the  fact  is  not 
80."  In  a  common  case,  where  a  fact  is  not 
alleged,  or  is  falsely  stated,  on  the  fkce  of 
the  bill,  you  are  forced  to  plead  :  but  here 
the  Court  knows  the  fkct ;  it  supplies  the 
true  fact  from  its  general  knowledge  of 
state  afikirs ;  and  it  is  not  a  mis-statement 
ef  such  a  fact  on  the  fkce  of  the  bill,  that 
can  exclude  the  knowledge  of  the  Court. 
The  bill  must  be  considered  to  be  precisely 
the  same  as  if  this  false  allegation  were  not 
contained  in  it.  The  Judge,  knowing  ju- 
dicially that  the  allegation  is  not  true,  must 
treat  it  as  a  nullity. 

Mf.  Biekerstelh^  Mr.  Pemhertcn,  and  Mr, 
Hill,  contrit. 

It  cannot  be  disputed,  that  the  case,  stated 
on  the  record,  is  such  as,  supposing  the  facts 
therein  alleged  to  be  true,  would  enable 
the  plaintiff  to  maintain  an  action  at  law 
against  the  defendants.  It  is  said,  however, 
that  there  are  certain  objections  arising 
out  of  facts,  within  the  cognizance  of  the 
Cour^,  which  would  prevent  the  parties 
from  maintaining  their  action.  And  that, 
inasmuch  as  no  action  can  be  maintained  in 
a  court  of  law,  no  discovery  can  be  enforced 
in  equity  in  aid  of  such  a  proceeding.  It 
is  said  that,  supposing  this  country  has  not 
recognized  the  state  of  Guatemala,  it  fol- 
lows as  a  necessary  consequence,  that  the 
bill  cannot  be  supported ;  and  it  is  said, 
that  the  Court  is  bound  to  take  notice  of 
what  the  defendants  say  is  notorious,  al- 
though the  record  contains  an  allegation 
contrary  to  that  notorious  fact ;  and  this 
allegation,  we  are  told,  is  like  an  assertion 
that  there  is  an  act  of  parliament  which  has 
no  existence,  or  a  statement  contrary  to  the 
known  law,  which  statements  would  not 
bind  the  Court,  because  the  Court  would 
know  them  to  be  utterly  untrue  and  ground- 


less. But  what  is  the  kind  of  notoriety^ 
upon  which  the  defendants  rely  in  this 
case? — that  Guatemala  has  not  been  treated 
as  a  recognised  government.  We  allege 
the  contrary.  In  October  1 823,  that  which 
had  been  done  practically  by  our  govern- 
ment for  a  series  of  years,  in  their  per- 
mitting  all  kinds  of  communication  and 
intercourse  between  the  revolted  colonies 
of  Spain  and  our  subjects,  was  legally  and 
formally  sanctioned  by  sending  consuls 
to  every  part  and  place  in  Spanish  South 
America  in  which  the  protection  of  British 
commerce  required  the  presence  of  such 
residents.  Now,  the  grounds,  upon  which 
Lord  Eldon  proceeded  in  Janes  v.  Del  Riot 
were  grounds  totally  inapplicable  to  the  cir- 
cumstances, out  of  which  the  present  ques- 
tion arises.  The  argument  in  Jones  v.  Del 
Rh,  took  place  in  the  month  of  July  18S9; 
and  there  Lord  Eldon,  without  deciding 
the  point,  suggested  great  doubts  about  it. 
He  expressed  the  inclination  of  his  opinion 
on  the  subject ;  but  the  grounds  of  that 
opinion  and  of  those  doubts  were  these :-—' 
not  that  the  transaction  in  question  had 
taken  place  between  an  unrecognized  go- 
vernment and  the  subjects  of  this  country, 
but  that  this  country  was  at  that  time  in  a 
state  of  amity  with  Spain,  of  which  country 
Peru  was  a  part ;  and,  although,  in  point  of 
fkcf,  Peru  might  be  actually  severed  from 
Spain,  or  no  longer  subject  to  the  Spanish 
sovereignty,  still,  until  the  king's  government 
had  done  something  to  recognize  that  sepa- 
ration, no  court  of  justice  could  recognize 
it.  Is  that  the  case  now  ?  Will  any  man 
argue,  that,  after  commerce  has  been  per- 
mitted to  be  carried  on  with  Guatemala 
year  after  year,  af\er  resident  ministers  have 
been  actually  sent  to  various  ports  and  places 
in  South  America,  that  there  is  still  that  dif^ 
ficulty  which  struck  themind  of  Lord  BIdon? 
Again,  in  the  king's  speech  in  the  year  18S4, 
we  find  a  distinct  recognition  of  the  same  fact. 
His  Majesty  says,  **  With  respect  to  the 
provinces  of  America,  which  have  de^ared 
their  separation  from  Spain,  his  Majesty -s 
conduct  has  been  open  and  consistent,  anil 
his  opinions  have  been  at  all  times  frankly 
avowed  to  Spaih  and  to  ether  powers.  His 
Majesty  has  appointed  consuls  tf>  preside  at 
the  principal  ports  and  places  of  those  pro- 
vinces for  the  protection  of  the  trade  of  his 
subjects.    As  to  any  farther  meaattres  hit « 
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Majesty  has  reserved  to  hiinielf  an  unfet* 
tered  discretion*  to  be  exercised  as  the  oir«* 
eomstanees  of  those  countries  and  the  inte- 
rests of  his  own  people  may  appear  to  his 
Majesty  to  require."  It  will  be  said,  per- 
haps, that  there  is  no  diplomatic  minister  of 
Great  Britain  appointed  to  this  particular 
province  or  state,  and  that  we  have  no  treaty 
with  it.  But  is  it  necessary  that  there  should 
be  a  resident  minister  in,  or  an  actual  subsist- 
ing treaty  with,  a  foreign  country,  in  order  to 
give  validity  to  the  contracts  of  subjects  of 
this  country  with  subjects  of  that  country? 
Have  we  any  resident  minister  in  Hay  ti  and 
Timbuetoo,  or  any  of  the  central  provinces 
of  Asia  ?  If  nothing  has  taken  place  be* 
tween  this  country  and  those  states,  or  any 
other  foreign  country,  to  prevent  friendly 
intercourse ;  no  treaty  of  commerce,  no  ex- 
press recognition,  no  interchange  of  oour* 
tesies  between  the  two  governments  can  be 
necessary  to  legalise  transactions  between 
the  subjects  of  the  one  government  and  the 
subjects  of  the  other  :  Vaiie^s  Law  of  Na^ 
tknMy  book  ii«  chap.  2. 

Further,  even  if  the  original  contract 
were  illegal,  it  does  not  follow  that  the 
plaintiff  could  not  maintain  an  action  for  the 
recovery  of  his  money.  If  a  contract  be 
illegal  as  against  public  policy,  or  against 
the  positive  words  of  a  statute,  ao  long  as 
tliat  contract  remains  unexecuted, — so  long 
ss  there  remains  a  single  thing  to  be  done  to 
complete  it, — either  party  has  a  locus  peni^ 
teniktf  and  is  entitled  to  rescind  it  and  to 
call  upon  a  court  of  law  to  enable  them  to 
do  so  efiectually.  That  rule  is  to  be  col- 
lected from  all  the  oases,  and  is  laid  down 
in  Sebmyn't  Nisi  Prius^  where  the  authori- 
ties are  collected  under  the  title  Assumpsit, 
p.  8£.  In  Auhert  v.  WaUk  (3),  an  action 
for  money  had  and  received  was  brought 
to  recover  back  the  premiums  which 
the  plaintiff  had  paid  to  tlie  defendant  upon 
an  instrument  or  policy,  dated  the  15th  of 
September  1808,  by  which,  in  considera- 
tion of  forty  guineas  for  100/.,  and,  ac- 
cording to- that  rate,  for  every  greater  or 
less  sum  rec^ved  of  B.  Aubert,  jun*,  the 
defendant  promised  to  pay  the  plaintiff  the 
sum  of  money  which  he  had  thereunto  sub- 
seribedf  fvitbont  any  abatement  whatever, 
in  caae  a  cessation  of  hostilities  betiSeen 

(S)  S  Tasati  t75. 


Great  Britain  and  France  did  not  take  place, 
fbllowed  up  by  a  peace  previous  to  the  re- 
commencement of  hostilities,  or  prelimina- 
ries of  peace  were  not  signed,  on  or  before 
1st  of  September  1810.  There  was,  there- 
fore, a  wager  upon  the  continuance  of  the 
relation  of  war  as  between  this  country  and 
France ;  which,  as  being  against  public  policy, 
was  considered  to  be  illegal.  And,  after  a  full 
review  of  all  the  authorities,  and  a  learned 
argument,  it  was  decided  by  the  Judges,  that 
the  party  was  entitled  to  recover  back  the 
money,  because  there  was  a  sound  distinction 
between  contracts  executed  and  contracts 
executory ;  and  that,  until  the  contract  was 
executed,  the  party,  who  desired  to  retire 
from  it,  had  a  right  to  do  so.  Now,  accord- 
ing to  the  facta  stated  here,  this  case  is  one 
of  a  contract  remaining 'to  be  performed* 
What  was  the  contract  ?  The  contract  was, 
that,  in  consideration  of  certain  sums  to  be 
paid  by  the  plaintiff  at  certain  intervals, 
the  defendants  would  deliver  over  certain 
securities  to  the  plaintiff.  That  was  not  to 
be  done,  until  all  the  instalments  were  paid. 
Before  they  had  all  been  paid,  tlie  plaintiff 
is  induced,  according  to  the  representation 
on  this  bill,  to  retire  from  it.  Having  done 
so,  he  is  told,  *'  'I'his  contract,  in  respect  of 
which  you  have  made  certain  payments,  is 
illegal ;  the  policy  of  the  law  will  not  per^ 
mit  us  (anxious  as  we  are)  to  discharge 
ourselves  of  the  obligation  that  we  have  in- 
curred.'* Has  not  the  plaintiff  a  right  to 
come  into  a  court  of  justice  and  say,  **  I 
have  been  fortunate  enough  to  discover  my 
mistake  before  I  had  gone  to  the  full  extent 
to  which  I  might  have  gone.  I  do  not 
desire  to  insist  on  the  performance  of  an 
illegal  contract;  but  give  me  back  that 
which  I  have  paid  under  this  mistake,  and 
which  has  been  paid  as  a  part  consideration 
for  that  contract  still  remaining  executory, 
and  utterly  unperformed  by  the  defendants 
in  any  one  part." 

Mr,  Sugden,  in  reply. 

It  is  unnecessary  to  enter  into  the  ques- 
tion, as  to  whether  particular  transactions 
do  or  do  not  amount  to  a  recognition  of  the 
government  of  Guatemala;  because,  the 
Court  can  at  once  send  to  the  poper  officers 
of  state  in  this  country  and  ask  the  simple 
question  of  fact,  is  or  is  not  the  govemoient 
of  Guatemala  recognised  by  England  as  an 
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independent  state  ? — How  is  the  fact  ?  Up 
to  this  moment  we  have  recognised  but 
three  of  the  sovereign  states  of  South  Ame- 
rica,— Mexico,  Colombia,  and  Buenos  Ay  res. 
How  have  we  recognized  them  ?  Why,  by 
solemn  treaties  entered  into  with  them,  and 
by  the  admission  of  ministers  residing  here 
representing  those  sovereign  states.  In  a 
case  of  Byerly  v.  Thompton^  which  re- 
lated to  a  contract  with  the  Colombian  go- 
vernment (and  let  it  be  remembered  that  a 
consul  was  sent  to  Colombia,  according  to 
that  circular  of  1823),  an  application  was 
made  to  the  Lord  Chancellor  by  Mr.  Shad- 
well  ;  and  the  indorsement  on  his  brief  is, 
*'  The  Lord  Chancellor  refused  the  applica- 
lon,  because,  he  said,  he  could  not  take 
notice  of  the  repuolic  of  Colombia.  June  4, 
1824."  Upon  prhiciple  therefore,  as  well 
as  authority,  there  is  entirely  an  end  to  the 
question  which  has  been  raised  on  the  other 
side. 

Vice  Chancellor, ^~\  wish  to  know  if 
the  counsel  for  the  plaintiff  mean  to  put  it 
as  at  all  doubtful,  whether  the  state  of  Gua- 
temala has  been  recognized  as  an  indepen- 
dent state;  because,  if  they  do  so,  I  will  have 
that  point  ascertained  from  the  best  autho- 
rity. When  it  is  said  that  Judges  have  a 
judicial  notice  of  these  afiairs,  it  is  meant 
that  there  are  some  matters  of  such  public 
importance,  tliat  those  in  the  king's  courts 
will  not  act  otherwise  than  in  unison  with 
the  government.  Therefore  I  will  have 
the  matter  inquired  into,  if  there  is  a  dis- 
pute about  it. 

On  a  subequent  day,  the  Vice  Chancellor 
stated,  that  the  republic  of  Guatemala  had 
not  been  recognized  by  this  country ;  and, 
for  that  reason,  the  demurrer  must  be  al- 
k>wed. 


1828. 
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ROBIKSOK  V,  DICKENSON. 


A  ^B,m  eontemplatum  ofmamage^  made 
a  tetilement  of  real  estate  belonging  to  B,  the 
wifSf  and  of  personaUy  belonging  to  the 
husband :  a  marriage  was  solemnized ;  hmt^ 
eome  time  aflemfards^  it  was  discovered  to  be 
void:  the  parties  then  executed  a  deed  pur* 
porting  to  teookc  the  settlemetU^  ttndt  some 


time  aftenvardst  executed,  in  contemplation  of 
marriagef  a  new  settlement,  altogether  dif- 
ferent from  the  former,  as  to  the  prooieions  ni 
favour  of  issue : — Held, 

That,  under  such  circumstances,  the  first 
settlement  was  not  binding  on  the  parties  ; 
and  that  the  rights  of  the  issue  were  regu- 
lated by  the  second  settlement. 

The  bill  was  filed  by  Thomas  Robinson 
and  Frederica  his  wife. 

On  the  10th  of  August  1798,  Dame 
Eliza  Boughton,  the  motlier  of  the  female 
plaintiff*,  intermarried  with  Sir  George 
Charles  Brathwaite.  At  the  time  of  sudi 
marriage,  the  said  Eliza  was  an  infant ;  but 
a  licence  was  duly  procured  for  such  mar- 
riage, and  the  same  was  solemnised,  by  and 
witli  the  consent  of  the  persons  who  were 
by  the  Court  appoimed  her  guardians. 

By  indenture  of  settlement,  bearing  date 
on  the  6th  of  August  1 708,  and  made  and 
executed  by  and  between  George  Charles 
Brathwaite  of  the  first  part,  Eliza  Bough- 
ton  and  the  persons  appointed  her  guar- 
dians of  the  second  part,  and  certain 
other  persons  of  the  third  part, — after 
reciting  that  the  said  Eliza  Boughton  was, 
under  and  by  virtue  of  the  will  of  Sir 
Edmund  Boughton,  hart.,  seised  for  her 
life  in  possession,  with  remainder  to  the 
heirs  of  her  body,  in  tail,  with  divers 
remainders  over,  of  divers  hereditaments 
in  the  county  of  Hereford,  subject  to  a 
mortgage  to  Peter  Holford,  for  25,000/. 
and  interest ;  and  that,  upon  the  treaty  for 
the  intended  marriage,  it  was  agreed  that 
these  hereditaments,  when  Elisa  should  at- 
tain the  age  of  twenty*one  years,  should  be 
settled  upon  the  said  Creorge  Charles  Brath- 
waite for  life,  with  remainder  to  Eliza  for 
life ;  remainder  to  the  issue  of  the  intended 
marriage,  in  manner  therein  mentioned ;  and 
that,  in  consideration  thereof,  G.  C.  Brath- 
waite had  agreed,  that  he  would  pay,  or 
effectually  secure  the  amount  in  value  of 
86,000/.,  in  manner  therein  mentioned, — 
it  'Was  witnessed,  that  from  and  after  the 
solemnisation  of  the  marriage,  the  trustees, 
who  were  the  parties  of  the  third  part, 
should  stand  possessed  of  80001.  Navy  ^ve 
per  cent.  Bank  Annuities,  (valued  then  at 
6100/.)  upon  trust,  to  pay  the  dividends  to 
Eliza  Boughton  during  her  life«  to  her  se* 
parate  use ;  after  her  death  to  Geoige  C* 
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C.  Bmthwaite,  the  fathar  of  the  hushand, 
for  life ;  and  George  Charles  Bratliwaite 
thereby  covenanted  to  pay  or  transfer, 
within  eighteen  months  to  the  trustees, 
29,900/.  (being  the  residue  of  the  36,000/.) 
in  money  or  stock,  upon  trust  to  pay  tlie 
dividends  to  John  Brathwaite  during  his 
life ;  and  after  his  death  to  G.  C.  Brathwaite 
for  life.  After  the  expiration  of  those  prior 
interests,  the  trustees  were  to  stand  pos- 
sessed of  the  8000/.  Navy  five  per  cent, 
stock,  and  the  29,900/.,  upon  trusts  for  the 
benefit  of  the  issue  of  tlie  marriage,  subject 
to  a  power  of  appointment.    - 

The  marriage  was  solenlmiaed  some  time 
afterwards. 

Miss  Booghton,  who  was  supposed  to  be 
the  natural  daughter  of  Sir  Edward  Bought 
ton,  by  a  woman  commonly  called  Davies, 
attained  twenty*one,  suffered  the  recoveries 
of  her  real  estate,  and  settled  it,  not  exactly 
according  to  the  articles,  but  with  some 
variations. 

Colonel  Brathwaite  took  the  name  of 
Boughton,  and  became  Sir  George  Brath- 
waite Boughton. 

After  this,  it  was  discovered  that  Mrs. 
Davies,  the  mother  of  Lady  Boughton,  had 
a  husband  living  at  the  time  of  the  marriage 
of  her  daughter ;  and  it  was  therefore  ap- 
prehended that  the  marriage  was  illegal  and 
void,  on  account  of  its  having  been-  solem- 
nised during  her  minority,  without  the  con- 
sent of  the  person,  whoj  being  the.  husband 
of  her  mother,  was  pntnd  facie  her  legal 
ftither.  Accordingly  deeds  were  prepared 
fiir  the  purpose  of  declaring  all  the  former 
settlements  void  and  at  an  end,  and  with  a 
view  to  relieve  each  party  from  all  contracts 
for  marriage  settlement,  or  otherwise. 

One  deed,  which  bore  date  the  16th 
of  July  1900,  was  executed  by  and  between 
Sir  George  Charles  B.  Boughton  of  the  one 
part,  and  Elisa  Boughton  of  the  other 
part.  .It  recited  the  indenture  of  the  6th 
of  August  1798;  tliat  the  marriage  had 
taken  place;  that  the  discovery  of  its  in- 
validity had  been  made;  and  that,  inas- 
much as  the  indenture  of  the  6ih  of  August 
1798,  was  made  and  executed,  and  the 
marriage  was  contracted  and  attempted  to 
be  solemnized,  without  the  consent  of  John 
Kaye,  the  fatlier  and  natural  guardian  of 
Elisa  Boughton,  it  was  considered  and  un- 
demood  thai  the  mi  suppooed  manriagei 


between  Sir  George  Charles  B.  Boughton, 
and  Eliza  Boughton,    and  also  the  said 
recited  indentures,  and  all  other  settlements 
and  contracts,  or  agreements  for  settlement 
wliatsoever,made,  entered  into,  or  executed 
in  contemplation  or  consideration  of  such 
marriage,  were  and  was    absolutely  null 
and  void:  and  tliat  Sir  G.C.B.  Boughton  and 
Eliza  Boughton  were  then  at  full  liberty 
eitBer  to  marry  again,  or  to  remain  single 
and  unmarried,  as  they  might  think  proper; 
and  that,  if  Sir  G.  C.  Brathwaite  Boughton, 
and  Dame  E.  B.  Boughton,  should  determine 
to  marry  again,  then  that  they  were  compe- 
tent and  at  full  liberty,  either  befojre  or 
after  such  new  marriage,  to  enter  into,  and 
make  such  other  articles  or  settlements,  of 
or  concerning  their  estates  or  fortunes,  or  to 
refuse,  or  omit  making  any  such  articles  or 
settlements  as  they   might  think  proper. 
It  also  recited,  that  the  before-mentioned 
capital  sum  of  8000/.  Navy  five  per  cent, 
annuities,  then  remained  vested  in  the  names 
of  William  Fulke  Greville,  Richard  Sandt- 
lands,  Thomas  Coutts,  and  Edmund  Antro- 
bus,    (the   trustees,)  but  no  part  of  the 
before-mentioned  sum  of  29,900/.,  or  of 
stock  to  that  amount,  and  of  that  value  had 
been  paid  or  transferred  to  them,  pursuant 
to  the  covenant ;  that  the  said  G.  C.  B. 
Boughton,  and  Eliza  Boughton,  were  agreed 
and  .determined  not  to  marry  again  upon 
the  terms,  or  under  any  of  the  conditions  or 
engagements  for  making  settlements  men- 
tioned in  the  before<*recited  indenture ;  and, 
in  order  that,  if  they  should  thereafter  deter- 
mine to  marry  again,  there  might  be  no 
reason  or  pretence  to  contend,  insist,    or 
suppose  that  such  second  or  new  marrtsge 
was  agreed  upon,  or  had  and  solemnized 
upon  any  such  terms,  or  under  any  such 
conditions  or  agreements,  for  making  set- 
tlements as  aforesaid,  they  had  mutually 
and  respectively  agreed  to  rescind,  revoke, 
and  declare  absolutely  null  and  void  the 
before-recited  indenture,  and  all  and  every 
the  covenants,  contracts,  agreements,  trusts, 
powers,  provisos,  and  declarations  therein 
contained ;  and  George  Charles  Brathwaite 
Boughton  had    sgreed    to    release  Ehaa 
Boughton  from  all  sums  of  money  which 
had  been  paid  to  or  received  by  her,  for  or 
on  account  of  the  dividends  and   annual 
produce  of  the  before-mentioned  sum  of 
8000/,  Navy  five  per  centt  annuities.    The 
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d«8d  Iheft  witneucd,  that,  in  purtuanee  of 
the  said  determination  and  agheement,  and 
for  divers  other  good  causes  and  considera- 
tions! iliey,  George  C.  Brathwaite  Bough- 
ton  and  Elixa  Boughton,  did  thereby  se- 
verally and  respectively  rescind,  revoke,  and 
declare  absolutely  null  and  void  the  before-* 
tecited  indenture  of  settlement,  and  all 
and  every  tlie  covenants,  contracts,  agree* 
ments,  trusts,  powers,  provisos,  and  declara- 
tions therein  contained ;  and  Geo.  Charles 
Brathwaite  Boughton  and  Eliea  Boughton, 
did  thereby  severally  and  respectively  order, 
direct,  and  appoint,  that  William  Fulke 
Oreville»  Richard  Sandilands^  Thos.  Coutts, 
and  Edmund  Antrobus,  their  executors,  ad« 
tninistrators,  and  assigns,  should  from 
thenceforth  stand  and  be  possessed  of,  and 
interested  ito  the  sum  of  HOOO/.  Navy  five 
per  cent,  annuities,  and  the  dividends  or 
annual  proceeds  thereof.  Or  to  arise  theref 
fVom,  in  trust  only  for  George  C.  Brathwaite 
Boughton,  his  executors,  administrators,  and 
assigns,  and  to  assign,  transfer,  and  pay  the 
same,  and  every  part  thereof  respectively, 
ttnto  him  and  them,  or  as  he  or  they  should 
direct  or  appoint;  and  George  Charles 
B.  Boughton  did  fully  release  unto  Eliza 
Boughton,  her  executors,  and  administra- 
tors, all  sums  of  money,  which,  at  any  times 
since  the  said  marriage  was  so  intended  or 
attempted  to  be  had  and  solemnised  be* 
tween  him  and  her,  she  or  any  persons  on 
her  account,  or  by  her  order  or  directions, 
had  received  out  of  the  dividends  or  annual 
produce  of  the  8000/«  Navy  five  per  cent, 
annuities. 

After  the  execution  of  the  last-mentioned 
deed,  Eliia  Boughton,  and  Sir  George  C. 
Brathwaite  Boughton,  remained  single  and 
Unmarried  two  years;  at  the  expiration  of 
which  time  they  agreed  to  re-marry,  not 
however  upon  the  terms  on  which  they  iMd 
formerly  intended  and  agreed  to  marry,  but 
upon  different  terms,  and  upon  an  entirely 
new  settlement,  both  of  their  real  and  per- 
sonal property.  They  accordingly  re- 
married in  180^.  Previously  to,  and  in  eon- 
templatiot)  of  such  re-marriage,  an  inden- 
ture, bearing  date  the  3rd  of  April  1  SOfi, 
was  made  and  executed  by  and  between  the 
said  Sir  G.  C.  B»  Boughton  of  the  first  part, 
Elica  Boughton,  by  the  description  of  Eliaa 
Boughton,  otherwise  Eliaa  Kaye^  otherwise 
Eliza  Davaesi  spiiisteri  of  the  second  part,  ^ 


and  William  Fulke  Gteville,  Thomas  Coutu, 
and  Sir  Edmund  Antrobus  of  the  diird 
part :  whereby,  after  reciting  that  a  mar- 
riage was  intended  to  be  had  betvreen  Sir 
G.  Ck  B«  Boughton,  and  Eliaa  Boughton ; 
and  that,  upon  the  treaty  for  such  marriage, 
it  was  proposed  snd  agreed  by  and  on  the 
part  of  Geoige  C.  B.  Boughton,  that,  in 
consideration  of  the  said  marriage,  and  of 
a  settlement  agreed  to  be  made  by  BliM 
Boughton,  of  all  her  freeliold  estates  in  the 
county  of  Hereford,  to  such  uses,  and  in 
such  manner  as  were  mentioned  in  a  eertaiil 
indenture  of  even  date  with  the  now  re« 
citing  indenture,  he,  George  C.  B.  Bough- 
ton, would  secure  to  be  transferred  or  paid 
unto  William  Fulke  Greville,  Thea.  Coutts, 
and  Edmund  Antrobus,  6000/.  Navy  five  per 
cent,  anhuities,  and  20,900/.  money,  or  so 
much  stock  as  should  be  of  the  full  value 
of  ^9,900/»,^it  was  witnessed,  that  G.C.B* 
Boughton  did  thereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant, 
promise,  and  agree  to  and  with  WilNam 
Fulke  Greville,  Thomas  Coutts,  and  Ed- 
mund Antrobus,  their  executors,  admioi- 
atrators  and  assigns,  that,  in  case  the  said 
then  intended  marriage  between  him,  G.  C. 
B.  Boughton,  and  Elisa  Boughton,  shonld 
take  effect,  then  he  would,  within  the  space 
of  twelve  calendar  months  after  the  solem- 
-niaation  thereof,  cause  to  be  assigned  and 
transferred  unto  the  said  trustees  the  som 
of  6000/.  Navy  five  per  cent,  annuities, 
standing  in  the  joint  names  of  William 
Fulke  Greville,  the  Rev.  Richard  Sandi- 
lands,  clerk,  and  the  said  Thomas  Coutts, 
and  Edmund  Antrobus ;  but  to  which  said 
capital  sum  of  8000/.  Navy  five  per  cent, 
annuities,  he,  G.C.  B.  Boughton,  was  bene- 
ficially entitled  for  his  own  absolute  use  and 
benefit ;  and  further,  that  if  the  said  then 
intended  marriage  should  take  efieet  as 
afbresatd,  then  he,  G.  C.  B.  Boughton,  his 
heirs,  executors,  or  administrators,  shoukl 
and  would,  within  the  space  of  diree  years 
next  after  the  death  of  his  fiither,  John 
Brathwaite,  pay  or  transfer  to  the  said 
three  trustees  the  sum  of  99,900/.,  or  an 
amount  of  stock  of  equal  value.  The 
first  trusts  declared  by  this  deed  were  to 
pay  the  dividends  of  the  6000/.  Navy  fii^e 
per  cents,  to  the  wife  for  her  separate  use,  aild 
af^er  her  death,  to  the  fansband  for  Ufa  t  and 
to  pay  the  dividenda  and  mtereat  of  Ae 
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«9,900/.  to  thi  IivabMid  during  his  Iifii« 
The  subieqiient  trtiaui  at  to  the  8000/.  and 
the  ii9|000/.  weffe,-^in  case  there  should 
be  but  one  ebild  of  t|io  body  of  the  said 
6.  C,  B.  Boughion»  on  the  body  of  Eliia 
Boughton  begoiteni  to  faise  and  levy  for 
the  portion  of  sueh  only  child,  such  sun. 
not  exceeding  in  tlie  wbc^e  ld,000/.,  as  the 
husband  and  wifb  should  jointly  appoint ; 
and,  in  default  of  such  joint  direction  or 
appointment,  then  as  the  husband  alone 
should  appoint ;  and,  in  default  of  such  ap^ 
pointment,  then  to  raise  for  the  portion  of 
such  only  child  the  sum  of  16,000/. ;  such 
portion  to  become  a  vested  interest  at  the 
time  fixed  by  the  deed  of  appointment,  ovt 
if  there  was  no  appointmenti  to  vest  in  and 
be  paid  to  a  son  at  twenty^one,  and  in  ot 
to  a  daughter  on  her  attaining  that  age  or 
marrying.  Other  trusts  were  declared  in 
the  event  of  tliere  being  more  than  one 
child  of  the  marriage  i  and  there  was  a 
proviso,  that  if  there  should  be  only  one 
'  child,  who  should  live  to  attain  a  vested  in« 
terest  in  his  or  her  portion,  such  child 
should  not  have  more  than  15,000/,  The 
residua  of  the  stock  and  monies  was  to 
go  to  the  husband  absolutely,  if  he  survived 
his  wife,  or,  if  she  was  the  survivor*  to  such 
persona  (subject  to  the  wife's  life  interest 
in  the  8000/.  stoek)  as  the  husband  should 
appoint,  and,  in  default  of  appointment,  to 
the  wife  absolutely. 

The  plaintiff,  jPredericai  was  born  in 
1 805,  after  the  second  marriage.  Two  other 
children  were  also  bom,  but  they  died 
in  tlieir  infancy,  and  in  the  lifetime  of  their 
father. 

In  1806,  a  soit  was  instituted  by  ^ir 
G.  C.  B.  Boughton  and  his  wife,  and  Caro^ 
line  Boughton  and  Lucy  Boughton,  her 
sisters,  for  the  purpose  of  having  the  will 
of  Sir  Edward  Boughton  established,  and 
the  accoonu  of  hia  real  and  personal  estate 
taken. 

After  the  birth  of  the  present  plaintiff, 
Frederica,  a  supplemen&l  bill  was  filed. 

Sir  G.  C.  B*  Boughton  died  in  Mardi 
1809,  without  having  made  any  appoint- 
ment of  any  part  of  the  8000/.  stock,  or  of 
tlie  29,900/. 

In  March  1810,  the  widow,  Lady  Bough- 
ton, intermarried  with  Mr.  Dickensoni  and 
oq  that  occasion  she  execated  an  instrument 
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by  which  she  affiNsted  to  settle  the  8000/. 
itock,  and  the  89,900/. 

In  the  suit  which  had  been  instituted,  an 
issue  was,  at  the  hearing,  directed  to  try 
whether  the  first  marriage  was  valid.  The 
marriage  was  found  not  to  be  valid  (  and,  on 
the  cause  coming  on  upon  the  equity  re- 
served, a  case  was  directed  for  the  opinion 
of  the  Court  of  Common  Pleas  on  several 
points,  the  object  of  which  was  to  ascertain 
which  of  the  settlements  of  the  real  estato 
was  at  law  the  valid  settlement.  •  A  certifi- 
cate was  given  (1),  declaring  the  first  settle- 
ment of  the  real  estate  to  be  the  existing 
valid  settlement. 

No  further  proceedings  were  had  in  that 
cause,  till  afler  the  marriage  of  Frederica 
with  Mr.  Robinson,  when  they  filed  their 
bill,  insisting,  that  it  was  not  competent  for 
Sir  G.  C.  B.  Boughton,  and  Eliea  Bough- 
ton, upon  the  occasion  of  their  new  mar* 
riage,  to  revoke  the  indenture  of  settlement 
of  the  Gih  of  August  1798,  and  the  cove- 
nants and  agreements  therein  contained ; 
and  that  the  several  deeds  and  instruments 
whereby  they  revoked,  and  attempted  to 
revoke  the  said  last<*mentioned  indenture 
of  settlement,  and  the  covenants  and  agree- 
ments therein  contained,  and  more  especially 
the  provision  thereby  made  for  the  issue  of 
such  roarrisge,  were  null  and  void;  the 
more  especially  as  the  indenture  of  settle- 
ment of  tlie  0th  of  August  1798,  was  an 
actual  settlement  of  money  made  in  consi- 
deration of  a  marriage  which  ultimately 
took  place,  though  not  within  the  period 
originally  contemplated  between  the  parties. 

The  prayer  was,  that  the  trusts  of  the 
indenture  of  the  8th  of  August  1798,  might 
be  carried  into  execution,  and  the  rights 
and  interests  of  all  parties  under  the  same 
ascertained ;  and  especially  that  it  might  be 
declared,  that,  by  virtue  of  auoh  settlement, 
the  plaintiff,  Frederics,  was,  or,  on  her  attain- 
ing the  age  of  21  years,  would  become 
entitled  to  the  29,900/.,  with  interest  thereon 
since  the  death  of  her  late  father  ;  and  also 
to  the  8400/.  four  per  cent.  annuide8»  (the 
produce  of  the  8000/.  Navy  five  per  cents.) 
subject  nevertheless  to  the  power  of  ap- 
pointment in  the  said  indenture  of  settle- 
ment mentioned. 

(1)  Ses  Boughton  v.SandiUnds,  STsimt.  342. 
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There  was  aho  an  alternative  prayer  for 
the  execution  of  the  trusts  of  the  second 
settlementi  if  it  should  be  held  to  be  the 
valid  one. 

The  defendants  by  their  answer  insisted, 
that  it  was  competent  for  Sir  6.  C.  B. 
Boughton,  and  Eliaa  Boughton,  upon  the 
occasion  of  their  re-marriage,  to  revoke  the 
indenture  of  settlement  oP  the  6th  of 
August  1798,  and  the  covenants  and  agree- 
ments therein  contained ;  and  that  the  in- 
denture of  the  16th  of  July  1800,  was  a 
valid  revocation  of  the  preceding  inden- 
ture of  settlement ;  and  that  the  said  inden- 
ture of  the  drd  of  April  1802,  was  a  valid 
settlement. 

The  question  in  the  cause  was,  whether, 
as  to  the  8400/.  four  per  cent,  stock,  and 
the  29,900/.,  the  first  settlement  or  the 
second  was  to  prevail. 

Mr.  Sugden  and  Mr»  Phillimoref  for  the 
plaintifi. 

The  Court  of  Common  Pleas  has  decided, 
that,  with  respect  to  the  real  estate,  the 
first  settlement  is  the  valid  one :  Boughionv, 
Sandilandt.  Though  the  Court  had  not 
before  them  the  settlement  of  the  money, 
the  same  principles  must  rule  every  part  of 
the  case.  Indeed,  it  would  be  a  fraud,  if  the 
settlement  were  binding  as  to  one  part  of 
the  property — ^the  lady's  estate,  and  not 
binding  as  to  the  husband's.  The  settlement 
of  the  real  estate  being  unquestionably  the 
valid  settlement  in  law,  and  the  second  set- 
tlement being  totally  void  at  law,  what  equity 
can  the  wife  have  to  set  up  the  settlement, 
which  is  at  law  void,  against  the  valid  settle- 
ment, and  the  issue  claiming  under  it  ?  The 
uses  and  trusts  declared  by  the  first  settle- 
ment, were  to  arise  from  and  after  the  mar- 
riage of  the  parties :  to  give  them  effect,  it  is 
not  necessary  that  the  marriage  should  take 
place  immediately ;  whenever  it  does  take 
place,  the  uses  and  trusts  arise. 

Mu  ShadweU  and  Mr.  PemberUm  were 
fi>r  the  defendants. 

Wlien  the  Court  of  Common  Pleas  held, 
that  the  first  settlement  was  valid,  they  decid- 
ed merely  that  the  legal  estate  passed,  and 
that  the  subsequent  contract,  and  acts  of 
the  parties  could  not  at  law  annul  that  con* 


veyance.  But  here  is  a  contract  made  be- 
fore marriage :  sifterwards,  and  before  mar- 
riage, they  agree  to  annul  that  contract, 
and  they  do  actoall/  marry  upon  terms  to- 
tally different.  Have  not  all  the  parties  to 
the  contract  a  power  to  vary  it,  so  long  as 
all  are  competent  to  act  for  themselves? 
The  legal  conveyance  was  executed  under  a 
mistake  of  their  actual  situation:  and 
though  it  passed  the  estate  at  law,  that 
legal  estate  must  be  bound  by  the  trusts  of 
the  new  agreement. 

The  Lard  Chancellor. — ^The  material  ques- 
tion in  this  cause  relates  to  the  personal 
property ;  and  that  question  depends  upon 
the  power  which  the  parties  had  to  revoke 
the  settlement  of  August  1798. 

So  far  as  relates  to  the  29,900/.  the  set- 
tlement was  a  covenant  on  the  part  of  Brath- 
waite  to  pay,  within  a  certain  time  after  the 
marriage,  that  sum  to  the  trustees  upon  the 
trusts  mentioned:  and  tlie  quesnon  is, 
whether,  afterwards,  the  parties  being  of 
foil  age,  and  under  no  disability,  and  no 
marriage  having  taken  place,  it  was  not 
competent  to  them,  by  mutual  agreement  to 
put  an  end  to  that  contract.  I  am  of  opi- 
nion, that  there  is  no  principle  of  law  or 
equity  to  prevent  them  from  putting  an  end 
to  a  covenant  of  that  description. 

It  was  argued  that  the  decision  in  Bough* 
ton  v.  Sandilands  was  adverse  to  this  opi- 
nion :  but  in  fact,  that  case  has  nothing  to 
do  with  the  present  question. 

At  the  conclusion  of  the  argument,  the 
Lord  Chief  Justice  made  the  following  ob- 
servations : — 

*'  The  cases  cited  for  the  defendant  are 
very  strong  to  put  the  operation  of  a  fine 
or  recovery  upon  the  will  of  the  parties ; 
and  to  guard  against  that  it  is,  that  all  set- 
tlements are  made  to  give  the  use  to  the 
setdor  until  the  marriage :  if  that  interme- 
diate use  were  not  limited,  the  settlee  might 
alien  before  the  marriage.  No  argument 
has  been  raised  from  the  cases  of  contracts 
for  the  sale  of  goods,  for  building  houses, 
or  the  like.  Such  contracts,  whether  under 
seal  or  not  under  seal,  if  they  proceed  on 
a  clear  mistake  on  both  sides,  are  void. 
Suppose  a  man  and  woman  covenant  to 
marry,  both  being  married,  but  both  under- 
standing their  husband  and  wife  to  be  dead: 
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would  not  tbat  coTenant  be  void?  And 
herey  if*  instead  of  a  conveyance  having 
been  actually  made,  the  contract  had  still 
rested  in  covenant,  Sir  G.  Boughton  would 
never  have  had  the  estate :  so  that  it  all 
rests  upon  the  difference  between  a  covenant 
and  an  actual  legal  conveyance." 

It  is  clear,  therefore,  that  the  principle  of 
the  decision  of  the  Common  Pleas,  has  no 
application  to  the  question,  as  to  the  cove- 
nant with  respect  to  the  29,900/, 

Another  important  consideration  arises ; 
the  parties  intended  to  put  an  end  to  the 
whole  arrangement — to  put  an  end  to  it, 
as  to  the  realty,  as  well  as  in  respect  of  the 
personalty;  and  if  it  should  turn  out  that 
they  were  mistaken  as  to  their  power  to  put 
an  end  to  it  as  to  the  realty,  it  might  seeui 
hard  to  put  an  end  to  it  as  to  the  person- 
alty. That  makes  it  necessary  to  con- 
sider the  question  with  respect  to  (he  real 
estate* 

At  the  period  when  the  settlement  of 
Lady  Bougbion's  .real  property  was  made, 
the  parties  considered  that  they  were  acta* 
ally  married ;  and  it  was  in  contemplation  of 
that  supposed  actual  state  of  tilings,  that 
the  aettlenient  was  entered  into.  That 
turned  out  to  be  a  mistake:  the  whole 
proceeding  was  founded  in  misapprehension. 
Under  such  circumstances,  this  Court  would 
not  consider  that  the  settlement  ought  to 
have  efifect.  The  judgment  of  the  Court 
of  Common  Pleas  was  founded  on  the  prin- 
ciple, that,  at  law,  the  estate  actually  passed 
by  the  conveyance ;  and  had  the  transac* 
tion  rested  in  covenant,  even  a  court  of  law 
would  have  refused  to  give  effect  to  that 
covenant.  This  Court,  has  power  to  ope- 
rate on  tlie  transaction,  in  a  manner  which  a 
court  of  law  could  not :  and  it  will  not  con- 
sider that  a  transaaion  founded  entirely  on 
mistake,  and  on  the  misapprehension  of  the 
parties,  ought  to  be  considered  as  binding 
upon  them.  In  this  view  of  the  matter,  the 
distinction  between  the  covenant  to  pay  and 
the  sum  that  was  actually  paid,  becomes 
immaterial.  The  consequence  is,  that  the 
rights  of  Mrs,  Robinson  must  be  regulated 
by  the  second  settlement. 
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Construction  of  6  Geo*  4.  c,  16,  m,  18« 
and  127. 

The  6  Geo.  4,  c.  16.  «,  18,  applies  not 
only  where  there  is  a  deficiency  in  the  amount 
of,  but  also  to  any  original  defect  in,  the  pe^ 
titioning  creditor's  debt. — And 

Though^  previous  to  a  petition  for  a  subUi^ 
tution^  there  must  be  an  application  to  the 
commissioners  to  expunge  such  debt^  yet  an 
actual  order  for  such  expungement  is  not 
absolutely  necessary. 

Under  a  second  comnussiont  where  the 
bankrupt  has  not  paid  fifteen  shillings  in  the 
pounds  although  he  obtains  his  certificate : — 
Heldf  thatf  the  assignees  take^from  the  date  of 
the  assignment,  a  present  vested  interest  in  iUt 
his  afler^acquired  property^  and  consequently 
a  commission  of  bankrupt^  in  which  he  is 
tlie  petitioning  cretUtort  cannot  be  supported* 

This  was  a  petition  for  the  substitution  of 
a  debt  to  support  a  commission  of  bank- 
ruptcy, under  6  Geo,  4.  c  16.  s,  18,     By 
which  it  is  enacted, 

"lliat  if  after  adjudication  the  debt  or  debts 
of  the  petitioning  creditor  or  creditors,  or  any  of 
them,  be  found  insufficient  to  support  a  commis- 
sion, the  Lord  Chancellor,  upon  the  application  of 
any  other  creditor  or  creators,  havingprovedany 
debt  or  debts  sufficient  to  support  a  commission, 
provided  such  debt  or  debts  has  or  have  been 
mcurred  not  anterior  to  the  debt  or  debts  of  the 
petitioning  creditor  or  creditors,  may  order  the 
said  commission  to  be  proceeded  in,  and  it  shall 
by  such  order  be  deemed  valid." 

The  petition  proceeded  on  the  ground 
that  the  petitioning  creditor  had  been  twice 
a  bankrupt ;  and  idthough  he  had  obtained 
his  certificate  under  both  commissions,  no 
dividend  had  been  declared  under  the  second : 
so  that  in  fact,  under  6  Geo.  4,  c  16,  s,  127* 
the  debt  supposed  to  be  due  to  him  was 
vested  in  the  assignees,  under  such  second 
commission  (1). 

The  present  petitioner  had  proved  a  debt 
under  the  commission  against  Freer,  not 
anterior  to*  that  of  the  petitioning  credi- 
tor, for  which  it  was  now  sought  tq  be  substi- 
tuted ;  and,  an  action  having  been  brought 
against  the  assignees,  and  the  petitioning 
creditor's  debt  l^ing  considered  insufficient 

(1)  See  Abridgment  of  Statutes,  lBt5,  p.28. 
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to  support  the  oommisaion,  be  had  apph'ed 
to  the  commissioners  to  certify  that  f^ct ;  but 
they  being  divided  in  opinion  on  the  subject, 
one  of  them  had  declined  to  sign  such  certi- 
ficate, and  thereupon  this  petition  was  pre- 
sented. 

Mr.  Rose^  ^t^d  Mr.  Sfvanston^  for  the 
petition : 

Mr.  Montagu^  for  the  petitioning  credi- 
tor, and  the  bankrupt. 

For  the  petition,  the  6  Geo.  4.  c.  16. 
88.  18.  &  137,  and  Ex  parte  Hall,  m  rt 
Mott  (2)  were  relied  upon. 

Against  the  petition,  it  was  urged,  that 
"  if  the  debt  is  found  insufHcient,"  required 
an  actual  finding  of  such  insufficiency  pre* 
vious  to  tlie  application  to  this  Court :  Ex 
fmrU  Chappell\^) ;  and  that  if  this  petition 
could  ba  entertained^  sec.  18.  would  amount 
to  a  virtual  repeal  of  sec.  1^.  of  6  Geo.  4« 

Tke  rtce  ClMcellor.^Vader  Ae  6  O.  4. 
c.  16.  8«  }Z7f  whenever  there  is  an  aoqui* 
silion.  of  future  estate  by  a  bankrupt  after 
a  second  commission ;  that  estate  vests  ab^ 
solutely  in  the  assignees  under  such  second 
commission.  The  effect  of  the  statute  is  to 
take  all  property  out  of  the  bankrupt,  and 
to  vest  it  in  the  assignees  from  the  date  of 
the  assignment  to  them,  and  consequently 

(t)  'Ex  velatioM — Thlfi  was  a  petition  heard  be* 
fore  the  Vice  Chancellor  in  July  1838,  for  substitu- 
ing^  the  debt  of  a  creditor,  who  had  prored,  for  the 
M}t  of  the  tiro  petitioning  creditors,  npon  wMch  the 
commission  issued  }*— that  debt  being  ingnfllcient, 
inasmuch  as  it  was  due  to  them,  tpgetbsr  with  two 
other  persons  with  whom  they  were  in  partnership, 
instead  of  being  due  to  them  aione. 

Tb«  ground  of  objectioti  was,  that  tbe  object  of 
itc.  18*  of  6  Geo.  4b  c.  16,  was  not  ▼irtoally  to  supe^ 
se^e  sec.  Id.  of  that  act ;  bat  that  it  was  in(en<)ed 
tlieceby,  that  the  Court  should  be  enabled  to  exercise 
a  discretion  in  cases  w|iere  the  commission  had  issued 
ap»n  ■  debt  insuAdent  in  amooat,  which, the  creditor 
at  the  tima  the  carnmiaaioa  issoed,  suppasad  Co  be 
sufficient. 

The  question,  whether  there  should  have  been  an 
actual  finding  by  the  Commissioners,  of  the  insuffi- 
ciency of  the  petitiotoing  creditor's  debt,  preTious  to 
this  applkalMO,  was  waired  by  consent. 

7^  Vice  Chanc€U4ft  thought,  that  sectioo  18  was 
applicable  not  only  to  a  case  of  deficiency  in  the 
amouut,  but  to  any  original  defect  in  the  nature  of 
the  debt  of  the  petitioning  creditor,  and  the  petition 
for  sahstitutioa  was  aUowwi  accordingly. 

(3)  S  G.  &  J.  131. 

(4)  See  Abndgvaat  of  ^muVu,  IW,  p.  104 


the  supposed  right  of  the  bankrupt  does  not 
exist.  In  this  case,  the  question,  whether 
when  a  petitioh  is  presented  for  a  substitu* 
tion  of  another  debt  for  that  of  i\)e  peti- 
tioning creditor,  it  is  necessary  that  the 
petitioner  should  make  a  previous  applica<* 
tion  to  the  conomisaioners  to  have  the  pe* 
titioning  creditor's  debt  expunged,  can  hardly 
be  said  to  arise,  inasmuoh  as  here  the  parties 
have  been  before  the  commissioners,  who 
were  divided  in  opinion ;  but  it  does  not 
appear  to  me  to  be  necessary  that  tliere 
should  be  an  absolute  finding  by  the  com- 
missioners to  authorize  the  calling  upon  this 
Court.  It  ia  sufficient  to  have  a  reference 
to  them« 
This  ia  a  proper  caae  for  a  aubatitution* 

Order  accordingly,  and  the  costs  of  the 
petitioner  to  be  paid  out  of  the  estate. 


oltober.}    ^^  the  matter  of  OKAi^T. 

.  Mwney  remammg  im  the  Aoncb  of  the  at- 
mgmee  to  answer  the  dinidend  on  a  clami 
tMch  had  not  been  nuUured  into  a  prqofi 
being  lost  by  tlte  bankrupteif  of  tke  assignee^ 
and  the  proof  being  qfterteards  perfected  :-^ 
Held, 

That  the  creditor  mast  bear  tJie  lose^  and 
thai  he  eannoi  claim  the  anumnt  of  the  dioi^ 
dend  out  of  assets  of  the  banktvpt  realined 
eubsequently* 

Under  a  conmission  of  bankrupt  issued 
against  Orant,  the  Royal  Ktchange  Assu- 
rance Company  claimed  to  prove  a  debt  of 
dOOOi.,  en  a  bond  into  which  Grant  had 
entered  as  surety.  As  the  amount  due 
was  not  then  ascertained,  the  proof  conld 
not  be  perfected,  but  the  claim  was  re^ 
oeived  and  entered  :^^a  dividend  of  4««  in 
the  pound  was  declared.  The  assignee 
became  bankrupt,  while  the  amoimt  of  the 
dividend  on  the  claim  of  tOOOl.  waB  in  his 
hands.  Afterwards  the  proof  of  the  Ro^al 
Exchange  AsBurttnce  Uompany  wae  ad- 
mitted ;  and,  a  new  assignee  havbg  been 
chosen,  and  further  assets  having  been 
realized,  the  commiasionera  ordered,  that 
out  of  those  assets  there  should  first  be 
paid  to  the  Royi^  Exchange  Assurance 
Company  the  amount  of  the  dividend  of 
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4«.  in  the  pound  previoitoly  dedared,  and 
then  ft  furdier  dividend  to  them  and  all  the 
cfeditora. 

The  aaaignee  petitioned,  that  this  ordet 
might  he  rescinded,  ao  far  as  it  directed 
that  the  amount  of  the  dividend  of  4««  in 
the  pound  should  be  paid  out  of  the  as* 
seta. 

Air»  Homif  for  the  petition* 

The  money  in  the  hands  of  the  assignee 
was  an  appropriation  :  it  was  there  at  the 
risk  of  the  creditor ;  his  dividend  was  sa*- 
tisiied  by  that  appropriation ;  he  must  go 
against  the  bankrupt  assignee,  and  not  di* 
minish  fimds  which  belong  to  the  rest  of 
the  creditors*  If  he  is  permitted  to  re« 
ceive  his  dividend  out  of  the  assets  since 
realized,  the  amount  of  dividend  to  all  the 
creditors  will  be  lessened  ;  and  either  the 
surplus  coming  to  the  bankrupt,  or  the 
allowance  to  which  he  may  be  entitled 
(according  as  the  event  may  be),  will  be 
lessened. 

Mr*  BiekerMeihi  eontr^ 

There  never  was  a  time,  when  the  ere* 
ditor  could  have  demanded  this  money 
irom  the  assignee,  who  is  now  bankrupt. 
The  money  in  the  hands  of  the  assignee 
was  part  of  the  general  assets  of  the  bank- 
rupt's estate,  set  apart  by  the  order  of  the 
commissioners  to  await  an  uncertain  event. 
There  could  be  no  appropriation,  till  the 
proof  of  the  debt  was  perfected  ;  and  there 
was  no  negligence  in  making  that  proof. 

The  Vice  Chancellor  was  of  opinion,  that 
the  amount  of  the  dividend  was  appro- 
priated specifically  to  answer  the  claim  of 
the  Company,  and  that  they  were  the  per- 
sons upon  whom  the  loss  ought  to  fall. 


Nolmber.  }    ^«  «*«  »»«««' »/  Stephens. 

An  order  to  enrol  the  proceedings  under 
6th  Geo.  4.  c.  16.  s.  96,  must  be  made  on 
petiiionp  and  not  on  tnotion. 

In  this  case,  an  application  was  made,  on 
behalf  of  the  messenger  under  the  com- 
misaioDy  that  the  assignee,  who  was  also 


the  petitioning  creditor^  might  be  ordefed 
to  enrol  the  commission,  adjudication,  and 
assignment. 

The  object  of  the  messenger  was,  to 
support  an  action  which  h6  had  com- 
menced. 

Mr.  Montagu  applied,  that  that  order 
hiight  be  discharged. 

The  ground  was,  that  it  had  been  made 
on  motion,  without  petition. 

On  the  other  side,  it  was  contended,  that, 
though  in  general,  orders  in  bankruptcy 
must  be  made  on  petition,  yet  the  words 
of  the  96th  section  of  the  act  gave  a  dis* 
cretionary  power  of  making  such  ofdetn 
on  moti<Mi :  for  the  clause  provides,  '<  that 
every  such  instrument  shall  be  so  entered 
of  record  upon  the  application  of,  or  oil 
behalf  of  any  party  interested  therein,  and 
on  payment  of  the  several  fbes  aforesaid, 
without  any  petition  in  writintf  presefited 
for  that  purpose ;  atid  the  Lord  Chancellor 
may,  upon  petition,  direct  any  depositions, 
proceedings,  or  other  matter  relating  to 
commissions  of  bankruptcy,  to  be  so  entered 
of  record,  and  also  appoint  such  fee  and 
reward  foi*  the  labour  therein,  as  the  Lord 
Chancellor  shall  think  reasonable.'*  It  waft 
obviously  most  convenient,  in  order  to  save 
expense,  that  such  applications  should  be 
made  without  petition. 

It  was  answered,  that  the  direction  for 
enrolling  the  proceedings  without  petition, 
referred  to  applications  by  the  assignees 
to  the  officer  :  if  the  messenger  had  a  right 
to  apply  to  the  enrolling  officer,  let  him  do 
so ;  if  an  order  of  the  Chancellor  was  ne- 
cessary, that  order  could  be  made  only 
upon  petition. 

The  Lord  Chancellor  held,  that  the  order 
could  not  be  made  without  a  petition ;  and 
discharged  the  order. 

The  messenger  then  presented  a  peti- 
tion for  the  enrolment  of  the  proceed- 
ings. 

The  LorS  Chancellor  made  the  order, 
and  directed  that  the  assignees  should  pay 
the  costs  of  the  application. 
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18£8.      ?   In  the  mailer  of  h'neil. 

Construction  of  the  iSth  section  of  the 
6  Geo.  4.  c.  1 6« 

Who  are  **  servants**  ivi//mi  the  meaning 
of  that  section. 

The  bankrupt  was  a  coachmaker. 

The  petitioners  were  workmen  who  had 
been  employed  by  him.  They  did  not 
receive  oaily,  or  weekly,  or  monthly,  or 
yearly  wages  ;  but  were  paid  so  much  for 
each  particular  job.  They  were  bound  to 
do  their  work  on  the  premises  of  their  em* 
ployer,  and  might  be  discharged  by  him  at 
any  moment ;  but  they  could  not  quit  him, 
until  the  particular  job  which  they  had  in 
hand  was  finished,  and  were  not  at  liberty 
to  work,  during  the  continuance  of  the  en* 
gagement,  for  any  other  master.  They, 
from  time  to  time,  drew  what  monies  they 
wanted,  and  were  supplied  with  materials 
by  the  master.  • 

At  the  date  of  M'Neil's  bankruptcy,  a 
considerable  balance  was  due  from  him  to 
the  petitioners.  They  prayed  that  they 
might  be  declared  entitled  to  have  six 
months*  wages  paid  to  them  out  of  the 
bankrupt's  estate,  and  that  they  might 
prove  the  residue  of  the  balance  due  to 
them. 


They  grounded  their  chtim  on  the  48tli 
section  of  the  Bankrupt  Act  (1),  which  pro- 
vides, "  That,  when  any  bankrupt  shall  have 
been  indebted,  at  the  time  of  issuing  the 
commission  against  him,  to  any  servant  or 
clerk  of  such  bankrupt,  in  respect  of  the 
wages  or  salary  of  such  servant  or  clerk,  the 
commissioners,  upon  proof  thereof,  may 
order  so  much  as  shall  be  so  due,  not  exceed- 
ing six  months'  wages  or  salary,  to  be  paid 
to  such  servant  or  clerk  out  of  the  estate  of 
such  bankrupt ;  and  such  servant  or  clerk 
shall  be  at  liberty  to  prove  under  the  com- 
mission for  any  sum  not  exceeding  such 
last-mentioned  amount." 

The  question  was,  whether  such  work- 
men as  the  petitioners,  were  servants 
within  the  meaning  of  that  clause. 

Mr.  Bickersteth  appeared  to  support  the 
petition : 
Mr.  Boteler  opposed  it« 

The  Vice  Chancellor  held,  that  the  pe- 
titioners were  within  the  48th  section,  and 
that  they  were  entitled  to  receive  in  full 
the  sum  which  they  earned  during  the  six 
months  preceding  the  bankruptcy. 

(i;  6  Geo.  4.  c  16. 
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HARRIS  0.  KEUBLE. 


if  y  B  and  C,  hemg  jomtly  mierested  in 
certain  property^  A  contraeU  with  B^  to  take 
a  lease  of  the  whole  of  it ;  and  the  contract 
expreeeee  that  B  is  to  he  hound  hy  the  con^' 
tract,  only  so  far  as  it  is  to  be  performed  by 
him;  but  that  A  is  to  be  answerable  to  B^ 
esen  for  what  is  to  be  done  by  C : — Held, 

Thai  B  will  be  precluded  from  enforcing 
the  contract  against  A,  by  the  circumstance 
that  C,  mnder  a  deed,  which  the  parties 
either  were  not  aware  of  or  had  forgotten, 
has  taken  proceedings  in  a  court  of  equity, 
nMeh  deprive  A  of  that  possession  and  enjoy^ 
ment  q^  the  property,  the  subject  of  the  con* 
tract,  which  it  was  the  purpose  of  tlie  con^ 
tract  to  give  hhn  : 

That  it  is  a  defence  to  a  bill  for  specif  c 
performance,  tf  the  plaintiff  has  made  inac^ 
curate  representations  with  respect  to  thepro* 
perty  which  was  the  subject  of  the  contract, 
although  those  representations  proceeded  upon, 
and  had  reference  to,  sources  of  information 
which  ivere  open  •  to  aU  parties,  and  which 
mght  have  enabled  them  to  detect  the  alleged 
inaccuracies: 

Thai  in  such  a  case  the  Court  will  not 
decree  epeeifk  perfomutncet  even  though  the 


defendants  have  taken  possession  of  the  pro* 
perty,  and  materially  altered  its  management 
or  lessened  its  value. 

The  bill  was  filed  for  the  specific  per- 
formance of  a  contract  to  take  a  lease  of 
Covent  Garden  Theatre  on  certain  terms  : 
and  after  a  very  elaborate  argument,  a  de* 
cree  for  specific  performance  was  pronounced 
by  the  Vice  Chancellor.  The  facts,  so  far 
as  they  are  material  to  the  points  decided^ 
are  stated  in  the  report  of  his  Honour's 
judgment  (1). 

The  defendants  appealed. 

« 

Mr*  Sugden  and  Mr,  James,  were  for  the 
plaintiff: 

Mr,  Pepys,  Mr.  Pemberton,  and  Mr. 
Lowndes,  were  for  the  principal  defendants. 

The  topics,  insisted  on  by  the  appellants, 
were  the  same  as  the  grounds  on  which  the 
specific  performance  of  the  contract  had 
been  resisted  in  the  court  below. 

The  respondents  reUed  on  the  topics 
suggested  in  the  Vice  Chancellor's  judg- 
ment. 

(1)  Sed  5  Law  Joutii.  Chanc.  p.  131. 
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Tlie  Lord  Chancellor. — This  was  an  ap- 
peal from  the  judgment  of  the  present  Mas- 
ter of  the  Rolls,  when  sitting  as  Vice  Chan- 
cellor. It  is  unnecessary  lor  me  to  enter 
minuiely  into  the  facts  of  the  ca^e,  because 
they  were  stated  with  great  precision  by 
the  Master  of  the  Rolls,  in  giving  his  judg- 
ment. I  shall,  therefore,  only  state  so 
much  of  the  facts,  or  refer  to  so  many  of 
the  circumstances,  as  are  necessary  for  the 
purpose  of  explaining  the  grounds  on  which 
my  opinion  in  this  case  h^  bfen  fornied- 

It  appears,  that  Mr.  Harfl^  was  a  pro- 
prietor of  seven-twelfths,!  think,  of  Covent- 
garden  Theatre ;  Mr.  Const  was  a  pro- 
prietor of  one-eighth  of  the  same  concern  ; 
and  the  residue  of  the  interest  belonged  to 
Messrs.  Keroble,  Willett,  and  Forbes.  Mr. 
Harris's  father  had  bqen  the  manager  pf 
the  theatre,  and,  after  the  death  of  the 
father,  Mr.  Harris  himself  succeeded  to 
the  management,  and  was  paid  out  of  the 
funds  of  the  theatre  1000/.  a  year,  as  a 
compensation  for  his  trouble  as  manager. 
It  appears,  that  Messrs.  Kemble,  Willett, 
and  Fbrbes  were  dissatisfied  with  i\\e  man-* 
ner  in  which  the  theatre  was  conducted  | 
they  were  desirous  of  removing  Mr.  Harris 
from  the  management,  and  of  taking  the 
whole  conduct  of  the  concern  into  their 
own  hands ;  and  a  treaty  was  entered  into 
between  thera  and  Harris  for  that  purpose* 

The  manner  in  which  this  was  proposed 
to  be  effected,  was  by  the  grant  of  a  lease 
of  the  whole  interest  in  the  ooncern,  with 
^le  exception  of  Mr.  Const's  share,  to  a 
trustee,  Mr.  William  Harrison ;  and  that 
Mr.  William  Harrison  should  underlet  the 
same  premises  ^o  Messrs.  Kemble,  Willett, 
and  Forbes.  It  was  not  intended  that  this 
lease  should  be  executed  to  these  parties 
with  a  view  of  their  deriving  any  profit 
from  the  concern,  but  solely  for  (he  pur- 
pose of  giving  Uiem  tl^e  management  and 
controul  of  the  theatre.  A  considerable 
time  was  occupied  in  endeavouring,  with 
that  view,  to  fix  the  amount  of  the  rent 
which  should  be  paid  by  Messrs.  Kemble, 
Willett,  and  Forbes.  The  stipulation  was, 
that  they  were  to  pay  all  the  charges  and 
expenses  4)f  tlie  theatre,  and  that  the 
ren(  that  was  to  be  reserved  should  be 
paid  to  the  trustee ;  in  order  that,  out  of 
that  fund,  the  debts  due  from  the  concern 
should  be  liquid^te^»      It  was  fzui^eriali 


therefore,  to  ascertain  what  was  the  average 
profit  of  the  establishment ;  for  these 
parties  were  willing,  and  there  was  the  un- 
derstanding, as  it  appears,  on  both  sides, 
that  t)ie  leverage  profit  of  the  oatablisbment 
should  l>e  taken  as  a  measure  of  the  rent 
that  was  to  be  reserved,  and  which  should 
be  applied,  in  the  manner  I  have  stated,  to 
the  liquidation  of  the  debts  of  the  con- 
cern. 

It  was  at  first,  after  a  great  deal  of 
tf0a|y»  ^nd  much  examination,  and  much 
discussion,  settled,  that  the  entire  rent  of 
the  concern  (estimated  on  the  principle  I 
have  stated)  should  be  taken  at  12,000/., 
and  that  of  course  the  proportion  of  the  in- 
terest which  was  to  be  leased  to  these  indi- 
viduals, should  be  taken  at  10,500/.  a 
yearf  When  this  arrangement  was  com- 
pleted, the  agreement  in  question,  of  March 
1822,  was  settled  and  executed.  Mr.  Harris 
withdrew  from  the  management ;  and  from 
tTi2it  time  Messrs.  Kemble,  Willett,  and 
Forbes  continued  to  direct  the  concerns  of 
the  Uieatre,  up  to  the  time  when  this  suit 
was  commenced. 

Mr.  Robertson  was  placed  in  the  situa- 
tion of  Mr.  Brandon,  as  the  treasurer;  not, 
however,  with  precisely  the  same  power 
and  authority  as  Mr.  Brandon  had  poa* 
jessed  with  respect  to  the  money  part  of 
the  concern ;  but«  in  other  respects,  be  was 
invested,  I  believe,  with  powera  similar,  or 
in  the  nature  of  those  which  liad  been  pos<^ 
sessed  by  Mr.  Brandon. 

Mr,  Robertson,  in  directing  his  atten- 
tion to  the  accounts,  from  time  tQ  time  re« 
ported,  that  he  had  discovered  great  errora 
and  misrepresentations,  to  which  I  shall  by 
aod  by  particularly  allud^.  And,  after  « 
considerable  interval,  towards  the  close  of 
two  years  from  the  expiration  of  tlie  period 
when  these  defendants,  Messrs.  Kemblct, 
Willett,  and  Forbes,  were  put  into  the  posr 
session  and  the  miinagement  of  the  theatre 
in  the  manner  I  have  described,  Mr. 
Const  produced  a  deed,  dated  in  the  nNmtb 
of  Marcli  1812,  which  was  die  foundation 
of  the  suit  which  he  instituted,  and  in  which 
suit  a  receiver  haa  been  appointed.  The 
effect  of  appointing  that  receiver  has  been 
to  deprive  Messrs.  Kemble,  Willett,  and 
Forbes  of  that  entire  controul  over  the  funda 
of  the  theatre,  which  it  waa  their  oUect  to 
mm  by  viitiui  of  the  ftfr^cwaqst  of  March 
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IB^ft,  Pardy,  af  they  state,  in  consequence 
of  tlie  misrepresentation  which  had  been 
made  to  them  with  respect  to  the  value  of 
the  profits  of  the  theatre  and  other  circura* 
stances  to  which  I  shall  presently  aHude, 
and  partly  also  in  consequence  of  the  suit 
of  Mr.  Const,  and  the  appointment  of  a  re- 
ceiver on  his  application,  Messrs.  Kemble, 
Willett,  and  Forbes  declared  their  intention 
to  renounce  the  agreement  of  March  1822 ; 
and  therefore  Mr.  Harris  has  filed  the  pre- 
sent bill. 

The  first  question  which  presents  itself 
naturally  to  consideration,  is  this: — sup- 
posing tliat  nothing  had  been  done  under 
the  agreement  of  March  1822 — suppose 
these  gentlemen  had  not  entered  into  pos- 
session of  the  theatre,  whether,  under  the 
drcumstances  of  this  case,  this  Court  would 
direct  the  agreement  of  March  1822  to  be 
specifically  performed  —  specifically  per- 
formed generally,  or  specificaUy  performed 
subject  to  any,  and  what,  modifications. 
And  if  the  Court,  under  these  circumstances, 
would  not  have  folt  itself  justified  in  direct- 
ing a  specific  performance  of  this  agree- 
ment, the  next  question  that  arises,  and 
naturally  presents  itself  is  tliis, — whether, 
in  consequence  of  what  has  taken  place 
under  this  agreement ;  and  whether,  in 
consequence  of  the  conduct  of  the  parties, 
their  situation  is  so  altered,  and  the  circum- 
stances are  so  changed,  as  to  induce  the 
Courtf  in  that  position  of  things,  to  direct 
that  this  agreement  should  be  specifically 
performed,  either  in  general,  or  subject  to 
any  modification.  These  are  the  two  views 
of  the  case  which  naturally  present  tliem- 
selves  to  the  consideration  of  the  Court. 

The  first  point  that  occurs  is  with  re- 
spect to  the  deed  of  March  1812.  In  look- 
ing at  all  the  evidence,  I  am  satisfied,  that, 
at  the  time  when  the  agreement  of  March 
1822  was  entered  into,  none  of  these  parties 
had  in  their  view  or  consideration  the  deed 
of  March  1812.  There  b  no  evidence  to 
satisfy  my  mind  that  they  actually  knew  of 
that  deed.  If  they  did  know  of  it,  tlieir 
whole  conduct,  and  the  whole  negotiation 
must  have  proceeded  upon  the  assumption, 
that  it  was  no  longer  binding,  and  no  longer 
operative  between  them.  The  agreement 
of  March  1822  seems  to  luive  proceeded 
entirely  on  the  assumption,  that  no  such 
deed  as  that  of  Mardi  1812  existedi  or,  if 
Vol.  VII*  CfiANc. 


it  ever  did  exist  to  their  knowledge,  that  it 
was  then  entirely  given  up  and  abandoned ; 
and,  in  point  of  fact,  it  was  acted  upon  only 
for  a  short  period  of  time — I  believe  for 
about  two  years ;  and  the  payments  were 
never  afterwards  made  on  the  footing  of  that 
deed.  It  does  not  appear  to  me  that  there 
is  any  evidence  to  satisfy  my  mind  tliese 
parties  knew  of  the  deed.  Certain  it  is,  that 
their  attention  was  not  directed  to  the  deed ; 
and  that  the  agreement  of  March  1822 
was  framed  on  the  assumption,  that  no 
such  deed  existed,  or,  at  all  events,  if  it  did 
exist,  that  it  was  not  binding,  or  capable  of 
being  put  in  operation  against  these  parties. 

But  the  provisions  of  the  deed  of  1812 
are  directly  (as  far  as  they  go)  at  variance 
with  the  provisions  of  the  agreement  of 
1822;  they  cannot  both  of  them  stand 
together.  I  should  say  then,  according  to 
what  I  understand  to  be  the  practice  of 
this  court  with  respect  to  decreeing  Uie 
specific  performance  of  an  agreement,  if 
these  parties  entered  into  the  contract  of 
1822  upon  a  misapprehension  of  the  state 
of  facts — upon  a  misapprehension  of  their 
respective  rights — upon  a  misapprehension 
of  the  obligatwns  under  which  they  were 
placed  with  reference  to  that  deed  of  1 8 1 2,— 
that,  whatever  may  be  the  effect  of  such  a 
state  of  things  upon  the  agreement  itself, 
if  the  agreement  were  sued  upon  in  a  court 
of  law,  this  Court  would  not,  under  those 
circumstances,  interpose  for  the  purpose  of 
compelling  the  specific  performance  of  an 
agreement  entered  into  under  such  circum- 
stances. 

It  is  suggested,  that,  although  they  did  not 
actually  know  of  the  deed,  in  point  of  law  they 
roust  be  considered  as  having  had  knowledge 
of  it.  But  that  is  not  a  material  consideration, 
where  the  question  is  as  to  specific  per- 
formance.    If,  in  point  of  fact,  they  did 
not  know  of  that  deed  (Mr.  Harris,  I  be- 
lieve, was  also  a  party  to  that  deed),  or  if, 
knowmg  of  the  deed,  they  considered  that 
it  was  operative  and  binding,  and  that  it 
had  been  given  up  and  abandoned ;  and  if 
they  entered  into  this  treaty  and  agreement 
upon  that  state  of  things,  or  upon  that  sup- 
position, this  Court  will  not,  under  such  cir- 
cumstances, interfere  for  the  purpose  of 
compelling  a  specific  performance. 

The  next  point  that  presents  itself  for 
consideratkm  is,  as  to  the  amount  of  the 
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rent*  It  is  nMf  that  the  amouhfe  of  the 
rent  was  fixed  in  eoneequence  of  misrepre- 
sentations (whether  wilful  or  otherwise, 
perhaps  it  is  not  very  material  to  inquire) 
made  by  Mr«  Harris ;  and  amongst  other 
documents,  two  exhibits,  described  as  G« 
and  H.,  are  relied  upon. 

Looking  at  those  documents,  it  appears^ 
'  that  in  the  seasons  of  the  years  1819« 
18S0,  and  1820*1881,  taking  them  toge* 
ther,  a  very  considerable  profit  was  realized* 
It  is  not  material  to  fix  the  precise  sum  $ 
but,  I  think,  according  to  one  of  those  do- 
cuments, the  profit  in  the  latter  of  the  two 
years  amounted  to  about  18,000/.  and  up- 
wards, though  in  die  former  of  the  two 
years  there  was  a  loss ;  but,  taking  the  two 
seasons  together,  there  was  a  very  large 
profit. 

Those  statements  have  been  since  inves- 
tigated by  a  dbse  inspection  of  the  books ; 
anid  it  turns  out,  that  the  representations 
made  in  tho^e  two  documents  were  grossly 
erroneous ;  for,  far  from  there  being  a  pro- 
fit, taking  the  two  seasons  together,  there 
was  actually  a  loss  amounting  to  more  than 
800/. 

Those  documents  were  sent  to  Mr.  Harri- 
son, who  acted  as  the  agent  for  the  parties-^ 
was  their  friend,  for  the  purpose  of  settling 
the  terms  of  the  agreement-^was  their  friend, 
for  the  purpose  of  carrying  into  effect  every 
part  of  this  transaction.  Undoubtedly, 
therefore,  there  was  a  gross  misrepresenta- 
tbn  (I  have  already  said,  whether  intent 
tionally  or  otherwise,  it  is  not  perhaps  ma- 
terial to  inquire,)  with  respect  to  the  profits 
of  the  theatre  in  those  two  seasons. 

It  is  said,  that  Mr.  Harrison  or  the 
parties  had  access  to  the  books,  end  that 
by  inspecting  and  examining  certain  books 
they  might  have  corrected  those  documents. 
It  appears  from  all  the  evidence,  that  the 
books  were  kept  in  such  a  manner  as  to 
render  it  extremely  difficult,  without  be- 
stowing a  great  deal  of  time  and  attention, 
and  exercising  the  skill  of  an  accountant,  to 
deduce  any  certain  conclusion  from  them ; 
«)d  it  does  not  appear  in  evidence,  wliether, 
if  those  documents  had  been  examined  by 
the  books,  the  error  contained  in  them  could 
have  been  easily  detected ;  but,  at  all  events, 
it  was  a  misrepresentation  made  by  Mr. 
Harris  with  a  view  to  this  agreement,  and 
to  fiaing  die  terms  of  the  amoiaatof  the  reat. 


The  extent  df  this  mistepresdntation  also 
was  very  large ;  and  it  appears,  as  far  as 
we  can  conjecture  from  the  probability  of 
the  case,  that  the  parties  must  have  been 
misled  by  it;  because,  if  it  had  been  re- 
presented to  these  gentlemai,  Messrs. 
Kemble,  Willett,  and  Forbes,  that,  in  the 
seasons  1819-18S0,  and  1820-1821,  there 
had  been  an  actual  loss  on  the  theatre,  it 
is  almost  impossible  to  suppose,  tliat,  under 
those  circumstances,  considering  the  man- 
ner and  principle  on  which  the  rent  was 
meant  to  be  estimated,  they  would  have 
agreed  to  have  given  a  rent  to  the  extent  of 
12,000/.  a  year. 

But  the  matter  doestiot  rest  on  these  docu- 
ments alone.  Mr.  Harrison,  whohas  no  inte- 
rest whatever  in  this  question,  who  acted  in 
the  transaction  merely  as  the  friend  of  the 
parties,  is  most  precise  and  distinct  in  his 
e  V  idence.  He  says,  "  Not  upon  one  occasion 
only  was  it  represented  to  me  that  the  profits 
in  each  of  those  years  amounted  10,000/., 
and  that  20,000/.  of  the  old  debt  had  been  paid 
off,  and  little  or  no  new  debt  created,  but 
that  this,  in  the  course  of  the  negotiation, 
had  been  repeatedly  stated."  From  tlie 
manner  in  whidi  the  evidence  is  given,  and 
from  the  liircumstances  under  which  these 
eommunications  were  made,  it  appears  to 
me  perfectly  impossible  to  suppose  that 
Mr.  Harrison  could  have  been  mistaken. 

It  is  stated,  however,  and  was  suggested 
at  the  bar,  that,  if  such  misrepresentations 
had  really  been  made,  they  would  have 
been  stated  on  these  proceedings.  It  ap« 
pears  to  me  diat  the  circumstance  of  these 
misrepresentations  not  having  been  stated, 
when  other  misrepresentations  are  supposed 
to  have  been  particularly  stated,  does  not 
afford  any  argument  whatever  as  to  whe* 
ther  or  not  those  misrepresentations  were 
really  made.  But  it  is  said  those  state* 
menti  and  those  supposed  representatioiiB, 
Ivhioh  are  mentioned  to  have  been  repeat-* 
edly  made  to  Mr.  Harrison,  are  directly  at 
variance  with  the  statements  contained  in 
the  documents  G.  and  H.  They  are  at  va* 
riance  with  the  representations  made  lo  the 
documents  O.  and  H*,  if  you  take  the  repre* 
sentations  strictly  and  literaUy«  There  was 
no  profit  in  the  season  181&-18e0;  on  the 
contrary,  there  was  a  loss.  But  there  Was  a 
very  large  profit  in  the  season  1820-1821 1 
and  takiog  the  two  sdaaoas  together i  the  ap 
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peannce  of  profit,  as  represented  by  those 
documefits,  correspond  with  the  aggregate 
profit  as  supposed  to  have  been  stated  by 
Mr.  Harris  to  Mr.  William  Harrison. 

1  do  not  think,  therefore,  there  are  cireum- 
stances  in  this  case,  arising  out  of  these  par- 
ticular documents,  to  lead  me  to  the  conclu- 
sion,  that  Mr.  Harrison  can  be  mistaken  in 
the  evidence  which  he  has  given.  Mr. 
Harrison  states  his  evidence  in  the  most 
distinct  and  positive  terms :  he  is  not  refer- 
ring Co  one  conversation  only;  but  he  is 
referring  to  repeated  conversations,  and 
not  to  conversations  casually  made,  for  he 
was  the  actor  and  the  agent  In  this  trans- 
action. His  attention  must  have  been  par- 
ticularly directed  to  it  s  and  the  very  point 
to  which  his  attention  was  directed,  and 
the  very  point  to  which  these  conversations 
were  addressed,  was  the  amount  of  rent 
which  ought  to  be  fixed,  which  amount  was 
to  be  measured  by  the  profit. 

I  think,  under  all  these  circumstances,  I 
must  come  to  a  conclusion  diflPerent  from 
the  conclusion  to  which  the  Master  of  the 
Rolls  arrived  with  respect  to  Mr.  William 
Harrison's  evidence.  I  cannot  take  on  my- 
self to  say,  that  there  is  anything  to  lead 
me  to  the  conclusion,  that  he  was  mistaken 
with  respect  to  the  evidence  which  he  gave. 

The  next  point  far  consideration  was, 
that  which  arose  out  of  the  box,  which  is 
described  as  the  box  of  Sir  Edmund  An- 
tiobns. 

It  appeared,  according  to  the  statement 
of  the  case,  and  according  to  the  evidence, 
that,  several  years  ago,  a  contract  had  been 
entered  into  by  Mr.  Harris  the  father,  and 
Mr.  Harris  the  plaintiff,  with  Sir  Edmund 
Antrobus,  to  sell  to  him  ibr  the  sum  of 
20001.  the  interest  in  this  box  for  the  term 
of  twenty-one  years. 

The  present  plaintiff  was  a  party  to  that 
transaction.  I'be  money,  on  the  ftioe  of 
the  deed,  is  described  as  paid  to  both  of 
them  :  how  it  was  afterwards  applied,  is 
altogether  immaterial, — whether  it  was  ap- 
plied to  the  purposes  of  the  father  only,  to 
the  purposes  of  the  son  only,  or  to  both 
their  use  jointly.  That  this  was  a  transaction 
of  a  very  incorrect  nature,  to  use  the  mildest 
term,  no  roan  can  possibly  doubt.  It  was 
ooBoealed  from  the  proprietors;  and,  for 
the  purpose  of  rendering  that  coneealnent 
^tkinmut  Mr.  j^randont  who  vaa  the  tvaa* 


surer  acting  under  the  superintendence  of 
Mr.  Harris  the  manager,  from  time  to 
time  accounted  for  the  rent,  as  if  that  rent 
had  been  regularly  paid  by  Sir  Edmund 
Antrobus ;  and  the  whole  machinery  was 
contrived  for  the  purpose  of  imposing  on 
the  proprietors. 

This  state  of  things  existed  at  the  time 
when  the  contract  of  March  1822  was  en- 
tered into.  Mr.  Harris  was  aware  of  it—- 
he  did  not  at  that  time  disclose  to  the  par- 
ties, with  whom  he  was  negotiating,  the 
actual  state  of  things,  which  it  was  his  duty 
to  have  done  ;  on  the  contrary,  in  the  se* 
cond  schedule  to  the  agreement  of  Mareh 
1822,  this  box  is  specifically  enumerated, 
and  forms  a  part  of  the  property  conveyed, 
transferred,  or  meant  to  be  conveyed  and 
transferred,  under  that  agreement.  And  it 
is  a  principle  established  in  this  court, 
that,  where  a  party  calls  for  a  specific  per- 
^mance  of  a  contract,  he  must,  as  to  every 
part  of  the  transaction,  be  free  fWmi  every 
impution  of  fraud  or  deceit. 

It  is  not  sufficient  to  say,  that  compensa'- 
tion  may  be  afforded,  that  security  may  be 
given  in  some  other  way,  or  that  security  may 
be  obtained  upon  the  property  itself.  Such 
conduct  is  a  personal  bar  to  a  proceeding  of 
this  kind, — ^it  is  a  personal  bar  to  a  persoA 
making  an  application  for  a  specific  per- 
formance. 

The  next  matter  fbr  consideration  is  the 
transaction  with  respect  to  Lord  Holhuid's 
box,  equally  incorrect  with  the  former. 
Though  not,  perhaps,  liable  equally  to  the 
same  objection,  it  is  of  the  same  class,  and  to 
the  same  efibct. 

I  think  then  I  am  justified  in  saying,  that, 
according  to  the  uniform  practice  of  this 
Court, — if  nothing  had  been  done  under  this 
agreement,  if  the  parties  had  not  taken  pos- 
session under  it,  if  Mr.  Harris  had  not  given 
up  the  management,  but  the  agreement 
alone  had  sabsisted ;— ^under  these  circum- 
stances, it  appears  impossible  to  suppose, 
that  this  Court  could  have  listened  to  an 
application  for  the  purpose  of  enforcing 
a  specific  performance  of  this  agreement, 
either  generally  or  subject  lo  any  modifica«> 
tion.  And  the  question  therefore  comes  to 
this,  whether,  in  consequence  of  the  conduct 
of  the  parties — in  consequence  of  their  taking 
possession,  as  they  have  done— holding  pos- 
session for  so  long  8  period  of  time  under 
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the  terms,  and  acconliiig  to  the  agreement — 
ioterfering  as  they  have  done  with  the  pro- 
perty,— whether  that  state  of  things  is  such 
as  to  lead  die  Court  to  enforce  this  agree- 
ment hy  a  decree  for  a  specific  performance. 

Mr.  Harris  had  given  up  the  manage- 
ment and  whole  controul  of  the  tlieatre  at 
tlie  period  when  this  bill  was  filed ;  and  it 
was  transferred  to  these  gentlemen  in  con- 
formity to  the  stipulations  of  the  agree- 
ment. 

They  have  altered  the  theatre,  as  it  is 
said,  contrary  to  the  covenant  contained  in 
llie  instrument,  and  have  tliereby  materially 
injured  the  property.  They  have  also,  it 
is  said,  by  the  manner  in  which  they  have 
conducted  the  theatre,  affected  materially 
and  essentially  its  interests.  It  is  obvious, 
however,  Uiat  all  these  evils  are  matters  of 
account  and  compensation,  and  that  it  is 
unnecessary  on  any  of  these  grounds  to  ei^ 
force  this  agreement  by  a  decree  for  a  spe- 
cific  performance. 

It  appears  to  me»  therefore,— considering 
that,  at  the  time  when  the  bill  was  filed, 
two  years  only  had  elapsed,  and  eight  years 
more  remained ; — taking  into  consideration 
what  I  have  observed  with  respect  to  the 
conduct  of  the  parties  during  the  negotia- 
tion for  the  treaty,  and  the  situation  in  which 
they  were  placed ; — that  this  Court  ought 
not  under  these  circumstances,  to  interfere 
for  the  purpose  of  compelling  a  specific  per- 
formance, which  would  throw  upon  them 
for  the  subsequent  period  of  eight  years, 
all  the  conditions  of  this  original  agreement, 
and  the  lease  that  was  to  be  granted  under 
it.     I  do  not  think,  therefore,  there  is  any- 
thing arising  out  of  the  conduct  of  the  par- 
ties, taking  possession  under  this  agreementi 
holding  it  in  the  manner  in  which  they  did 
during  the  time  which  they  were  in  posses- 
sion, employing  their  agent  gradually  to 
investigate  tliose  accounts  and  finding  out 
successively  those  misrepresentations  and 
those  incorrect  transactions,  and  the  whole 
terminating  by  Mr.  Const's  bill  being  filed, 
and  the  appointment  of  a  receiver  ; — there 
is  not  aufficient  arising  out  of  the  conduct 
of  the  parties*   under  the  agreement  of 
182^,  to  justify  the  Court  in  interposing 
for  the  purpose  of  compelling  a  specific 
performance. 

In  the  agreement  of  1822,  Kemble,  Wil- 
lett  and  Forbesi  oontract  that  they  will  be 


bound  by  tlie  agreement,  ao  far  as  it  is  appli- 
cable to  Mr.  Const. 

It  is  supposed  tliat  those  words  by  which 
they  liave  bound  themselves  to  perform  the 
agreement  as  far  as  it  relates  to  themselves, 
and  so  far  as  it  is  applicable  to  Mr.  Const, 
had  or  might  have  relation  to  the  transac- 
tion of  1812.  That  particular  passage  is 
sufficiently  explained  by  the  contents  of  the 
agreement  itself,  and  the  particular  situation 
of  Mr.  Const;  and  there  is  sufficient  in  evi- 
dence to  shew,  that,  the  deed  of  1812  not 
being  in  the  contemplation  of  the  parties  at 
tlie  time  when  the  agreement  of  the  12  th 
of  March  1822,  was  entered  into,  it  never 
was  intended  that  that  particular  phrase, 
and  that  particular  part  of  the  introduction 
of  the  deed,  was  intended  to  apply  to  the 
deed  of  March  1812. 

Upon  the  whole,  tlien,I  feel  myself  bound 
to  come  to  a  conclusion  opposed  to  that  of 
the  Vice  Chancellor.  I  have  done  it  with 
great  hesitation,  on  account  of  his*great  ex- 
perience, on  account  of  the  great  attention 
which  he  paid  to  this  subject,  and  on  account 
of  the  elaborate  manner  in  which  he  inves- 
tijzated  it :  but  I  have  had  an  opportunity 
of  seeing  the  reasons  on  which  nis  judg- 
ment is  founded;  I  have  read  them  with 
very  great  attention  and  care;  they  are 
not  satis&ctory  to  my  mind,  and  therefore  I 
am  bound  in  duty  to  follow  my  own  judg- 
ment. 

Under  these  circumstances,  I  am  of  opi- 
nion, that  this  agreement  of  1822  ought  not 
to  be  specifically  performed ;  and  as  I  cannot 
direct  it  to  be  specifically  performed  in 
general,  and  without  modification,  I  am  of 
opinion  it  ought  not  to  be  specifically  per- 
formed with  any  modification  ;  but  that  the 
parties  ought  to  be  left  to  the  remedy 
which  they  may  have  on  that  agreement, 
either  in  this  court  or  in  a  court  of  law,  as 
they  may  be  advised. 


1829.   ^  TUB  KARL  OV  WUfCHIUKA  V. 

January,   3  wauchops.        » 

Doctrine  of  presumplion  as  to  the  attesta* 
tion  of  wills  in  the  presence  of  the  testator, 

After  two  verdicts  in  fawmr  of  the  due 
execution  of  a  wiU,  a  third  trial  of  an  issue 
was  directed,    though  the  fimlim  woe  em 
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mi  0f  dhreei  etideneif  but  of  wference  and 
presumption  frmn  probabilities* 

An  issue  had  been  directed  to  try  the 
▼riidity  of  the  will  of  the  late  Duke  of 
Roxburgh  ;  the  alleged  objection  to  the  va- 
lidity  of  the  will  being,  that  the  attesting 
witnesses  had  not  attested  it  in  the  testator's 
presence. 

The  issue  was  tried  in  the  Court  of 
King's  Bench,  and  the  jury  found  in  favour 
of  the  will. 

The  heir  moved  for  a  new  trial,  and  the 
Master  of  the  Rolls  directed  the  issue  to  be 
tried  again  (1). 

The  issue  being  tried  a  second  time  in 
the  Court  of  King's  Bench,  the  jury  again 
ibund  in  favour  of  the  will. 

The  heir  again  moved  for  a  new  trial. 

3/r.  Home  and  Mr,  Pemberton  were  in 
support  of  the  motion ; 

Mr.  Bickerstethf  and  Mr.  BUgh  opposed 
it. 

The  new  trial  was  asked  on  the  ground, 
that  the  verdict  was  not  justified  by  the  evi- 
dence ;  there  being  no  proof  that  the  will 
was  duly  executed,  and  every  reasonable 
presumption  being  the  otlier  way. 

On  the  other  hand,  it  was  said,  that  it 
was  impossible  now  to  have  decisive  evi- 
dence, either  the  one  way  or  the  odier ;  the 
natter  was  necessarily  one  of  inference — of 
presumptions— ^f  probabilities.  Two  ju- 
ries had  drawn  the  inference, — ^made  tlie 
presumptions, — estimated  the  probabilities; 
and  a  jury  was  the  proper  tribunal  for  the 
performance  of  such  a  duty.  On  such  a 
question  to  direct  a  third  trial,  would  in 
fiict  be  saying  ''  this  shall  go  back  to  a  new 
trial  times  without  end,  until  there  be  found 
IIP  jury  who«hall  give  a  verdict  against  the 
mm.*'  It  would  be  better  for  the  jud^e  in 
equity  at  once  to  assume  the  whole  juris- 
diction to  himself,  and  not  expose  the  par- 
ties to  the  useless  expense  of  an  unavailing 
trial  befwe  a  tribunal,  whose  judgment  was 
thus  to  be  set  at  nought. 

(1)  Sm  his  HoBoar's  judgment  on  that  oootskm, 
Law  Jounit  Qb/mo*  p»167. 


The  Master  of  the  Rolls.— This  k  an 
application  for  a  new  trial  of  an  issue 
devisavil  vel  non^  after  two  trials  at  law 
already  had,  and  two  verdicts  found  in 
support  o£  the  will.  The  objection  made 
to  the  will  is,  that  it  was  not  attested  in  the 
presence  of  the  testator.  If  in  this  case  I 
were  to  confine  my  attention  to  tlie  report 
of  the  Judge  who  presided  at  the  triaJ,  I 
must  necessarily  reftise  this  application. 

I^  appears  by  that  report,  that,  in  support 
of  the  will,  the  testimony  of  four  witnesses 
was  relied  upon.  Mr.  Winter,  one  of  the 
;witnesses,  attended  the  execution  of  the 
will.  He  is  now  dead,  and  his  deposition 
in  tlie  Ecclesiastical  Court,  in  a  suit  con- 
sidered to  be  between  the  same  parties,  was 
read.  Mr.  Winter  deposes,  that  the  will 
was  attested  in  the  Duke's  bed*room,  and 
consequently  in  his  presence.  Another  wit- 
ness was  Batiste,anold  servant  of  the  Duke's, 
who  attested  the  execution  of  the  will.  An 
affidavit  was  made  by  a  surgeon,  that  Ba- 
tiste was  too  ill  to  attend  the  trials,  and  a 
deposition  made  by  him  in  the  Court  of 
Chancery  was  also  read.  He  then  deposes, 
that,  to  the  best  of  his  belief,  the  witnesses 
attested  the  will  in  the  same  room  in  whieh 
the  Duke  signed  it ;  that  is  to  say,  in  the 
bed-room*.  Sir  Coutts  Trotter,  who  also 
attested  the  execution  of  the  will,  was  a 
third  witness,  and  was  examined  vivd  voee ; 
the  effect  of  his  evidence  is,  tliat  he  could 
not  say  with  certainty,  but  that  the  strong 
impression  on  his  mind  was,  that  the  witnesses 
attested  the  will  in  the  adjoining  room. 

The  fourth  material  witness  was  a  person 
who  produces  a  plan  of  the  Duke's  bed- 
room, and  the  adjoining  room,  for  the  pur- 
pose of  proving,  that,  if  the  door  between 
these  two  rooms  was  open,  which  seems  to 
be  admitted,  there  was  a  space  in  the  ad- 
joining room,  where,  if  the  will  had  been  at- 
tested, it  would  have  been,  on  settled  prin- 
ciples, an  attestation  in  the  presence  of  the 
Duke. 

No  evidence  was  given  on  the  part  of  the 
defendants;  and,  considering  that  two  of  the 
attesting  witnesses  swear  positively  that  the 
will  was  attested  in  the  bed-room ;  and  that 
the  third  attesting  witness  only  says,  that 
he  cannot  say  with  certainty,  but  that  his 
impression  is,  that  it  was  executed  in  the 
adjoining  room,  it  seems  the  natural  in« 
ference»  that  the  iury  must  have  yielded  to 
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the  weighi  of  eTidenoe,  and  have  been  of 
opinion  that  the  will  was  actually  attested 
in  the  bed-room,  and  therefore  in  the  pre- 
sence of  the  Duke  :  and  if  my  attention 
were  to  be  confined  to  the  Judge's  report,  I 
could  not  possibly  find  there,  any  room  for 
disturbing  the  verdict. 

My  opinion,  however,  is,  that,  the  assis- 
tance of  the  jury  being  only  one  of  the 
means  by  which  the  conscience  of  the  Court 
is  to  be  informed,  it  is  the  bounden  duty 
of  the  Court,  before  it  comes  to  its  decision, 
to  consider  all  the  means  by  which  the 
conscience  of  the  Court  may  be  informed, 
and  to  give  its  deliberate  attention  to  all  the 
evidence  which  is  judicially  before  it. 

Before  I  enter  into  consideration  of  the 
evidence,  I  roust  premise  that  the  appli- 
cant here  has  some  reason  to  complain  of 
surprise,  from  the  manner  in  which  the 
last  trial  was  conducted.  It  is  true,  that 
the  leading  counsel  in  support  of  the  will, 
•did,  upon  the  first  trial,  open  his  case  as 
an  attestation  in  presence  of  the  Duke, 
either  in  the  bed-room,  or  in  the  adjoining 
room ;  but,  in  his  reply,  he  seems  to  have 
lost  sight  of  any  attestation  in  the  bed- 
room, and  to  have  relied  upon  such  an  at- 
testation, in  the  adjoining  room,  as  would 
have  amounted  to  an  attestation  in  the 
presence  of  the  Duke ;  and  the  former  argu- 
ment before  me,  upon  the  application  for  a 
second  trial,  proceeded  altogether  on  the 
question — in  what  part  of  the  adjoining 
room  the  attestation  was  had ;  and,  not  being 
satisfied  that  the  attestation  eould  have 
taken  place  in  any  part  of  the  adjoining 
room  in  which  by  possibility  the  Duke 
caould  see  the  witnesses,  I  found  it  my 
duty  to  direct  a  second  trial.  Under  tliese 
cireumstanees,  the  defendants  to  the  issue 
anight  reasonably  expect  that  the  same 
point,  as  to  the  part  of  the  adjoining  room 
in  which  the  will  was  attested,  would  be  the 
question  between  the  parties  upon  a  new 
trial,  and  not  that  the  defendant  would 
desert  that  case,  and  rely,  as  they  seem  to 
have    done,  upon    an   attestation  in  the 

hed->room. 

Assuming  for  the  present,  that  the  jury 
founded  their  verdict  upon  an  attestation  in 
(he  bed-room,  I  oome  now  to  the  conside* 
ration,  whether,  upon  all  the  materials  which 
aie  judicially  bsifbse  me,  I  can  possibly 
adiwt  (bat  concluaioDf 


In  the  Ecclesiastical  Court,  Mr.  Winter 
deposed,  that  the  attestation  was  had  in 
the  Duke's  bed-room,  and  on  a  table  moved 
near  to  his  bed. 

In  the  Ecclesiastical  Court,  Batiste  de« 
posed  that  the  will  was  attested  in  the 
adjoining  room. 

\Jpon  a  commission  from  the  Court  of 
Chancery  in  this  cause,  Mr.  Dundas,  a 
writer  to  the  signet,  who  wrote  the  will, 
deposed,  that  he  believed  that  the  witnesses 
attested  in  the  adjoining  room ;  and  he  uses 
the  strong  expression,  that  "  he  was  sure 
that  none  of  the  witnesses  attested  the  will 
in  the  Duke's  bed-room." 

On  his  examination  in  Chancery  in  chief. 
Sir  Coutts  Trotter  says,  he  believes,  and 
has  nq  doubt  it  was  in  the  adjoining  room  ; 
and  this  deponent  and  the  witnesses  signed 
it  at  the  table ;  but  that  he  cannot  speak  as 
to  tlie  exact  size  of  it. 

On  his  cross-examination.  Sir  Coutts 
TrottM"  says,  that  the  deponent  and  the 
other  witnesses  retired  into  the  adjoining 
room,  and  attested  upon  a  table,  and  that 
he  was  not  aware  that  the  place  of  attesta^- 
tion  was  material ;  and  that  he  placed  him- 
self in  that  part  of  the  room  which  ap- 
peared most  convenient  for  the  purpose  of 
signing  his  name. 

Upon  his  examination  in  Chancery,  Ba- 
tiste, to  whose  examination  in  the  fieelesi- 
astical  Court  I  have  before  adverted,  de- 
poses, that  the  witnesses  attested  in  the 
bed-room. 

Considering  the  testimony  as  to  ^e  ad- 
joining room,  given  by  Mr,  Dundas  and 
Sir  Coutts  Trotter,  is  it  possible  that  my 
oonscience  can  be  satisfied  with  a  verdict^ 
which  seems  to  affirm  an  attestation  in  the 
bed-room,  and  especially  when  it  iseonsidert* 
ed  that  Winter  and  Batiste  are  the  only 
witnesses  who  speak  of  the  bed-room ;  and 
that  when  Batiste  was  examined  in  the 
Ecclesiastical  Court,  about  twenty  years  be- 
fore he  was  examined  in  Chancery,  and  two 
years  only  afVer  the  fact,  when  his  memory 
must  have  been  fresh,  he  deposed  the  other 
way — that  the  attestation  took  place  In  the 
adjoining  room  ?  and  as  to  Mr.  Winter,  a 
witness  of  the  name  of  Garraty,  who  was 
examined  in  Chancery,  deposes,  that,  about 
the  time  of  the  iransactimi,  he  cosveraed 
with  Winter  upon  the  lubjaeief  theDuMs 
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w3l»  ftnd  refteatediy  h^urd  him  declare  Ibat 
the  attestatioQ  Was  ia  Uie  adjoiDing  room. 

I^  therefofei  I  am  to  asauide  that  the 
jvry  proceeded  upon  a  supposed  attestation 
ID  the  bed«room9  it  is  not  a  cdnclu8ion« 
whichi  upon  tlie  whole  case  before  me»  I 
can  possibly  adopt  and  act  upon* 

I^  upon  the  oUier  hand»  I  am  to  assume^ 
upon  the  loose  evidence  of  Sir  Coutts  Trot* 
ter,  that  the  jury  proceeded  upon  the  ground 
of  an  attestation  in  die  adjoining  room,  so 
as  to  be  constructively  in  the  presence  of 
the  Dukci  then  there  is  a  want  of  evidence 
to  support  the  verdict.  The  plan  produced 
manifests,  thati  in  order  to  be  attested  in  the 
adjoining  room  in  the  presence  of  the  Dukcf 
it  must  have  been  attested  within  the  space 
of  five  feet  from  the  windows,  the  room 
being  twenty-one  feet  nine  inches  long, 
and  three-fourths  of  the  room  being  there- 
fore out  of  the  Duke's  presence ;  and  the 
circumstances  of  the  catfe  do  not  permit 
me  to  sayi  that,  if  attested  in  that  room,  it 
must  be  presumed  to  be  attested  in  the 
proper  part  of  that  room,  because  Sir 
Cotttts  Trotter  says,  he  was  not  informed 
that  the  place  of  attestation  was  material, 
and  that  he  looked  out  only  for  the  most 
convenient  place  for  the  purpose  of  sign* 
ing  his  name* 

It  is  said,  that  no  further  information  can 
be  given  on  the  subject,  and  therefore  it 
would  be  useless  to  direct  a  new  trial.  It 
may  be  true  that  no  further  information  can 
be  given  upon  the  subject ;  but  the  whole 
case  may  be  a  second  time  submitted  to  a 
jury,  BM  it  seems  nearly  to  have  been  after 
the  first  trial,  and  which  was  in  trutli  my 
purpose  and  expectation. 

The  policy  of  the  law,  wluch  requires  the 
attestation  to  be  in  the  presence  of.  the  tes« 
tslor,  mny  not  be  obvious  to  a  jury,  and 
the  qneatioii  may  be  thereby  prejudiced  $ 
and  it  waa  for  that  reason,  that,  if  the  par* 
ties  would  have  consented,  or  any  prece- 
dent eould  have  been  pi'oduced,  I  would 
have  taken  upon  myself  the  decision  of  the 
qocitioni  without  giving  further  trouble  to 
U»  juryi  It  is  now,  I  thinks  reduced  to 
this  mere  queition  of  presumption— whethei 
the  will,  being  attested  in  the  adjoining  room 
whidi  was  called  the  writing-room,  and  was 
provided  with  a  large  round  uble  in  the 
middle  of  it|  upon  which  it  is  to  be  inferred 
(hit  lira  Dnndis  had  immediately  before 


written  thfe  will  from  the  instructions  of  thd 
Duke,  was  attest^  on  that  round  table,  re- 
maining in  its  usual  place,  or  upon  a  move- 
able Pembroke- table,  removed  to  the  pre- 
sence of  the  Duke,  or  upon  a  pier-table  ot 
commode,  about  two  feet  Wide,  upon  which, 
Mr.  Dutadas  says,  papers  were  laid :  it 
being  admitted,  that  the  witnesses  were  ig- 
norant that  the  place  of  attestation  Was 
material. 

This  is  a  case  which  more  especially  re- 
quires the  direction  of  the  Judge  foi*  the 
assistance  of  the  jury,  and  they  will  doubt- 
less receive  it.  Upon  the  whole,  therefore^ 
let  a  new  trial  be  had ;  and,  considering  the 
pressure  of  business  upon  the  Court  of 
King's  Bench,  and  that  the  learned  Lord 
who  presides  in  that  court  has  twice  been 
troubled  with  this  case^  let  the  new  trial 
be  had  in  the  Court  of  Common  Pleas. 


June.-^The  devisees  appealed  td  the 
Lord  Chancellor* 

Tfte  Solicilor  General,  Mr.  BickersUtht 
and  Mr,  Bligk  appeared  to  support  the 
motion,  to  discharge  the  order  of  the  Master 
of  the  Rolls. 

Mr.  Home  and  Mr,  Pemberi9m  appeared 
in  support  of  the  order. 

The  Lord  CAonceUorj— I  do  not  order  a 
new  trial  upon  the  ground  of  those  who 
are  in  support  of  the  will,  not  having  ex- 
amined Mr.  Dnndas,  but  because  I  am  not 
satisfied  upon  all  the  evidence  in  this  case, 
that  the  jury  has  come  to  a  right  conclusion. 
I  am  not  satisfied  to  adopt  the  verdict  of 
the  jury ;  and  upon  that  ground  I  direct 
a  new  trial. 


July  20,  1829. — This  case  being  again 
under  discussion,  , 

TVie  Lord  ChanceUar-^AW  I  mean  to  sajr 
upon  this  subject  is,  that  the  trial  will  be  very 
unsatisfactory  to  tny  rriind,  unless  the  evi- 
dence of  Mr.  Dundas  is  in  some  way  oi* 
otlier  obtained  ;  but  I  do  not  think  I  should 
give  any  specific  or  particular  direction  as 
to  what  is  to  be  done  in  that  respect.  The 
parties  must  exercise  their  own  discretion 
and  judgment  upon  the  subject.  It  ap- 
pears to  me  there  is  no  evidence,  from  which 
you  cen  mfer  that  the  will  was  attested  in 
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the  presence  of  the  testfttor.  If  there  were 
any  facts  from  which  I  thought  the  jury 
night  fairly  infer  that  it  was  executed  in 
that  part  of  the  room  where  it  would  liave 
been  in  the  presence  of  the  testator,  I 
should  not  disturb  thfeir  verdict :  but  I  do 
not  find  any  facts  upon  which  they  can 
come  to  the  conclusion. 

The  evidence  preponderates  so  strongly 
on  one  side,  that  it  is  almost  impossible  to 
come  to  the  conclusion  in  a  court  of  justice, 
that  this  will  was  attested  in  the  bed*room. 
Then,  if  it  was  not  attested  in  the  Duke's 
bed-room,  but  in  the  adjoining  room,  it 
does  not  appear  that  there  is  a  single  fact 
from  which  the  presumption  can  be  raised 
that  it  was  attested  in  that  part  of  the  room 
which  was  opposite  to  the  door,  communi* 
eating  between  the  one  room  and  the  other. 
If  it  had  been  proved  that  Mr.  Dundas,  or 
any  of  the  parties,  knew  that  it  was  neces« 
sary  that  the  will  should  be  attested  in  the 
presence  of  the  testator,  that  would  be  a 
fact  upon  which  the  jury  might  have  come 
to  the  conclusion,  that  they  had  drawn  the 
pembroke-table  from  its  usual  place,  or 
had  taken  some  proceedings,  in  order  that 
the  attestation  might  be  made  in  such  a 
way  as  to  comply  with  the  requisition  of 
the  law ;  but  there  is  nothing  at  present  in 
the  case  to  lead  to  such  an  inference.  I  do 
not  say  tliat  it  is  impossible  to  bring  such 
evidence,  but  the  onus  is  upon  the  party 
setting  up  the  will.  If  the  question  came 
before  me  without  the  judgment  of  the 
Master  of  the  Rolls,  I  should  have  no  hesi- 
tation about  it ;  but  I  am  folly  confirmed  in 
my  opinion,  my  judgment  according  with 
bis,  although  my  m^e  of  coming  to  the 
result  is  not  precisely  the  same. 


18£9.  7   CREMORNE  V.   AKTROBUS  AND 

January,  y  others. 

JVfuU  wiU  be  included  under  tlie  detcrip" 
iion  qffurmture  in  a  bequest, 

A  testator  by  his  mil  bequeaths  his  lease^ 
hold  messuages,  together  with  all  his  pictures^ 
prints,  drawings,  or  paintings  tn  mimature 
or  enamel,  with  all  his  gold  and  silver  coins, 
medals,  watches,  and  trinkets,  of  every  kind 
whatsoever;  as  also  his  coaches,  carriages^ 
hamessf  ami  furmturo   to  the  same  be* 


^giffgi  ^tlso,  all  and  singular  the  fathares^ 
appurtenant  to  his  said  leasehM  mes* 
suage,  together  with  the  household  Jumiture, 
plate,  Unen,  wines,  liquors,  and  other  his 
estate  and  effects  whatsoever,  in  and  about 
the  same,  and  that  should  be  in  his  possession 
at  the  time  of  his  decease,  or  in  and  about 
his  said  dwelUng-house,  or  the  outhouses  and 
tffices  appurtenant  thereto,  and  by  Atm  heU, 
used,  occupied,  and  enjoyed  therewith :  by  a 
codicil  he  makes  a  different  disposition  of  the 
house,  **  with  all  its  furniture  and  appurte^ 
nances  thereunto  belonging:^*  —  Held,  thai 
pictures  placed  in  the  house  as  omamenUdfwr^ 
niture,  and  plate  (including  plate  deposited 
for  safe  custody  at  a  banker^ s),  and  UneUf 
passed  by  the  codicil;  but  thai  the  disposition 
of  the  other  articles  mentioned  in  the  will, 
not  being  housefuddfumiture,  was  m^  affected 
by  thecodial. 

Thomas  Lord  Viscount  Cremome  duly 
made  and  published  his  last  will  and  testa* 
ment,  bearing  date  the  26th  of  December 
1811,  whereby  he  devised  to  and  to  the 
use  of  trustees  and  their  heirs,  all  his  free- 
hold manors,  hereditaments,  and  premises 
in  the  counties  of  Waterford,  Louth,  and 
Monaghan,  upon  trust,  for  Richard  Thomas 
Lord  Cremorne,  then  Richard  Thomas 
Dawson,  and  his  assigns,  during  his  life, 
without  impeachment  of  waste,  save  volun- 
tary or  permissive  waste,  with  remainder  to 
the  use  of  trustees,  and  their  heirs,  during 
his  life,  to  preserve  contingent  remainders, 
with  remainders  to  the  use  of  the  first  and 
other  sons  of  the  body  of  the  said  Riclmrd 
Thomas  Dawson,  lawfully  begotten,  seve- 
rally and  successively,  in  tail  male,  with  re- 
mainder over.  The  testator  afterwards  pro- 
ceeded to  give  and  direct  as  follows:— 
**  Next  I  give  and  bequeath  unto  my  said 
dear  wife,  all  that  my  leaaeliold  messuage 
or  dwelling-house,  with  the  outhouseSf 
buildings,  ground,  and  appurtenances  there- 
unto belonging,  rituate  in  Stanhope-street, 
May  Fair,  in  the  county  of  Middlesex,  and 
in  my  own  occupation,  which  1  now  hold 
on  lease,  for  a  long  term  of  yearsi  and  of 
which  there  is  now  about  nine  hundred  years 
to  come  and  unexpired,  and  which  me»- 
suage,  or  tenement  and  premises  is  subject 
to  a  yearly  ground-rent  of  dl/«,  payable  in 
reraect  thereof;  to  have  and  to  bold  the 
said  leasehold  messnage  or  tenementi  and 
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premises,  with  the  appurtenances  for  all 
such  estate,  term,  or  interest,  as  I  shall  have 
therein  at  the  time  of  my  decease,  unto  my 
said  wife,  for  and  during  the  term  of  her 
natural  life,  together  witli  all  tlie  pictures, 
prints,  drawings,  or  paintings,  in  miniature 
or  enamel,  except  the  picture  of  my  dearest 
Lady  Ann  Dawson ;  with  all  my  gold  and 
silver  coins,  medals,  watches,  and  trinkets 
of  every  kind  whatsoever ;  asalso  my  coaches, 
carriages,  harness,  and  furniture  to  the 
same  belonging ;  as  also  all  and  singular  the 
fixtures  appurtenant  to  my  said  last-men- 
tioned messuage,  together  with  the  house- 
hold furniture,  plate,  linen,  wines,  liquors, 
and  other  my  estate  and  effects  whatsoever, 
in  and  about  the  same,  and  that  shall  be  in 
my  possession  at  the  time  of  my  decease, 
or  in  and  about  my  said  dwelling-house,  or 
the  outhouses  and  oflSces  appurtenant 
thereto,  and  by  me  held,  used,  occupied,  and 
enjoyed  therewith,  and,  as  appurtenant 
thereto,  also  given  to  my  said  wife,  and  the 
stables  and  coach-houses  that  I  now  occupy 
for  all  the  estate  and  interest  I  have  therein, 
for  her  life,  she  paying  the  rent,  and  per- 
forming the  covenants  contained  in  the  lease, 
under  and  by  virtue  of  which  I  hold  the  same ; 
and  after  the  death  of  my  said  dear  wife, 
I  give  all  the  aforesaid  leasehold  premises, 
situate  in  Stanhope-street  aforesaid,  so  as 
aforesaid  devised  to  her  for  her  life,  to  hold 
the  said  leasehold  messuage  and  premises, 
for  all  the  term  I  have  therein,  unto  the 
said  Richard  Thomas  Dawson,  his  execu- 
tors, administrators,  and  assigns,  for  his  and 
their  own  use  and  benefit,  together  with  all 
the  aforesaid  pictures,  drawings,  coins, 
medals,  trinkets,  coaches,  carriages,  and  fur- 
niture to  the  same,  and  together  with  all  the 
aforesaid  furniture,  plate,  liquors  and  every 
other  article  and  thing  whatsoever  men- 
tioned and  included  in  the  aforesaid  devise, 
as  shall  be  found  to  be  in  and  within  my 
said  messuage,  dwelling-house,  and  premi« 
ses,  so  as  aforesaid  devised  to  her  for  life 
at  the  time  of  her  decease,  for  his  own  use 
and  benefit,  and  subject  to  the  rents  and 
covenants  aforesaid." 

The  testator  afterwards  made  a  codicil, 
dated  the  ISth  day  of  March  1812,  part  of 
which  was  in  the  words  following — "and  as 
to  my  leasehold  messuage  or  dwelling- 
house  in  Stanhope-street,  wherein  I  now 
dwell,  I  do  declare  my  will  and  desire  to 
Vol.  VII.  Chanc 


be,  that  my  said  dear  wife  shall  and  may 
have  and  enjoy  the  same,  with  all  the  fur- 
niture and  appurtenances  thereunto  belong- 
ing, during  the  term  of  her  life  ;  and  from 
and  afler  her  decease,  that  the  same  mes- 
suage or  dwelling-house,  with  such  furni- 
ture as  shall  be  in,  about,  or  belonging 
thereto  at  the  time  of  such  her  decease, 
shall  go  unto,  and  be  held  and  enjoyed  by 
the  said  Richard  Thomas  Dawson,  or  such 
other  person  or  persons  as,  by  virtue  of  the 
limitations  in  my  said  will  contained,  sliall 
for  the  time  being  be  entitled  to  the  bulk 
of  my  freehold  estates, — it  being  my  desire 
and  intention,  that  my  said  leasehold  house 
shall  be  held  and  enjoyed  after  the  decease 
of  my  said  wife,  together  with  my  said 
freehold  estates,  so  far  as  the  nature  of  the 
property,  and  the  rules  of  law  will  permit ; 
and  I  do  hereby,  so  far  as  I  have  any  power 
or  authority  in  that  respect,  give  and  be- 
queath the  said  leasehold  messuage,  or  te*> 
nement,  and  premises  accordingly,  for  all 
the  residue  of  the  term  or  estate  now  to 
come  and  unexpired  therein :  Provided  al- 
ways, and  I  do  expressly  declare  my  will  to 
be,  that  no  person,  who  shall  or  may,  under 
or  by  virtue  of  the  limitations  of  the  settle- 
ment by  my  said  will  directed  to  be  made  of 
my  said  freehold  estates,  be  entitled  to  an 
estate  tail,  in  the  same  freehold  premises, 
shall  be  entitled  to  take  or  be  considered  as 
having  taken  an  absolute  interest  in  the  said 
leasehold  premises,  or  any  part  thereof,  untU 
such  person  shall  have  attained  the  age  of 
twenty-one  years,  or  shall  sooner  depart  this 
life,  leaving  lawful  issue  living  at  his  or  her 
death,  or  lK>rn  in  due  time  afterwards,  which 
shall  first  happen." 

The  testator  died  in  1813;  his  widow, 
in  1826  ;  and  Richard  Thomas  Lord  Cre- 
morne,  in  1827 ;  when  his  son  Ricliard 
Lord  Cremorne  became  tenant  in  tail  of  the 
real  estate. 

A  question  then  arose  between  the  pre- 
sent Lord  Cremorne,  and  the  personal  re- 
presentatives of  the  deceased  Lord  Cre- 
morne, as  to  what  articles  were  affected  by 
the  codicil.  The  present  Lord  Cremorne  in- 
sisted, that  the  codicil  was  meant  to  em- 
brace all  the  furniture  and  other  property 
enumerated  in  the  will ;  and  therefore  that 
he  was,  under  the  codicil,  entitled  to  the 
whole.  On  the  other  hand,  the  personal  re- 
presentativea  of  the   deceased  Lord  Ore** 
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morne  insisted,  that  the  will  remained  un- 
revoked, as  to  all  the  different  species  of 
articles  mentioned  in  it,  except  what  was, 
strictly  speaking,  furniture ;  and  that  they 
were  therefore  entitled  to  those  articles 
absolutely. 

In  the  suit,  reference  had  been  directed 
to  the  Master  to  inquire  what  furniture  was 
in,  about,  or  belonging  to  the  messuage  or 
dwelling-house  and  premises  in  Stanhope- 
street,  at  the  time  of  the  decease  of  the  late 
Viscountess  Cremorne.  The  Master  found, 
that,  in  May  18IS6,  an  inventory  was  made 
of  the  fixtures,  household  furniture,  pic- 
tures, linen,  china,  and  other  effects,  for- 
merly belonging  to  Thomas  Lord  Viscount 
Cremorne,  which  were  in,  about,  or  belong- 
ing to  the  dwelling-house  and  other  pre- 
mises in  Stanhope-street,  at  the  time  of 
Lady  Cremorne's  decease ;  and  this  inven- 
tory the  Master  divided  into  four  parts, 
which  he  set  forth  in  the  schedule  to  the 
said  report.  The  first  part  contained  fix- 
tures and  household  goods;  the  second 
part,  plate,  linen,  and  china,  which  had 
been  in  the  common  and  ordinary  use  of 
the  said  testator;  the  third  part,  books, 
which  were  kept  in  the  book-cases,  or  in 
shelves,  both  fixed  to  the  walls,  and  prints 
and  pictures,  which  had  been  framed  and 
hanging  up,  or  had  been  framed  and 
were  usually  hung  up,  in  the  lifetime  of 
the  testator  respectively.  These  three  parts 
contained  such  articles  as,  in  the  Mas- 
ter's opinion,  were  considered  furniture,  ac- 
cording to  what  he  conceived  to  be  the 
construction  of  that  word  usually  given  by 
the  Court  to  bequests  o£  furniture;  and 
such  furniture,  be  found,  was  in,  about,  or 
belonging  to  tbe  messuage,  dwelling-house, 
and  premises  in  Stanhope-street,  at  the  time 
of  Lady  Cremorne's  decease. 

The  articles  comprised  in  the  fourth  part 
of  the  schedule,  were  medals,  coins,  trinketSi 

Lord  Cremorne  preferred  his  petition 
to  the  Master  of  the  Rolls,  praying  that 
the  Master's  report  might  be  confirmed ; 
and  that  the  pictures,  household  goods, 
plate,  linen,  china,  books,  prints,  and  pic- 
tures, and  other  articles  mentioned  and 
comprised  in  the  first,  second,  and  third 
parts  of  the  schedule  to  the  report,  toge- 
ther with  the  leasehold  messuage  and  premi- 


ses in  Stanhope-street,  might  be  assigned  in 
trust  for  him,  and  the  other  person  or  per- 
sons for  the  time  being  entitled  to  the  free- 
hold estates  in  remainder,  expectant  on  the 
determination  of  his  estate  in  tail  male. 

On  the  other  hand,  the  personal  repre- 
sentative of  the  late  Lord  Cremorne  pre- 
sented his  petition,  stating,  that  the  several 
articles  in  the  second  and  third  parts  of  the 
schedule,  are  not,  and  ought  not  to  be  con- 
sidered furniture  according  to  the  construc- 
tion of  that  word  usually  given  by  the  Court 
in  bequests  of  furniture ;  and  that,  if  even  the 
said  articles  should,  according  to  such  con- 
struction,be  considered  furniture,yet,  accord- 
ing to  the  true  construction  of  the  said  will 
and  codicil,  and  the  true  intent  and  meaning 
of  the  said  testator,  they  ought  not  to  be  so 
construed  in  this  case ;  and  praying  that  it 
might  be  declared  that  he,  as  the  personal 
representative  of  the  deceased  Lord  Cre- 
morne, was  entitled  to  the  several  articles 
comprised  in  the  second  and  third  parts  of 
the  schedule  ;  and  that  the  same  might  be 
delivered  to  him,  together  with  the  several 
articles  mentioned  in  the  fourth  schedule. 

The  Master  of  the  Rolls,  on  the  5th  of 
June  1  SftS,  made  an  order,  whereby  he  de- 
clared, that,  according  to  the  true  construc- 
tion of  the  codicil,  all  the  articles  and 
things,  by  the  will  specifically  given  with 
and  belonging  to  the  leasehold  house  in 
Stanhope-street,  May  Fair,  were,  subject  to 
the  life-interest  therein  of  the  late  Vis- 
countess Cremorne,  given  together  with  tbe 
leasehold  house,  to  the  person  for  the  time 
being,  entitled,  by  virtue  of  the  limitations 
in  the  will,  to  the  bulk  of  the  testator's  free- 
hold estate,  to  be  held  and  enjoyed,  together 
with  the  said  freehold  estate,  so  far  as  the 
nature  of  the  property  and  the  rules  of  law 
would  permit ;  and  his  Honour  ordered,  that 
it  should  be  referred  to  the  said  Master,  to 
approve  of^  and  settle  a  proper  assignment 
of  the  leasehold  house,  and  of  all  the  seve- 
ral articles  comprised  in  the  four  schedules 
to  his  report,  to  proper  trustees. 

From  this  order,  the  personal  represen- 
tatives of  Richard  Thomas  Lord  Cremorne 
appealed. 

Mr.  Bickersteth  and  Mr*  Lynch  appeared 
o  support  the  appeal. 
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Mr,  Svgdait  Mr,  Pepys,  and  Mr,  Knight^ 
appeared  to  resist  the  appeal. 

The  topics  urged  in  the  argument  are 
stated  in  the  judgment. 

The  Lard  Chancellor, — By  the  will,  made 
in  1811 »  the  testator  devised  the  hulk  of  his 
real  property  to  Richard  Thomas  Dawson, 
afterwards  Lord  Cremome,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail 
male.  The  testator  was  then  in  possession 
of  a  house  in  Stanhope^street,  May  Fair, 
under  a  lease  for  nine  hundred  years ;  and 
in  it  there  was  a  considerable  quantity  of 
valuable  furniture.  The  testator  gave  to 
his  wife,  all  the  prints,  pictures  and  draw- 
ings, together  with  his  gold  and  silver  coins, 
medals,  watches,  and  trinkets  whatsoever; 
also  his  coaches,  carriages,  harness,  and  the 
furniture  belonging  to  them,  together  with  the 
fixtures  appurtenant  to  the  dwelling-house, 
and  the  household  furniture,  plate,  linen, 
wine,  liquors,  and  other  his  estate  and  ef- 
fects whatsoever,  in  and  about  the  same ; — 
that  is,  in  and  about  the  dwelling-house. 
Nothing  can  be  more  precise  or  particular 
tlian  the  enumeration  of  the  property  he  in- 
tended to  pass  by  the  bequest.  He  intended 
not  only  that  the  furniture,  properly  so 
called,  should  pass,  but  every  species  of  per- 
sonal property  which  should  be  in  the  house 
at  the  time  of  his  decease.  After  the  death 
of  his  wife,  he  gave  this  property  abso- 
lutely to  Richard  Thomas  Dawson,  and 
then  he  again  enumerated  the  property,  al- 
most in  the  same  terms.  It  is  true,  that,  in 
the  second  enumeration,  some  particular  arti- 
cles, or  some  particular  terms,  were  omitted ; 
but  they  were  supplied  by  general  expres- 
sions, at  die  end  of  the  bequest,  so  as  to  be 
co>extensive(as  far  as  related  to  the  disposi- 
tion of  the  property,)  with  the  original  be- 
quest to  the  widow.  There  can  be  no 
doubt  with  respect  to  the  construction  of 
the  will. 

l*hree  or  four  months  afterwards,  the 
testator  made  a  codicil,  and  the  object  of 
the  codicil  was  to  make  a  new  disposition 
with  respect  to  the  leasehold  house.  In- 
stead of  giving  it  absolutely  to  Richard 
•Thomas  Dawson,  it  was  the  testator's  itish, 
that,  after  the  death  of  the  wife,  the  property 
should,  as  far  as  the  rules  of  law  would  al- 
low, go  with  the  freehold  estate.  Richard 
Thomas  Dawson  was  to  take  it,  if  he  took 


the  freehold  estate ;  if  he  did  not,  it  was  to 
go  to  the  next  person  who  took  the  free- 
hold estate.  In  the  codicil,  the  testator 
does  not  make  use  of  the  same  expressions 
in  describing  the  property,  as  he  had  previ- 
ously made  use  of  in  the  will.  He  makes 
use  of  terms  of  a  more  general  description ; 
and  it  is  upon  the  meaning  and  import  of 
those  terms,  not  merely  taken  by  themselves, 
but  in  connexion  with,  and  in  reference  to 
the  will,  that  the  present  question  has  arisen. 
The  words  of  the  codicil  are  these — *'  I  do 
declare  my  will  and  desire  to  be,  that  my 
said  dear  wife,  shall  and  may  have  and  en- 
joy the  same  (that  is,  the  dwelling-house  in 
Stanhope-street),  with  all  the  furniture  and 
appurtenances  thereunto  belonging,  during 
the  term  of  her  life ;  and,  from  and  after  her 
decease,  that  the  same  messuage  or  dwell- 
ing-house, with  such  furniture  as  shall  be 
in  or  about  or  belonging  thereto  at  the  time 
of  such  her  decease,  shall  go  unto,  and  be 
held  and  enjoyed  by  the  said  Richard  Tho* 
mas  Dawson,  or  such  other  person  or  per* 
sons  as,  by  virtue  of  the  limitations  in  my 
said  will  contained,  shall  for  the  time  being 
be  entitled  to  the  bulk  of  my  freehold 
estates, — it  being  my  desire  and  intention 
that  my  said  leasehold  house  shall  be  held 
and  enjoyed  after  the  decease  of  my  said 
wife,  together  with  my  said  freehold  estates, 
so  far  as  the  nature  of  the  property  and  the 
rules  of  law  permit."  The  question  is, 
whether  the  articles  enumerated  in  the  will 
and  bequeathed  together  with  the  lease- 
hold house,  are  to  be  comprehended  in 
the  codicil,  or  whether  only  a  part  of  them 
were  intended  to  pass  by  the  operation  of 
the  codicil. 

Some  stress  was  laid,  in  the  course  of  the 
argument,  upon  the  words  "  and  appurte* 
nances  thereunto  belonging."  When  the 
testator  gave  to  his  wife  the  house,  "  with 
all  the  furniture  and  appurtenances  tliere* 
unto  belonging,"  it  was  argued  at  the  bar, 
that  the  effect  of  the  word  "  furniture" 
was  extended  by  the  words  ''appurtenances 
thereunto  belonging,"  and,  by  the  operation 
of  tliose  words,  had  a  more  extended  sense 
than,  in  the  common  and  ordinary  acceptation 
of  the  word  "  furniture,"  it  would  be  entided 
to.  Now,  it  appears  to  me,  that  there  is  no 
weight  in  that  argument,  because,  upon  ad« 
verting  to  the  wiU,  I  find  precisely  the  same 
expressions  made  use  of,  not  with  reference 
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to  the  furniture  or  the  articles  that  were  in 
the  dwe]ling*hou8e,  but  with  reference  to 
the  leasehold  premises  themselves.  In  the 
will,  he  bequeaths  his  leasehold  messuage, 
"  together  with  the  outhouses,  buildings, 
ground  and  appurtenances  thereunto  belong- 
ing," precisely  the  same  phrase  as  in  the 
codicil ;  and,  in  grammatical  construction, 
the  words  ''appurtenances  thereunto  be- 
belonging,"  relate  to  the  messuage,  as  clearly 
and  as  satisfactorily  as  in  the  will  itself; 
because  he  gives  the  messuage  to  his  wife 
for  life,  with  the  furniture  and  appurtenances 
thereunto  belonging, — that  is,  the  furniture 
belonging  to  the  dwelling-house,  and  the  ap- 
purtenances belonging  to  the  dwelling-house. 
It  appears  to  me,  therefore,  there  is  no  real 
weight  or  solidity  in  the  argument,  which 
was  addressed  to  the  Court  upon  that  point. 

The  codicil  must  be  taken,  therefore,  as  if 
these  words  *'  and  appurtenances"  were 
omitted ;  and  then  it  amounts  to  this — "  my 
will  is,  my  wife  shall  have  and  enjoy  my  lease- 
hold house,  with  all  the  furniture  thereunto 
belonging.'*  Now,  I  think,  if  the  construction 
had  depended  upon  the  codicil  alone,  these 
words  would  have  embraced  the  pictures,  be- 
cause, by  the  finding  of  the  Master,  the  pic- 
tures were  part  of  the  ornamental  furniture 
of  the  house ;  they  would  have  embraced 
the  plate,  because  the  plate  was  in  use  in 
the  family ;  they  would  have  embraced  the 
linen,  because  that  was  part  of  the  furni- 
ture of  the  house. 

Then,  it  was  said,  that  the  terms  of  the 
codicil  ought  to  be  controuled  and  governed 
by  the  terms  of  the  will,  and  that  it  was  clear 
from  the  disposition  in  the  will,  that  the  tes- 
tator did  not  mean  to  include  under  the  de- 
scription of  furniture,  either  the  pictures,  the 
plate,  or  the  linen.  That  argument  resolves 
itself  into  two  parts ;  and  it  is  necessary,  in 
order  that  it  may  be  understood,  that  I  should 
again  advert  to  the  terms  of  the  will.  The 
testator  gives  the  dwelling-house  with  the 
pictures  and  drawings,  together  with  his 
gold  and  silver  medals,  watches  and  trinkets, 
together  with  his  coaches  and  carriages, 
together  with  the  fixtures  appurtenant  to 
the  dwelling-house,  and  then  his  household 
furniture,  linen,  plate,  &c.  It  was  said,  that, 
by  reason  of  this  special  enumeration,  it 
was  clear,  that  the  testator  did  not  consider 
those  different  articles  as  included  under  the 
term  "  furniture."    Now,  when  the  testator 


gives  his  household  furniture,  plate,  linen, 
&c.,  I  think  it  cannot  be  argued  with  any 
shew  of  reason,  that,  because  he  specially 
enumerates  the  plate  and  linen,  he  did  not 
consider  they  passed  under  the  word  *'  fur- 
niture." He  makes  the  enumeration  for 
the  purpose  of  preventing  any  doubt  upon 
the  subject.  The  argument  has  no  force, 
as  applicable  to  the  plate  and  linen,  which 
follow  the  term  *'  household  furniture."  It 
is  different  with  respect  to  the  pictures,  be- 
cause he  gives  the  pictures  first,  together 
with  the  household  furniture,  and  seem^ 
therefore  to  draw  a  difference  between  them 
in  the  will.  Still,  however,  when  I  con- 
sider that  three  or  four  months  elapse,  after 
the  date  of  the  will,  before  the  codicil  was 
executed,  and  when  1  find,  that  in  tlie 
codicil  he  gives  the  house,  together  with 
all  the  furniture  thereunto  belonging,  and 
that  the  pictures  formed  a  part  of  the  fur- 
niture— whatever  doubt  the  expressions  in 
the  will  may  throw  upon  the  subject, — I 
think  tliat  doubt  is  not  sufficiently  strong  to 
lead  me  to  say,  that  those  articles  did  not,  in 
the  codicil,  pass  under  the  description  of 
"  all  the  furniture  belonging  to  the  dwell- 
ing-house." I  am  of  an  opinion,  therefore, 
concurring  with  that  of  the  Master  of  the 
Rolls,  as  far  as  relates  to  the  pictures,  the 
plate,  and  the  linen.  They  passed  by  the 
codicil. 

I  imagine  it  is  unnecessary  for  me  to 
say  anything  with  respect  to  the  coaches 
and  carriages.  Lord  Cremorne  died  in  the 
year  181S,  and  tlie  tenant  for  life,  in  the 
yearl8£6;  therefore  the  coaches  and  car- 
riages, must  have  been  worn  out  during 
the  life  of  the  tenant  for  life. 

The  question  then  remains  as  to  the  be- 
quest of  the  gold  and  silver  coins,  and  things 
of  that  nature.  Now  those  articles  would  not 
pass  under  the  description  of  *'  all  the  furni- 
ture belonging  to  the  dwelling-house"  gene- 
rally. Unless,  therefore,there  are  some  special 
circumstances  in  this  case,  shewing  that 
those  articles  were  so  used  and  disposed  of 
in  the  house,  as  to  be  part  of  the  ornamental 
furniture  of  the  house,  or  in  some  way  con- 
nected with  it,  I  think  they  would  not  pass 
by  the  codicil. 


It  afVerwards  appeared,  that,  so  early  aa 
the  year  1805,  there  was  a  considerable 
quantity  of  plate  deposited  at  the  house  of 


HILARY  TERM,  1829. 


9S 


Messrs.  Hoares  the  bankers,  where  it  re- 
nnined  during  the  rest  of  the  testator's 
life,  and  during  the  life  of  his  widow. 

It  was  submitted,  that  at  least  this  por* 
tion  of  the  plate  was  not  affected  by  the 
codicil ;  for,  not  being  in  use,  it  could  not 
be  considered  as  furniture. 

The  Lord  ChtmceUor  was  of  opinion,  that 
it  did  pass  by  the  codicil  as  furniture. 


1829 
Jan.  27 


7.} 


CBOWDEE  0.  8T0NB. 


A  testator  gwoes  afimd  to  his  wife  for  life ; 
and,  after  her  death,  to  Jhe  permmSf  A^  B, 
C,  D,  and  Ef  equally;  mid  he  dtreete^  that 
m  eaee  of  the  death  of  any  oftheaefive  per^ 
eonSf  mthoat  lawful  iime^  before  his  or  her 
share  should  become  payable,  the  share  of 
himf  her,  or  them,  so  dying,  should  be  equally 
dimdid  between  the  survivors  of  them.  A, 
dkd,  leaving  a  son;  then  B,  died,  leaving 
issue,  who  survived  the  tenant  for  life ;  then 
the  sonqf  A,  died,  without  issue ;  then  C. 
^&al,  without  issue  ;  next  D.  died,  leaving 
issue ;  and  lastly,  the  tenant  for  life  died : 
--Held, 

That,  upon  the  death  of  A*s  son,  A.s 
dutre  went  over* 

Thai  C^s  accrued  share  of  A^s  original 
duare  did  not  go  over,  on  C*s  death,  without 
usse. 

That  the  shares,  which  went  over^  accrued 
(mhf  to  such  of  the  jive  persons  as  were  living 
at  Uie  time  of  the  accrual. 

John  Lloyd,  victualler,  by  his  will,  bear- 
ing date  ihe  27th  April  I787,*after  dispos- 
ing of  various  parts  of  his  said  personal 
estate,  bequeathed  as  follows  :— 

**  And  whereas  I  have  the  sum  of  1  lOOi. 
in  the  new  4L  per  cent,  bank  annuities,  and 
also  the  sum  of  900/.  in  the  31.  per  cent, 
redaced  bank  annuities,  and  also  the  sum 
of  500/,  in  the  SL  per  cent,  consolidated 
bank  annuities,  standmg  in  my  name  in  the 
books  of  the  Governor  and  Company  of  the 
Bank  of  England, — ^now,  I  do  hereby  ffive 
and  bequeath  the  same  unto  my  brother, 
Edwird  Lloyd,  and  Richard  North,  of  Lom- 
bard-street,  London,  silrersmith,  and  the 
survivor  of  them,  and  the  executors  and 


administrators  of  such  survivor,  upon  the 
following  trusts,  that  is  to  say,  as  to  the 
said  sum  of  1100/.,  and  as  to  the  said  sum 
of  700/.,  part  of  the  said  sum  of  900/.,  so 
standing  in  my  name  as  aforesaid,  upon  trust, 
to  pay  the  interest,  dividends,  and  proceeds 
thereof,  unto  my  said  wife  Catherine,  or  duly 
to  empower  and  authorise  her  to  receive 
and  take  the  same,  from  time  to  time,  for 
and  during  the  term  of  h^r  natural  life,  to 
and  for  her  own  use  and  benefit ;  and,  from 
and  after  the  decease  of  my  said  wife,  in 
case  my  said  brother,  Edward  Lloyd,  sliall 
survive  my  said  wife,  I  do  hereby  will  and 
direct,  that  the  interest,  dividends,  and  pro- 
ceeds of  the  said  sums  of  1100/.  and  700/. 
shall  be  received  and  taken  by  the  said 
Edward  Lloyd,  for  and  during  the  term  of 
his  natural  life,  to  and  for  his  own  use  and 
benefit ;  and,  from  and  after  the  decease  of 
my  said  wife  Catherine,  and  my  said  bro- 
ther Edward  Lloyd,  and  the  survivor  of 
them,  my  will  is,  that  the  said  sums  of 
1100/.  and  700/.  shall  be  sold  by  my  said 
trustees,  or  the  survivor  of  them,  or  the 
executors  and  administrators  of  such  sur- 
vivor, and  the  produce  or  money  arising 
therefrom  shall  be  paid  to,  and  equally  di- 
vided between  my  said  nephew  and  nieces 
hereinbefore  mentioned,  [he  had  before 
named  one  nephew  and  four  nieces,]  share 
and  share  alike;  and  my  mind  and  will 
further  is,  that,  in  case  of  the  death  of  my 
said  nephew,  or  of  any,  or  either  of  my  said 
nieces,  without  lawful  issue,  before  their 
respective  parts  or  shares  of  the  said  sums 
of  1100/.  and  700/.  shall  become  due  and 
payable  to  them  under  and  by  virtue  of  this 
my  will,  that  the  part  or  share  of  him,  her, 
or  them,  so  dying  without  issue  as  afore- 
said,  shall  go  to  and  be  equally  divided  be- 
tween and  amongst  the  survivor  and  sur- 
vivors of  them,  share  and  share  alike."  And 
the  testator  appointed  the  said  Edward 
Lloyd  and  Richard  North  executors. 

The  testator  died,  leaving  his  nephew, 
John  Lloyd,  and  his  nieces,  Mary  Powell, 
Jane  Greenwood,  Ruth  Matthews,  and  Ca- 
therine Mitchener,  the  legatees  named  in 
his  said  will,  and  the  said  Catherine  Lloyd^ 
his  said  wife,  and  Edward  Lloyd,  his  bro- 
ther, him  surviving. 

Edward  Lloyd  died  the  1 8  th  January  1 792. 

Catherine  Lloyd  died  the  dOtli  January 
1828. 
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Mary  Powell  died  on  the  16th  July  1797, 
leaving  one  son,  John  Powell,  who  died 
without  issue,  on  the  25th  October  1799. 

Catherine  Mitcheoer  died  intestate,  on 
the  5th  August  1797,  leaving  three  chil- 
dren, who  were  all  living  at  the  death  of 
the  testator's  widow. 

Jane  Greenwood  died  in  May  1802,  with- 
out leaving  issue. 

John  Lloyd,  the  nephew,  died  in  August 
1 805,  leaving  seven  children ;  some  of  whom 
were  living  at  the  death  of  tlie  testator's 
widow. 

Ruth  Matthews  was  living  at  the  death 
of  the  testator's  widow,  and  died  afler  the 
filing  of  the  bill* 

The  bill  was  filed  by  the  personal  repre- 
sentatives of  the  testator,  in  order  to  have 
the  direction  of  the  Court  with  respect  to 
the  rights  of  the  parties  in  the  two  sums 
of  stock. 

First — ^The  personal  representative  of 
Mary  Powell  alleged,  that,  as  she  left  issue 
her  surviving,  though  there  was  a  failure  of 
that  issue  before  the  period  fixed  for  dis- 
tributing the  fund  arrived,  the  share  given 
lo  her  was  never  divested  out  of  her,  and 
was  transmitted  to  her  administrator. 

The  other  parties  contended,  that,  on  the 
death  of  her  only  child  without  issne,  M«ry 
Powell's  share  went  over. 

Secondly — The  personal  representative 
of  Jane  Greenwood  contended,  that,  though 
her  original  share  went  over  upon  her  death, 
yet  that  the  part  of  Mary  Powell's  share, 
which  had  accrued  to  her,  was  not  affected 
by  the  gift  over,  but  was  transmitted  to  him 
as  her  personal  representative. 

Others  of  the  defendants  insisted,  that 
her  accrued  share  went  over  along  with  her 
own  original  share. 

Thirdly — The  personal  representative  of 
Catherine  Mitchener  insisted,  that,  though 
she  died  before  the  accrual  of  any  of  the 
shares  of  the  original  legatees  took  place, 
yet  the  accrual,  when  it  did  take  place,  was 
for  the  benefit  of  her  personal  representa- 
tive, as  well  as  of  the  surviving  nephew, 
and  such  of  the  nieces  as  were  surviving. 

On  the  other  hand,  the  personal  repre- 
sentatives of  Lloyd  and  Matthews  insisted, 
that  the  shares  originally  given  to  Mary 
Powell  and  Jane  Greenwood  went  only  to 


the  nephew,  and  such  of  the  nieces  as 
were  actually  living  at  the  time  when  Mary 
Powell  and  Jane  Greenwood  respectively 
died. 

Mr.  Russell  appeared  for  the  plaintiffs, 
the  personal  representatives  of  the  testator. 

Mr,  Home,  Mr,  Pepys,  Mr,  Tinneyt  Mr. 
Bickerslelh,  Mr.  Loyd,  and  Mr,  A'oe,  appear- 
ed for  the  different  defendants. 

As  to  the  first  point,  it  was  said,  that 
"  dying  without  issue,"  which  would  other- 
wise mean  an  indefinite  failure  of  issue,  was 
restricted  to  a  given  period,  namely,  the 
death  of  the  survivor  of  the  two  tenants  for 
life,  the  testator's  brother  and  his  widow  ; 
consequently,  if,  during  tliat  period,  there 
Was  a  fiiilttre  of  issue  of  any  of  the  legatees, 
the  share  of  such  legatees  was  to  go  over ; 
for  there  was  nothing  to  restrict  the  opera- 
tion of  the  words  *'  dying  without  issue,"  to 
dying  witliout  issue  living  at  the  time  of  the 
decease  of  the  particular  nephew  or  niece : 
Hughes  v.  Smfer  (1 ),  Forth  v.  Chapman  {%\ 
Massey  v.  Hudson  (S),  Beauclerk  v.  Dormer 

(4)- 

On  the  other  hand,  it  was  argued,  that 

Mary  Powell  had  not  died  without  issoe  ; 

for  she  lefl  issue ;  and,  therefore,  that  the 

legacy,  which  had  been  once  vested  in  her, 

was  not  divested  out  of  her. 

On  the  second  point,  it  was  contended, 
that  this  was  one  entire  fund,  which  was  to 
be  divided  among  five  legatees  at  one  time, 
with  benefit  of  survivorship,  and  that,  where 
the  fund  is  to  remain  entire,  accrued  shares 
survive  as  well  as  original  shares;  and  there 
were  cited — fVorlidgey*  ChurchiU{5),  Pain 
V.  Benson  (6). 

On  the  other  hand,  it  was  answered,  that, 
as  there  were  no  specific  words  to  extend 
the  clause  of  survivorship  to  the  accrued, 
as  well  as  the  original  shares,  when  the  only 
child  of  Mary  Powell  died  without  issue,  a 
proportion  of  her  share  went  over  to  Jane 
Greenwood;  and  did  not,  on  her  death, 
pass  under  the  ultimate  gift  over,  but  was 
transmitted  to  her  administrator;  and,  in 
support  of  this  position,  Perkins  ▼•  Mio* 


(1)  1  P.  Williame,  ISO. 
(3)  Id.  663. 

(3)  2  Meiit.  130. 

(4)  2  Atk.  308. 
3  Bro.  C.C.  465. 
3  Atk.  78. 
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kktkt»aUe{7),  and  Ex  parte  We8t{S)^  were 
relied  on. 

As  to  the  third  point,  the  representatives 
of  Catherine  Mitchener  cited  Wilmot  v. 
Wiimoi  (9),  to  prove,  that  survivor  and  sur- 
vivors ought  to  be  considered  as  equivalent 
to  "  other  and  others"  of  the  five  persons 
named  ;  and,  therefore,  that  she  was  to  take 
her  proportion  of  the  accrued  share,  though 
she  was  not  actually  a  survivor  when  the 
accrual  happened. 

It  was  answered,  that ''  survivor  and  sur- 
vivors" could  only  mean  such  of  the  five 
legatees  as  were  living  when  any  one  of 
them  died;  and  Milsam  v.  Awdry{\0)  was 
cited. 

The  Lord  Chancellor, — Dying  "  without 
lawful  issue"  denotes  an  indefinite  failure 
of  issue,  unless  it  is  limited  by  a  reference 
to  a  particular  time.  Here,  a  time  is  spe- 
cified, to  which  the  failure  of  issue  is  re- 
ferred— I  mean  the  time  when  the  fund  is 
to  be  divided.  Mrs.  Powell  left  a  son  her 
surviving;  but  he  died  without  issue  in 
1799,  before  the  time  of  division  arrived. 
Mary  Powell,  therefore,  took  nothing  under 
this  will. 

As  to  Jane  Greenwood,  as  she  survived 
the  son  of  Mary  Powell,  she  would  become 
entitled  to  a  proportion  of  Mary  Powell's 
share  :  and,  though  her  original  share  was 
divested  out  of  her,  yet,  on  the  authority 
of  Ex  parte  Wesi,  the  share,  which  accrued 
to  her,  would  go  to  her  personal  representa- 
tive. 

A  third  point  was  raised  in  this  case.  It 
was  said,  that  the  words  "survivor  and 
survivors  of  them,"  were  eguivalent  to 
**  other  and  others."  Such  a  construction, 
though  the  Court  has  been  sometimes  forced 
to  adopt  it.  Lord  Eldon,  in  Davidson  v. 
Dallas^  calls  a  forced  construction  of  the 
term  "survivor"(l  1).  In  JfUmot  v.  Wiknoi, 
it  was  scarcely  possible  to  put  any  other 
meaning  on  the  words.  But,  in  looking  at 
die  language  of  the  will,  I  am  of  opinion, 
that  the  words  "  survivor  and  survivors," 
are  here  to  be  taken  in  their  natural  mean- 

1  P.  WilUamt,  t74. 
1  Bro.  C.C.  575  ;  1  P.  Wins.  tTS,  a. 
8  Vemy,  10. 
lb)  5  Vesey,  465. 
fll)  14  V€My,  578. 


ing ;  and  the  shares,  which  accrued  to  the 
survivor  and  survivors,  will  be  divisible 
among  those  of  the  five  legatees  who  were 
living  at  the  time  when  the  original  legatee 
of  the  accrued  share  died.  The  represen- 
tative of  Catherine  Mitchener  is  not  enti- 
tled to  participate  in  these  accrued  shares. 


1829.      ■) 
Jan. — Feb,  3  • 


FARRBR  V.  GRANT. 


By  a  settlement  made  before  marriage,part 
of  the  wi/e^  8  fortune  was  settled  for  the  use  of 
the  husband  and  wife^  and  then  the  chUdren 
of  the  marriage;  and  it  was  stipulated  **thai 
aU  other  the  personal  estate  to  which  the  wife 
waSf  or  might  6e,  or  become^  entitled,  should 
he  permitted  to  vest  absolutely  m  the  husband 
by  right  of  marriage ;"  the  wife  survived  the 
husband: — Held,  that  a  contingent  rever^ 
sionary  interest,  which  was  in  the  wife  at  the 
date  of  the  settlement,  and  which  continued 
reversionary  and  contingent  during  the  whole 
period  of  coverture,  belonged  to  the  wife,  and 
not  to  the  executors  of  the  husband. 

By  an  indenture,  bearing  date  on  the 
12th  of  August  1785,  being  a  settlement 
made  subsequently  to,  and  in  consideration 
of,  the  marriage  which  had  previously  taken 
place  between  the  Hon.  David  Anstruther 
(then  resident  in  the  East  Indies)  and  Mary 
his  then  wife,  he,  David  Anstruther,  for 
himself,  his  heirs,  executors,  and  admini- 
strators, did  covenant,  promise,  and  agree 
with  John  Burgh,  William  Johnson,  Alex- 
ander Lord  Newark,  and  Robert  Grant,  that 
he,  his  executors,  and  administrators,  would, 
within  six  months  pay  into  the  hands  of,  or 
otherwise  assign  and  transfer  to  John  Burgh 
and  William  Johnson,  or  the  survivor  of 
them,  his  successor  or  successors,  trustees 
resident  in  India,  the  sum  of  80,000  sicca 
rupees,  upon  trust  to  pay  the  interest  to 
David  Anstruther  during  his  life,  and,  after 
his  decease,  to  his  said  wife  during  her  life ; 
and,  after  the  death  of  the  survivor  of  the 
said  David  Anstruther,  and  Mary  his  wile, 
upon  trust,  that  the  said  John  Burgh,  Wil- 
liam Johnson,  Alexander  Lord  Newark,  and 
Robert  Grant,  and  their  survivors,  in  which- 
soever of  their  hands  or  names  the  said 
80,000  sicca  rupees,  or  any  part  thereof, 
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should  then  he,  should  divide  and  apply  the 
same  to,  and  amongst,  and  equally  between 
all  and  every  the  children  and  issue  of  the 
said  David  Anstruther  and  Mary  his  wife, 
if  more  than  one,  share  and  share  alike,  to 
be  transferred  and  paid  to  such  of  them  as 
shoidd  be  a  son  or  sons,  at  his  and  their 
respective  ages  of  twenty-one  years,  and  to 
such  of  them  as  should  be  a  daughter  or 
daughters,  at  her  or  their  age  or  ages  of 
twenty-one  years,  or  day  or  days  of  mar- 
riage respectively,  which  should  first  hap- 
pen after  the  decease  of  them,  the  said  Da- 
vid Anstruther  and  Mary  his  wife ;  and  if 
there  should  be  but  one  such  child  living  at 
the  time  of  the  decease  of  the  survivor  of 
them,  the  said  David  Anstruther  and  Mary 
his  wife,  then  upon  trust  to  pay  and  apply 
the  whole  of  the  said  sum  of  80,000  sicca 
rupees  to  such  only  child,  if  a  son,  at  his 
age  of  twenty-one  years,  and  if  a  daughter 
at  her  age  of  twenty-one  years  or  day  of 
marriage,  which  should  first  happen. 

There  was  issue  of  the  marriage  between 
David  Anstruther  and  Mary  his  wife,  six 
children  and  no  more,  of  whom  the  present 
plaintiff  was  one.  She,  in  June  1809,  inter- 
married with  Henry  Mitford,  esq.,  and,  he 
having  died,  she,  in  April  1 809,  intermarried 
with  Farrer  Grove  Spurgeon  Farrer. 

By  a  settlement  made  previously  to,  and 
in  contemplation  of  the  last- mentioned  mar- 
riaee,  bearing  date  on  the  8th  of  April  1809, 
and  duly  made  and  executed  by  and  be- 
tween the  Rev.  John  Grove  Spurgeon,  of  the 
first  part ;  Farrer  Grove  Spurgeon  Farrer, 
of  the  second  part ;  the  plaintiff  of  the 
third  part ;  and  certain  trustees  of  the  fourth 
part,— after  reciting,  amongst  other  things, 
that  the  said  Farrer  Grove  Spurgeon  Farrer 
was  seised  of  the  estates  therein  mentioned 
for  the  term  of  his  life,  and  had  an  expec- 
tation of  becoming  entiUed  to  other  estates, 
on  the  death  of  tne  persons  therein  men- 
tioned ;  and  that  the  plaintiff,  having  at- 
tained her  age  of  twenty-one  years,  was, 
under  the  will  of  Alexander  Donaldson,  ab- 
solutely entitled  to  a  legacy  of  5000/.  and 
to  such  contingent  proportion  of  a  legacy  of 
dO,000^.  as  therein  mentioned  ;  and  also  re- 
citing, that,  upon  the  treaty  for  the  intended 
marriage  between  the  said  Farrer  Grove 
Spurgeon  Farrer  and  the  plaintiff,  it  was 

Jeed  that  the  said  legacy  of  5000/.,  and 
the  contingent  proportionable  share  of 


the  plaintiff  in  the  said  sum  of  30,000/. 
should  be  assigned  to  and  vested  in  trus- 
tees, upon  certain  trusts  therein  mentioned, 
for  the  benefit  of  Farrer  Grove  Spurgeon 
Farrer  and  the  plaintiff  respectively,  and 
the  issue  of  their  marriage,  other  than  an 
eldest  or  only  son,  inheritable  under  the 
will  of  William  Farrer,  esq.  deceased,  the 
grandfather  of  the  said  Farrer  Grove  Spur- 
geon Farrer,  to  the  estates  of  which  Farrer 
Grove  Spurgeon  Farrer  was  tenant  for  life  ; 
and  further  reciting,  that  it  was  further 
agreed,  upon  the  treaty  for  the  said  mar- 
riage, that  all  other  the  personal  estate  to 
which  the  plaintiff  was,  or  might  be,  or  be- 
come entitled,  should  be  permitted  to  vest 
absolutely  in  the  said  Farrer  Grove  Spur- 
geon Farrer  by  right  of  marriage  ; — it  was 
witnessed,  that,  in  consideration  of  the  then 
intended  marriage,  and  in  pursuance  of  the 
agreement  in  respect  of  the  estates  to  which 
Farrer  Grove  Spurgeon  Farrer  might  become 
entitled ;  and  also  in  consideration  of  the 
settlement  made,  or  intended  to  be  made,  of 
such  the  then  present  and  expectant  portion 
of  the  plaintiff,  by  the  indenture  of  even 
date  with  tlie  now  stating  indenture  herein- 
after mentioned,  John  G.  Spurgeon  and  Far- 
rer Grove  Spurgeon  Farrer  covenanted  with 
the  trustees,  that,  in  case  the  intended  mar- 
riage should  take  effect,  and  John  Grove 
Spurgeon  and  Farrer  Grove  Spurgeon 
Farrer,  or  either  of  them,  should,  in  the 
events  therein  mentioned,  become  seised  of. 
or  entitled  to,  any  estate  or  interest  in  the 
manors  and  premises  therein  mentioned, 
they  would  cause  the  same  to  be  settled,  so 
far  as  their  estates  and  interests  would  per- 
mit, to  the  uses  thereinafter  mentioned. 
Under  these  uses,  the  wife  took  benefits. 

By  another  indenture  of  settlement,  also 
made  between  the  same  parties,  previously 
to,  and  in  contemplation  of  the  same  mar- 
riage, and  bearing  date  on  the  same  8th  of 
April  1809,  and  duly  made  and  executed  by 
and  between  Farrer  Grove  Spurgeon  Farrer 
of  the  first  part,  the  plaintiflr  of  the  second 
part,  and  certain  persons  also  named  therein 
as  trustees,  of  the  third  part, — after  recit- 
ing to  the  effect  stated  in  the  preceding  set- 
tlement, with  respect  to  the  agreement 
as  to  the  legacy  of  5000/.,  and  the  sum  of 
30,000/. ;  and  further  reciting,  that,  upon 
the  treaty  for  the  marriage,  it  had  been 
agreed,  that  all  other  the  personal  estate  to 
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which  the  pUnotiff  vras  or  might  be  or  be- 
come entitled,  should  be  permitted  to  vest 
absc^tttely  in  the  said  Farrer  Grove  Spur* 
geon  Farrer  by  the  rights  -of  marriage ; — it 
vras  witnessed,  that,  ia  consideration  of  the 
then  intended  marriage»and  in  performance 
of  the  agreement  made  upon  the  treaty  for 
the  same,  with  respect  to  the  fortune  of  the 
phuntiiT,  and  also  in  considieration  of  the 
covenants  and  agreements  entered  into  by 
and  on  the  part  and  behalf  of  the  said  John 
Grove  SpHrgeon  and  Farrer  Grove  Spur- 
geon  Farrer  respectively,  by  the  settlement 
of  even  date,  and  likewise  in  consideration 
of  the  benefits  which  the  issue  of  tlie  mar- 
riage would  derive  or  be  entitled  to  under 
the  will  of  tlie  said  WiUiam  Farrer,  de- 
ceased, theplaintiff  assigned  unto  the  trustees 
therein  nssned,  the  said '  legacy  of  5000/. 
and  her  contingent  share  in  the  said  legacy 
of  20,000/.,  upon  the  several  trusts  therein- 
after mentioned,  for  the  benefit  of  herself 
and  the  said  Farrer  Grove  Spurgeon  Farrer, 
and  the  .yonnger  children  of  the  marriage, 
as  thereio' mentioned. 

The  marriage, '  between  Farrer  Grove 
Spurgeon  Farrer  and  the  plaintiff,  was  duly 
solemnized. 

David  Anstmther  died  in  May  1825 ; 
Farrer  Grove  Spurgeon  Farrer,  in  October 
1826  ;  and  Mary  Anstrother,  in  July  1827. 

The  80,000  sicca  rupees  had  been  in- 
vested in  five  pec  cent,  stock,  which  had 
been  converted  into  9427/.  Is.  new  four 
per  cent,  annuities*  Upon  the  death  of 
Mary  Anstruther,  the  sum  of  9427/.  stock 
became  divisible  amongst  all  the  six  chil- 
dren of  David  Anstrutlier  by  Mary  his  wife. 

Sir  William  Grant,  the  surviving  trustee, 
had  transferred  five  of  the  shares  to  the 
five  other  diildren,  but  he  declined  to  trans- 
fer the  remaining  sixth  part  or  share,  l>eing 
1571/.  8j.  6</.,  witliout  the  indemnity  of  the 
Court. 

The  bill  was  filed  by  Mary  Farrer^  the 
widow,  to  have  this  sum  of  stock  transfer- 
red to  her. 

William  DomviHe  and  George  Lucas,  the 
executors  of  Mr.  Farrer,  alleged,  that,  ac- 
eordinff  to  the  true  noeaning  and  construc- 
tion of  the  two  deeds  of  settlement  made 
OD  the  marriage  of  the  plaint4ff  with  Farrer 
Grove  Spurgeon  Farrer,  all  the  persoual 
Vol.  VII.  Chanc. 


estate  and  effects  to  which  the  plaintiff  was 
or  might  be  entitled  after  her  marriage,  in- 
cluding her  one-sixth  part  or  share  of  the 
Navy  five  per  cent,  annuities,  afterwards 
converted  into  9427/.  Is.  new  four  per  cent, 
annuities,  together  with  all  interest  and  di«» 
vidends  which  might  have  accrued  due  on 
such  one-sixth  share,  belonged  to  and  be^ 
came  absolutely  vested  in  him,  the  said 
Farrer  Grove  Spurgeon  Farrer,  by  the  rights 
of  marriage^  and  consequently,  now  belonged 
to  them  aa  his  legal  personal  represen- 
tatives. 

For  the  plaintiff,  it  was  argued,  that  the 
only  effect  of  the  settlement  on  the  wife's 
fortune,  was,  to  secure  eertaifi  definite  por- 
tions of  it  on  certain  trusts  for  the  benefit  of 
the  husband  and  wife,  and  their  issue,  and 
to  leave  the  residue  subject  to  the  marital 
rights  of  the  husband.  The  wife's  interest 
in  the  fund  in  question  was  contingent  and 
reversionary  during  the  whole  duration  of 
the  coverture ;  and,  as  the  husband  died 
before  he  either  did  or  could  reduce  it  into 
possession,  it  survived  to  her. 

For  the  executors  of  the  husband,  it  was 
argued,  that  the  contract  was,  that  all  other 
t4ie  personal  estate,  to  which  the  wife  was^ 
or  might  at  any  time  become  eolitled,  should 
vest  in  the  husband  absolutely.  These 
words  would  be  entirely  defeated,  if  he  was 
to  have  only  such  property  of  the  wife  as. 
he  should  reduce  into  possession  dnrin^  tho: 
covert ure.  1  n  fac t,  th e  settlement  would  be> 
altogether  inoperative  for  his  benefit,  if  sudt 
a  construction  were  put  on  it.  Ue  wouUL 
take  nothing  by  the  settlement ;  he .  would 
take  merely  wliat  he  would  have  taken 
without  it. 

The  Master  of  the  Rotts.-'^The  true  ia-» 
tentioD  of  this  settlement  is,  that,  as  to  all 
the  property  of  the  wife  except  the  legacy 
of  5000/.  and  her  share  of  the  80,000/.* 
the  husband  should  take  absolutely  such 
interest  in  it  as  his  marital  rights  would 
give  him ;  in  the  events  that  happened,  he 
took  no  interest  in  the  sum  in  question  in 
this  suit ;  for  tlie  wife's  title  to  it  was  oon-« 
tingent  and  reversionary  during  the  whole 
of  his  lifetime ;  I  roust  therefore  declare 
the  plaintiff  to  be  entided. 
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U29. 


I 


BAILT  0.  LLOTD. 


A  will,  manifesting  on  the  whole  an  inten- 
tion to  execute  a  power ^  was  held  to  operate 
as  an  appointment,  notwithstanding  that  it 
contained  expressions,  and  made  dispositions, 
which  would  not  have  been  used  or  made  in  a 
due  exercise  of  the  power. 

Construction  of  a  covenatU,  that  one  child 
should  be  entitled  to  a  share  of  the  father* s 
property,  equal  to  the  fortunes  or  advance^ 
ments  qjfthe  most  favoured  child. 

What  shall  be  deemed  an  advancement  to 
a  child,  with  reference  to  the  partiadar  Ian' 
guage  of  an  instrument. 

Construction  of  a  will  as  to  election. 

By  articles  of  agreement,  bearing  date 
the  12th  of  April  1779,  and  made  between 
Samuel  Andrews  Lloyd,  of  the  first  part, 
Ann  Vokina,  of  the  second  part,  and  Sa- 
muel Parks,  Edward  Harford,  Mark  Har- 
ford, and  Joseph  Harford,  of  the  third  part, 
Samuel  Andrews  Lloyd,  in  consideration  of 
a  marriage  then  intended,  and  which  shortly 
after  was  solemnized,  between  him  and  Ann 
Vokins,  covenanted  with  Samuel  Parks, 
Edward  Harford,  Mark  Harford,  and  Jo- 
seph Harford,  tlieir  executors,  and  admini- 
strators, that,  in  case  he  should  survive  Ann, 
his  intended  wife,  and  at  his  death  should 
leave  issue  by  lier,  and  any  of  such  issue 
should  survive  him  by  the  space  of  three 
calendar  months,  (all  which  events  happen- 
ed,) the  heirs,  executors,  or  administrators 
of  him,  Samuel  Andrews  Lloyd,  should, 
within  the  space  of  three  calendar  montlis 
next  after  his  decease,  pay,  or  cause  to  be 
paid  unto  Samuel  Parks,  Edward  Harford, 
Mark  Harford,  and  Joseph  Harford,  or  the 
survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor, 
the  sum  of  3000/.  upon  trust,  in  the  events 
before  mentioned,  to  pay  and  divide  the 
said  sum  of  3000/.  unto,  or  unto  and  be- 
tween all  and  every  or  any  and  such  of  the 
child  or  children,  or  issue  of  the  said  in- 
tended marriage,  either  entire,  or  in  such 
parts,  shares,  and  proportions,  or  dispro- 
portions, at  such  time  or  times,  for  such  in- 
tents and  purposes,  and  in  such  manner  and 
form,  as  he,  the  said  Samuel  A.  Lloyd,  should, 
by  any  deed  or  deeds  in  writing,  under  his 
hand  and  seal,  revocable  or  irrevocable,  to 


be  by  him  executed  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses, 
or  by  his  last  will  and  testament,  also  in 
writing,  or  any  writing  in  the  nature  of,  or 
purporting  so  to  be,  under  his  hand  and  seal, 
or  under  his  hand  alone,  to  be  by  him  exe- 
cuted or  signed  in  the  presence  of,  and  at- 
tested or  witnessed  by  two  or  more  such 
witnesses,  should  order,  direct,  or  appoint, 
or  give,  or  bequeath  the  same  unto ;  and,  in 
case  no  such  dispositi<»i  should  be  by  himt 
the  said  Samuel  A.  Lloyd,  made  of  the  sum 
of  3000/.,  or  if  wanting  in  or  with  respect 
to  any  part  or  parts  thereof  only,  then  upon 
trust,  to  divide  and  pay  the  same  sum  of 
3000/.  or  such  part  or  parts  thereof  only, 
whereof  no  such  disposition  should  be  made, 
unto,  or  unto  and  equally  between  all  and 
every  the  children,  or  child  of  the  intended 
marriage,  in  the  manner  therein  mentioned. 
By  indentures  of  lease  and  release,  bear- 
ing date  the  9th  and  10th  of  May  1780,  the 
release  being  made  between  Richard  Vokins 
and  Margaret  his  wife,  of  the  first  part, 
Samuel  A.  Lloyd,  and  Ann  his  wife,  (who 
was  the  only  child  of  Richard  and  Mary 
Vokins,)  of  the  second  part,  and  Samuel 
Parks,  Edward  Harford,  Mark  Harford, 
and  Joseph  Harford,  of  the  third  part,  and, 
by  virtue  of  certain  indentures   of  fine, 
which  were  duly  levied  in  pursuance  of  the 
covenant  for  that  purpose  contained  in  the 
said  indenture  of  release,  certain  lands  were 
conveyed,  limited,  and  assured  unto  the  said 
Edward  Harford,  Mark  Harford,  and  Jo- 
seph Harford,  their  heirs  and  assigns,  to  the 
use  of  Richard  Vokins,  and  Margaret  Vo- 
kms  successively,  during  their  respective 
natural  lives ;  and  from  and  after  the  several 
deceases  of  Richard  Vokins   and  Margaret 
Vokins,   to  the.  use  of  the  said    Samuel 
Parks,  Edward  Harford,    Mark  Harford, 
and  Joseph  Harford,  their  heirs  and  assigns, 
during  the  natural  life  of  Ann  Lloyd,  upon 
trust,  for  her  separate  use,  with  remainder 
to  the  use  of  Samuel  A.  Lloyd  and  his  as- 
signs for  his  life,  with  remainder  to  the  use 
of  all  and  every,  or  any  and  such  of  the 
child  and  children  and   issue  of  the  said 
Ann  Lloyd  by  Samuel  A.  Lloyd  begotten, 
or  to  be  begotten,  in  such  manner  and  form 
as  Samuel  A.  Lloyd  and  Ann  his  wife 
should,  in  manner  therein  mentioned,  jointly 
order,  direct,  and  appoint ;  and,  in  case  no 
such  joint  order,  direction,  and  appointment 
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should'be  made  by  them,  the  said  Samuel 
Andrews  Lloyd,  and  Ann  his  wife,  of  the 
said  hereditaments  and  premises,  or  if  want- 
ing in  or  with  respect  to  any  part  or  parts 
thereof  only,  then,  as  to  the  same  or  such 
part  or  parts  thereof  only,  of  which  no  such 
joint  order,  direction,  or  appointment  should 
be  made,  to  the  use  and  behoof  of  all  and 
erery,  or  any  and  such  of  the  children  or 
child,  and  issue  of  the  body  of  Ann  Lloyd 
by  Samuel  A.  Lloyd  begotten,  or  to  be  be- 
gotten, as  well  female  as  male,  and  without 
distinction,  either  entire,  or  by  such  parts, 
shares,  and  proportions,  or  disproportions, 
at  such  time  or  times,  for  such  estate  or 
estates,  ends,  intents,  and  purposes,  and  in 
such  manner  and  form  as  the  survivor  or 
longest  liver  of  them,  Samuel  A.  Lloyd,  and 
Ann  his  wife,  by  any  deed  or  deeds  in  writing, 
with  or  without  power  of  revocation,  under 
his  or  her  hand  and  seal,  by  him  or  her 
executed  in  the  presence  of,  and  attested  by 
two  or  more  credible  witnesses,  or  by  his  or 
her  last  will  and  testament  in  writing,  or  any 
writing  in  the  nature  thereof,  or  purporting 
so  to  be,  under  his  or  her  hand  and  seal,  or 
hand  alone,  to  be  by  her  executed  or  signed 
in  the  presence  of,  and  attested  or  witnessed 
by  three  or  more  credible  witnesses,  should 
limit,  direct,  or  appoint,  or  give,  or  devise 
the  same  ;  and,  in  case  no  such  order,  di- 
rection, limitation,  or  >  appointment,  or  gift, 
devise,  or  disposition  of  the  premises  should 
be  made  by  Samuel  A.  Lloyd  and  Ann  his 
wife  jointly,  or  by  the  survivor,  then  to 
the  use  and  behoof  of  all  and  every  the 
child  and  children  of  the  body  of  Ann 
Lloyd  by  Samuel  A.  Lloyd  begotten,  in  fee, 
as  tenants  in  common. 

By  an  indenture  of  assignment,  bearing 
date  the  10th  day  of  May  1780,  certain 
leaaeliolds  were  assigned  to  the  same  trus- 
tees opon  certain  trusts,  for  the  benefit  of 
Richard  Vokins  and  Margaret  his  wife,  and 
Samuel  A.  Lloyd  and  Ann  his  wife  succes- 
■tvely,  during  their  respective  lives ;  and 
afler  the  decease  of  them  all,  then  in  trust 
for  the  children  and  issue  of  Ann  Lloyd 
by  Samuel  A.  Lloyd,  in  such  manner,  and 
subject  to  such  powers  of  appointment  to 
the  said  Samuel  A.  Lloyd  and  Ann  his  wife 
jointly,  and  to  the  survivor  of  them,  as 
were  contained  in  the  indenture  of  release 
before  set  forth 


In  1 815,  there  were  seven  children  of  the 
marriage  living ;  and,  one  of  them,  Emma, 
being  about  to  marry,  Mr.  Lloyd  and  his 
wife  executed  a  deed  of  appointment,  dated 
the  26th  of  October  1815,  by  which  they 
appointed  one-seventh  equal  share  of  the 
freehold  and  leasehold  premises  to  her ; 
and  by  the  same  instrument,  Mr.  Lloyd 
also  appointed  to  the  same  daughter  one- 
seventh  part  of  the  8000/. 

In  contemplation  of  a  marriage,  which  was 
shortly  afterwards  solemnized,  between  the 
plaintiff*,  Arthur  Baily,  and  the  said  Emma 
Lloyd,  certain  indentures  of  lease  and  release, 
bearing  date  respectively  the  27th  and  28th 
of  October  1815,  were  made  and  executed 
by  and  between  A.  Baily  of  the  first  part ; 
the  said  Samuel  A.  Lloyd,  and  the  said 
Emma  Lloyd,  his  daughter,  of  the  second 
part,  and  Francis  Baily  and  Henry  Lloyd 
of  the  third  part ;  whereby  the  one-seventli 
share  of  the  freehold  and  leasehold  tene- 
ments, and  of  the  8000/.  appointed  as 
above  mentioned,  was  settled  to  certain 
uses.  The  indenture  of  release  also  re- 
cited, that  the  said  Samuel  Andrews  Lloyd 
was,  and  stood  seised  of,  or  well  entitled  to 
freehold  estates  of  inheritance  of  consider- 
able value ;  and  that  it  was  agreed  by  and 
on  the  part  of  Samuel  A.  Lloyd,  on  the 
treaty  for  the  said  marriage,  that,  by  way  of 
additional  portion  for  his  said  daughter, 
Emma  Lloyd,  he  should  enter  into  a  cove- 
nant, that  she,  the  said  Emma  Lloyd,  should 
have  and  be  entitled  to  an  equal  share  at 
least  with  his  present  or  future  children  of 
the  estates,  real  or  personal,  which  he,  the 
said  Samuel  A.  Lloyd  should  be  seised  or 
possessed  of,  or  entitled  to  at  the  time  of  his 
decease,  after  due  payment  of  his  just  debts, 
aqd  funeral  and  testamentary  expenses ; 
and  that,  if  any  or  either  of  his  children 
should,  aiany  time  or  times  thereafter,  have 
or  receive  any  sum  or  sums  of  money,  or 
other  estate  or  effects,  upon  marriage,  or 
otherwise,  in  the  way  of  advancement, 
in  the  lifetime  of  Samuel  A.  Lloyd,  he,  she 
or  they  should  account  for,  and  accept  the 
same,  as  and  in  part  of  his  or  her  share  of 
the  estates,  real  and  personal,  of  their  said 
father ;  and  also,  that  any  and  every  sum 
and  sums  of  money,  or  other  estates  or  ef- 
fects, real  and  personal,  which  the  said  chil- 
dren or  any  of  them  should  become  or  be 
entitled  to,  under  or  by  virtue  of  any  gift  or 
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disposition  by  her  last  will  and  testament, 
or  otherwise  made  or  to  be  made  by  Ann 
Lloyd,  the  mother,  or  otherwise  howsoever 
imder  her,  should  be  deemed  and  consider- 
ed an  advancement. 

And  by  the  indenture,  it  was,  among 
other  things,  witnessed, — "  that,  in  further 
consideration  of  the  said  intended  marriage, 
and  in  further  pursuance  of  the  agreement 
made  upon  the  treaty  for  the  same,  the  said 
Samuel  A.  Lloyd,  for  himself,  his  heirs, 
executors,  and  admim'strators,  doth  cove- 
nant, promise,  and  agree  with  and  to  the 
said  Francis  Baily  and  Henry  Lloyd,  their 
executors,  administrators,  and  assigns,  in 
manner  following :  that  is  to  say,  that,  in 
case  the  said  intended  marriage  shall  take 
effect,  then^  and  in  such  case,  the  heirs, 
executors,  and  administrators  of  him,  the 
said  Samuel  A,  Lloyd,  shall  and  will,  on  or 
before  the  expiration  of  tliree  calendar 
months  next  after  his  decease,  duly  convey, 
assign,  and  assure  such  part  of  the  real  and 
j>ersonal  estates  of  or  io  which  he  shall  be 
seised,  possessed,  or  entitled,  as  shall  be 
^quai  at  least  to  the  shares  which  the  otlier 
clnldren  of  him,  the  said  Samuel  A.  Lloyd, 
or  any  or  either  of  them,  shall  have  or  be 
entitled  to,  or  shall  liave  had  or  been  en- 
titled to,  of  or  in  such  estates  or  efiects, 
unto,  or  to  the  use  of  them,  the  said  Francis 
Baily  and  Henry  Lloyd,  or  the  survivors  or 
survivor  of  them,  his  heirs^  executors,  ad- 
ministrators, or  assigns,  to  the  end  and  in- 
tent that  they  and  he  may  stand  seised  and 
possessed  thereof,  and  interested  therein 
and  of  and  in  every  part  thereof,  upon  and 
for  the  several  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  the  several 
powers,  provisos,  declarations,  and  agree- 
ments hereinbefore  declared  and  expressed 
and  contained,  of  and  concerning  the  same, 
or  such  of  them  as  shall  be  then  subsisting, 
undetermined  and  capable  of  taking  efiect. 
Provided  always,  and  it  is  hereby  agreed 
and  declared,  between  and  by  the  said  par- 
ties to  these  presents,  tlutt  all  and  every 
sum  and  sums  of  money,  or  other  estate  or 
effects  whatsoever,  which  shall  or  may  at 
any  time  or  times  hereafter  be  conveyed, 
assigned,  advanced,  or  paid  by  him,  the  said 
Samuel  A.  Lloyd,  unto  or  for  the  benefit  of 
his  said  children,  or  any  of  them,  exceeding 
in  amount  or  value  the  sum  of  50L  each, 
shall  be  deemed  and  considered  as  part  of 


the  portion  or  share,  pocUoas  or  shares,  of 
the  child  or  chUdren,  to  whom  or  for*  whoae 
benefit  the  same  sluill  have  been  conveyed, 
assigned,  advanced,  and  paid  as  aforesaid, 
and  be  brought  into  hotch-pot  and  ac- 
counted for  accordingly ;  and,  for  obviating 
all  doubts  as  to  such  advancements,  it  is 
hereby  expressly  declared,  that  as  well  the 
seventh  parts  or  shares  hereby  appointed, 
of  and  in  the  said  freehold  and  leasehold 
estates,  and  money  comprised  in  the  said 
indentures  and  articles,  and  the  other  undi- 
vided parts  or  shares  thereof,  as  also  cer- 
tain copyhold  lands  and  hereditameato 
within  the  manor  of  Thornhury  in  the 
county  of  Gloucester,  whiph,  in  contem- 
plation of  the  marriage  of  the  said  Samuel 
A.  Lloyd  and  Ann  his  now  wife,  were  sur- 
rendered by  Kicbard  V^kins  and  Margaret 
his  wife,  her  father  and  mo<,her,  to  certain 
uses,  under  which,  she,  the  said  Ann  Lloyd, 
is  now  tenant  in  tail,  and  which  interest  is 
intended  to  be  forthwith  barred,  shall  be 
deemed  advancements  within  the  meaniqg 
of  this  settlement :  provided  also,  and  it  is 
hereby  further  declared  and  agreed,  that  all 
and  every  sum  or  sums  of  money,  or  other 
estates  or  effects,  wbidi  the  said  children,  or 
any  of  tliem,  shall  have  received  or  been 
entitled  to,  or  shall  receive  or  be  entitled  to^ 
by  the  gift,  devise,  bequest  or  other  dispo<- 
sition,  either  by  last  will  and  testiiment  or 
otherwise,  of  their  said  mother  Aon  Lloyd^ 
or  under  the  statute  of  distributioni  in  case 
of  her  intestacy,  or  which  they  or  any  of 
them  shall  derive,  to,  by,  from,  or  under  her, 
by  any  other  ways  or  means,  shall  also,  for 
the  purposes  of  this  settlement,  be  deemed 
and  considered  as  an  advancement  or  ad- 
vancements within  the  true  intent  and 
meaning  of  the  proviso  or  covenant  last 
hereinbefore  contained;  and  it  is  hereby 
further  declared  and  agreed,  by  and  be* 
tween  the  said  parties  to  these  presents,  tha^ 
in  case  any  sum  or  sums  of  money,  eatatev, 
or  other  property,  shall  be  conveyed,  as- 
signed, paid,  advanced,  or  settled  to  or  in 
favour  of  any  such  child  or  children  by  Sa* 
muel  A.  Lloyd  and  Ann  hia  wife,  or  either 
of  them,  in  their  or  either  of  their  lifetinief 
or  lifetime,  upon  the  marriage,  or  in  contem- 
plation of  the  marriage  of  any  ancb  child 
or  children,  and  to  take  present  and  im- 
mediate effect,  then,  and  as  ofken  as  such 
immediate  advancements  shall  be  made,  be^ 


HILARY  TERM,  1829. 


101 


the  said  Samuel  Andrews  Lloyd,  shall  and 
will  immediately  thereapon,  convey,  assign, 
assore,  and  pay,  or  cause  and  procure  to  be 
conveyed,  assigned,  assured,  and  paid,  unto 
and  to  the  use  of  Francis  Baily  and  Henry 
Lloyd,  their  heirs,  executors,  administra- 
tors, or  assigns,  or  other  the  trustee  or 
trustees  of  this  settlement  for  the  time 
being,  such  sum  or  sums  of  money,  or  other 
estate  or  effects,  as  shall  be  equal  in  amount 
or  value  to  the  largest  advancement  which 
shall  be  made  to  or  in  favour  of  any  one 
such  child  upon  marriage,  or  in  contempla- 
tion of  marriage,  as  aforesaid. 

Emma,  the  wife  of  the  plaintiff*,  died  on 
the  29th  of  March  1819. 

Ann  Lloyd  (who  survived  Richard  Vo- 
kins  and  Margaret  his  wife)  died  on  the 
S(kh  of  Mardi  1818,  letfvjpg  Samuel  A. 
Lloyd,  her  husband,  her  surviving.  He 
made  his  last  will  and  testament  in  writing, 
bearing  date  the  18th  of  January  182^ 
duly  executed  and  signed  in  the  preaenee 
of  three  credible  witnesses,  in  such  manner 
as  was  required  for  the  execution  of  the 
before-mentioned  powers  of  appointnoent; 
whereby,  after  directing  the  payment  of  his 
just  debtSi  funeral  and  testamentary  ex- 
penses, he  gave  and  devised  as  follows : — 
"  By  virtue  of  all  and  every,  power  and 
powers,  authority  and  authorities,  enabling 
ne  thereto,  I  give  and  devise  all  and  sinr 
gular  my  messuages,  lands,  tenements,  reiits, 
hereditaments,  and  real  estate  whatsoever 
and  wheresoever  unto  my  two  sons,  Henry 
Lloyd,  and  Edmund  Lloyd,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  accord- 
ing to  the  respective  tenures  thereof,  to  the 
uses,  and  upon  the  trusts  hereinafter  de* 
daredt"  that  is  to  say,  upon  trust  to  sell  the 
same  as  therein  directed,  and  in  the  mean 
time,  Uil  such  sale  or  sales  respectively, 
to  receive  the  rests  and  profits  thereof, 
and  apply  the  same  in  the  same  manner 
as  the  dividends,  interest,  and  proceeds  of 
the  monies  to  arise  by  sale  thereof^  if  sold, 
were  thereinafter  directed  to  be  applied. 
And  the  said  Samuel  A.  Lloyd  gave  and 
bequeathed  unto  Henry  Lloyd  and  Edmund 
Lloyd,  their  executors,  administrators,  and 
aasigns,  all  the  rest  and  residue  of  his 
nxmiea  and  securities  for  money,  stocks, 
funds,  goods,  chattels,  and  personal  estate 
and  eSecta  whatsoever    and  wheresoever^ 


qpon  trust,  that  ihey,  and  the  survivor  of 
them,  their  executors,  administrators,  or 
assigns,  should  stand  possessed  of  such  part 
thereof  as  should  consist  of  money  or  se- 
curities for  money,  and  sell  and  convert 
into  money  such  part  thereof  as  should  not 
consist  of  money  or  securities  for  money, 
and  should  stand  possessed  of  the  money  to 
arise  from  the  sale  of  his  real  estates,  and 
to  be  produced  from  the  residue  of  bis  per- 
sonal estate  as  aforesaid,  in  trust,  after  pay- 
ment of  his  debts,  funeral  and  testamen- 
tary expenses,  to  invest  the  same  upon  go- 
vernment or  real  securities,  with  power  to 
vary  the  same,  as  therein  mentioned,  and  to 
stand  possessed  of  such  trust  monies, 
stocks,  funds,  and  securities,  in  trust  to  pay 
unto  the  trustees  or  trustee  for  the  time 
being  of  his  )ate  daughter  Emma's  mar- 
riage settlement,  (being  the  indenture  q€ 
settlement  of  the  28th  of  October  181^, 
which  has  been  set  forth  above,)  such 
a  proportion  or  such  proportions  ^eieo( 
as  in  jhe  said  settlement  was  or  were 
covenanted  and  agreed  to  be  paid  upon 
the  trusts  therein  contain^ ;  and  tlien  in 
trust  to  pay*  and  divide  the  remainder 
among  themselves,  the  said  testator's  sons^ 
Henry  Llqyd  and  Edmund  Lloyd,  and 
his  daughter,  Julia  Ann,  the  wife  of  Theo- 
dore de  Tremerrenc,  Elizabeth,  .then  the 
wife  of  James  Ebenezer  Bicheno,  and 
Laura  Jane  Lloyd,  equally  share  and  share 
alike ;  yet,  nevertheless,  as  to  the  share  of 
the  testator's  daughter,  Julia  Ann^  the 
testator  declared  his  will  to  be,  that  Henry 
Lloyd,  and  Edmund  Lloyd,  and  the  survi« 
vor  of  them,  his  executors,  administrators, 
and  assigns,  should  stand  and  be  possessed 
thereof,  upon  the  trusts  thereinafter  de* 
clared,  for  the  separate  use  of  the  said  Julia 
Ann,  exclusive  of  the  said  Theodore  de 
Tremerrenc,  her  husband ;  and  from  and 
after  the  decease  of  Julia  Ann  de  Tremer- 
renc, in  case  the  same  should  happen  in  the 
lifetime  of  her  husband,  then  upon  certain 
trusts  for  the  benefit  of  her  children,  and,  in 
default  of  issue,  of  her  next  of  kin  as 
therein  particularly  mentioned;  and  the 
testator  declared  his  will  to  be,  that,  in  case 
his  daughter  Julia  Ann  should  survive  her 
husband,  the  whole  of  the  shares  therein- 
before directed  to  be  retained  by  his  trus- 
tees upon  the  trusts  aforesaid,  should  be 
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paid,  assigned,  or  transferred  to  her,  to  and 
for  her  own  absolute  use,  benefit,  and  dis- 
posal; and  the  testator  directed  that  the 
provision  made  by  that  his  will,  for  or  in 
favour  of  his  children,  should  be  accepted 
by  each  of  them,  in  satisfaction  of  any  be- 
nefit to  which  they  were  already,  or  might 
become  entitled  under  the  articles  or  settle- 
ment, made  on  his  marriage  with  his  late 
wife,  Ann  Lloyd,  or  any  appointment  made 
or  to  be  made  in  pursuance  thereof,  by  any 
power  created  under  any  such  articles  or 
settlement  as  aforesaid,  or  any  deed  or  writ- 
ing which  might  subsist  at  the  making  of  that 
his  last  will  and  testament. 

It  appeared,  that  the  copyholds  men- 
tioned in  the  marriage  settlement  of  Mr. 
and  Mrs.  Baily  were  the  property  of 
Richard  Vokins,  and  parcel  of  the  manors 
of  Tbornbury,  and  that,  on  th«  2nd  of 
March  1780,  upon  and  in  consideration  of 
the  marriage  of  Samuel  Andrews  Lloyd 
with  Ann  his  wife,  the  same  copyhold  pre- 
mises were  surrendered  by  Richard  Vokins, 
and  settled  by  such  surrender  upon  and  to 
the  use  of  him,  Richard  Vokins,  for  his  life, 
with  remainder  to  Margaret  Vokins  for  her 
life ;  and  after  her  decease,  to  the  use  of 
Ann  Lloyd  for  her  life ;  and  afVer  her  decease, 
to  the  use  of  Samuel  Andrews  Lloyd  for  his 
life,  with  remainder  to  the  heirs  of  the  body 
of  Ann  Lloyd  by  Samuel  Andrews  Lloyd  in 
tail. 

No  act  had  been  done  to  bar  the  estate 
tail  of  Ann  Lloyd  ;  so  that,  upon  her  death, 
Henry  Lloyd,  the  eldest  surviving  son  of 
the  marriage,  and  the  customary  heir,  be- 
came entitled  to  the  copyholds  as  tenant  in 
tail  in  remainder;  and,  upon  his  father's 
death,  as  tenant  in  Uil  in  possession. 

The  bill  was  filed  by  Mr.  Baily,  his 
daughter,  and  a  trustee  of  his  marriage  set- 
tlement, to  have  one-seventh  of  the  said 
sum  of  SOOOL,  and  also  of  the  proceeds  of 
the  freehold  and  leasehold  estates,  compris- 
ed in  his  marriage  settlement,  paid  over  on 
the  trusts  of  that  settlement,  and  also  one- 
sixth  of  the  remaining  six-sevenths  of  the 
5000/.  and  of  the  proceeds  of  these  estates; 
and  further  to  have  paid  to  them  out  of  the 
real  and  personal  estate  of  S.  A.  Lloyd, 
such  further  sum  as  should  be  equal  to  the 
difference  between  what  they  might  receive 


as  aforesaid,  and  the  fortunes  and  advance- 
ments of  the  most  favoured  of  the  children 
of  S.  A.  Lloyd,  including  the  copyhold 
estate  at  Thornbury. 

Mr,  Pepys  and  Mr,  Weit  appeared  for 
the  plaintiffs. 

Mr,  BiekerMeth  and  Mr.  Knighl  ap^ 
peared  for  Edmund  Lloyd. 

Mr,  Poison  appeared  for  Henry  Lloyd» 
the  heir-at-lawy  and  customary  heir  of  Mr. 
and  Mrs.  Lloyd. 

Mr.  Blackbume,  and  Sir  George  Orey,  for 
the  defendants. 

The  first  question  argued  was,  whether 
the  will  of  Mr.  Lloyd  operated  as  an  exe- 
cution of  his  power  of  appointment. 

The  Master  had  found  that  the  will  was 
a  good  appointment  of  the  3000/.,  and  of 
the  freehold  and  leasehold  estates  compris- 
ed in  the  settlements :  and  to  this  finding, 
the  plaintiffs  and  Henry  Lloyd  except^ 
severally. 

For  them  it  was  contended,  that  the  will 
could  not  be  considered  as  an  execution  of 
the  power.  The  testator  described  the 
estates  and  property  as  hii  estates  :  and  he 
disposed  of  them  in  such  a  manner  as  was 
applicable  only  to  his  own  property,  and 
not  to  property  over  which  he  bad  a  mere 
power  of  appointment.  He  charged  them 
with  the  payment  of  his  debts,  and  with  the 
satisfaction  of  his  personal  covenants :  and 
he  directed  that  the  provision  made  for  his 
children  by  his  will,  should  be  in  lieu  of 
what  they  might  be  entitled  unto  under  the 
settlement,  or  any  appointment  made  in 
pursuance  of  any  power  contained  in  the 
settlement.  Such  disposition  and  directions 
were  quite  inconsistent  with  the  notion, 
that  the  testator  intended  that  the  will  should 
be  an  exercise  of  his  power.  Besides, 
many  of  the  persons,  in  whose  favour  the 
dispositions  by  the  will  were  made,  were 
not  objects  of  the  power. 

On  the  other  hand,  it  was  alleged,  that 
the  introductory  words  shewed  that  the 
testator  meant  the  will  to  be  an  exercise  of 
his  power.  It  was  not  the  less  an  exercise 
of  tne  power,  because,  as  to  some  persons. 
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and  M  Co  tome  purposes,  it  went  beyond 
the  objects  and  scope  of  the  power.  As  to 
those  purposes  and  persons,  the  appoint- 
ment would  not  be  valid ;  but  it  would  be 
a  valid  appointment  as  to  everything  else. 

The  MasUr  of  the  RolU  was  of  opinion, 
that,  though  the  will  furnished  some  indi- 
cations the  other  way,  yet  on  the  whole  it 
manifested  an  intention  to  execute  the 
power ;  and  he  therefore  held,  tliat  the  will 
was  an  appointment. 


The  next  questions  in  the  cause  were, 
whether  the  copyhold  which  Henry  Lloyd 
took  as  issue  in  tail,  under  the  estate  tail 
limited  to  his  mother,  was  to  be  considered 
an  advancement  within  the  meaning  of  the 
covenant  of  the  father  in  Mr.  Baily's  mar- 
riage settlement :  and  whether  Henry  Lloyd 
was  not  to  be  put  to  elect  between  the 
copyhold  and  the  benefits  given  him  by  the 

Tke  Master  of  the  RolU  delivered  the 
following  judgment : — 

A  court  can  act  with  safety  to  itself,  and. 
security  to  the  public  interests,  not  by  con* 
jecturing  what  a  testator  might  have  meant, 
but  only  by  looking  to  see  what  he  has  sub- 
stantially expressed  by  the  language  he  has 
made  use  of;  and  it  is  upon  that  it  must 
found  its  judgment.  If,  unhappily,  in  this 
case«  an  intention  is  expressed  which  was  not 
meant,  however  one  may  regret  the  result,  it 
is  much  better  that  the  particular  parties 
interested  should  suffer,  tlian  that  the  Court 
should  indulge  itself  in  vague  speculations. 
Now,  I  would  observe,  that,  where  the  ope- 
rative part  of  an  instrument  is  doubtful, 
there  the  recital  is  of  extreme  importance, 
in  order  to  collect  the  intention  of  the  party, 
ao  as  to  resolve  that  doubt ;  but  where  the 
operative  part  of  an  instrument  is  perfectly 
clear,  no  court  has  ever  had  recourse  to  the 
recital,  in  order  to  give  effect  to  the  opera- 
tive part,  contrary  to  the  expressions  used. 
In  the  early  part  of  tlie  covenant,  the  father 
expresses  his  intention  and  engagement, 
that  his  daughter  Emma  should  nave  as 
much  as  any  favoured  child  should  receive, 
either  by  advancement  in  the  father's  lifetime, 
or  by  gift  at  his  death.    Then  he  proceeds 


to  explain  what  he  means  by  advancement 
in  his  lifetime;  and  the  language  which  he 
uses  is  in  these  words  :  "  Provided  always, 
and  it  is  hereby  agreed  and  declared  between 
and  by  the  said  parties  to  these  presents, 
that  all  and  every  sum  and  sums  of  money, 
or  other  estate  or  effects  whatsoever,  which 
shall  or  may  at  any  time  or  times  hereaffer 
be  conveyed,  assigned,  advanced  or  paid  by 
him,  the  said  Samuel  Andrews  Lloyd,  unto, 
or  for  the  benefit  of  his  said  children,  or 
any  of  them,  exceeding  in  amount  or  value 
the  sum  of  50/.  each,  shall  be  deemed  and 
considered  as  part  of  the  portion  or  share, 
portions  or  shares,  of  the  child  or  children, 
to  whom  or  for  whose  benefit  the  same  shall 
have  been  conveyed,  assigned,  advanced 
and  paid  as  aforesaid,  and  be  brought 
into  hotch-pot  and  accounted  for  accord- 
ingly ; — and  for  obviating  all  doubts  as  to 
such  advancements,  it  is  hereby  expressly 
declared,  that  as  well  the  seventh  parts  or 
shares  hereby  appointed,  of  and  in  the  said 
freehold  and  leasehold  estates,  and  money 
comprised  in  the  said  indentures  and  articles, 
and  the  other  undivided  parts  or  sharea 
thereof,  as  also  certain  copyhold  lands  and 
hereditaments  within  the  manor  of  Thorn- 
bury,  in  the  county  of  Gloucester,  which, 
in  contemplation  of  the  marriage  of  the 
said  Samuel  Andrews  Lloyd  and  Ann  his 
now  wife,  were  surrendered  by  Ricluird 
Vokins  and  Margaret  his  wife,  her  father 
and  mother,  to  certain  uses,  under  which 
she,  the  said  Ann  Lloyd,  is  now  tenant  in  tail, 
and  which  interest  is  intended  to  be  forth- 
with barred,  shall  be  deemed  advancements 
within  the  meaning  of  this  settlement." 
Now  let  us  stop  here — and  is  it  possible  to 
say,  that  this  testator  has  not  expressly 
declared,  that  whatever  interest  any  child 
should  receive  from  his  copyholds,  should 
be  considered  as  an  advancement  within  the 
meaning  of  tliat  covenant  ?  It  is  said,  he 
was  mistaken  in  supposing  that  the  surren- 
der was  in  contemplation  of  the  marriage  of 
the  father  and  mother  of  the  wife  of  Samuel 
Andrews  Lloyd ;  and  undoubtedly  the  sur- 
render was  not  made  in  contemplation  of 
the  marriage,  according  to  the  strict  sense 
of  those  words  here ;  but  to  change  the 
effect  of  a  covenant  by  so  loose  a  con- 
jecture, would  undoubtedly  not  be  war- 
ranted by  any  principle  upon  which  this 
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court  acts.  Of  what  imp&vtanoe  was  it, 
whetlicr  the  copyholds  were  surrendered  in 
GODtemplatioB  of  the  marriage,  or  whetlier 
they  were  surrendered  afber  the  marriagei 
in  consideration  of  the  marriage  previously 
had?  It  is  of  no  importance,  and  can  in 
no  manner  affect  the  question. 

Then  it  is  said,  that,  upon  this  cove* 
nant,  it  must  be  inferred  that  the  father 
meant  that  the  copyholds  should  be  con- 
sidered as  an  advancement,  only  in  case 
he,  by  a  recovery  suffered,  should  ao* 
quire  over  them  a  power  of  disposition. 
Now,  I  can  find  no  words  in  this  covenant, 
which  would  at  ail  warrant  the  Court  ii^ 
coming  to  such  a  conclusion;  all  he  has 
said  with  respect  to  tlie  copyholds  is>^— 
"  which  interest  is  intended  to  be  forthwith* 
barred."  Supposing  that  intention  bad  been 
complied  with,  if  nothing  more-  was  dooe 
than  to  bar  the  estate  tail  in  the  mother, 
what  would  have  been  the  consequence? 
Why,  the  estate  would  have  descended  to 
the  eldest  son,  who  appears  to  be  the  cus- 
tomary heir.  Here  is  no  intimation  that 
the  covenant  was  not  to  have  effect,  and 
that  the  copyholds  were  not  to  be  consi- 
dered as  advancements^  unless  they  came 
within  the  power  of  disposition  by  the 
father. 

After  that  part  of  the  covenant  which  I 
have  just  read^  there  follows  a  proviso  in 
these  words  "  Provided  also,  and  it  is  hereby 
further  declared  and  agreed,  that  all  and 
every  sum  orsumsof  money  or  other  estate 
or  eflfects  wliich  the  said  children,  or  any  of 
them,  shall  have  received  or  been  entitled  to, 
or  shall  receive  or  be  entitled  to,  by  the  gift, 
devise,  bequest,  or  other  disposition,  either 
by  last  will  and  testament,  or  otherwise,  of 
tlieir  said  mother  Ann  Lloyd,  or  under  the 
statute  of  distribution,  in  case  of  her  in- 
testacy, or  which  they  or  any  of  them  shall 
derive,  by,  from,  or  under  her,  by  any  other 
ways^  or  means,  shall  also,  for  the  purposes 
of  this  setdement,  be  deemed  and  considered 
as  an  advancement  or  advancements  within 
the  true  intent  and  meaning  of  the  proviso  or 
covenant  last  hereinbefore  contained ."  Now, 
I  agree  that  these  copyholds  were  not  de- 
rived, to,  by,  from,  or  under  the  motlier  by 
any  ways  and  noeans  {  but  I  am  cleariy  o£. 
opinion  that  thisprOvi84»  w|is  mit  tn^abt  to 


afiect  the  previous  p$rf  of  the  covenant ; 
bat  was  introduced  for  tlie  purpose  of 
affectinK  other  property  than  the  copyholds* 
The  prior  part  of  the  covenant  had  made  a 
special  provision  as  to  them ;  and  this  was 
meant  to  apply  to  any  other  property  which 
might  be  acquired,  to,  by,  from,  or  under  the 
motlier ;  and  no  court  can  ever  adopt'  the 
principle,  that  the  first  part  of  a  cove- 
nant, where  a  gift  is  made,  is  to  be  entirely 
annihilated  by  the  subsequent  part,  if,  upon 
a  careful  examination  of  both,  parts,  they 
may  be  satisfactorily  reconciled.  I  am 
therefore  bound  to  declare,  that  the  p<er- 
sons  interested  under  the  settlement  made 
on  Emma  Daily's  marriage,  are  entitled  to  be 
considered  as  having  a  claim  under  this  co- 
venant, to  as  much  of  the  fatlier's  property 
as  shall  make  her  sliare  equal  to  that  of 
the  eldest  son,  considering  that  he  intends 
to  retain  the  copyholds. 

The  other  question  is  a  question  of  e]ec>* 
tion,  and  is  too  clear^to  admit  of  argument. 
An  heir  (and,  for  this  purpose,  a  customary 
heir  is  as  much  an  heir  as  any  other,)  is  not 
to  be  disinherited,  but  by  a  clear  and  ex- 
press intention.  Now,  from  whence  is  this 
clear  and  express  intention  to  be  collected 
here  ?  The  language  of  the  testator  is  this: 
he  directs  tliat  the  provisions  made  by  his 
will  in  favour  of  his  children,  &c*  should  be 
accepted  by  each  of  tliem,  in  lieu  of  what 
they  were  or  migiit  become  entitled  to,  under 
his  articles  of  settlement  made  on  his  mar- 
riage, or  any  appointment  made  or  to  bs> 
made  ip  pursuance  thereof,  or  any  deed  then 
subsisting^  What  can  this  refer  to,  but 
to  some  subsequent  deed^  which  nught  af<- 
fect  tlie  property  of  the  testator,  and  which 
was  to  be  considered  as  if  it  were  a  deedes* 
isting  at  that  time?  So<  &r  finom  there 
being  a  dear  intention  maniibsted*  here  to 
disinherit  the  heir,  there  is  no  one  word 
which  gives  to  the  Court  the  least  opening 
to  say,  that  any  such  intention  is  to  be.  col- 
lected* The  customary  lietr,  tberelbre,  has- 
a  right  to  retain  the  copyhokkf,  and  take  all 
benefit  whidi  he  derives  under  the  will  of 
bis  father. 
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LOKO  V.  HU0HE8. 


Constructum  of  wills  as  to  a  claim  qfpri" 
cftty  hy  legatees  over  annuitants* 

Bule  to  be  foUowed^  where  legatees  and 
annuitants  are  to  abate  proportionallyt  in 
making  the  abatement. 

The  testatrix,  Sarah  Evans,  by  her  will, 
bearing  date  the  8rd  of  April  1822,  gave 
and  bequeathed  to  the  directors  or  trustees 
of  the  Salisbury  Infirmary,  for  the  use  of 
the  infirmary,  100/. ;  to  the  directors  or 
trustees  of  the  Bath  Infirmary,  100/. ; 
to  the  directors  or  trustees  of  the  Bris- 
tol Infirmary,  100/. ;  and  she  directed  these 
three  legacies  to  be  paid  by  her  trustees 
out  of  her  monies  in  the  funds,  at  the  ex- 
piration of  one  year  next  after  her  decease. 

She  then  proceeded  to  give  a  great  num- 
ber o£  legacies,  and,  afterwards,  a  great  num- 
ber of  annuities  :  and,  "  for  the  purpose  of 
paying  the  said  legacies,  and  for  other  the 
purposes  of  her  will,  the  testatrix  directed, 
that  her  trustees  therein  named  should  call 
in  all  such  parts  of  her  personal  estate  as 
should  consist  of  money  out  upon  security  . 
at  interest,  and  also  the  rents  and  profits  of 
her  houses  or  tenements,  and  other  pre- 
mises, and  that  they  should  be  possessed  of 
the  monies  to  arise  by  the  means  aforesaid, 
or  otherwise,  by  virtue  of  her  will,  in  trust 
for  the  purposes  thereinbefore  and  therein- 
after mentioned ;  and  she  directed  and  em- 
powered the  trustees  to  sell  all  and  every 
or  any  part  of  her  messuages  or  tenements, 
goods,  chattels,  and  other  her  personal 
estate,  as  they  should  think  fit,  and  directed 
that  they  should  stand  possessed  of  the 
monies  to  arise  by  such  sale  or  sales,  and 
of  the  residue  of  her  personal  estate,  after 
payment  of  her  debts,  funeral,  and  testa- 
mentary expenses,  and  the  legacies  thereby 
bequeathed,  in  trust  to  invest  the  same  in 
the  purchase  of  parliamentary  stocks  or 
funds  of  Great  Britain,  or  on  other  good 
and  approved  securities  or  security  at  inte- 
rest, in  the  names  of  the  trustees  for  the 
time  being,  with  power  to  vary  the  same, 
as  and  when  they  should  think  fit,  and  to 
stand  possessed  of  the  said  stocks,  funds, 
and  securities,  and  the  annual  dividends, 
interest,  and  proceeds  thereof,  upon  trust 
to  pay  the  said  several  annuities  thereinbe- 
Vol,  VU.  Chang. 


fore  bequeathed,"  and  for  other  the  purposes 
in  her  will  mentioned. 

The  assets  of  the  testatrix  were  not  suf- 
ficient to  pay  the  legacies,  and  provide  for 
the  annuities  in  full :  and  the  question  was, 
whether  the  legatees  were  not  entitled  to 
priority  over  the  annuitants. 

Mr.  Bickersteth,  for  the  legatees,  contend- 
ed, that,  as  the  trustees  were  to  stand  pos- 
sessed of  the  proceeds  of  the  real  and  per- 
sonal estate,  after  payment  of  debts,  fune- 
ral and  testamentary  expenses,  and  legacies^ 
upon  trust  to  pay  the  annuities,  it  was  clear 
that  the  legacies  were  meant  to  be  first  sa- 
tisfied ;  and  that,  till  they  were  paid,  the 
annuitants  were  to  have  nothing. 

Mr,  PepySf  contra. 

The  Master  of  the  Rolls  was  of  opinion, 
that  the  legatees  were  not  entitled  to  any^ 
priority  over  the  annuitants ;  and  that  both 
legatees  and  annuitants  ought  to  abate  pro- 
portionally. 

The  legacies  to  the  infirmaries  were 
deemed  specific,  and  were  directed  to  be 
paid  in  full  out  of  the  testator's  stock  in  the 
funds. 


There  was  considerable  difficulty  and 
doubt  as  to  the  rule  which  ought  to  be  fol- 
lowed in  making  the  abatement  proportion- 
ally among  the  legacies  and  annuities. 

The  rule,  a^  finally  settled  by  the  Master 
of  the  Rolls,  appears  in  the  minutes  of  the 
decree,  which,  after  directing  payment  of 
the  legacies  to  the  three  infirmaries,  pro- 
ceeded as  follows : — 

"  Declare,  that  the  other  legacies  be- 
queathed by  the  said  testatrix  are  not  en- 
titled to  any  preference  over  the  annuities 
bequeathed  by  her ;  and  that  the  other  le- 
gacies, and  the  annuities  ought  to  abate 
proportionally ;  and,  for  the  purpose  of  such 
proportional  abatement,  refer  it  to  the  Mas- 
ter to  ascertain  the  value  of  the  annuities 
respectively,  as  at  the  death  of  the  testatrix ; 
and,  in  so  doinff,  he  is  to  have  regard  to  the 
circumstance,  that  the  annuities  are  given  firee 
from  legacy  duty  ;  and  he  is  to  compute  in- 
terest at  the  rate  of  4/.  per  cent,  per  annum, 
on  such  estimated  value  of  the  annuities 
respectively,  from  the  death  of  the  testatrix 
down  to  the  time  to  which  interest  shall  be 
computed  on  the  legacies." 
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The  intereBt  on  the  legacies  had  been 
computed  from  the  end  of  a  year  after  the 
testatrix's  death. 
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"V^HARTON  0.  CHILD. 


In  a  suit  for  tithes^  an  admission  by  the 
defendant  of  the  plaintiff^s  right  to  a  sped- 
fied  modus  in  lieu  of  tithes^  which  modus 
cannot  be  sustained  in  consequence  of  its 
being  defectively  pleaded^  is  an  admission  of 
his  title  to  the  tithes. 

Mode  of  pleading  a  farm  modus. 

The  bill  was  filed  for  an  account  of  tithes. 
It  stated  a  lease  of  the  tithes  of  the  parson- 
age of  Skelton,  and  chapelry  of  Brotton, 
granted  to  the  plaintiffs  by  the  Archbishop 
of  York,  who,  it  was  alleged,  was,  at  the 
date  of  the  lease,  seised  of  those. tithes. 

The  defendant  admitted,  that  the  alleged 
lease  had  been  executed,  and  that,  at  the 
dtte  of  it,  "  the  archbishop  was  seised  of,  or 
entitled  to  such  parts  of  the  tithes  of  grain, 
hay,  wool,  and  lamb,  and  oblations,  alter- 
iMSB  of  the  parsonage  of  Skelton,  and  the 
cnapelry  of  Brotton,  in  the  said  bill  men- 
tioned, except  the  tithes  arising  on  such  of 
the  lands  within  the  parish  as  are  therein- 
after mentioned,  and  such  other  titheable 
matters  within  the  parish,  the  tithes  whereof 
are  or  may  be  shewn  to  be  covered  by  mo- 
duses  or  a  modus." 

The  defendant  further  stated,  by  his 
answer,  that,  "during  the  years  ISZS  and 
1824,  he  held  and  occupied,  and  has  con- 
tinued to  hold  and  occupy,  about  one  hun- 
dr<ed  and  thirty-eight  acres  of  land,  situated, 
lying,  and  being  within  the  parish  and 
chapelr]^  and  which  lands,  together  with 
about  sixty-three  acres  and  three  roods, 
late  in  the  occupation  of  Lawrence  Mills, 
and  about  twenty-five  acres,  late  in  the  oc- 
cupation of  George  Adamson,  amounting 
together  to  about  two  hundred  and  twenty- 
six  acres  and  three  roods,  are,  as  defen- 
dant baa  understood  and  believes,  an  ancient 
farm,  or  parcel  of  land,  and  that  no  tithe 
in  kind  of  any  titheable  matters  arising  in 
the  said  fiurm  and  lands,  has  ever,  within  the 
memory  of  mani  been  received  or  paid  to 


any  person,  or  any  composition  or  satisfac* 
tion  for  the  same,  save  only  the  modus  or 
ancient  customary  payment  hereinafter  men- 
tioned ;  and  this  djifefendant  says,  that  from 
time  whereof  the'  memory  of  man  is  not  to 
the  contrary,  there  hath  been  due  and  pay- 
able, and  of  right  ought  to  be  paid  by  the 
owner  or  occupier  of  the  said  ancient  farm 
or  parcel  of  land  to  the  rector  of  tlie  par- 
sonage or  chapelry,  or  those  who  claim  to 
be  entitled,  and  are  entitled  to  the  tithes  of 
the  parsonage  and  chapelry,  a  modus  or 
ancient  customary  payment  of  51.  Is.  8J« 
at  Michaelmas  in  each  year,  for  and  in  lieu 
and  satisfaction  of  the  tithes  of  all  tithe- 
able matters  and  things  respectively  arising* 
growing,  and  renewing  on  the  farm  and 
lands,  and  for  all  agistment  of  barren  cattle* 
fed  and  agisted  thereon,  and  that  he  has  had 
and  taken  on  and  from  the  farm  and  lands, 
divers  quantities  of  corn,  grain,  hay,  and 
other  titheable  matters  and  things,  and  that 
he  has  taken  and  carried  away  tlie  same 
without  setting  out  the  tithe  thereof,  or  of 
any  of  them,  for  the  archbishop  or  his 
lessee,  or  made  any  compensation  for  the 
same,  save  that  he  was  al.ways  willing,  and 
he  now  is,  and  offers  to  pay  modus  or  an« 
cient  customary  payment  in  lieu  and  satis- 
faction of  the  tithes. 

Mr.  Bickerstethand  Mr*  Beames  appeared 
for  the  plaintiff. 
Mr.  RoupeU  appeared  for  the  defendant* 

The  plaintiflk  not  having  made  out  their 
title  by  evidence,  to  the  satisfaction  of  the 
Court,  they  relied  on  the  above  passages  of 
the  answer  a(s  an  admission  of  it.  The  defen- 
dant, it  was  said,  admitted  the  right  of  the 
plaintiffs  and  of  their  lessor  to  the  tithes* 
except  as  to  lands  protected  by  a  modus* 
and  he  admitted  their  right  to  such  modus : 
here,  the  modus  could  not  be  sustained,  ber 
cause  neither  were  the  metes  and  bounds  of 
the  alleged  ancient  farm  set  out,  nor  was 
any  sufficiently  definite  description  of  it 
given :  therefore,  the  title  of  the  plaintiff 
was  in  effect  admitted  absolutely. 

On  the  other  hand,  it  was  argued*  that,  if 
the  plaintifl^  read  the  above  passages,  they 
were  bound  by  the  statement  diat  the  lands 
in  question  were  part  of  an  ancient  farm 
which  was  protected  aglunst  the  payment  of 
tithes  by  the  specified  modu^ 
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Tke  ihsier  of  the  iZoBt.— This  answer 
niist  be  considered  an  admission  of  the 
title  of  the  ]^inti£fs,  except  so  far  as  the 
defence  can  be  rested  on  the  alleged  mo- 
dus. The  submission  to  pay  the  modus  is 
•n  admission  of  the  title  of  the  plaintiff, 
and  of  his  lessor,  as  impropriators.  The 
modus  cannot  be  sustained,  because  the  al- 
lege4  ancient  farm  is  not  sufficiently  de- 
scribed. I  consider  the  answer,  therefore,  as 
an  admission  of  the  title  of  the  plaintiffs  to 
the  tithes  in  question. 

Decree  for  the  platniiffs^  mth  costs. 


BUTLBR  e.  BUBT. 


1829.      > 
Peb.  25.  3 

jf  married  woman  had  a  power  of  dispo* 
sing  of  property  by  deed  *Uo  he  by  her 
sealed  and  delwered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses 
thereto,"  or  by  her  last  will :  she  signed  and 
sealed  a  deed  of  appointment^  the  only  attes" 
ioHon  to  which  was  in  the  following  words, 
"  Witnesses  A.  B.  ^  C.  D.  :"—Held, 

Thai  there  was  no  attestation  of  the  de* 
Uoery,  and,  therefore,  that  the  power  was  not 
fsell  executed^ 

Under  an  indenture,  dated  19th  of  June 
1800,  certain  property  was  conveyed  and 
assigned,  upon  trust  to  convey,  assign,  em- 
ploy, and  dispose  of  the  same  to  such  per- 
son or  persons  for  such  estates  and  inte- 
rests, upon  such  trusts,  and  for  such  intents 
and  purposes,  and  in  such  parts,  shares,  and 
proportions,  and  in  such  manner  and  form 
as  Louise  Smith,  notwithstanding  her  co- 
verture, by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revoca- 
tion and  new  appointment,  to  be  by  her 
sealed  and  delivered  in  the  presence  of, 
and  attested  by  two  or  more  credible  wit- 
nesses thereto,  or  any  writing  purporting  to 
be  or  in  the  nature  of  her  last  win  and  tes- 
tament or  codicil,  to  be  by  her  signed  and 
published  in  the  presence  of,  and  attested 
by  the  like  number  of  credible  witnesses, 
should  direct,  limit  or  appoint. 

The  defendant  claimed  to  be  entitled  to 
this  property,  under  an  instrument  dated  the 
20th  of  September  1813,  purportinsr  and 
appearing  to  have  been  signed  and  sealed  by 


Louise  Smith.    The  only  attestation  was  in 
tlie  following  words : — 

(Witnesses)        John  Heyliger  Bur^, 

Hannah  Bowles. 

The  bill  alleged,  that  the  instrument  had 
never  been  delivered ;  and  insisted,  that  the 
attestation  was  not  according  to  the.  requi- 
sites prescribed  for  the  exercise  of  the 
power,  because  it  did  not  attest  the  delivery, 
as  well  as  the  sealing. 

The  plaintiffs  also  stated  a  case  of  fraud, 
but  there  was  no  evidence  in  support  of  it. 

The  defendant  swore,  that  he  believed 
that  the  instrument  had  been  delivered  to, 
and,  from  the  date  of  it,  had  been  in  pos- 
session of  his  father,  John  Heyliger  Burt, 
among  whose  papers  it  had  been  found. 

Mr.  Rose  and  Mr  •Lynch  appeared  fivr 
the  plaintifis. 

Mr.  Treslove  and  Mr.  Flather  appeared 
for  the  defendant. 

The  following  cases  were  cited  : — 
Wright  V.  Wakeford,  4  Taunt.  213. 
Doe  V.  Peach,  2  Mau.  &  Sel.  576.  ' 
Wright  V.  Barlow,  S  Mau.  &  Sel.  512. 
Moodie  V.  Reid,  1  Mad.  517. 
Stanhope  v.  Keir,  2  Sim.  8c  Stu.  87. 

The  Master  of  the  Rolls.— The  question 
arose  on  an  instrument,  purporting  to  be 
executed  by  a  married  woman,  in  favour  of 
the  defendant.  The  power  given  to  this 
lady  was  to  be  exercised  by  any  deed  sealed 
and  delivered  in  the  presence  of,  and  attes(>- 
ed  by  two  or  more  credible  witnesses.  In 
the  instrument  itself,  the  lady,  afler  de- 
claring her  intention  as  to  the  disposition  of 
the  property,  proceeds  thus*— '*  Signed  and 
sealed  at,  &c.,  this  20th  of  September  1818, 
witnesses,  John  Heyliger  Burt,  Hannah 
Bowles:"  and  it  appears  to  have  been 
signed  and  sealed  by  her. 

It  has  been  long  settled,  that  the  attesta- 
tion is  to  be  considered  as  part  of  the  deed. 
Of  course,  where  the  attestation  is  general^ 
it  affirms  all  that  the  deed  states  to  have 
been  done.  This  attestation,  therefore,  af- 
firms, that  this  instrument  was  signed  and 
sealed,  but  it  does  not  affirm  that  it  was  de- 
livered :  and  it  is  essential  to  the  validity 
of  a  deed,  that  it  be  delivered.  Now,  can  it 
be  presumed  that  this  deed  was  delivered 
in  the  presenee  of  the  witnesses  ? 
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The  attestation  must  affirm  all  the  requi- 
sites essential  to  the  due  execution  of  the 
power.  This  attestation  affirms  only  that 
the  instrument  was  signed  and  sealed.  The 
case  therefore  comes  within  the  principle  of 
Moody  V.  King :  and  I  am  bound  to  declare 
that  it  was  not  a  due  execution  of  the 
power. 

The  bill  contains  allegations  of  fraud : 
and  that  part  of  the  case  is  abandoned.  I 
thereforci  cannot  give  costs  to  the  plaintiffs. 


1 839.  \  RUFFORD  r.  BISHOP — AND 

March  9  &  II. 3  bishop  o.  rufford. 

Where  a  mortgage  U  given  to  secure  the 
balance  due  from  a  customer  to  his  banker, 
the  landis  chargedwUh  such  compound  interest, 
as,  accor^g  to  their  course  of  dealing,  enters 
into  the  composition  of  that  balance* 

In  accounts  between  a  customer  and  a 
banker,  quarterly  or  half-yearly  receipts  may 
be  made. 

The  owner  of  certain  iron*  works  mortgages 
them,  and  continues  in  possession  till  he  6e- 
comes  bankrupt: — Held,  that  nearly  the 
whole  oftlie  machinery  belonged  to  the  mort" 
gagee,  and  not  to  the  assignees  of  tlie  bank' 
rupt,  and  was  not  to  be  considered  as  within 
the  order  and  disposition  of  the  bankrupt. 

Messrs.  Rufibrd  and  Biggs  were  bankers, 
who  were  in  the  habit  of  discounting  bills 
for,  and  affi^rding  other  pecuniary  accom- 
modation to  S.  Hornblower,  W.  Homblower, 
and  Abel  Joaiah  Smith,  who  were  co-part- 
ners in  the  business  of  iron-masters. 

By  indentures  of  lease  and  release,  bear- 
ing date  respectively  the  6th  and  7th  of 
October  1815,  the  release  being  made  be- 
tween S.  Homblower,  W.  Homblower,  and 
Abel  Josiah  Smith,  of  the  one  part,  and 
Messrs.  Rufford  and  Biggs,  of  the  other 
part; — ^reciting,  that  the  said  Serjeant  Horn- 
blower  and  William  Homblower  were  seised 
of,  or  entitled  in  fee-simple  to,  the  several 
pieces  or  parcels  of  land,  messuages,  works, 
and  hereditaments  thereinafter  mentioned, 
subject  to  a  mortgage,  and  to  an  agreenlent, 
made  by  the  said  Serjeant  Homblower,  and 
William  Homblower,  with  the  said  Abel  Jo- 
siah Smith,  for  the  joint  use  and  occupation 
by  them,  as  iron-oiasters  and  co-partners,  of 


the  said  hereditaments  and  premises ;  and 
that  Rufford  and  Biggs  had,  at  the  request 
of  the  said  Serjeant  Homblower,  William 
Homblower,  and  Abel  Josiah  Smith,  for 
some  time  past  been   their  bankers,  and 
in  that  capacity  had,  from  time  to  time,  dis- 
counted for  the  said  Serjeant  Homblower, 
William  Homblower,  and  Abel  Josiah  Smith, 
divers  bills  of  exchange,  drafts,  and  promis- 
sory notes ;  and  had  also  advanced,  to  and 
for  the  use  of  the  said  Serjeant  Homblower, 
William  Homblower,and  Abel  Josiah  Smith, 
divers  drafts,  bills  of  exchange,  sums  of   • 
money,  and  cash-notes ;  and  that  the  said 
Serjeant  Homblower,  William  Homblower, 
and  Abel  Josiah  Smith,  as  co-partners  as 
aforesaid,  then  stood  justly  indebted  to  the 
said  Francis  Rufford  and  Thomas  Biggs,  as 
bankers  and  co-partners,  in   the  sum  of 
10,000/.  and  upwards;  and,  for  securing  the 
repayment  thereof  with  interest,  and  also 
all  such  other  sum  and  sums  of  money, 
which  they,  the  said  Francis  Rufford  and 
Thomas  Biggs,  or  either  of  them,  their  or 
•either  of  their  future  partners  or  partner, 
were  or  might  be  liable  to  pay,  by  reason, 
or  on  account  of  their  indorsements  or  ac- 
ceptances of  any  bill  or  bills  of  exchange, 
promissory  or  other  note  or  notes,  drawn 
or  indorsed  by  the  said  Serjeant   Horn- 
blower,  William  Homblower,  and  Abel  Jo- 
siah Smith,  any  or  either  of  them,  as  co- 
partners as  aforesaid,  or  which  they,  the 
said  Francis  Rufibrd  and  Thomas  Biggs,  or 
either  of  them,  their  or  either  of  their  future 
partners  or  partner,  should  thereafter  ad- 
vance, lend,  and  pay,  or  become  liable  to 
answer  or  pay  for  or  on  account  of  the  said 
Serjeant  Homblower,  William  Homblower, 
and  Abel  Josiah  Smith,  as  co-partners  as 
aforesaid,  not  exceeding  in  the  whole  the 
sum  of  20,000/.,  including  the  said  sum  of 
10,000/.,  together  with  all  interest,  discount, 
commission,  costs,  charges,  and  expenses  for . 
and  in  respect  thereof,  or  attending  the  same, 
they,  the  said  Serjeant  Homblower,  William 
Homblower,  and  Abel  Josiah  Smith,  had 
consented  and  agreed  to  appoint,  grant,  and 
release  the  said  several  pieces  or  parcels  of 
land,  messuages,  works,  and  hereditaments, 
unto  the  said  Francis  Rufford  and  Thomas 
Biggs,  their  heirs  and  assigns,  in  manner 
thereinafter  expressed ; — it  was  witnessed, 
tliat,  in  performance  of  the  said  recited 
agreementiandfor  the  considerations  therein 
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,  mentioned,  they,  the  said  Serjeant  Horn«> 
blower,  William  Hornblower,  and  Abel  Jo- 
nah Smith,  did  direct,  limit,  and  appoint, 
ffrant,  release,  and  confirm  unto  the  said 
trancia  RuflTord  and  Thomas  Biggs,  and  to 
their  heirs  and  assigns,  the  several  pieces 
of  land,  messuages,  works,  and  heredita- 
ments therein  described,  all  which  said  mes- 
suages, works,  lands,  and  hereditaments  were 
then  in  the  possession  of  the  said  Serjeant 
Homblower,  William  Homblower,  and  Abel 
Josiah  Smith, — ^to  hold  the  same,  with  their 
appurtenances,  unto  and  to  the  use  of  the 
said  Franeis  RufFord  and  Thomas  Biggs, 
their  heirs  and  assigns,  for  ever,  subject  to 
the  following  proviso  and  agreement  for 
redemption  of  the  same  respective  premises, 
that  is  to  say,  "  if  the  said  Serjeant  Hom- 
blower, William  Homblower,  and  Abel  Jo- 
siah Smith,  or  any  or  either  of  them,  their 
or  any  or  either  of  their  heirs,  executors, 
or  administrators,  should  pay  or  cause  to  be 
paid  unto  the  said  Francis  Rufibrd  and 
Thomas  Biggs,  their  executors,  administra- 
tors, or  assigns,  upon  demand,  the  said  sum 
of  10,000/.,  with  interest  for  the  same,  at 
and  after  the  rate  of  5L  per  cent,  per  annum  ; 
and  also  should,  from  time  to  time,  regu- 
larly provide  cash  for  and  pay  all  such  bill 
or  bills  of  exchange,  or  promissory  or  other 
note  or  notes,  draft  or  drafts,  which  the  said 
Francis  RuflTord  and  Thomas  Biggs,  or  either 
of  them,  had  received  from,  accepted,  in- 
dorsed, or  drawn,  or  which  they  or  either 
of  them,  their  or  either  of  their  future  part- 
ners or  partner,  should  thereafter  receive 
from,  accept,  indorse,  or  draw  for  or  in  fa- 
vour of^  or  at  the  request,  by  the  order,  or 
on  the  account  of,  the  said  Serjeant  Horn- 
Uower,  William  Homblower,  and  Abel  Jo- 
siah Smith,  or  any  or  eitlier  of  them,  as, 
wbcD,  and  where  they  should  severally  be- 
come due  and  payable ;  and  also  should, 
from  time  to  time,  pay  or  cause  to  be  paid 
unto  the  said  Francis  Rufford  and  Thomas 
Bi^s,  their  executors,  administrators,  or 
assigns,  future  partners  or  partner,  all  and 
every  such  sum  and  sums  of  money  as  they 
or  either  of  them,  their  or  either  of  their 
future  partners  or  partner,  should  at  any 
time  or  times  thereafter  advance,  pay,  lay 
out,  or  expend  for  or  on  account,  by  the 
order,  or  at  the  rctquest  of  the  said  Serjeant 
Homblower,  William  Homblower,  and  Abel 
Josiah  Smithi  or  any  ox  either  of  them,  or 


as  they,  the  said  Francis  Ruftord  and  Tho* 
mas  Biggs,  their  or  either  of  their  heirs, 
executors,  administrators  or  assigns,  or  fu- 
ture partners  or  partner,  should  be  called 
upon,  or  liable  or  compellable  to  pay,  for, 
or  by  reason,  or  on  account  of  the  accept- 
ance or  indorsement  of  any  bill  or  bills  of 
exchange,  or  other  bill,  or  promissory  or 
other  note  or  notes,  draft  or  drafts,  already 
drawn  or  made,  or  to  be  drawn  or  made, 
by  the  said  Serjeant  Homblower,  William 
Homblower,  and  Abel  Josiah  Smith,  any  or 
either  of  them,  upon,  or  made  payable  by, 
or  at  the  house  of  them,  the  said  Francis 
Rufibrd  and  Thomas  Biggs,  or  at  or  upon  any 
other  person  or  persons,  house,  or  place  or 
places  whatsoever,  or  which  they,  the  said 
Serjeant  Homblower,  William  Homblower, 
and  Abel  Josiah  Smith,  or  any  or  either  of 
them,  whether  upon  their  or  his  own  proper 
account,  or  jointly  with  any  other  person  or 
persons,  should,  by  any  means  howsoever,  be- 
come indebted  unto  them,  the  said  Francis 
RufTord  and  Thomas  Biggs,  or  either  of  them, 
their  or  either  of  their  executors,  adminis- 
trators or  assigns,  or  future  partners  or 
partner,  for  the  time  being,  or  which  they 
or  cither  of  them  should  pay,  expend,  suffer, 
sustain,  or  be  put  unto,  for  or  on  account 
of  any  such  negotiations,  advances,  loans, 
acceptances  or  indorsements  as  aforesaid,  or 
in  anywise  howsoever,  together  with  interest 
for  all  and  every  such  respective  sum  and 
sums  of  money,  at  and  after  the  rate  of  6L 
per  cent,  per  annwrn,  from  the  time  or  re- 
spective times  when  such  payments  or  ad- 
vances should  severally  be  made.*' 

Upon  the  execution  of  these  indentures  - 
of  lease  and  release,  an  account  was  opened 
in  the  books  of  the  bankers,  upon  the  secu- 
rity of  the  said  mortgaged  estates,  works, 
and  premises,  and  was  carried  on  and  kept 
as  an  open  current  account,  until  the  15th 
of  February  182^. 

In  1816,  Smith  retired  from  the  partner- 
ship; in  1819,  S.  Homblower  died;  in 
18S2,  Wm.  Homblower  became  bankrupts 

After  the  bankmptcy,  Messrs.  Rufierd 
&  Biggs  filed  a  bill  to  enforce  their  secu- 
rity ;  and  a  decree  was  made,  referring  it 
to  the  Master,  to  take  an  account  of  what 
was  due  to  them  on  their  mortgage. 

The  plaintiffs  carried  in  certain  account^ 
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according  to  wUchi  they  submitted,  that 
there  was  due  to  them  on  the  24th  of  June 
1816,  when  Abel  Jostah  Smith  retired  from 
the  partnership,  14,068/«  lOs,  Id.;  on  the 
JB 1  St  of  November  1819,  the  day  of  the  death 
of  Serjeant  Homblower,  11,896/.  14j.  Sd.; 
and  at  the  bankraptcy  of  William  Horn* 
blower,  when  the  account  was  dosed,  the 
sum  of  9,108i.  4s.  Id.,  which  resulted  from 
the  former  balances,  and  was  the  sum  total 
claimed  by  them. 

It  appeared  from  tlie  inspection  of  these 
accounts,  that,  at  the  date  of  the  mortgage, 
the  balance,  which  was  carried  over  to  the 
subsequent  account,  was  not  10,000/.  (as 
stated  in  the  deed),  but  was  upwards  of 
13,0001.  In  the  preceding  accounts,  on 
which  this  sum  was  ascertained  to  be  due, 
rests  had  been  made,  and  interest  computed, 
generally  half-yearly,  and  sometimes  quar* 
terly;  and,  in  the  subsequent  accounts, 
down  to  1SS2,  the  same  mode  of  stating  the 
account  had  been  followed. 

The  Master  adopted  the  accounts  as  stated 
by  the  plaintiffs,  and  reported  the  ultimate 
balance  claimed  by  them  to  be  actually  due 
to  them  on  their  security. 

To  this  report  the  assignees  of  Horn* 
blower  took  exceptions. 

The  first  exception  was,  for  that  the  M as« 
ter,  in  finding  16,88  W.  17 s,  dd,  to  have  been 
due  to  the  plaintiffs,  on  their  security,  on  the 
lB4th  of  June  1816,  had  treated,  as  a  final  and 
settled  account,  a  certain  rest  made  in  the 
month  of  October  1815,  by  the  plaintiffs  in 
their  books,  and  in  their  pass-books  with  the 
firm  of  Hornblowers  &  Smith ;  and  in  taking 
the  account  subsequent  to  such  rest,  the  Mas- 
ter had  adopted,  as  final  and  settled  accbunts, 
subsequent  rests  made  in  the  said  books  and 
pass-books,  all  which  charced  the  firm  of 
Hornblowers  &  Smith  with  interest  upon 
interest,  or  compound  interest :  whereas,  the 
Master  ought,  in  taking  such  account,  to 
have  rejected  all  such  rests,  and  all  prior 
rests,  and  to  have  ascertained  what  was  the 
true  balance  on  the  7th  of  October  1815, 
due  to  the  plaintiffs,  by  virtue  of  the  inden* 
ture  of  the  7th  of  October  1815,  or  intended 
to  be  thereby  secured,  exclusive  of  all  in- 
terest ;  4>r|  at  any  rate,  he  ought  to  have  al- 
lowed only  simple  interest  in  computing  such 
Valance  i  and,  in  oomputiog  auoi  iNdance, 


ought,  if  he  had  allowed  interest,  to  have  . 
distinguished  the  amount  of  principal  from 
the  amount  of  interest,  and  should  then 
have  taken  tlie  account  between  the  7th 
of  October  1815,  and  the  24ith  of  June, 
1816;  and,  in  taking  such  account,  he  ought 
to  have  taken  the  same,  exclusive  of  all 
interest,  or  ought  to  have  computed  or 
allowed  simple  interest  on  the  amount  of 
principal  money  due  on  the  7th  of  October 
1815,  and  ought,  if  he  had  allowed  any  in- 
terest, to  have  distinguished  the  amount  of 
principal  fi-om  the  amount  of  interest.  The 
exception  also  insisted,  that,  if  the  Master 
was  right  in  considering  such  rests,  or 
any  of  them,  as  final  or  settled  accounts, 
still  he  ought  to  have  permitted  the  assig- 
nees of  William  Homblower  to  have  sur- 
charged and  falsified  all  such  accounts,  in 
respept  of  such  interest  upon  interest,  or 
compound  interest,  the  same  being  error  on 
the  face  of  such  accounts. 

The  other  exceptions  proceeded  on  the 
same  principle,  and  were  applied  to  the  diffe- 
rent balances  as  ascertained  at  the  aubse* 
quent  dates. 

Upon  these  exceptkms,  the  question  was, 
whedier  interest,  thus  eidculated  upon  in* 
terest,  could  be  charged  on  the  land. 

• 

Mr.  Bicker$teik  and  Mr,  Wak^ld  ware 
iq  support  of  the  exceptions. 

In  OssuhUm  v.  Yarmouth  (I),  it  was  de« 
cided,  that  a  mortgagee  could  not  stipulate 
beforehand,  in  his  mortgage-deed,  that  the 
interest,  if  in  arrem*,  should  carry  interest. 
The  distinction  is,  that,  though  it  is  not  un- 
lawful to  contract  for  compound  interest, 
interest  upon  interest  cannot,  by  any  pre- 
vious contract,  be  made  a  charge  upon  the 
land ;  but,  after  the  interest  has  accrued 
due,  the  parties  may  then  agree  that  it  shall 
bear  interest.  Such  a  subsequent  agree* 
inent,  however,  would  require  to  be  signed : 
otherwise,  the  Statute  of  Frauds  would  pre- 
vent it  from  being  of  any  avail.  Here, 
even  if  a  contract  to  have  compound  inte- 
rest were  implied  from  the  course  of  deal- 
ing, that  would  be  a  contract  previous  to, 
or,  at  least,  contemporary  with,  the  mort- 
gage-deed, and  it  would  not  be  a  contract 
in  writing.    In  Bnmn  y.  Bookham  (2),  and 


(1)  t  Salk.  449. 
(S)  lF.YfmH663. 
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Bx  ftnrleBAan  {S%  there  are  cBcIa  of  Lotd 
Maccleefield*  and  Lord  £ldoD|  eonfeesing 
kfaeee  doctrines. 

Mr,  Pepys  and  Mr*  Roupell  were  in  sup* 
port  of  the  report* 

The  doctrine  referred  to  is  applicable  only 
to  a  mortgage  given,  to  secure  a  specific  sum 
with  interest.  This  is  a  security  given  ex* 
pressly  for  the  balance  of  an  account;  and 
the  only  question  is,  whether,  in  ascertaining 
the  balance  of  that  account,  interest  may  be 
calculated  upon  interest.  That  depends  on 
the  contract  of  the  parties  :  and  what  the 
contract  was  here,  is  evident  from  the  whole 
course  of  dealing.  That  such  a  mode  of 
settling  the  account  is  perfectly  legal,  the 
cases  of  Ex  parte  Bevan^  and  Calcot  v. 
WalheT(J^\  put  beyond  all  doubt. 

Mr.  Biekenteth^  in  reply,  admitted, — in 
answer  to  a  question  from  the  Court, — that 
the  bankers  could  have  recovered  the  ba* 
]anee  claimed  by  them  in  an  action  against 
their  debtor  for  money  had  and  received,  if 
he  had  not  become  bankrupt. 

ne  Moiter  vfiki  RoUs.—TlMre  are  only 
two  or  three  cases,  in  which  the  question 
has  arisen,  which  has  been  discussed  here* 
In  Em  parte  Bevan,  Lord  Eldon  has  deter- 
mined, that  such  rests  as  are  made  here,  are 
to  be  allowed,  if  such  be  the  usage  of  the 
particular  trade,  or  the  course  of  dealing 
that  has  taken  place  between  the  parties  \ 
and  he  adds,  that  his  observaitiotts  do  not 
apply  to  the  case  of  a  yM  security.  When 
he  so  expresses  himself,  I  understand  him 
to  speak,  iW}t  of  a  real  security  like  this,  but 
of  an  ordinary  mortgage.  If  Lord  Eldon 
had  there  given  an  opinion  on  the  question 
now  raised,  stiU  it  would  have  been  only  a 
Sdmm  on  a  point  Which  had  not  been  argued 
before  hitn :  but  I  am  persuaded  tliat  he 
never  meant  to  give  any  ojMnion  on  the 
question. 

A  case  was  cited  from  Salkdd  to  shew, 
thai  you  cannot  covenant.  &  priori  that  in- 
terest at  the  end  of  the  year,  if  not  paid, 
ahall  become  principal,  and  that  an  agree- 
Meiit  tt>  convert  interest  into  principal  must 
be  ib  writiog.    The  latter  opinion  is  not 


(d)  9Vesey,2!23. 
K4)  9  Aiii*ai 
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expressed  decidedly ;  and  I  have  not  made 
up  my  inind,  whether,  in  such  a  case,  a 
parol  agreement  would  not  bind  the  mort- 
gagor. The  former  opinion  is  not  appli- 
cable to  the  present  question. 

Putting  aside  these  two  cases,  as  not 
touching  on  the  question  here  raised,  there 
is  no  other  authority  for  the  proposition, 
that  the  security  is  not,  in  this  case,  to  be 
considered  in  a  very  different  light  from  the 
common  case  of  a  security  for  the  loan  of 
money.  I  asked,  in  the  course  of  the  argu* 
ment,  if  it  was  disputed,  whether,  if  bank- 
ruptcy had  not  intervened,  and  Messrs. 
Ruffbrd  &  Biggs  had  brought  an  action  for 
the  balance,  they  could  have  recovered  the 
sum  reported  by  the  Master  to  be  due. 
Mr.  Bickersteth  admitted,  that  they  could 
have  recovered  it ;  and  unquestionably  they 
might :  for,  that  interest  may  be  charged  as 
it  is  here  charged,  has  been  decided  in  three 
cases — Ex  parte  Bevan^  Morgan  v.  Mather 
(5),  and  Cakot  V.  Walker.  If,  then,  the 
mortgagees,  supposing  there  had  been  no 
bankruptcy,  could  have  recovered  the  whole 
amount  of  their  demand  from  the  mort- 
gagors, it  seems  extraordinary  that  there 
should  be  a  principle  to  prevent  the  mort- 
gagor from  giving  to  the  mortgagee  a  secu- 
rity for  the  balance,  which  the  latter  might 
so  recover.  Why  should  not  the  debtor,  to 
gain  credit,  give  a  security  for  what  should 
be  due  fVom  him  on  an  account  of  this 
nature  ? 

I  have  found  a  case,  which  is  expressly 
in  point — Lord  Cktncarty  v.  Latouche  (6). 
An  opinion,  indeed,  is  there  expressed,  as 
to  quarterly  rests,  which  could  not  now  be 
maintained :  but  rests  were  there  permitted 
to  be  made  at  the  end  of  every  year ;  and 
Lord  Manners  says,  "  Neither  do  I  consi- 
der the  defendants  as  mortgagees ;  for  the 
mortgages  were  executed  as  securities  col- 
lateral for  any  balance  that  might  eventu- 
ally be  in  their  favour"  (7).  Let  it  be  sup- 
posed, that  the  sum  of  1 0,000/.  had  not  been 
mentioned  in  the  deed,  the  lands  would  here 
have  been  merely  a  collateral  security  for 
such  balance  as  knight  be  ultimately  due 
from  the  customer  to  the  banker ;  and  the 
ouly  difficulty  that  occurred  to  me  was,  that 
the  deed  stated,  that  it  Was  a  security  for 

'5)  2  Vtsey,  ran.  15. 
6)  1  BaU  &  SMttiSy  4a0b 
;7)  1  id,  4S9. 
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10,0001.  or  thereabouts  (8).  But  it  is  ad- 
mitted, that  tliat  sum  of  10,000/.  became 
due  to  the  bankers  in  a  course  of  dealing 
similar  to  the  subsequent  dealings ;  and  the 
effect  of  the  whole  deed  is  simply,  that  the 
land  shall  be  a  security  for  the  sum  which 
shall  be  ultimately  found  due  on  the  balance 
of  accounts. 

If  the  10,000/.  had  been  in  the  nature 
of  a  common  loan  from  the  bankers  to  the 
iron-masters,  that  might  have  made  a  con- 
siderable difficulty ;  because  it  might  then 
have  been  argued,  that  the  transaction  was 
to  be  regulated  by  the  relation  between 
mortgagor  and  mortgagee.  Here,  tlie  trans- 
action was  not  of  that  kind. 

I  must,  therefore,  overrule  tlie  exceptions* 


The  property  comprised  in  the  mortgage 
consisted  of  premises,  on  part  of  which  large 
iron- works,  with  machinery  of  considerable 
value,  were  erected.  These  works  had 
continued  in  the  possession  of  William 
Hornblower  till  the  time  of  his  bankruptcy. 
A  bill,  which  was,  to  a  certain  extent,  a 
cross-bill,  had  been  filed  by  the  assignees 
of  William  Hornblower ;  and,  in  the  pro- 
gress of  the  causes,  the  property  comprised 
in  the  mortgage  had  been  sold  under  an 
interlocutory  order  of  the  Court. 

By  a  decree  made  in  both  causes,  it  was 
amongst  other  things  referred  to  the  Master 
to  inquire,  what  part  of  the  estate  and  pre- 
mises in  question  consisted  of  real,  and 
what  of  personal  estate, — and  what  part 
thereof  was  in  the  order  and  disposition  of 
William  Hornblower  at  the  time  of  his  bank- 
ruptcy,— and  what  sum  of  money  the  said 
estate  and  premises  produced  at  the  sale 
thereof,  under  an  order,  dated  the  Idth  of 
July  1824  ;  and  he  was  to  ascertain  what 
part  of  such  sum  of  money  arose  from 
the  sale  of  the  real,  and  what  part  thereof 
from  the  personal  estate,  distinguishing,  in 
what  he  should  find  to  have  arisen  frofo  the 
sale  of  the  personal  estate,  such  part  thereof 
as  was  in  the  order  and  disposition  of  the 
bankrupt,  William  Hornblower,  at  the  time 
of  his  bankruptcy. 

,  The  Master  found,  that  parts  of  the 
estate  and  premises  in  the  decree  mentioned, 
consisted  of  real    estate,  the  particulars 

(8)  The  IttsgQtge  of  tbe  deed  wu  "  10,000/.  and 
npwaids." 


whereof  were  set  forth  in  the  first  schedule 
to  his  report ;  that  other  parts  of  the  said 
estate  and  premises  consisted  of  personal 
estate,  the  particulars  whereof  were  set  forth 
in  the  second  schedule  to  his  report ;  that 
such  parts  of  the  said  personal  estate  as 
were  mentioned  in  the  first  part  of  the 
said  second  schedulci^  were  not  in  the 
order  and  disposition  of  the  bankrupt,  Wil- 
liam Hornblower,  at  the  time  of  his  bank- 
ruptcy; and  that  such  parts  of  the  said  per- 
sonal estate  as  were  mentioned  in  the  second 
part  of  the  second  schedule,  were  in  the  order 
and  disposition  of  the  bankrupt,  at  the  time 
of  his  bankruptcy ;  that  such  parts  of  the 
estate  and  premises  as  had  been  sold,  pro- 
duced, at  the  sale  thereof,  the  sum  of 
14,350/.,  of  which  5,565/.  arose  from  the 
sale  of  the  real  estate, — 8,775/.  d«.,from  the 
sale  of  the  personal  estate,  which  was 
not  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy,—* 
and  9/.  1  7j.»  from  the  sale  of  such  persooal 
estate  as  was  in  the  order  and  disposition 
of  the  bankrupt. 

The  first  part  of  the  second  schedule 
included  nearly  the  whole  of  the  machinery 
connected  with  or  subservient  to  the  iron- 
works, many  parts  of  which  could  not  be 
considered  as  affixed  to  the  freehold. 

The  Master,. in  coming  to  his  conclusion, 
had  relied  mainly  on  the  affidavits  of  a 
great  number  of  iron-masters,  who  were  well 
acquainted  with  the  usage  of  the  county  of 
Stafford  as  to  iron-works.  They  deposed, 
that  "  it  is  the  constant  custom  of  the  iron 
trade  to  let  iron-works  of  the  same  de* 
scription  as  those  mentioned  in  the  plead- 
ings ;  and  the  tenant,  by  the  custom  of  let- 
ting, has  always  delivered  to  him  two  in- 
ventories, one  of  which  includes  all  maehi* 
nery  that  is  fixed  and  in  a  working  state, 
which  the  tenant  undertakes  to  repair,  when 
any  breakage  or  other  casualty  occurs ;  and, 
at  the  end  of  the  term  for  which  the  tenant 
may  agree  to  take  it,  he  binds  himself  to 
deliver  it  up  in  good  working  repair  and 
condition ;  and  the  other  inventory  includes 
all  loose  stock,  such  as  tolls,  holsters, 
pinions,  &c.  not  fixed  in  the  machinery,  but 
lying  on  the  premises  for  the  purpose  of 
being  ready  to  replace  and.  repair  those 
which  are  fixed,  and  which  loose  stock  is 
always  paid  for  by  the  tenant  on  entry ; — 
that  the  whole  of  the  enginesi  furnacesima- 
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diineryt  and  buildings,  as  set  forth  m  a 
•ehedule,"(conrespondiDgwith  the  first  part 
of  the  second  schedule  to  the  report,)  "  would 
be  considered,  according  to  the  custom  of 
iron-masters,  and  the  iron  trade,  as  belonging 
to  the  first  inventory  ; — that  the  engines, 
furnaces,  machinery,  and  floor-plates,  com- 
prised in  the  said  schedule,  are  all  neces- 
sary for  a  working  iron-work,  and  the 
work  would  not  be  considered  complete,  if 
any  part  of  it  were  to  be  removed;  and  the 
landlord  would  at  his  own  expense  have  to 
supply  any  part  thereof  that  might  be  de- 
ficient ; — that  tliey  had  looked  over  the  said 
schedule,  and  that  it  appeared  to  the  depo- 
nents that  there  is  nothing  mentioned  therein 
but  the  race  of  wheels,  the  trains  of.  rolls, 
lakes,  shears,  &c.  &c.,  the  engines,  brick- 
work, furnaces,  &c,,  which  form  the  first 
groundwork  of  an  establishment  of  this 
nature,  and  the  whole  of  such  machinery  is 
always  fixed  in  the  most  permanent  manner, 
being  bound  down  to,  by  iron  bolts,  or  im- 
bedded :in,  brick,  mortar,  and  timber,  and 
forms  no  part  of  the  stock  which  is  con- 
sidered as  belonging  to  the  tenant ; — that  the 
greater  part  of  the  machinery,  buildings, 
and  works  comprised  in  the  schedule,  re- 
quire constant  repairs,  and  which  repairs  the 
tenant  always  engages  to  make,  in  order  to 
leave  the  work  entire  and  in  a  working 
eoodition." 

On  the  other  hand,  there  were  affidavits 
on  the  part  of  the  assignees,  in  which  en- 
g^ineers,  who  were  well  acquainted  widi  the 
premises  in  question,  and  who  were  em- 
ployed by  iron-masters  and  others  in  valuing 
iron-works  when  the  same  were  let  or  sold, 
and  also  in  erecting  iron-works  and  ma- 
chinery for  the  making  of  iron,  deposed 
"  that  they  are  not  aware  that  there  is  any 
custom  or  usage  in  the  iron  trade  for  letting 
the  machinery  of  an  iron-work  to  a  tenant, 
but  that  the  most  usual  practice  in  letting 
an  iron-work,  where  the  same  is  a  going 
work,  is,  that  the  tenant,  or  party  about  to 
take  a  lease  of  the  same,  takes  to,  and  pur- 
chases the  machinery,  at  a  valuation,  from 
that  point  of  the  engine-machinery,  which 
is  termed  the''* fast  crab,*'  which  is  the 
place  where  the  motion  is  given  to  the  rolls 
or  machinery  firom  the  engine ;  and  tliat,  at 
the  end  of  the  term,  the  landlord  either 
takes  to  the  machinery  again  at  a  valuation, 
or  the  tenant  removes  and  sells,  and  disposes 
Vol.  VII.  Chano. 


of  the  same ; — that  deponents  knew  of  se- 
veral instances  where  they  have  been  called 
in  and  consulted,  in  which  an  iron-work  has 
been  let  to  a  tenant,  with  the  engine  and  all 
the  machinery  complete,  and,  in  those  in- 
stances, a  valuation  has  been  made  of  the 
engines  and  machinery  at  the  time  the  te- 
nant took  to  them,  and  a  special  agreement 
has  been  made  between  the  parties,  letting 
and  taking  the  same,  that  the  same  engines 
and  machinery  should  be  delivered  up  by  the 
tenant  at  the  end  of  his  tenancy,  in  the  same 
state  of  repair  and  condition,  or  pay  to  his 
landlord  the  difference,  in  case  of  any  de- 
terioration;— that  it  is  the  custom  and  usage 
of  the  iron  trade,  that,  in  cases  where  a 
lease  for  a  term  has  been  granted  of  land 
and  premises  for  the  purpose  of  erecting 
an  iron-work  where  no  iron-work  stood  at 
the  time  of  granting  such  lease;  and  where 
no  special  covenant  or  agreement  is  con- 
tained in  such  lease  to  the  contrary,  the 
tenant  in  possession  at  the  end  of  the  term 
has  invariably  a  right  to  remove  the  steam- 
engines,  machinery,  and  every  other  species 
of  property  used  for  thd  purpose  of  making 
iron,  except  the  walls  and  buildings  which 
have  been  erected  and  built  in  and  upon 
the  said  land  and  premises,  and  affixed  to 
the  soil  or  freehold  of  the  same  premises, 
and  which  are  commonly  termed  the  shell 
of  the  work." 

The  assignees  excepted  to  the  report,  on 
the  ground,  that  the  Master  ought  to  have 
found  that  the  whole  or  nearly  the  whole 
of  the  personal  estate  and  effects  mentioned 
in  the  first  part  of  the  second  schedule, 
were  in  the  order  and  disposition  of  Wil- 
liam Hornblower  at  the  time  of  his  bank- 
ruptcy. 

Mr.  Biciersteth  and  Mr.  Wakefield  ap- 
peared in  support  of  the  exceptions. 

The  greater  number  of  the  articles  of 
machinery,  included  by  tlie  Master  in  the 
first  part  of  the  schedule,  are  clearly  such 
as  a  tenant,  who  had  erected  them,  might 
have  removed,  and  as  might  have  been 
taken  in  execution.  If  some  of  them  are 
fixed  to  the  freehold,  many  of  them  are 
not  so  affixed  in  any  manner,  and  others  of 
them  are  connected  with  it  only  by  being 
connected  with  portions  of  macliinery  so 
affixed.  The  greater  part  of  these  articles 
are  mere  personal  chattels,  which   were 
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Dttvar  out  of  die  posseasion  of  the  bftnkrupt« 
And  of  which,  up  to  the  time  of  his  bank- 
ruptcy, he  i^peared  to  be  the  ownen 

Mr,  Pepys  and  A/r.  Roupell  were  in  sup- 
port of  the  report. 

It  IB  proved,  that,  according  to  the  cus* 
torn  of  the  trade  among  iron-masters,  ma- 
chinery of  this  kind  is  not  necessarily  or 
usually  the  property  of  those  in  whose  pos- 
session it  is*  WilUam  Homblower,  there- 
fiire,  never  could  have  gained  a  fidse  credit 
by  his  remaining  in  possession  of  tliese 
furticles  of  machinery. 

Mr.  Rose  appeared  for  other  parties  in 
the  same  interest. 

The  following  cases  were  cited  on  the 
one  side  and  the  other : 

PoMm  Cau,  1  Salkeld,  368. 
Ryall  y.  Rolle,  1  Atkyns,  166. 
Horm  ▼.  Boker^  9  East,  £15. 
Elmti  V.  MaWi  ^  East,  68. 
Storer  v.  Hunter^  %  Barn.  Be  Crefl8.869. 
Ex  forte  Smkh,  Buck.  150. 
Smelair  V.  Stevenson^  %  Bing.  514. 

The  Master  of  the  Aol^.-^This  is  a  case  in 
which  the  mortgagor  is  the  landlord,  and  also 
die  occupier  of  certain  premises,  and  of  the 
iron-works  erected  on  them.  If  the  ques- 
tion were  between  landlord  and  tenant,  or 
between  heir  and  executor,  it  would  be  dif- 
ficult to  adopt  the  conclusion  of  the  Master. 
As  between  mortgagor  and  mortgagee,  the 
tnortgagee  takes  whatever  the  mortgage 
deed  professes  to  give  him.  Here  the 
mortgagor  has  professed  to  give  the  mort- 
gagee a  title  to  the  articles  in  question ; 
and,  primd  faciei  whatever  is  atUehed  to 
the  freehold  passes  to  the  mortgagee  with 
the  freehold.  To  this  rule  there  is  an  ex- 
ception in  the  case  of  the  bankruptcy  of 
the  mortgagor, — an  exception  introduced  by 
the  statute  of  James,  and  adopted  by  the 
present  Bankrupt  Act ;  and  the  principle  on 
which  the  exception  proceeds  is  obvious— 
namely,  that,  if  the  true  owner  suffers  an- 
other party  to  acquire  a  credit  by  means  of 
certain  property,  as  if  he  were  the  true 
owner  of  it,  he  gives  him  the  means  of 
imposing  on  the  world,  and  shall  therefore 
not  be  ulowed,  as  against  creditors,  to  re- 
tain that  property  as  his  own. 

The  real  questbni  dierefore,  in  a&  such 


cases  is,  whether  the  possession  of  the 
property  does  necessarily  infer  that  the 
party  In  possession  is  ihe  owner  of  the 
property,  so  as  to  give  him  a  lalse  credit. 

It  is  impossible  that  the  world  can  know, 
what  the  real  title  of  the  bankrupt  to  the 
possession  is  ;  and  it  is  for  that  reason  that 
judges  have  referred  to  the  custom  of  trade. 
If  the  custom  of  the  trade  be,  that  artioles 
of  this  kind  are  supphed  by  the  tenant, 
the  possession  of  them  by  the  oocupier, 
gives  him  an  apparent  ownership:  but  if 
Uie  usage  be,  that  they  belong  to  the 
landlord,  that  usage  shews  that  no  fidse 
credit  could  be  obtained  by  the' tenant,  in 
consequence  of  his  being  in  possession  of 
them. 

So  far  as  the  articles  are  affixed  to  the 
freehold,  the  mortgagee  is  not  deprived  of 
the  benefit  which  his  deed  professes  to  give 
him :  and  as  to  the  question  on  the  par- 
ticular articles,  which  are  said  not  to  have 
been  fixed  to  the  freehold,  I  assume  thit 
the  Master  had  a  better  opportunity  of  com- 
ing to  a  right  conclusion  than  I  have»  If 
those  artioles  had  been  more  numerous, 
further  inquiry  might  have  been  neoessary. 
As  it  is,  my  inclination  is  to  confirm  the 
report  generally. 

Some  of  the  articles,  which  the  tsdp' 
tants  claim  as  not  affixed  to  the  fre^old, 
must  be  regarded  as  having  been  affixed  to 
it, — ibr  instance^  an  iron  chest,  and  a  set 
of  book-shelves  near  it.  The  wall  was  cut 
away  to  admit  the  diest  and  the  shelves: 
and  if  a  widl  is  cin  away  to  admit  a  thing, 
that  thing  must  be  considered  as  fixed  id 
the  freehold. 

The  exceptions  were  overruled. 
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ATTORNEY-OENEBAL    V.   WABD 
AND    OTHERS. 


A  man,  oui  offawmr 
the  eon  of  A^  dendsed  certain  premiseSf  tti- 
cludmg  the  adeorveon  of  a  vicarage,  to  A.  and 
B,for  a  term  of  99  years,  at  a  rent  of  Mi, 
a  year :  shortly  afUrwards,  he  conveyed  the 
same  premises  to  tnutees,  upon  trust  to  pay, 
out  of  the  profits  thereof,  20/.  a  year  to  his 
sister  during  her  life ;  md,afUr  her  duath,  io 
herchUdren;  and,  after  the  dee^h of  the sttrvi^ 
tor  of  the  chiUren^  topay  the  said  tid.ayedr 
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iKmethmrilabUfmrpate;  imd^  mU  of  the  f^ 
mimofiheretUsandpn^^topaylSLayear 
tamseetmdckanUMe purpose;  mid^oiUqfthe 
rmAioqflhermtsumdprt^it  iopay  5L  ayear 
|0  m  iUrd  ckatUaUe  purpou; — Heldt  that 
ike  nhoU  profUs  of  ike  properiy  were  devoted 
fti  ehanty ;  omd  thai  a  leaee  ^  ike  prenmes 
far  500  fomre  was  void$  as  being  an  improtxi* 
deni  aei  in  ike  managonetU  of  m  charity 


An  mdmmsoa  may  he  gnten  to  a 


Quaere — Whether  the  trustees  qf  m  ekanty 
mU  be  permitted  to  present  to  a  piearafe,  the 
mdoomeoatomhiekhasbeengiveniotheckarity, 
witkomt  msMng  prq/ii  of  ike  presentation  by 
selting  it  for  ike  ben^  of  ike  ckariiy* 

Thoiaas  Triplett,  DoeUnr  io  Divinity^  by 
iodentare,  dated  the  10th  of  Noyember,  iq 
the  twentieth  year  of  the  reign  of  His  Ma-* 
jetty  King  Charles  the  Second,  demised 
pertain  heredttaoaents  to  Elizabeth  Ned-* 
ham  and  Richard  Oakeley,  for  the  term 
of  99  yewrt,  at  the  rent  of  40/.  per  an^ 
mm*  This  lease  contained  a  declaration« 
that  it  was  mutually  agreed  between  the 
parties  therein  named,  that,  the  said  inden- 
ture of  lease  being  granted  to  the  said 
EUaabeth  Nedham  and  Richard  Oakeley, 
from  the  said  Thomas  Triplet!,  io  favour 
and  kindness  to  John  Nedham,  son  of  the 
said  Eliaabeth  Nedham,  if  it  should,  at  any 
time  thereafter,  appear  to  the  said  Eliza- 
beth Nedham  and  Riehard  Oakeley,  or  the 
yunrivor  of  them,  or  the  executors  or  admi* 
nistratofs  of  such  surfiror,  that  no  compe« 
tent  benefit  could  be  made  thereby,  either 
by  reason  of  the  continuance  of  taxes,  or 
the  badness  of  the  times,  then  and  in  such 
case,  it  should  and  might  be  lawful  to 
and  for  the  said  Elizabeth  Nedham  and 
Richard  Oakdey,  or  the  survivor  of  them, 
(Mr  the  executors  or  administrators  of  such 
survivor,  at  any  time  or  times  during  the 
oontinuaneB  of  the  said  lepse,  at  his  or  their 
wills  or  pieasures,  to  depart  with,  surrender! 
fmd  deliver  up  all  and  singular  the  said  de- 
mised premises,  and  estate  and  lease  thereby 
granted  unto  the  said  Thomas  Triplett,  his 
heira  and  assigns,  in  manner  therein  men- 
tieoed,  or  to  that  effect. 

ShoMly  mfterwards,  by  indenture,  bearr 
ing  date  the  Slst  of  December  1668, 
Thttom  Tfiplett  conveyed  the  eaid  pro* 


mises  to  John  Nedhum,  and  seven  other 
persons  therein  named,  their  heirs  and  as- 
signs, by  the  description  of  the  rectory 
and  church  of  Haughley,  alias  Halley, 
in  the  county  of  Suffolk*  and  the  advowsoa, 
donation,  free  disposition,  and  right  of  pa- 
tronage, of  the  vicarage  of  the  said  church, 
and  all  tlie  manor,  grange,  or  rectory,  called 
Fishpond,  with  their  appurtenances,  in  the 
county  of  Suffolk,  which  had  belonged  to 
the  dissolved  monastery  of  Heyles,  in  thu 
county  of  Gloucester,  together  with  all  titbeo^ 
and  other  hereditaments  thereto  belonging| 
situate,  arising,  and  increasing  in  Haughley,^ 
Harleston,  Wetlierden,  and  Stow  Market, 
or  elsewhere,  in  the  said  county  of  Suffolk; 
and  also,  a  messuage  or  tenement,  called 
Do  wis,  and  ten  acres  of  land,  meadow  or  pas* 
ture,in  Haughley,  next  or  near  the  ground 
belonging  to  Fishpond  aforesaid,  and  thq 
reversion  and  remainders  of  all  and  singular 
the  premises,  and  of  every  part  thereof,  and 
all  rent  or  rents  reserved  or  payable  upon 
any  lease  or  leases  of  the  premises,  or  any 
part  thereof, — to  hold  the  same  to  them^ 
their  heirs  and  assigns,  upon  trust,  and  to 
the  intent  and  purpose,  that  they,  the  said 
trustees,  their  heirs,  &c.  should,  from  time 
to  time,  and  at  all  times  thereafter,  during 
the  natural  life  of  Katherine  Warne,  sister 
of  him,  the  said  Thomas  Triplett,  pay 
unto  her,  out  of  the  rents  and  profits  of  the 
said  rectory  and  premises,  the  full  yearly 
sum  of  &0L  per  annum:  and,  after  th^ 
death  of  the  said  Katherine  Warne,  that 
they,  the  said  trustees,  &o.  should  pay  the 
yearly  sum  of  ^0^,  so  limited  to  the  said 
Katherine  for  her  life  as  aforesaid,  unto 
such  child  or  children  of  the  said  Katherine 
Warne  as  should  be  living  at  the  time  of  the 
decease  of  the  said  Katherine  Warne,  or  hiS| 
her,  or  their  assigns,  by  equal  portions,  at 
the  respective  days  of  payment  before  ment 
tu>ned :  and,  from  and  after  the  death  of 
such  child  or  children  of  the  said  Katherine 
Warne,  and  the  survivor  of  them,  that  theyi 
the  said  trustees,  and  the  survivors  of  themi 
and  the  heirs  and  assigns  of  such  survivors, 
should  pay,  or  cause  to  be  paid,  unto  the 
then  dean  and  suh-dean  of  the  collegiate 
church  of  St.  Peter  at  Westminster,  and  the 
two  senior  prebends  of  the  said  church,  and 
their  successors  for  ever,  the  said  yearly 
sum  of  20L  per  annum^  to  the  use,  for,  anqi 
in  trust  fori  four  of  the  most  worthy  scho* 
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lars  of  the  free-school  at  Westminster,  that 
want  means  to  subsist  at  the  University ; 
and,  upon  this  further  trust,  and  to  this 
further  intent  and  purpose,  that  they,  the 
said  trustees,  and  the  survivor  of  them, 
should,  out  of  the  residue  of  the  rents  and 
profits  of  the  premises,  over  and  above  the 
said  yearly  sum  of  20/.,  pay  or  cause  to  be 
paid  unto  such  poor  children,  both  male 
and  female,  born  or  to  be  born,  for  ever,  in 
the  parish  of  Hayes,  in  the  county  of 
Middlesex,  as  they,  the  said  trustees,  by 
the  advice  and  assistance  of  the  churchwar- 
dens and  overseers  of  the  poor  of  the  said 
parish  for  the  time  being,  should  think  fit, 
and  by  such  proportions  as  they  should  also 
think  fit,  the  yearly  sum  of  15/.  per  annum 
for  ever,  at  the  respective  days  of  pay- 
ment therein  mentioned :  and  also  upon 
this  further  trust,  and  to  this  further  in- 
tent and  purpose,  that  they,  the  said  trusr 
tees,  and  the  survivors  of  them,  &c.  should, 
out  of  the  residue  of  the  rents  and  profits 
of  the  said  premises,  over  and  above  the 
said  yearly. sum  of  ftOl,  per  annum,  and  15L 
per  annum,  pay  or  cause  to  be  paid  unto 
such  poor  children,  both  male  and  female, 
bom  or  to  be  born,  for  ever,  in  the  parishes 
of  Petersham  and  Richmond,  in  the  county 
of  Surrey,  as  they,  the  said  trustees,  and  the 
survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  by  the  advice  and  assist- 
ance of  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parishes  of  Petersham 
and  Richmond  for  the  time  being  should 
think  fit,  and  by  such  proportions  as  they 
should  also  think  fit,  the  yearly  sum  of  5L 
per  annum  for  ever,  at  the  respective  days 
of  payment  therein  mentioned. 

The  deed  contained  also  a  power  of  ap- 
pointing new  trustees. 

Katherine  Warne  and  her  children  had 
been  long  dead. 

An  information  was  filed  by  the  Attorney 
General,  upon  the  certificate  of  the  com- 
missioners for  inquiring  into  charities,  which, 
after  setting  forth  the  indenture  of  1668, 
stated,  that,  in  1696,  John  Nedham  was  the 
only  surviving  trustee  under  that  inden- 
ture ; — that,  by  indenture,  bearing  date  the 
20th  of  November  1696,  he  demised  to 
Charles  Knipe,  his  executors,  administra- 
tors, and  assigns,  the  premises  aforesaid,  to 
bold  the  same  from  the  expiration  of  die 
term  of  99  years,  for  the  term  of  BOO  years. 


at  the  old  rent  of  40/.  per  annum ; — that  tliat 
rent  was  greatly  below  the  value  of  the  said 
premises; — that  Charles  Knipe  was  the  son- 
in-law  of  the  said  John  Nedham ; — that  the 
said  lease  was  granted  by  John  Nedham,  in 
order  to  benefit  his  own  family  at  the  ex- 
pense of  the  charity ; — and  that,  the  term  of 
99  years  having  expired,  tlie  reversionary 
term  of  500  years  had  fallen  into  possession, 
and  had  become  vested  in  the  defendants, 
the  Wards,  who  had  paid  unto  die  trustees 
of  the  charity  for  the  time  being  the  annual 
rent  of  40/. 

The  information  charged,  that  the  rever« 
sionary  lease  for  500  years  was  an  impro- 
per and  improvident  lease,  granted  at  a  very 
inadequate  rent,  and  without  any  conside- 
ration being  paid  for  the  same ;  that  the 
grant  of  such  lease  was  a  breach  of  trust ; 
and  that  the  income  arising  from  the  rec« 
tory  alone  exceeded  400/.  a  year. 

The  prayer  was,  that  the  demise  for  the 
term  of  500  years  might  be  declared  void, 
and  that  the  whole  of  the  rents  might  be 
paid  over  to  the  trustees  of  the  charities, 
to  be  applied  according  to  the  trusts  of  the 
indenture  of  the  21st  of  December  1668. 

The  defendants,  the  Wards,  in  their 
answer,  set  forth  the  lease  of  the  20th  of 
November  1696.  It  recited,  among  other 
things,  that  Elizabeth  Nedham,  in  her  life- 
time, laid  out  and  bestowed,  in  repairing 
of  the  messuages  and  houses  then  stand- 
ing in  and  upon  the  said  rectory  and  pre- 
mises, at  least  the  sum  of  60/.,  which  mes- 
suages and  houses  had  sinee,  by  casualty, 
been  totally  burned  down  and  demolished ; 
and  that  Charles  Knipe  had  since  laid  out  and 
expended  in  the  repairs  of  the  chancel  belong- 
ing to  the  parish  church  of  Haughley  therein 
mentioned,  the  further  sum  of  20/. :  so  that 
the  said  Elizabeth  Nedham  and  Charles 
Knipe  had,  in  truth,  thitherto  been  consi- 
derable losers  by  the  lease  so  made  to  them, 
contrary  to  the  intendment  of  the  said  Dr» 
Thomas  Triplett ;  the  whole  estate  having 
never  been  let  by  them,  when  the  houses 
were  standing,  at  more  than  50/.  a  year, 
and  many  years  at  the  rate  of  45/.  The 
defendants  further  stated,  that  the  property 
had  been  purchased  for  valuable  conaide- 
ration  by  tlieir  father  and  grandfather,  and 
who  had  respectively  charged  it  with  lega- 
cies and  annuities ;  that  they  had  paid  those 
legacies  and  annuities ;  and  that  they  them- 
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aelves  were  thereby  parcbasers  for  valuable 
consideration.  They  also  submitted,  that, 
in  case  the  lease  was  not  binding  against 
the  charity  as  to  the  lands,  yet,  at  least,  it 
was  good  as  to  the  advowson  of  the  vicarage, 
which  cannot  be  applied  to  charitable  pur- 
poses ;  and  that  the  gift  to  charities  was 
only  a  gift  of  certain  sums  to  the  amount 
of  40/.  ^  anmum. 

The  Attorney  General  and  Mr.  Pember' 
ton  appeared  in  support  of  the  informa- 
tion. 

The  doctrine  of  the  Court  is,  that,  if  the 
whole  profits  of  the  land,  at  the  time  of  the 
charitable  gift,  are  devoted  to  charity,  the 
whole  increased  profits,  at  any  subsequent 
time,  must  go  to  charity  also.  Here  the 
whole  profits  of  the  premises  comprised  in 
the  deed  of  1668,  were  at  that  time  40/.  a 
year,  and  the  whole  of  that  40/.  was  ap- 
portioned among  the  charities.  The  whole 
rents  of  the  lands,  therefore,  are  now  ap- 
plicable to  those  charitable  purposes. 

Then  the  only  question  is,  whether  a 
lease  of  a  charity  estate  for  five  hundred 
years,  granted  by  trustees  half  a  century 
before  the  expiration  of  a  subsisting  lease, 
can  be  sustained.  All  the  authorities  shew 
that  the  granting  of  such  a  lease  is  a  gross 
breach  of  trust,  and  a  most  improvident 
administration  of  the  charity  property. 

Mr,  Sugden,  Mr.  Smpkinsont  and  Mr. 
Rolfet  appeared  for  the  defendants,  the 
Waida. 

The  40/.  a  year  has  been  regularly  paid 
to  the  charities ;  and  if  that  is  the  whole 
which  the  charities  are  entitled  to  claim,  the 
Attorney  General  can  have  no  right  to 
question  the  validity  of  this  lease.  Now, 
unless  the  land  itself  is  given  to  charity,  or 
all  the  profits  are  so  given,  the  Court  will 
not  intend  that  the  donor  meant  to  give 
more  than  the  specific  sums  mentioned  by 
him.  Here  there  is  no  pretence  for  say- 
ing that  the  property  itself  is  given  ex- 
pressly to  charity ;  and  unquestionably  the 
whole  profits  are  not  so  given  in  express 
words.  It  is  true  that  the  rent  reserved  on 
the  ninety-nine  years  lease,  was  only  40/., 
and  that  that  sum  is  apportioned  among  the 
three  charities  ;  but  the  circumstances  af- 
ford the  atrongest  reason  for  believing,  that, 
even  in  1668,  the  property  waa  worth  more 


than  40/.  a  year,  and  that  the  excess  be- 
yond the  40/.  was  never  intended  for  cha- 
ritable purposes.  The  lease  of  ninety-nine 
years  was  granted  in  favour  and  kindness  to 
John  Nedham,  the  son  of  Elizabeth  Ned- 
ham,  one  of  the  lessees  ;  so  that  the  lessor 
must  have  thought  that  the  lease  was  a 
beneficial  one,  and  that  the  property  had 
some  surplus  value  beyond  the  40/.  a  year. 
Each  of  the  charges  of  20/.,  15/.  and  5/., 
is  expressly  said  to  be  for  ever ;  and  the 
donor  expressly  confines  the  trust  to  no 
other  use,  intent  or  purpose.  The  first 
charge  of  20/.  is  directed  to  be  paid  out  of 
the  rents,  and  each  of  the  other  sums  of 
15/.  and  5/.  are  directed  to  be  paid  ''  out  of 
the  residue  of  the  rents,"  contemplating  a 
residue  after  payment  of  the  last  sum  of 
5/.,  as  well  as  after  payment  of  the  foregoing 
sum  of  15/.  The  founder  of  the  charity 
must  have  been  aware  that  there  would  be 
charges  attending  the  execution  of  the  trust. 
Whence  were  those  charges  to  be  defrayed, 
if  40/.  a  year  was  considered  to  absorb  the 
whole  profits  of  the  lands  ? 

Besides,  an  advowson  yields  no  profit, 
and  is  therefore  not  the  subject  of  a  gift  to 
charity,  '*  An  advowson  in  gross,"  says 
Duke{\\  "  a  way  or  passage,  &c.  cannot  be 
granted  to  a  charitable  use."  The  informa- 
tion, therefore,  must  fail,  as  to  the  advowson, 
at  least ;  and  failing  as  to  it,  the  consequence 
is,  that  the  whole  of  the  property  is  not  de- 
voted to  charity ;  and  the  charities,  therefore, 
canngt  claim  more  than  the  specific  sums 
bequeathed  to  them  ;  for  the  right  of  the 
charities  must  either  be  limited  to  the  40/. 
specifically  charged,  or  must  extend  to  the 
whole  property  upon  which  that  40/.  was 
declared  to  be  charged.  Now,  suppose  the 
lease  of  99  years  years  had  expired  in  the 
lifetime  of  a  child  of  Dr.  Triplett's  sister, 
Katharine  Wame ;  and  that,  after  the  ex- 
piration of  the  lease,  and  during  the  life  of 
such  child,  the  advowson  of  the  vicarage 
had  become  vacant,  and  the  houses,  lands, 
and  rectorial  tithes  had  been  let  for  a  much 
higher  rent  than  40/.  a  year, — could  it  have 
been  contended,  that  such  child's  limited  an- 
nuity of  20/.  was  to  be  increased  according 
to  the  increased  value  of  the  property  u[  ^n 
which  it  was  charged  ? — or  would  not  both 
the  increased  surplus  income,  and  the  bene- 

(1)  Dnke's  Chftiitobla  Ufe»— Bridgnum's     iU 
p.  158. 
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ficial  interest  of  nominating  to  the  vacant 
vioaraget  have  been  deemed  resulting  trusts, 
for  the  benefit  of  Dr.  Triplett's  heir  ?  And 
if  such  would  have  been  the  operation  during 
the  life  of  a  child  of  Katherine  Warne, 
what  should  make  the  difference  after  the 
death  of  such  childi  since  it  is  the  said  sum 
of  20L  which  is  given  to  the  dean  and  sub- 
dean  of  Westminster  ?  The  dean  and  sub- 
dean  of  Westminster  can  claim  nothing 
which  Katherine  Wame  could  not  have 
claimed. 

The  following  authorities  were  cited : — 
.    Attorney  General  v.  Tanner^  2  Vea*  jun.  1 ; 

and  4  Bro.  Ch.  Ca.  lOd. 
Attorney  General  v.  the  Mayor  of  Bris^olp 

2  Jac.  &  Walk,  294. 
Attorney  General  v.  tlte  Mayor  of  Exeter^ 

Jac.  448. 
Attorney  General  v.  Skmnera^  Cowvpany^ 

5  Mad.  174. 

The  Master  of  the  Rolls* — The  last  case, 
in  which  the  authorities  applicable  to  this 
subject  were  critically  examined,  was  on  an 
appeal  from  my  decision  in  The  Attorney 
General  v.  the  Mayor  and  Corporation  ^ 
pristoL  Lord  Eldon  there  went  through 
the  cases  with  great  care ;  and  pronounced 
what  he  considered  to  be  the  rule  of  a  court 
of  equity  on  subjects  of  this  nature  :  and 
I  cannot  better  express  his  opinion  on  these 
matters  than  by  reading  the  words  be  has 
used:— 

"As  far  as  I  have  read  these  ancient 
caaes»  they  state  it  to  depend  upon  the  in^ 
tention  of  the  donor ;  and  that  one  way  of 
finding  out  that  intention  is,  to  inquire  whe** 
ther  uie  whole  of  the  annual  value  of  the 
property  was,  at  the  time  of  the  foandatioB 
of  the  qh»rity>  distributed  amongst  the  ob- 
jects of  the  charity.  If  it  was»  they  say,  that 
that  circumstanee  ia  evidence  of  the  donor's 
intention  to  give  the  whole  of  the  increased 
value  to  tlie  same  objects*  Whether  that 
be  a  rule  of  evidence,  which  good  and  sOund 
reasoning  would  have  led  one  to  adopt  ori- 
ginally, I  do  not  trouble  myself  with  in- 
quiring ;  but  I  cannot  help  feeling  the  force 
joi  what  Lord  Hardwicke  says,  in  The  At^ 
iomey  General  v.  Johnson  (2),  thi^ti  when 
the  fhetfwd  case  was  decidedi  the  doctrine 

(S)  Ambler,  180. 


of  resulting  trusts  was  but  little  understood  { 
and,  if  the  object  of  the  gift  had  not  been 
charity,  I  feel  coosiderjable  difficulty  in  be- 
lieving, that  this  doctrine  of  the  Court  wouU 
have  prevailed*  Settled  rules  of  oonstruco 
tion,  however,  must  not  be  disturbed ;  and 
this  principle  ia  of  so  much  importance  in 
administering  the  justice  of  the  country, 
that,  according  to  my  notion,  if  there  has 
been,  not  merely  a  variety  of  cases,  but  even 
only  one  ancient  case,  and  there  has  been 
practice  and  experience  in  favonr  of  it,  it 
ought  to  be  adhered  to.  Another  rule  to 
be  found  in  these  ancient  «ases  is,  tbali  as 
the  charity  would  lose,  if  the  fund  decreased 
in  value,  it  ought  to  gain,  in  casoit  increased. 
I  should  have  doubted,  whether  that  was  « 
sound  rule  of  coo.struction  ;  but  I  take  it 
to  be  one  as  settled  as  the  otlier ;  and  thati 
therefore,  it  would  not  be  right  to  disturb  it." 

The  principles  here  stated  by  Lord  Eldon 
must  be  considered  as  the  settled  rule  of 
the  court :  because  no  Judge,  after  this 
elaborate  judgment  of  Lord  Eldon,  will 
ever  venture  to  apply  a  rule  different  firom 
that  which  he  has  so  laid  down.  Let  us 
apply  these  principles  to  the  present  case* 
Doctor  Triplett  was  seised  of  property, 
which  he  had  demised  for  a  term  of  99 
years,  at  the  clear  annual  rent  of  401.  a 
year ;  and  he  disposes  of  the  whole  of  this 
40/,  a  year  to  objects  of  charity,  in  certain 
proportions.  By  the  deed  of  foundation, 
he  gives  20i.  to  bis  sister  and  her  children ; 
and,  after  their  decease,  to  the  dean  and 
chapter  of  Westminster,  for  certain  oharh- 
able  pnrposes ;  15/.  to  a  second  chiMrity ;  and 
61.  to  a  third  qliarity.  H^e,  therefore,  to 
use  Lord  Eldon's  words,  at  the  time  of  the 
^undation  of  the  charity,  tlie  then  present 
actual  amount  of  the  property  was  entirely 
^levoted  to  charity,  after  the  death  of  the 
sister  and  her  children ;  am)  the  intervening 
life-interest  in  the  20/.  a  year,  can  make  no 
difference  in  the  application  of  t)ie  principle. 

It  is  said,  there  are  special  circumstanpen 
here,  whic^i  take  the  case  out  of  the  general 
rule.  The  age  of  the  sister,  it  is  said,  is  not 
known ;  she  might  have  been  a  very  young 
woman ;  her  surviving  child  might  outlive  the 
term  of  99  years ;  in  tbateven^t  t)ie  annufil 
sum  of  20/.,  payable  to  thi|t  child,  could  n^t 
have  been  increased ;  and,  therefore,  it  is 
inferred,  that  the  other  annual  aunui  of  lA/« 
and  £/•  caal4  Po%  havf  b^n  incifip^d* 
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Now,  in  the  first  place,  if  I  were  to  admit 
that  Dr.  Triplett  had  in  hia  contemplation 
the  notion,  that  a  child  of  his  sister  might 
OBtlive  the  term  at  99  years,  it  would  not 
be  a  necessary  conclusion,  that,  because  the 
fM»  payable  to  the  sister  and  her  children 
would  not  be  increased,  however  the  income 
of  the  property  might  be  augmented,  there« 
lore  the  two  sums  of  15L  and  BL  would 
not  be  increased*  My  opinion  is  otherwise; 
In  such  a  case,  these  two  annual  sums  would 
be  increased,  so  as  to  exhaust  the  whole  of 
the  rents  and  profits*  But  I  do  not  admit, 
that  Dr.  Triplett  had  any  such  event  in  his 
eontemplation ;  so  that  die  possible  circum* 
stance,  wbioh  has  been  relied  on,  is  no 
ground  for  inferring  any  intention  cm  his 
part*  Dr.  Triplett  appears  to  have  had 
ooBsiderable  church  preferment;  and  the 
foundation  of  a  charity  is  not  tlie  act  of  a 
man  in  early  life :  the  probability,  therefore, 
is,  thai  he  was  a  man  considerably  advanced 
in  years ;  and  the  sister,  in  all  IHcelihood, 
was  not  very  young.  Upon  reading  the 
deed,  it  appears  to  me  that  Dr.  Triplett 
never  contemplated  the  possibility,  that  the 
myment  of  the  ftOL  a  year  to  his  nster  and 
ber  children  would  endure  beyond  the  term 
of  99  years. 

Another  circumstance  relied  on  is,  that 
the  language  of  the  deed  is,  that  the  trustees 
ahall,  ^otUqf  ihg  reMidue"  of  the  renu  and 
profits,  pay  the  15L  a  year  ;  and  then,  that 
**  out  of  the  residue  of  the  rents  and  profits" 
they  shall  pay  the  5L  a  year.  This  phrase- 
ology, it-is  said,  shews  that  there  was  an  in^ 
tentioo,  that  there  should  be  a  residue  af\er 
the  annual  paynlents  of  20/.,  15^.,  and  5/., 
and  that  the  founder  did  not  consider  that  he 
had  exhausted  the  whole  of  the  property  by 
these  three  payments ;  and,  therefore,  that 
the  ease  is  taken  out  of  the  general  rule. 
Now,  it  is  pbin,  that  the  wordi  thus  relied 
on  are  merely  an  inaccuracy  of  expressiod. 
Dr*  Triplett  is  here  disposing  of  a  rent, 
which,  during  99  years,  could  not  be  in- 
creased beyond  402.  a  year.  After  the  fiOi. 
and  the  15/.  were  paid,  the  51.  would  e»- 
haost  the  whole ;  there  would  be  no  residue 
oat  of  which  it  could  be  taken.  His  men* 
tion  of  the  residue  is  merely  an  inaccuracy 
of  language  introduced  by  the  framer  of  the 
deed,  who  uses,  currenie  oalamOf  the  same 
ci(pieasion«  with  respect  to  the  5&,  as  lie 
had  used  with  respect  to  the  ISk 


it  is  next  said,  that  a  part  of  the  property 
devoted  to  charity  consists  of  the  advowson 
to  a  vicarage ;  that  the  presentation  to  a 
vicarage  could  not  be  sold  by  the  trustees,' 
nor  in  any  manner  turned  to  profit ;  and, 
consequently,  that  Dr.  Triplett  has  not  ap- 
plied the  whole  profits  of  these  premises  to 
charitable  uses.  It  is  not  necessary  for  me 
to  say,  whether  the  next  presentation  to  a 
vicarage  can  or  cannot  be  sold  by  the  trus« 
tees  of  a  charity ;  but  1  am  very  far  firom 
taking  it  to  be  clear,  that  the  trustees  of 
a  charity  would  be  permitted  to  present  to 
a  benefice,  without  converting  to  Uie  benefit 
of  the  charity,  tliat  which  might  be  law- 
fully sold.  Here,  however,  the  advowson 
was  compreheYided  in  the  lease  for  ninety- 
nine  years.  Dr.  Triplett,  therefbre,  ex- 
hausted the  whole  profit  of  the  property^ 
including  the  profits  of  the.  advowson,  such 
as  it  existed  at  the  time  of  the  foundation. 

It  was  further  argued  that,  because  the 
advowson  could  not  be  turned  to  profit,  it 
could  not  be  made  the  subject  of  a  chari- 
table gift ;  and  a  passage  to  that  efifect  was 
cited  from  Duke.  It  happens,  that,  in  a 
late  case  of  Bennett  v.  Bennett  in  the  House 
of  Lords,  the  subject  of  the  charity  was  in 
part  an  advowsoui  and  it  did  not  occur  to 
any  person  that  such  an  objection  oonld  be 
maintained.  That  amounts  to  a  declaration 
of  the  law,  that  an  advowson  may  be  the 
subject  of  a  charitable  gift ;  and  the  inclt« 
nation  of  my  opinion  is,  that,  an  advowson 
being  the  subject  of  a  charitable  gift,  this 
Court  would  hesitate  long,  before  it  per* 
mitted  trustees  to  present,  without  mak* 
ing  that  profit,  out  of  the  presentation,  which 
the  law  permits  to  be  made* 

My  opinion  therefore  is,  that  this  is  a 
case  within  the  rule,  and  that  the  charities 
are  entitled  to  the  increased  rents* 

As  to  the  lease  fbr  five  hundred  years, 
the  case  stands  thus : — The  original  lease, 
granted  in  1668,  would  expire  in  1767; 
and  in  1696,  John  Nedham,  the  surviving 
trustee,  executed  the  reversionary  lease  for 
a  term  of  five  hundred  years.  Now,  widi- 
out  entering  into  the  corrupt  motive  which 
must  have  affected  the  mind  of  Nedham, 
when  he  executed  this  lease,  the  authoritieB 
are  clear,  that  a  lease  for  five  hundred  years, 
being  in  effect  an  alienation  of  the  trust- 
property,  could  not  be  granted  in  the  pro- 
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Tident  management  of  the  charity  estate. 
On  that  ground  alone,  the  lease  must  be 
avoided. 


The  costs  of  the  Attorney  General,  as 
between  party  and  party,  were  ordered,  to 
paid  by  the  defendants,  the  Wards.  The 
extra  costs  of  the  Attorney  General,  and 
the  costs  of  the  trustees  of  the  charity, 
(who  were  also  defendants)  were  to  be 
borne  by  the  estate. 


1829.      ) 
February.  }  ^mock  f^.  ashton. 

The  examination  of  a  party  may  he  read 

on  further  direclions,for  the  purpose  oflutV" 

ing  inquiries  directed^  though  no  foundation 

for  those  inquiries  appears  on    the   report 

itself 

The  accounts  had  been  taken  against  an 
executor  in  the  Master's  office,  and  the  re- 
sult was,  that  a  balance  was  found  due  to 
him. 

On  die  part  of  the  plaintiffs,  it  was  stated, 
that  it  appeared  from  the  examination  of  the 
defendant,  that  he  had  frequently  retained 
considerable  balances  in  his  hands,  and  they 
prayed  inquiry  with  respect  to  those  ba- 
lances. 

Mr,  Bickerstetht  for  the  defendant,  ob* 
jected,  that  it  did  not  appear  from  the 
report,  that  the  executor  had  had  balances 
in  his  hands ;  and  the  plaintiflfs  could  not  go 
out  of  the  report.  They  had  not  given 
notice  of  any  intention  to  read  the  exami- 
nation. 

The  Master  of  the  Rolls ^The  plaintiffs 

have  a  right  to  refer  to  the  regular  pro- 
ceedings in  the  Master's  office,  to  shew  that 
the  executor  has  had  balances  in  his  hands; 
and  what  appears  on  this  examination  is  a 
sufficient  foundation  for  the  inquiry  which 
is  asked.  I  shall,  therefore,  refer  it  to  the 
Master  to  inquire,  what  annual  balances  the 
.executor  has  had  in  his  hands,  and  whether 
the  same  were  properly  retained  in  the 
due  execution  of  his  trust. 


18 
March 


29.     *) 
h  23.  5 


LIVESET  V.  LIVESXT. 


A  testator  devises  and  bequeaths  his  pro* 
perty  after  his  wife's  death,  to  trustees^  who  are 
to  invest  it  in  securities,  and  to  pay  the  interest 
to  Jus  daughters^  Jane  and  Eliza,  tn  equal 
sliares,  and  also  to  pay  to,  or  apply  for  the  he* 
neft  of,  his  grandson  Ednnundl  Eliza's  eldest 
son),  200/.  annually,  when  he  attains  twenty^ 
one ;  and  before  that  period,  such  part  of  the 
200/.  bequeathed  to  hhn,  as  they  may  judge 
proper :  in  a  subsequent  part  of  his  will  he 
gives  his  daughter  spower  to  dispose  of  the 
moieties  of  his  property,  of  which  they  re* 
spectively  took  the  interest,  in  favour  of  their 
respective  children  or  grandchildren,  except 
that  4000/.,  part  of  Eliza's  share,  out  of 
which  tlie  interest  to  the  grandson  is  to  arisCf 
and  which  is  to  be  that  grandson's  property  ; 
andhe  directs  that,  in  case  eitherofhis  daugh* 
ters  shall  die  without  leaving  issue,  the  for* 
tune  of  the  one  so  dying  shall  go  over  for  the 
benefit  of  the  other  and  her  children,  and  she 
shall  have  the  power  of  limiting  an  annuity 
of  100/.  per  annum  out  of  her  moiety  to  a 
surviving  Itusband:  the  grandson  Edmund  at* 
tained  twenty-one,  and  died  m  the  Ufethne  of 
his  mother  : — Held, 

That  the  annuity  of  200/.  a  year  ceased 
upon  his  death ; 

That  the  4000/.  did  not  become  a  vested 
interest  in  him* 

The  testator,  James  Worthington,  de- 
vised his  property  (1 ),  after  the  death  of  hia 
wife,  to  trustees,  upon  trust  to  pay  the  an- 
nual interest  or  profits  to  his  two  daughters, 
Jane  and  Eliza,  to  their  separate  use,  in 
equal  shares. 

"  And  my  will  and  mind  (continued  the 
testator,)  is,  that  my  trustees  shall  pay  tOt 
and  apply  for  the  benefit  of,  my  grandaont 
Edmund  Worthington  Livesey,  the  sum  of 
200/.  annually,  when  he  attains  the  age  of 
twenty-one  years ;  and  before  that  period, 
such  part  as  may  be  judged  proper  out  of 
the  200/.  bequeathed  to  him,  so  as  to  give 
him  a  good  education, — being  desirous  that 
he  may  be  brought  up  in  a  judicious  man- 
ner, to  give  him  a  degree  of  respectability 
in  society  equal  to  his  family  and  fortune, 
which  have  always  supported  honourable 

(1)  The  will  is  aet  fortb  mora  at  length  in  the 
Lsw  Jooraali  vol.  6,  p.  IS,  14* 
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and  useful  characters  in  life.  As  to  the  prin- 
cipal, my  mind  is,  that  my  said  daughters, 
Jane  and  Eliza,  shall  have  full  power  to 
dispose  of  it,  in  such  proportions  as  they 
by  will  shall  direct,  to  their  children  or 
grandchildren  respectively, — (except   that 
proportion  of  principal  given  to  Eliza,  and 
from  which  the  interest  is  to  arise  to  my 
grandson,  viz.  4000/.,  which  sum  shall  be 
my  grandson's  property);  but  in  case  either 
of  them  shall  die  without   leaving  lawful 
issue,  then  my  will  is,  that  the  fortune  of 
her  so  dying  shall  revert  to  and  become  the 
property  of  the  surviving  one,  her  children 
or  grandchildren,  to  be  disposed  of  to  them 
in  such  proportions  as  the  one  departing 
this  life  shall  will  and  direct :  and  she  shall 
also  have  the  power  of  bequeathing  unto 
her  husband,  provided  she  leaves  one,  100/. 
per  annum,  as  an  annuity,  to  be  issuing 
from  and  out  of  the  moiety  so  disposed  o^ 
which  moiety  is  to  be  subject  to  the  restric- 
tion, limitation,  and  distribution  aforesaid. 

The  grandson,  Edmund,  (he  was  the 
eldest  son  of  Eliza,)  attained  twenty-one  in 
1817 ;  and  it  was  decided  by  the  Lord 
Chancellor  (2),  affirming  the  decision  of  Sir 
Thomas  Plumer,  that  he  was  not  entitled  to 
the  200/.  a  year  till  he  attained  twenty- one. 

Edmund  Worthington  Livesey,  by  his 
will,  dated  the  15th  of  May  1827,  bequeath- 
ed all  his  personal  estate  and  property  to 
his  sister,  Mary  Carter  Livesey,  and  ap- 
pointed her  his  executrix.  He  died  on  the 
21st  of  the  same  month. 

Mary  Carter  Livesey  now  presented  her 
petition,  praying  that  Martin  Livesey,  and 
Jane  his  wife  (who  was  the  surviving  exe- 
cutrix of  the  original  testator),  might  be  or- 
dered to  pay  to  her  the  arrears  of  the 
annuity  of  200/.  and  also  the  growing 
payments  of  the  same,  until  the  sum  of 
4000/.  should  become  due  and  payable; 
and  that  in  the  meantime,  the  said  sum  of 
4000/.  might  be  duly  secured  under  the  di- 
rection of  the  Court. 

There  was  no  dispute  that  the  petitioner 
was  entitled  to  the  arrears  of  the  annuity 
which  had  accrued  in  the  lifetime  of  Ed- 
mund :  but  two  questions  were  raised : — 

First,  whether  the  annuity  of  200/.  until 

(f )  6  Law  Journ,  Cbaac.  16. 
Vol.  VII.  Chanc. 


the  4000/.  became  payable,  vested  absolutely 
in  Edmund,  or  was  given  for  his  personal 
benefit  and  ended  with  his.life. 

Secondly,  whether  Edmund  took  a  vested 
interest  in  the  4000/. 

Mr,  Agar^  Mr^  Preston^  and  Mr.  Duck^ 
worth  appeared  to  support  the  claims  of  the 
petitioner. 

The  will  contains  no  limitation  of  the 
time,  during  which  the  annuity  is  to  be 
paid:  but  that  annuity  is  referred  to  as 
being  the  interest  of  a  sum  of  4000/. ; 
and  it  must  continue  till  that  sum  becomes 
payable,  namely,  at  the  death  of  Eliza  Li- 
vesey. 

The  4000/.  was  a  vested  interest  in  Ed- 
mund. The  will  speaks  of  it  as  his  pro- 
perty ;  and  the  interest  of  it,  in  the  form 
of  an  annuity,  was  in  the  meantime  given 
to  him  for  maintenance.  Besides,  the  de- 
cree on  further  directions  expressly  de- 
clares, that  it  is  to  be  payable  on  the  de- 
cease of  Eliza  Livesey. 

Mr.  Pepyst  Mr.  Wood^  Mr.  Treslove,  and 
Mr.  Rtusellf  contra. 

The  devise  declares  only  that  the  4000/. 
would  be  payable  on  the  death  of  Eliza, 
on  the  terms  of  the  will ;  that  is  to  say — if 
the  person,  in  whom  it  was  then  for  the 
first  time  to  vest,  should  be  then  alive. 
The  decree  has  ascertained,  that  the  4000/* 
did  not  vest  in  Edmund  before  he  attained 
twenty-one ;  where,  then,   are  there    any 
words  in  the  will  to  make  it  vest  before  the 
time  of  payment  ?     The  testator  has  given 
each  of  his  daughters  a  power  of  appoint- 
ment among   their    children   and   grand- 
children, over  their  respective  moieties  of 
his  property:   but  he  provides  that   Ed- 
mund shall  not  be  left  in  the  power  of  his 
mother,  like  the  other  children ;  he  fixes 
his  share  at  4000/.,  and  in  the  meantime     ^ 
he  gives  him  an  annual  income.  Primdfacie^ 
when  a  testator  gives  an  annuity  to  A.  B., 
he  means  an  annuity  only  during  the  life  of 
A.  B. ;  and  in  the  present  case,  the  words 
shew  that  the  testator  had  in  view  only  the 
personal  advantage  of  Edmund.     Besides, 
it  is  clear  from  the  ultimate  gid  over,  that, 
if  Eliza  were  to  die,  not  leaving  any  issue, 
the  whole  of  her   moiety    (including  the 
4000/.)  would  go  over  to  her  sister  or  her 
sister's  children.  / 
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The  Master  of  tike  Rolls. — Tliis  is  certainly 
a  very  embarrassing  case ;  but,  looking  at 
the  decree,  and  at  the  language  of  the  will,  I 
am  of  opinion,  that  the  testator  intended 
only  a  personal  benefit  to  this  gentleman, 
Mr.  Edmund  Worthington  Livesey.  The 
words  are  particularly  strong :  the  money 
is  to  be  "  paid  to  him  or  applied  for  his 
benefit  ;**  which  are  words  that  would  have 
no  application  whatever,  if  the  testator  had 
intended  that  he  should  have  an  absolute 
interest  during  the  life  of  his  mother  in  the 
interest  of  the  4000/.  When  he  comes  to  ex- 
cept this  4000/.  from  the  power  of  appoint- 
ment, what  he  means  is  this  only — Eliza 
shall  have  a  power  of  appointment  over  her 
moiety,  except  that,  if  Edmund  Worthing- 
ton Livesey  should  be  an  object  of  that 
power  of  appointment,  (which  he  might  or 
might  not  be,  because  he  might  not  have 
attained  twenty-one,  and  if  he  had  not  at- 
tained twenty-one,  it  never  could  have  been 
argued  that  he  would  have  taken  this  4000/. 
absolutely,) — if  he  should  live  to  be  an  ob- 
ject of  that  appointment, — he  should  have 
the  4000/.,  and  his  mother  should  have  no 
power  to  diminish  that  sum.  Then  comes 
the  clause  in  the  will,  giving  over  the  whole 
property  ;  he  gives  it  to  his  two  daughters, 
and  if  either  of  them  should  die,  without 
leaving  issue,  her  share  is  to  go  to  the  sur- 
viving daughter.  Unless  the  Court,  on  the 
hearing  of  the  cause,  had  held  this  to  be  the 
construction,  I  think,  it  would  be  extremely 
difficult  to  reconcile  the  judgment  with  the 
language  of  the  will. 


1829. 
Feb.  4. 


} 


KINO  0.  TULLOCK. 


The  order  directed,  that  it  should  be  re- 
ferred to  the  Master  to  take  an  account  of 
the  arrears  of  the  annuity  of  200/.,  which 
became  due  in  the  lifetime  of  Edmund 
Worthington  Livesey,  in  case  the  parties 
differed  about  the  same ;  and  his  Honour 
declared,  that  the  sum  of  4000/.  given  by 
the  will  of  the  testator,  James  Worthington, 
to  answer  the  growing  payments  of  the  said 
annuity,  did  not  vest  in  Edmund  Worthing- 
ton Livesey  (3). 

(3)  Against  the  above  order  an  appeal  to  the 
Lord  Chancellor  is  now  pending. 


The  consent  of  the  creditors  of  a  hank" 
ruptt  or  of  the  commissioners^  to  the  prosecU" 
tion  of  a  suit,  in  which  tfie  bankrupt's  estate 
is  interested,  and  which  was  commenced  by 
the  assignees  without  such  consent^  wiU  not 
enable  the  assignees  to  sustain  the  suit. 

Demurrer  allowed  to  a  supplemental  bill 
by  assignees,  stating  that  the  commissioners ^ 
after  the  institution  of  the  suit,  had  gieen 
their  consent  to  its  prosecution. 

This  purported  to  be  a  supplemental  bill* 
and  was  filed  by  King  and  Harris,  as  the 
assignees  of  the  estate  and  effects  of  a  bank- 
rupt of  the  name  of  Baskett. 

Theif  original  bill,  filed  Trinity  term  1827, 
and  amended  in  June  1828,  after  stating 
the  transactions,  in  respect  of  which  relief 
was  prayed  against  Tullock,  alleged — that 
a  commission  of  bankrupt,  bearing  date 
the  18th  of  October  1826,  was  awarded  and 
issued  against  Baskett,  under  which  he  had 
been  duly  found  and  declared  a  bankrupt ; 
that  the  plaintiffs  had  been  duly  chosen 
assignees  of  his  estate  and  effects  ;  that  the 
usual  assignment  and  bargain  and  sale  had 
been  executed  to  them  of  the  real  and  per- 
sonal estate  of  the  bankrupt ;  and  that  the 
plaintiffs,  as  such  assignees,  had  been  duly 
authorized  by  a  meeting  of  creditors  to  com- 
mence and  prosecute  the  said  suit. 

The  supplemental  bill,  after  reciting  the 
above-mentioned  allegations  of  the  original 
bill,  stated  that  the  defendant  put  in  his 
answer,  whereby  he  said — that  he  believed 
and  contended  that  the  plaintiffs,  as  such 
assignees,  had  not  been  duly  or  legally  au- 
thorized or  empowered  to  commence  or 
prosecute  the.  suit,  and  he,  the  defendant, 
craved  permission  to  prove  the  same ;  that, 
in  consequence  of  the  pretence  so  set  up  by 
the  answer,  and  to  obviate  any  doubt  as  to 
whether  the  authority  given  to  the  plaintiffs 
to  commence  and  prosecute  the  suit  was 
in  all  respects  sufHcient,  according  to  the 
statute,  the  plaintiffs  caused  an  advertise- 
ment to  be  inserted  in  the  London  Gazette 
of  the  29th  of  September  1828,  calling 
a  meeting  of  the  creditors  who  had  proved 
their  debts  under  the  commission,  in  order 
to  assent  to  or  dissent  from  the  assignees 
continuing  and  prosecuting, and  commencing 
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such  supplemental  proceedings  as  might 
be  necessary  or  advisable  for  the  purpose 
of  effectually  proceeding  with,  and  adopt- 
ing, or  for  obtaining  the  relief  sought  by  a 
certain  suit  in  equity,  commenced  in  Trinity 
term  1827,  in  the  names  of  the  assig* 
nees,  against  a  certain  person  to  be  named 
at  the  meeting,  for  the  purpose  of  obtaining 
a  statement  of,  and  investigating  the  ac- 
counts then  or  lately  subsisting  between, 
such  certain  person  and  the  bankrupt ;  that 
one  third  in  value  of  the  creditors  did  not 
attend  at  the  appointed  time  and  place  ; 
whereupon  the  major  part  of  the  commis- 
sioners, at  a  meeting  of  the  commissioners, 
in  due  manner  convened  on  the  27th  of  Oc- 
tober 1828,  upon  being  in  due  manner 
informed  of  the  suit  and  proceedings,  and 
of  the  other  matters  mentioned  in  the  adver- 
tisement, and  having  duly  weighed  and  con- 
sidered the  same,  did,  by  their  consent 
testified  in  writing,  under  their  hands,  upon 
and  dated  on  the  27th  of  October  1828,  after 
reciting  the  advertisement  and  the  non-atten- 
dance of  creditors  in  pursuance  thereof,  signi- 
fied their  consent  to  the  plaintiffs  continuing 
and  prosecuting  the  said  suit  against  James 
Tullock,  and  also  to  the  plaintiffs  com- 
mencing and  prosecuting  such  supplemental 
proceedings  as  might  be  necessary  or  ad- 
visable for  the  purpose  of  effectually  pro- 
ceeding with,  and  adopting,  or  for  obtaining 
the  relief  sought  by,  the  same  suit  in  equity. 

The  prayer  was,  that  it  might  be  declared 
that  the  plaintiffs  were  duly  authorized  to 
carry  on  and  prosecute  the  said  suit  and 
proceedings  ;  and,  that  they,  as  such  assig- 
nees, might  be  at  liberty  to  carry  on  and 
prosecute  the  said  suit  against  James  Tul- 
lock ;  and  that  they  might  have  the  benefit 
of  the  proceedings  already  had  therein. 

To  this  bill  a  general  demurrer  was  filed. 

Mr.  Sugden  appeared  in  support  of  the 
demurrer. 

The  6  Geo.  4.  c.  IG.  s.  88.  provides  (1), 
"  that  no  suit  in  equity  shall  be  commenced 
by   the  assignees    without  such  consent" 

(1)  The  88th  section  of  6  Geo.  4.  c.  16.  enacts, 
"  That  the  assignees,  with  the  consent  of  the  major 
part  in  Talne  of  creditors  who  shall  hare  proved, 
presant  at  aoj  meeting,  whereof  and  of  the  purport 
whereof  twenty>one  days  notice  shall  have  been  given 
in  the  London  Gaxctte,  may  compound  debts,"  &c: 
it  then  proceeds — "  and  no  suit  in  equity  shall  be 
commenced  by  the  assignees  without  such  consent  as 


as  therein  mentioned.  This  supplemental 
bill  is  filed  for  the  purpose  of  stating  that  a 
consent,  according  to  the  requisitions  of  the 
act,  has  been  given  since  the  filing  of  the 
original  bill :  and  that  consent  was  obtained, 
it  is  said,  in  consequence  of  a  pretence  (as 
it  is  called)  in  the  answer,  that  the  plaintiffs 
had  no  authority  to  institute  the  suit.  Now, 
the  authority  to  sue  in  equity  must  be  ob- 
tained before  the  institution  of  the  suit ; 
and  neither  the  creditors  nor  the  commis- 
sioners can,  by  any  subsequent  act,  cure  the 
defect,  if  the  proper  consent  be  not  given 
before  the  suit  is  commenced.  The  subse- 
quent consent  of  the  creditors  or  the  com- 
missioners is  a  mere  nullity.  Therefore, 
the  only  supplemental  matter  stated  in  this 
bill  is  utterly  immaterial,  and  cannot  in  any 
way  give  the  plaintiffs  a  title  to  relief,  or  af- 
fect their  capacity  to  sustain  the  suit. 

That  a  bill  in  equity  cannot  be  sus- 
tained without  the  previous  consent  of  the 
creditors,  was  decided  by  the  present  Mas- 
ter of  the  Rolls  in  OckUsUme  v.  Benson  (2), 
upon  the  construction  of  the  old  bankrupt 
act.  The  same  principle  applies  to  the 
present  case. 

Mr.  Rose  and  Mr.  Wray^  contra. 

The  original  bill  alleges  that  the  assignees 
were  duly  authorized  to  prosecute  the  suit: 
but,  in  order  to  avoid  frivolous  objections 
and  difficulties  as  to  evidence,  it  may  be 
useful  to  have  this  subsequent  consent.  Even 
if  the  suit  was  instituted  without  authority, 
the  executors  would  be  the  only  parties  to 
complain  of  the  irregularity;  and  their  adop- 
tion of  the  proceeding,  binds  them  as  effec- 
ttially  as  if  they  had  consented  previously* 
Would  any  creditor  be  permitted  now  to 
complain  of  the  conduct  of  the  assigness  in 
instituting  the  suit  ?  The  provision  in  the 
bankrupt  laws  was  introduced,  in  order  to 
protect  the  creditors,  and  not  for  the  benefit 
of  debtors  to  the  bankrupt's  estate.  There 
are  many  instances  in  which  it  is  sufficient, 
if  a  plaintiff*  perfects  his  title  before  the 
hearing ;  for  instance,  in  the  case  of  execu- 
tors and  administrators. 

aforesaid ;  provided  that  if  one-third  in  value  or  up* 
wards  of  such  creditors  shall  not  attend  at  any  such 
ipeeting  (whereof  snch  notice  shall  have  been  so 
given),  the  assignees  shall  have  power,  with  the  con* 
sent  of  the  Commissioners  testified  in  writing  under 
tlieir  hands,  to  do  any  of  the  matters  aforesaid." 
(f )  3  Sim.  &  Stn.  «65 ;  i.e.  3  Law  J.  Chanc.  14i. 
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The  Vice  Chancellor. — The  words  of  the 
statute  are  very  plain — "  No  suit  in  equity 
shall  be  commenced  by  the  assignees  with- 
out such  consent  as  aforesaid:"  and  Sir 
John  Leach,  in  Ocklestone  v.  Benson^  has 
decided  expressly,  that,  without  the  pre- 
scribed consent,  the  assignees  have  no  right 
to  maintain  the  suit. 

Then  the  only  question  will  be,  whether 
the  consent  of  the  commissioners,  given 
after  the  suit  was  actually  commenced,  can 
be  considered  as  having  authorized  this 
suit,  commenced  without  consent.  The 
statute  provides  that  the  assignees  shall 
have  power,  with  the  consent  of  the  com- 
missioners, "  to  do  any  of  the  matters 
qforesiud"  Now,  the  "  matters  aforesaid  " 
are  to  commence  a  suit. 

Upon  this  record,  I  must  take  the  state- 
ment of  the  plaintiff  as  a  representation, 
that,  when  the  suit  commenced,  there  was 
not  such  a  consent  as  the  statute  requires ; 
and,  consequently,  the  bill  cannot  be  sus- 
tained. 

The  demurrer  was  allowed. 


1829 
Jan 


129.      I 
.  17.    S 


LEWIS  V.  MALLETT. 


If  a  defendant  does  not  plead  or  demur  to 
a  bill  of  revivor,  but  answers,  the  plaintiff 
heu  a  right  immediately  to  obtain  an  order 
of  revivor,  notwithstanding  that  his  right  to 
revive  is  contested  by  the  answer. 

The  original  bill  was  filed  against  Sir 
Samuel  Young,  and  prayed  an  account  of 
tithes  of  certain  lands  for  1820  and  sub- 
sequent years.  Sir  Samuel  Young  died, 
having  appointed  Mallett  &  Bridgman  his 
executors.  A  common  bill  of  revivor  was 
filed  against  them.  On  the  20th  of  No- 
vember, Mallett,  by  his  answer,  stated, 
that  the  original  cause  had  been  before  his 
Honour  the  Vice  Chancellor,  on  the  26th 
day  of  April  1827,  and  was  on  that  day 
called  on  to  be  heard :  whereupon  his 
Honour  did  order  the  said  cause  to  stand 
over,  until  a  certain  appeal  then  pending  in 
the  House  of  Lords  should  have  been 
heard  and  determined,  which  was  an  ap- 
peal by  the  said  complainants  from  a  decree 


of  the  Court  of  Exchequer,  made  and  pro- 
nounced in  a  certain  suit,  which  had  been 
instituted  there  by  the  said  complainants 
against  the  said  Sir  Samuel  Young,  for  the 
purpose  of  compelling  him  to  account  for 
and  pay  to  the  said  complainants  the  single 
value  of  the  tithes  of  the  same  matters 
whereof  the  tithes  are  claimed  by  the  said 
original  bill,  arising  from  the  same  farm 
and  lands  as  in  the  said  original  bill  men- 
tioned, during  certain  years  preceding  the 
year  1820;  and  which  appeal  has  never 
yet  been  heard,  and  has  become  abated  by 
the  death  of  the  said  Sir  Samuel  Young, 
and  has  not  been  revived  by  the  said 
complainants;  and  he  submitted  to  the 
judgment  of  the  Court,  under  the  cir- 
cumstances aforesaid,  whether  the  com- 
plainants were  entitled  to  revive  the  said 
original  suit  until  they  had  revived  the 
said  appeal  in  the  House  of  Lords. 

On  the  24th  of  November,  the  plaintiff 
obtained  the  common  order  of  revivor, 
which  recited,  "  that  the  defendant,  John 
L.  Mallett,  hath  put  in  his  answer  to  the  bill 
of  revivor,  and  thereby  submitted  that  the 
said  suit  and  proceedings  should  stand 
revived  against  him. 

A  motion  was  now  made  to  discharge  the 
order  of  revivor  as  irregular* 

Mr.  Kindersley  appeared  to  support  the 
motion. 

A  plaintiff  may  revive,  if  the  defendant's 
time  for  answering  is  expired,  or  if  the 
answer  admits  his  title  to  revive ;  but  if 
his  title  to  revive  is  contested,  he  cannot 
revive  till  the  objection  is  removed,  or  his 
right  to  revive  established.  The  order 
here  recites  a  falsehood.  It  states,  that 
Mallett  has  submitted  to  have  the  suit 
revived,  which  is  directly  contrary  to  the 
fact. 

Mr.  Spence,  contrii. 

As  soon  as  the  answer  is  in,  the  plaintiff 
bas  a  right  to  revive;  and  he  cannot  be 
prevented  from  doing  so  by  any  objections 
taken  by  the  answer  to  his  right  to  revive. 
These  objections  may  be  material  at  the 
hearing;  but  the  established  practice  is, 
that  the  order  of  revivor  is  obtained  upon 
the  answer,  without  the  least  regard  to 
what  the  answer  may  contfun. 
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Fice  ChanceUor.^-A  defendant  may  plead 
or  demur  to  a  bill  of  revivor,  and  thereby 
prevent  a  plaintiff  from  reviving ;  but,  by 
putting  in  an  answer,  he  gives  the  plaintiff 
a  right  to  revive  without  regard  to  what 
the  contents  of  that  answer  may  be*  Facta 
or  reasons  stated  in  the  answer,  as  objec- 
tions to  the  reviving  of  the  suit  by  the 
plaintiff,  will  not  prevent  him  from  obtain- 
ing the  order  of  revivor. 

Motion  rejusedf  with  costs. 


1829 
Feb 


89.     > 
.4.    S 


M'M AHON  0.  UPTON. 


An  act  of  parliament  enabling  a  joint 
stock  company  to  sue  and  be  sued  in  the  name 
of  their  chairman^  does  not  enable  them  to  sue 
a  shareholder  in  that  manner. 

The  bill  was  filed  by  John  M'Mahon, 
chairman  of  the  directors  of  the  Royal 
Irish  Mining  Company,  for  and  on  be- 
half of  that  company,  against  George 
Upton : — 

It  set  out  with  stating  an  act  of  parlia- 
ment made  in  the  6th  Geo.  4,  entitled 
"  An  act  to  .  encourage  the  working  of 
mines  in  Ireland,  and  to  regulate  a  joint 
stock  company  for  that  purpose,  to  be 
caUed  the  Royal  Irish  Mining  Company," 
whereby  it  was,  among  other  things,  enacted, 
that  the  several  persons  therein  particularly 
mentioned,  and  their  several  executors,  ad- 
ministrators, and  assigns,  and  all  and  every 
other  person  and  persons  who  should,  ac- 
cording to  the  conditions  and  restrictions 
thereinafter  set  forth,  be  possessed  of  any 
part  of  the  joint  stock,  their  several  and 
respective  executors,  administrators,  and 
assigns,  so  long  as  they  should  hold  the 
same,  should  have  full  power  and  authority 
from  time  to  time  to  search  for  and  work 
all  such  mines  &c.,  and  other  bearings  of 
mines,  ore,  coal,  and  other  minerals  and  me- 
tals and  metallic  substances,  and  all  other 
matters  and  products  in  Ireland,  as  they 
should  contract  for,  take  on  lease,  or  hold,  or 
possess,  &c.,  and  should  for  those  purposes 
be  a  joint  stock  company  by  the  name  and 
description  of  the  Royal  Irish  Mining  Com- 
pany ;  and  that,  from  and  after  the  passing 
of  that  act,  aU  actions  and  suits  to  be  com- 


menced, instituted,  or  earned  on  by  or  on 
behalf  of  the  said  company,  against  any 
person  or  persons,  body  or  bodies  politic 
or  corporate,  should  and  lawfully  might  be 
commenced,  instituted,  and  prosecuted,  or 
carried  on  in  the  name  of  the  person  who 
should  be  the  chairman  of  the  directors  of 
the  said  company  at  the  time  such  action, 
suit,  or  proceeding  should  be  instituted,  or 
in  the  name  of  any  one  of  the  directors  for 
the  time  being  of  the  said  company,  as  the 
nominal  plaintiff  for  and  on  behalf  of  the 
said  company ;  and  in  all  other  allegations, 
and  indictments,  informations,  or  other 
proceedings,  in  which,  before  the  passing 
of  that  act,  it  would  be  necessary  to  state 
the  names  of  the  persons  comprising  such 
company,  it  should  be  lawful  and  sufficient, 
from  and  after  the  passing  of  that  act,  to 
state  the  name  of  such  chairman  or  di- 
rector, and  the  death,  resignation,  or  re- 
moval, or  other  act  of  such  chairman  or 
director,  should  not  abate  any  such  action, 
suit,  or  prosecution. 

The  bill  then  alleged,  that  the  plaintiff  was 
the  chairman  of  the  board  of  directors  of  the 
said  company,  duly  elected  and  qualified 
pursuant  to  the  provisions  of  the  said 
act ; — that,  there  being  241  shares  of  the 
joint  stock  of  the  company,  which  remain- 
ed on  hand  and  undisposed  of,  and,  the 
board  of  directors  of  the  company  being 
desirous  that  such  shares  should  be' sold 
and  disposed  of  for  the  benefit  of  the  com- 
pany, the  board  caused  to  be  transmitted 
the  certificates  of  those  two  hundred  and 
forty-one  shares  to  the  defendant,  who  was 
and  is  a  member  or  proprietor  of  the  shares 
of  the  said  company,  with  directions  to 
him  to  sell  and  dispose  of  the  said  shares 
on  account  of  the  board  of  directors  and 
for  the  benefit  of  the  said  company, — the 
said  board  being  willing  to  pay  or  allow 
the  customary  rate  of  commission  in  re- 
spect of  his  agency ;  and  the  said  defen- 
dant having  received  the  certificates  of  the 
said  shares,  did  accordingly  sell  and  dis- 
pose of  the  whole  of  thestf  two  hundred  and 
forty-one  shares  for  a  considerable  pre- 
mium or  profit,  which  was  received  by 
him  on  account  of  the  board  of  directors 
and  for  the  use  and  behoof  of  the  said  com- 
pany ;  and  that  the  defendant  had  refused 
to  account  for  the  monies  so  received  by 
him.     The  prayer  was — that  an  account 
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might  be  taken  of  all  sums  of  money  which 
had  been  received  by  the  defendant  in 
respect  of  the  said  two  hundred  and  forty- 
one  shares  of  the  joint  stock  of  the  com- 
pany so  sold  and  disposed  of  by  him  on 
account  of  the  board  of  directors  of  the  com- 
pany ;  and  that  he  might  be  compelled  to 
pay  to  the  plaintiff,  for  and  on  behalf  of  the 
company,  what  should  be  found  due  lind 
owing  from  him  on  taking  the  said  account, 
after  deducting  such  commission  a^  he 
might  be  entitled  to  in  respect  ofr  the 
sales. 

The  bill  mentioned  two  persons  o|  the 
names  of  Whiting  and  Roney  as  bein  J  the 
owners  of  shares  in  the  company. 

The  defendant  filed  a  general  demtirrer 
for  want  of  equity — ^alleging,  also,  as  a 
further  ground  of  demurrer,  that  James 

Whiting  and  Roney,  both  in  the 

said  bill  named,  and  the  members  of  the 
company  therein  mentioned,  other  than  the 
said  plaintiff  and  this  defendant,  were  not 
parties  thereto. 

Mr*  Rose  and  Mr,  Knight  appeared  in 
support  of  the  demurrer. 

The  company  was  merely  a  partnership, 
and  was  not  a  corporation ;  and-  therefore, 
to  -a  suit  for  an  account,  in  whicH  the  com- 
pany was  interested,  all  the  paj|bners  must 
be  parties.  If,  indeed,  the  proogeding  had 
been  against  a  third  person^lbt  being  a 
shareholder,  the  chairman  iti^t,  by  virtue 
of  the  act,  have  sued  on  bepM^f  the  com- 
pany; but  such  a  clauii, '^#  that  which 
occurs  in  this  act  of  pftrlisnnent,  related 
only  to  suits  by  or  ^.^alofl^^the  company, 
against  or  by  third'  pttfl^^s,  and  not  to 
disputes  between  the  'shareholders  them- 
selves. That  was  ^'arly  laid  down  by 
Lord  Eldon  in  Van  Sandau  v.  Moore  (1). 
In  giving  the  >hi8tory  of  joint  stock  com- 
panies, Lord  £ldon  there  says — "  If  a  man 
had  occasion  to  bring  an  action  against  one 
of  the  bodies  so  constituted,  he  did  not 
know  how  to  proceed,  or  against  whom  to 
bring  his  suit;  aUd  if  he  brought  it,  naming 
the  defendants  who  were  known  tohim,  he 
was  treated  with  a  plea  in  abatement,  which 
was  a  check-mate  to  his  action.  To  meet 
this  inconvenience,  it  became  necessary  to 
introduce  into  those  bills  a  clause,  that  the 

(1)  1  Rubs.  4oB  ;  s.c.  4  Law  Joaro.  Cbanc.  177. 


company  should  sue  and  be  sued  by  their 
clerk  or  secretary." 

Then,  after  detailing  some  other  im- 
provements in  the  constitution  of  such 
companies,  he  adds,  "  One  thing  was  still 
wanting.  If  the  members  of  these  bodies 
happened  to  quarrel  among  themselves 
(which,  though  they  came  harmoniously  to- 
gether, was  very  likely  to  happen,  how 
were  they  to  sue  one  another  ?  And  it  was 
not  till  the  latest  stage  of  improvement 
that  that  difficulty  was  provided  for.  I  be- 
lieve it  was  in  the  acts  regulating  the  new 
banking  establishments  in  Ireland  (2)  that 
provisions  were  for  the  first  time  made  to 
meet  all  those  difficulties :  and  similar  pro- 
visions now  form  part  of  the  regulations, 
which  are  likely  to  take  place  in  the  bank- 
ing establishments  in  England  now  in  con- 
templation." 

Mr.  Campbell  appeared  in  support  of 
the  bill. 

The  words  of  the  section  empowering 
the  chairman  to  sue  on  behalf  of  the  com- 
pany are  general ;  and  there  is  no  reason 
why  they  should  not  be  construed  gene- 
rally. Though  Upton  be  a  partner,  he  is 
not  sued  as  a  partner :  he  is  sued  merely 
as  the  agent  of  the  company ;  and  if  such 
a  bill  as  this  cannot  be  maintained,  they 
are  entirely  without  remedy. 

Vice  Chancellor. — There  is  clearly  a 
defect  of  parties  in  this  bill.  The  act  of 
parliament  does  not  enable  the  plaintiff  to 
sue  a  shareholder  without  having  the  other 
partners  before  the  court.  The  objection 
taken  by  this  demurrer  is  one  which  Lord 
Eldon  always  patronized. 

Demurrer  allowed. 


1829. 
Feb.  7. 


} 


LEAB  V.  LE60ETT. 


The  interest  of  a  sum  of  stock  was  ginen 
to  A.  for  life,  remainder  to  his  children,  with 
proviso  that  U  should  not  be  subject  to  alien* 
ation  or  disposition  by  mortgage  or  other* 
wise,  or  by  anticipaiion  of  the  receipt;  and 
in  case  he  should  charge  or  attempt  to  mi- 
cumber  the  same^   such  charge,  mortgage^ 

(2)  5  Geo.  4.  c.  73,  8. 5,  6  j  6  Geo.  4.  c  48.  a. 
10,  18. 
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talef  or  dispasilkmt  or  tncumhrancet  tvas  to 
operate  as  a  forfeiture  of  his  life^interest, 
and  the  fund  was  to  go  to  the  persons  next 
in  renutinder,  as  if  he  were  actually  dead; 
A.  became  bankrupt : — Held,  that  his  life- 
interest  did  not  cease,  but  passed  to  his  aS" 
signees. 

Alexander  Goudge,  by  his  will,  dated 
the  21st  of  January  1804,  gave  and  be- 
queathed unto  his  wife  Sarah  Goudge,  and 
to  Jacob  Cope,  and  to  the  complainant 
Jeremiah  Lear,  the  sum  of  2S,SSSL  6s.  Sd, 
three  per  cent,  consolidated  bank  annuities, 
upon  trust  to  pay  his  said  wife  the  divi- 
dends thereof  for  her  life,  and  after  her 
decease,  upon  trust  to  pay  the  dividends 
thereof  unto  and  amongst  his  son  and 
daughters,  the  plaintiff  Alexander  Goudge, 
Elizabeth  the  wife  of  Joseph  Batho,  and 
Sarah  the  wife  of  James  Ebenezer  Saun- 
ders, in  equal  shares  for  their  respective 
lives  ;  and  from  and  immediately  after  the 
decease  of  his  son  and  daughters  respec- 
tively, he  directed  that  one  full  third  part 
or  share  of  the  bank  annuities  should  be  in 
trust  for,  and  should  be  paid  and  transferred 
unto  and  amongst  all  and  every  the  child  or 
cbidren  per  stirpes  and  not  per  capita,  of 
each  and  every  his  son  and  daughters  who 
should  live  to  attain  the  age  of  twenty-one 
years,  to  be  divided  among  such  children ; 
and  in  the  meantime,  and  until  the  share  or 
respective  shares  of  such  child  or  children 
should  become  payable,  he  directed  that 
his  trustees,  or  the  survivor  of  them,  should, 
from  and  after  the  several  deceases  of  his 
wife,  and  the  parents  of  such  child  or  chil- 
dren, receive  the  dividends  of  such  child's 
share  and  apply  the  same  for  his  or  her 
maintenance  and  education  until  his,  her, 
or  their  share  thereof  should  become 
Tiested  and  payable.  And  the  said  will  con- 
'  taified  a  clause  in  the  words  following  : — 
^  Provided  always,  nevertheless,  and  my 
iaiiid  and  will  is,  that  the  several  provi- 
sions hereinbefore  and  hereinafter  given 
for  my  son  and  daughters  during  their 
respective  lives,  shall  not  nor  shall  any 
part  thereof  respectively  be  subject  to  any 
alienation  or  disposition  by  sale,  mortgage, 
or  otherwise,  in  any  manner  whatsoever, 
or  by  anticipation  of  the  receipt ;  and  in 
ease  they,  or  either  or  any  of  them,  shall 
charge,  or  attempt  to  charge,  affect,  or 


incumber  the  same,  or  any  part  or  parts 
thereof  respectively,  then  I  do  declare  it  to 
be  my  express  will  and  meaning  that  any 
such  mortgage,  sale,  or  other  disposi- 
tion or  incumbrance  so  to  be  made  by 
them,  or  either  or  any  of  them,  on  his,  her, 
or  their  life-annuity,  interest  or  provision, 
shall  operate  as  a  complete  forfeiture 
thereof,  and  of  all  benefit  therein  during 
the  remainder  of  their  respective  natural 
lives,  and  the  same  shall  devolve  upon 
the  next  successor,  or  person  or  persons  in 
expectancy,  as  if  she  or  they  were  then 
actually  dead.*' 

The  widow,  Sarah  Goudge,  died  in 
1821. 

On  the  5th  of  March  1828,  a  commis- 
sion of  bankrupt  issued  against  Alexander 
Goudge  the  son,  under  which  he  was  de- 
clared a  bankrupt;  assignees  were  duly 
chosen,  and  to  them  his  estate  and  effects 
were  conveyed. 

Alexander  Goudge,  the  son,  who  was 
subsequently  appointed  one  of  the  trustees, 
had  at  that  time  eight  children,  who  were 
defendants  to  that  suit ;  and  the  question 
was,  whether  the  third  part  of  the  dividends 
of  the  stock  during  his  life  passed  to  the 
assignees,  or  whether  his  children  became 
entitled  in  the  same  manner  as  if  he  had 
been  dead. 

The  bill  Was  filed  by  the  trustees  of  the 
fund. 

Mr.  Sugdea  ^nd  Mr,  Koe,  for  the  assig- 
nees, contended,  that  Alexander  Goudge, 
the  son,  took  a  life-interest,  which  was  to 
cease  only  on  certain  events — that  his 
bankruptcy  was  not  one  of  those  events — 
that  the  proviso  of  forfeiture  contemplated 
only  voluntary  acts  of  the  legatee,  and  not 
the  involuntary  legal  operation  of  a  commis- 
sion of  bankrupt — that  his  life-interest, 
therefore,  still  subsisted,  and  passed  to  his 
assignees. 

Afr.  Home  and  Mr.  Knight,  for  the  chil- 
dren of  Alexander  Goudge,  argued,  that  his 
interest  must  have  ceased,  if  he  had  taken 
the  benefit  of  the  Insolvent  Debtors  Act« 
and  that  the  same  effect  must  follow  the 
commission  of  bankrupt.  The  event  which 
the  testator  had  provided  against,  was  the 
alienation  of  the  interest,  so  as  to  be  no 
longer  applicable  to  the  personal  benefit  of 
his  son  or  the  maintenance  of  his  family. 


1S8 


CASES  IN  CHANCERY : 


The  following  cases  were  cited : — 
Dommett  v.  Bedford,   6  T.  R.  684,  s.  c. 
3  Vesey,  149. 

Brandon  v.  Robinson^  18  Vesey,  499. 
Graves  v.  Dolphin,  1  Sim.  66. 

The  Vice  Chancellor  stated,  that  here 
there  was  an  express  trust  declared  for 
Alexander  Goudge  during  his  life ;  and  the 
proviso  which  declared  that  his  interest 
should  be  forfeited,  had  relation  only  to 
voluntary  acts — such  as  mortgage,  sale,  or 
disposition,  by  the  voluntary  act  of  the 
party ;  his  bankruptcy  was  not  a  case  con- 
templated by  it;  his  interest,  therefore, 
did  not  cease  upon  his  bankruptcy,  but 
passed  to  his  assignees  ; — and  declared  the 
assignees  entitled  to  the  life-interest  of 
Alexander  Goudge  in  the  one-third  part  of 
the  sum  of  23,333/.  6s,  8</.,  and  ordered 
the  costs  of  all  persons  to  be  paid  out  of 
the  dividjends  thereof. 

[See  note  in  1  Swanst.  481.] 


1829.     > 
Feb.  25.  3 


HOLMES  V.  GOODWORTU  AND 
OTHERS. 


A  testator  devises  Black  Acre  to  A,,  and 
White  Acre  (which  is  of  equal  value)  to  B, ; 
afterwards,  a  commission  of  lunacy  having 
issued  against  Mm,  •  White  Acre  is  sold  by 
the  order  of  the  Lord  Chancellor,  for  the 
payment  of  the  lunatics  debts  :  A,  is  not  en*- 
titled  to  have  any  compensation  out  of  the 
lands  devised  to  B,,for  the  loss  of  the  lands 
devised  to  him,  A. 

Richard  Addy,  by  his  will,  dated  the 
11th  of  August  1811,  directed  that  his 
funeral  and  testamentary  expenses,  and  all 
his  debts,  and  the  legacies  thereinafter  be- 
queathed, should  be  fully  paid  and  satisfied 
by  his  executors  out  of  his  personal  estate 
and  effects,  except  his  goods,  furniture,  and 
other  effects  in  the  house  at  Tud  worth ; 
and  if  the  same  should  be  insufficient  for 
that  purpose,  he  charged  his  real  estates, 
thereinafter  devised  to  and  for  the  benefit  of 
his  two  daughters,  with  the  payment  in 
equal  shares  of  such  deficiency. 

He  then  devised  certain  lands  to  trustees, 
upon  trust  for  his  daughter  Elisabeth 
Holmes,  and,  after  her  death,  of  her  husband 


and  children :  and  he  devised  certain  other 
lands  in  like  manner,  for  the  benefit  of  her 
daughter  Sarah  (afterwards  the  wife  of  the 
defendant  Birch),  her  husband  and  children. 

Richard  Addy  having,  in  the  year  1814, 
become  of  unsound  mind,  and  incapable 
of  the  conduct  of  himself  and  his  affairs, 
a  commission  of  lunacy  was,  on  the  10th 
of  January  1815,  awarded  and  issued 
against  him,  under  which  he  was  duly 
found  and  declared  a  lunatic. 

When  the  commission  issued,  Richard 
Addy  was  indebted,  on  bond,  and  by  sim- 
ple contract,  in  sums  amounting  in  the 
whole  to  about  4000/.  or  thereabouts,  and 
some  of  his  creditors,  commenced  actions 
against  him,  to  enforce  the  payment  of  their 
respective  debts;  while  others  threatened  to 
take  legal  measures  for  that  purpose.  Accord- 
ingly, by  an  order  made  in  the  lunacy, 
and  dated  the  29th  of  July  1815,  it  was  re- 
ferred to  the  Master,  to  inquire  and  certify 
whether  it  would  be  fit  and  proper,  and  for 
the  benefit  of  the  lunatic  and  his  estate, 
that  any,  and  what  part  of  his  freehold  and 
copyhold  estates  should  be  sold  for  the 
payment  of  his  debts. 

The  Master,  by  his  report,  dated  the  5th 
of  March  1817,  certified,  that  the  debts  of 
the  lunatic,  with  certain  costs,  amounted  in 
the  whole  to  the  sum  of  3,842/.  5s,  44. ; 
that  the  personal  estate  of  the  lunatic  con- 
sisted of  302/.  lis,  due  to  him  from  sun- 
dry persons,  but  that  such  debts  were 
doubtful,  and  that  it  would  be  fit  and  pro- 
per, and  for  the  benefit  of  the  lunatic  and 
his  estate,  that  certain  premises  therein 
particularly  mentioned  should  be*  sold  for 
that  purpose. 

This  report  was  confirmed ;  and  a  sale 
was  ordered.  The  sale  produced  4,298/., 
which  was  applied  in  the  payment  of  the 
debts  of  the  lunatic  and  of  the  costs  of  the 
lunacy. 

Richard  Addy  died  on  the  1st  of  August 
1826 ;  and  it  was  then  found,  that  the  lands 
sold  comprised,  exclusively,  lands  which  had 
been  devised  to  the  daughter  Elizabeth  and 
her  family,  so  that  only  a  very  small  part  of 
the  property  devised  to  her  remained; 
while,  on  the  other  hand,  tlie  daughter  Sarah 
and  her  family  had  the  full  benefit  of  the 
devise  to  them,  no  part  of  the  property 
comprised  in  that  devise  having  been  sold. 
The  bill  was   filed  by  Mr.  and  Mrs. 
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Holmes,  against  the  other  persons  taking 
interests  under  the  will  in  the  testator's  real 
estates.  The  bill  stated^  that  the  premises 
devised  for  the  benefit  of  the  plaintiff  and 
her  children,  and  the  premises  devised  for 
the  benefit  of  Sarah  and  her  children,  were 
equal,  or  nearly  equal,  in  value  ;  that  it  was 
the  intention  of  Kicfaard  Addy  to  put  his 
two  daughters,  who  were  his  only  children, 
upon  an  equality  in  respect  of  his  real 
estates ;  and  that,  by  the  orders  in  the 
lunacy,  part  of  tlie  estates  devised  to  the 
plaintiff,  Elizabeth,  and  her  issue,  to  the 
value  or  extent  of  4,298/.  had  been  sold,  for 
payment  of  Richard  Addy's  debts ;  the  ef- 
fect of  which  was,  to  deprive  her  and  her 
children  of  the  benefits  of  the  devise,  to  the 
extent  of  the  estate  so  sold.  The  plaintifii, 
therefore,  insisted,  that  they  and  the  chil- 
dren ought  to  be  compensated  out  of  the 
testator's  estate  devised  to  Sarah,  one 
moiety  or  fair  proportion  of  the  sum  of 
4,298/. ;  that  such  amount  and  compen- 
sation ought  to  be  estimated  according  to 
the  value  which  the  entirety  of  the  estates 
devised  for  the  benefit  of  the  plaintiff  and 
her  children,  at  the  date  of  the  will,  bore  to 
the  estate  devised  for  the  benefit  of  Sarah 
and  her  children ;  and  that  it  ought  to  be  de- 
clared, that  the  plaintiff,  Elizabeth  Holmes, 
and. her  children  were  entided  to  so  much 
of  the  estate  and  premises  devised  to  Sarah 
and  her  family,  as  would  make  them  such 
compensation  as  aforesaid. 
The  prayer  was  to  that  efiSect. 

Mr*  Barber  appeared  for  the  plaintiff. 

It  is  true  that,  in  Oxendenv.  Lord  Comp' 
tofi(l),  it  was  holden,  that  there  was  no 
equity  between  real  and  personal  represen- 
tatives of  a  lunatic,  to  have  property, 
which  had  been  altered  by  the  act  of  the 
Court,  restored,  after  the  lunatic's  death,  to 
its  former  character.  But  there  is  a  distinc- 
tion between  such  a  case  and  the  present : 
there,  the  question  lay  between  the  heir  and 
the  next  of  kin,  persons  who  had  no  com- 
munity of  title ;  here,  the  question  is  be- 
tween devisees  claiming  under  the  same 
will.  If  the  equity  sought  by  this  bill  be 
not  administered,  the  effect  of  the*  pro- 
ceedings in  the  lunacy  will,  in  truth,  be,  to 
have  revoked  the  testator's  will. 
(1)  SVes.jm.69. 
Vol.  \TI.  Chanc. 


The  counsel  for  the  defendant  were  not 
heard. 

The  Master  of  the  RoUt  held,  that  there 
was  no  equity  in  the  case  stated  by  the 
bill,  and  that  the  plaintiffs  were  not  enti- 
tled to  compensation.  The  act  of  the 
Court  must  be  considered,  as  if  it  had  been 
the  act  of  the  testator  himself. 


1829.     "> 
March  17-3 


WILLIAMS  AND  OTHERS  V. 
SMITH. 


Releases  set  aside  as  fraudulent ;  and  that, 
too,  though  there  was  no  express  prayer  that 
they  might  be  set  aside. 

Some  individuals  of  a  class  may  file  a 
bUl  on  behalf  of  themselves  and  the  others  of 
that  class,  praying  an  account,  though  the 
plaintiffs  have  executed  separate  releases 
which  would  bar  their  right,  the  bill  cimrging 
that  those  releases  were  obtained  fraudu" 
lently. 

Where  a  bill  ts  filed  on  behalf  of  a  class, 
a  person  belonging  to  that  class,  and  who 
would  have  the  benefit  of  the  decree,  if  the  ^ 
plaintiffs  succeeded,  is  not  a  competent  wit^ 
nessfor  the  plaintiffs. 

The  bill  was  filed  against  William  Smith 
by  Thomas  Williams,  Jdseph  Antoni,  An- 
drew Burton,  and  John  Brown,  on  behalf 
of  themselves  and  all  other  the  unsatis- 
fied officers,  seamen,  and  crew,  if  any,  of 
a  certain  ship  or  vessel  called  The  Gran- 
ger, engaged  or  employed  on  board  that 
ship  on  or  during  the  voyage  afler  men- 
tioned, who  should  come  in  and  contribute 
to  the  expenses  of  the  suit. 

It  stated,  that,  in  1820,  Smith,  the  de- 
fendant, who  was  then  the  owner  of  a 
vessel  called  The  Granger,  being  desirous 
to  send  out  the  ship  on  a  voyage  to  the 
South  Seas,  engaged  with  the  plaintiffs 
and  divers  other  persons  to  go  out  with 
the  ship  as  the  officers,  seamen,  and 
crew  thereof  for  the  voyage ;  and  it  was 
thereupon  ^reed  between  the  defendant 
and  the  plaintiffs,  and  such  other  officers, 
seamen,  and  crew,  that  each  of  the  officers, 
seamen,  and  crew,  engaged  for  the  voyage 
should,  in  lieu  of  wages,  be  entitled  unto, 
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and  have  and  receive  certain  specified, 
shares  of  the  clear  produce  of  the  cargo, 
which  should  be  obtained  on  or  by  means 
of  the  voyage,  after  deducting  therefrom 
all  customary  and  proper  charges  and  ex- 
penses ; — that  thereupon  certain  articles  of 
agreement  were  made  and  entered  into, 
called  the  ship's  articles,  bearing  date  the 
SOth  of  September  1820,  and  made  be- 
tween Smith,  as  owner,  of  the  one  part, 
and  the  master,  officers,  seamen,  and  crew 
of  the  ship,  of  the  other  part ;  and  thereby, 
amongst  other  things,  it  was  declared,  that, 
in  consideration  of  the  proportion  against 
each  person's  name  thereunder  written  of 
the  nett  proceeds  of  the  cargo  which 
should  be  procured  and  brought  in  the 
vessel  to  London,  to  be  paid  by  the  defen- 
dant upon  the  completion  of  the  voyage — 
they,  the  master,  ofRcers,  seamen,  and 
crew,  did  promise  and  agree  to  and  with 
the  defendant  to  perform  the  above-men- 
tioned voyage,  and  to  do  the  other  things 
therein  mentioned ;  and  it  was  thereby  pro- 
vided, that,  in  ascertaining  the  nett  pro- 
ceeds of  the  cargo,  there  should  be  charged 
4/.  lOs,  per  ton  for  casks,  and  21,  lOx.  per 
cent,  commission  or  agency  for  the  owner 
upon  the  gross  amount  of  the  cargo,  and 
all  other  usual  customary  and  incidental 
charges  and  expenses ;  and  that  the  owner 
should  sell  and  dispose  of  the  cargo  at  any 
time  or  times  he  should  think  fit,  and 
either  upon  credit  or  otherwise,  and  either 
before  or  after  the  arrival  of  the  ship  or 
vessel  at  the  port  of  London,  as  he  should 
think  proper;  and  that  the  defendant  should 
and  might  deduct  from  each  person's  share 
of  the  nett  proceeds  of  the  cargo  such  sum 
or  sums  of  money  as  he  might  owe  or  be 
indebted,  either  to  the  owner  or  to  the  cap- 
tain, for  advance  money,  clothes,  and  other 
necessaries,  or  on  any  other  account;  and 
that  none  of  the  persons  who  should  exe- 
cute the  articles  should  have  any  claim  or 
demand  to  any  monthly  or  other  wages,  pay, 
or  recompense,  for  performing  the  voyage^ 
save  his  share  of  the  nett  proceeds* 

The  plaintiff  and  the  rest  of  the  crew 
signed  these  articles ;  the  voyage  was  per- 
formed ;  and  on  the  ISth  of  October  IS2S, 
the  ship  returned  to  the  port  of  London  with 
a  valuable  cargo,  consisting  of  180  tons  of 
fine  sperm  oil,  and  449  pounds  of  amber- 


gris, contained  in  three  casks.  Shortly 
after  the  arrival  of  the  ship  at  the  port  of 
London,  the  plaintiffs,  l!^eing  greatly  dis- 
tressed for  money,  respectively  requested 
the  defendant  to  make  them  advances  on 
account  of  their  several  shares  of  the  cargo ; 
whereupon  the  defendant,  being  aware 
that  they  were  very  illiterate  men  and 
almost  destitute  of  provisions  and  clothes, 
formed  a  scheme  to  defraud  them  of  a  con- 
siderable part  of  the  monies  fairly  due  to 
them  on  account  of  the  clear  produce  of 
the  cargo  of  oil,  and  to  obtain  to  himself  the 
whole  of  the  cargo  of  ambergris  at  a  price 
far  below  the  fair  value ;  and,  accordingly,he 
represented  to  the  plaintiffs,  that,  although 
the  cargo  of  ambergris  was  of  the  value  of 
800/.  only,  he  would  give  900/.  for  it; 
and  he  further  represented  to  the  plaintiffs, 
that,  upon  the  result  of  his  accounts  re- 
specting the  oil  and  ambergris,  the  respec- 
tive shares  of  the  plaintiffs,  Williams 
and  Antoni,  of  and  in  the  clear  produce  of 
the  cargo  of  oil  and  ambergris,  estimating 
the  ambergris  at  such  sum  of  900/.,  and 
deducting  all  the  customary,  proper,  and 
incidental  charges  and  expenses  on  account 
of  the  cargo,  amounted  to  621.  each,  and 
the  clear  shares  of  the  plaintiffs,  Burton  and 
Brown,  to  42/.  each ;  and  he  accordingly 
offered  to  pay  them  such  respective  sums^ 
together  with  a  further  sum  of  5L  each, 
by  way  of  remuneration,  for  their  great 
exertions  in  bringing  home  the  ship; 
but  he  did  not  produce  any  accounts  by 
which  it  could  appear  that  such  respective 
sums  were  the  sums  fairly  due  to  them. 
The  plaintifl%,  at  first,  refused  to  accept 
such  offers  without  the  production  of  ac- 
counts ;  but,  he  having  again  assured  them 
that  he  had  fairly  ascertained  that  the  respec- 
tive shares  of  the  plaintiflb  amounted  to  such 
respective  sums,  the  plaintiffs,  confiding  in 
such  representations,  and  being  greatly 
distressed  for  money,  at  length  acceded  to 
such  proposal  of  the  defendant,  and  there- 
upon signed  certain  papers  or  writings 
.which  had  been  previously  prepared  by 
the  direction  of  the  defendant,  and  which 
plaintififs  were,  by  the  defendant  or  his  soli- 
citor, peremptorily  required  to  sign,  before 
any  money  was  paid  to  them,  but  which 
were  not  read  over  to  the  plaintiffs,  nor  ap- 
proved of  by  any  person  on  their  behalf,  and 
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which  plaintifis  then  understood  and  be- 
lieved to  be  receipts  in  writing  for  the 
respective  sums  of  52/.  each,  and  42/.,  but 
which  thev  had  since  discovered  to  have 
been  deeds  of  absolute  release  from  all 
claims  in  respect  of  the  cargo. 

The  bill  charged,  that  the  execution  of 
the  releases  had  been  obtained  by  fraud ; 
that  the  value  of  the  cargo  of  oil  had  been 
represented  by  the  defendant  at  less  than 
it  actually  was  ;  that  he  had  made  impro- 
per deductions  in  respect  of  charges,  which 
ought  to  have  been  borne,  not  by  the  cargo, 
but  by  himself  as  owner;  and  that  the 
ambergris  was  worth  a  much  larger  sum 
than  900/. 

The  prayer  was,  than  an  account  might 
be  taken  of  the  proceeds  of  the  cargo ; 
that  the  respective  shares  of  the  plaintiffs 
and  other  the  unsatisfied  officers,  sea- 
men, and  crew  of  the  ship,  and  others  the 
parties  interested  in  the  cargo  and  in  the 
nett  produce  of  the  cargo,  might  be  ascer- 
tained and  secured  for  their  benefit  under 
the  direction  of  the  Court. 

The  defendant,  by  his  answer,  insisted 
that  the  whole  transaction  was  fair ;  and 
with  respect  to  the  ambergris,  he  denied 
that  he  represented  800/.  or  900/.  to  be 
the  value  of  it;  but  he  admitted  that  he 
offered  to  the  plaintiffs  to  take  to  it  at  that 
price,  if  they  did  not  wish  to  wait  for  the  re- 
sult of  the  gradual  sale. 

It  appeared  that  the  ambergris  had 
been  sold  by  auction  on  the  1st  of  March 
1824,  in  three  casks :  the  two  first  of 
which,  containing  about  4811  ounces,  were 
knocked  down  at  5s,  6d,  per  ounce  to  the 
defendant  as  the  best  bidder,  and  the  third 
cask,  containing  about  400  ounces,  was 
knocked  down  to  him  at  ISs.  per  ounce. 
The  price  thus  paid  by  him  amounted  to 
1588/.  0«.  6</.  He  afterwards  disposed  of 
it  in  successive  parcels  at  a  much  higher 
price;  and  in  a  suit  by  some  others  of 
the  crew,  who  had  made  no  settlement  with 
him  as  to  their  shares  of  the  ambergris 
(and  which  cause  was  heard  immediately 
before  the  present),  the  sale  to  him  had  been 
set  aside. 

The  plaintiffs  had  examined  a  witness 
of  the  name  of  Matheson,  as  to  what  passed 


on  the  occasion  of  the  alleged  settlement 
between  them  and  the  defendant.  He  had 
been  one  of  the  crew,  and  acted  as  cooper 
on  board  of  the  ship  during  the  voyage. 

On  the  part  of  the  deijpndant,  it  was 
objected,  that  he  was  an  interested  wit- 
ness, because,  if  the  plaintiff  succeeded  in 
setting  aside  the  releases,  and  obtaining  a 
general  account,  the  decree  would  be  for 
the  benefit  of  all  the  crew ;  and  the  witness, 
as  one  of  the  crew,  would  have  the  ad- 
vantage of  it. 

TUe  Master  of  the  Rolls  held,  that  the 
objection  was  valid,  and  rejected  his  evi- 
dence. 

On  behalf  of  the  defendant  various 
points  were  raised,  both  as  to  the  merits 
of  the  case,  and  as  to  the  form  of  the 
pleadings.  These  are  all  adverted  to  in 
the  judgment  of  the  Master  of  the  Rolls. 

Mr,  Bickersteth  and  Mr.  Oirdlestone  ap- 
peared for  the  plaintiffs  : 

Mr.  Home  and  Mr.  Knight  appeared 
for  the  defendant. 

The  Master  of  the  Rolfs.— This  is  a 
suit  instituted  by  four  seamen,  who  formed 
part  of  the  crew  of  a  certain  ship  employed 
in  the  South  Sea  Whale  Fishery. '  The 
terms  of  their  engagement  were,  not  to  be 
paid  weekly  or  monthly  wages ;  but  they 
were  to  be  paid  by  having  a  certain  pro- 
portion of  the  produce  of  the  voyage.  The 
ship  returned  from  her  voyage  on  the 
13th  of  October  1828,  and  brought  with 
her  a  quantity  of  sperm  oil,  and  also 
an  extraordinary  quantity  of  ambergris, 
which  had  been  procured  by  the  acci- 
dental circumstance  of  finding  a  dead 
whale.  The  bill  is  filed  by  these  four 
seamen,  on  the  part  of  themselves  and  all 
other  the  crew  who  have  not  been  satisfied 
in  respect  of  this  voyage,  for  the  purpose 
of  having  an  account  of  the  produce  of 
the  sperm  oil,  and  also  of  the  produce  of 
the  ambergris,  in  order  to  determine  what 
should  be  their  respective  proportions  of 
the  nett  profits  of  the  voyage. 

It  has  been  observed  in  the  first  place, 
that  these  four  persons  ought  not  lo  hav» 
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joined  in  one  suit ;  that  they  executed 
separate  deeds  of  release,  and  consequently 
that  they  ought  to  have  filed  four  different 
bills  for  the  amount  of  their  demands.  It 
appears,  upon,  the  evidence,  that  the  pro- 
position made  to  them  on  the  part  of  the 
defendant,  to  accept  a  certain  sum  in  satis- 
faction of  their  claims,  was  a  proposition 
made  to  them  jointly ;  that  they  afterwards 
accepted  this  proposition  jointly ;  and  that, 
although  there  are  four  different  deeds  of 
release,  yet  those  deeds  of  release  are 
verbatim  the  same.  It  appears,  therefore, 
to  have  been  one  single  transaction,  and 
not  four  different  transactions;  and  it 
does,  therefore,  appear  to  me,  that,  instead 
of  complaining  that  one  suit  alone  was  in- 
stituted, the  defendant  has  reason  to  be 
satisfied  with  this  union  of  the  suits,  which 
has  saved  him  much  litigation  and  much 
expense.  It  is  admitted,  that  if  there  had 
been  one  deed  of  release  only,  in  t  at  case 
the  suit  would  have  been  properly  framed ; 
and  I  am  of  opinion,  that  the  circumstance 
of  there  being  four  different  deeds  of  re-* 
lease  (considering  the  transaction  as  one), 
can  make  no  difference. 

This  suit  I  have  already  stated  to 
be  instituted  on  behalf  of  the  plaintiff 
themselves,  and  all  other  the  crew  of  this 
ship,  who  have  not  been  satisfied  their  de- 
mands in  respect  of  the  voyage.  It  is  said 
that  is  improper,  because  the  parties  can 
only  file  a  bill  on  behalf  of  themselves, 
and  such  other  persons  as  stand  precisely 
in  the  same  relation  to  the  defendant ;  and 
that  these  persons,  therefore,  stood  only  in 
the  same  relation  with  such  of  the  crew  as 
have  executed,  like  themselves,  releases, 
and  do  not  stand  in  the  same  relation  with 
the  other  part  of  the  crew,  who  have  not 
executed  such  releases.  If  the  Court  pro- 
nounces its  judgment,  as  it  presently  will  do, 
that  these  four  persons  are  entitled  to  an 
account  notwithstanding  the  releases,  then  it 
will  be  manifest  that  the  suit  is  properly 
instituted  on  behalf  of  themselves  and 
all  other  the  unsatisfied  part  of  the  crew ; 
for  the  effect  of  having  the  accounts  which 
this  bill  prays,  (which  must  depend  upon 
the  question,  whether  the  releases  are  or 
are  not  to  stand,)  will  be,  that  all  the  un- 
satisfied part  of  the  crew  have  a  common 
interest  with  the  plaintiffs  in  the  accounts 


prayed  by  this  bill ;  and  it  would  have  been 
an  objection  to  this  suit,  that,  the  accounts 
being  to  be  taken,  they  were  to  be  taken 
in  the  absence  of  all  other  the  crew,  except 
these  four  persons. 

Another  objection  made  is,  that  this  bill 
contains  no  prayer  to  avoid  the  releases. 
That  is  very  true ;  there  is  no  prayer  in  this 
bill  directly  to  avoid  the  releases ;  but  the 
prayer  of  the  bill  desires  those  accounts 
which  could  only  be  given  to  the  plaintiffi, 
provided  the  Court  was  of  opinion  that 
those  releases  were  void.  It  is  in  eflfect  a 
bill  to  avoid  the  releases,  because  it  prays 
accounts  wholly  inconsistent  with  the  effect 
of  the  releases.  I  find  in  the  bill  an  alle- 
gation, that  the  releases  \Ad  been  obtained 
by  fraud  and  misrepresentation ;  con- 
sistently therefore  with  the  rule,  that  the 
Court,  under  the  prayer  for  general  relief, 
is  to  give  such  relief  as  the  statement 
of  the  proceedings  makes  fit  and  neces- 
sary— the  mere  allegation,  that  the  releases 
were  obtained  by  fraud  and  misrepresenta- 
tion, would,  under  the  head  of  general  re- 
lief, entitle  the  plaintiffs  to  that  which  they 
claim. 

These,  I  think,  are  all  the  objections 
that  were  taken  in  point  of  form. 

I  requested  that  the  parties  would  inform 
me,  (seeing  that  the  passage  of  the  answer 
on  this  point  was  extremely  equivocal,) 
whether  it  was  to  be  considered,  that  the 
sum  given  to  these  plaintiffs  as  the  price 
of  the  release  was  to  be  considered  as  an 
entire  sum,  or  whether  it  was  to  be  consi- 
dered, that  the  price  was  divided  into  two 
parts — namely,  a  price  in  respect  of  the 
sperm  oil,  and  a  price  in  respect  of  the 
ambergris.  It  was  taken  for  granted,  by 
the  counsel  on  both  sides,  that  it  was  in 
truth  a  contract  consisting  of  two  prices ; 
that  the  produce  of  the  sperm  oil  was  taken 
at  a  certain  sum  stated,  and  that  the  amber- 
gris was  purchased  by  the  defendant  at 
Uie  price  of  900/.  The  answer  given  to 
my  inquiry  was  consistent  with  the  argu- 
ment of  counsel,  that  it  was  substantially 
considered  as  being  in  effect  two  contracts — 
one  for  the  sperm  oil,  and  the  other  for  the 
ambergris;  and  it  is  upon  this  principle 
that  I  shall  now  proceed.  The  bill  com- 
plains of  misrepresentation  with  respect  to 
the  amount  of  the  produce  of  the  sperm 
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oi]|  and  of  misrepresentation  with  respect 
to  the  statement  of  what  the  defendant  calls 
the  custoipary  charges,  which  he  has  a 
right,  in  the  first  place,  to  deduct  from 
the  gross  produce.  Now,  with  respect  to 
the  fact  of  misrepresentation  as  to  the  gross 
produce,  that  is  perfectly  manifest ;  for  the 
defendant,  by  his  answer,  admits  that  he 
represented  the  gross  produce  to  be  the 
sum  of  about  7500/*  and  a  fraction ;  he 
is  afterwards  required,  by  an  amendment  of 
the  bill,  to  set  out  the  particulars  of  that 
produce,  and  he  there  admits  that  the  gross 
produce  was  the  sum  of  8280/.  I'hese 
plaintifli,  therefore,  contracted  with  him 
upon  the  faith  of  a  representation,  that  the 
gross  produce  amounted  only  to  about 
7500/.,  whereas,  in  truth,  it  amounted  to  a 
considerably  larger  sum.  There  is,  there- 
fore, on  the  part  of  the  defendant,  admitted 
misrepresentation  with  respect  to  the  gross 
produce. 

With  respect  to  the  customary  charges, 
(taking  the  answer  to  the  amended  bill  into 
consideration,  and  the  schedule  annexed  to 
his  answer,)  there  is  also  misrepresentation. 
The  bill  alleges,  that  there  were  charged  as 
against  the  plaintiffs  by  the  defendant, 
860  tons  of  casks  at  the  rate  of  4/.  lOs. 
per  ton,  which  was,  in  truth,  the  rate  stipu- 
lated for  in  the  articles  under  which  the 
Toyage  was  undertaken.  Upon  turning  to 
the  first  answer  of  the  defendant,  he  says 
he  admits,  not  that  there  were  860  tons 
charged,  but  that  there  were  200  tons 
charged  at  the  rate  of  41,  lOs,  per  ton, 
giving  no  answer  with  respect  to  the  charge 
for  860  tons.  He  admits  that  he  charged 
for  2200  tons — which  is,  in  truth,  when  the 
bill  is  considered,  stating  that  he  charged 
for  800  tons  only.  Upon  reference  to  the 
schedule,  it  will  appear  that  he  charged 
not  oidy  for  the  860  tons  as  the  bill 
alleged,  but  there  is  added  to  the  schedule 
a  farther  charge  of  60  tons  at  the  rate  of 
4/.  10«.  per  ton.  I  cannot,  in  that  respect, 
understand  the  schedule,  because  I  should 
rather  have  thought  the  defendant  had 
meant  those  60  tons  had  been  allowed  for 
to. the  plaintifis,  it  never  being  pretended 
there  were  more  than  860  tons  in  the 
whole.  I  apprehend,  therefore,  the  de- 
fendant has  made  some  mistake  in  that  re- 
spect :  he  has  added  the  60  tons,  and  the 


price  of  them  at  4/.  10«.  per  ton,  instead 
of  deducting  that  sum,  so  as  to  increase 
the  proportion  due  to  the  defendant.  But, 
however  that  may  be,  here  is  a  plain  ad- 
mission of  misrepresentation,  the  effect  of 
the  answer  being,  that  he  had  charged  the 
plaintifis  with  200  tons  only,  and  it  now 
turning  out  by  the  admissions  in  the 
schedule,  that  he  actually  charged  them  with 
860  tons  at  the  rate  of  4/.  10#.  per  ton. 

It  is  hardly  necessary  to  enter  into  the  con- 
sideration of  any  other  charge,  because, 
there  being  this  plain  misrepresentation 
with  respect  to  one  charge,  it  would  let  the 
plaintiffs  into  the  whole  account,  upon  the 
principle  of  surcharging  and  falsifying. 
But  there  is  one  very  remarkable  case  of 
misrepresentation  with  respect  to  the  ex- 
penses of  pilotage.  The  bill  charges,  that 
he  had  in  his  accounts  deducted  certain 
considerable  sums  in  respect  of  pilotage, 
that  those  were  sums  which  he  ought  per- 
sonally to  have  paid  as  the  owner  of  the 
ship,  and  that  they  formed  no  ground  of 
deduction.  Upon  looking  at  the  schedule 
to  his  answer,  we  find  that  he  deducted  no 
less  than  three  sums  for  pilotage,  amount- 
ing to  nearly  200/.  So  that  here  is  a 
second  admitted  case  of  plain  misrepre- 
sentation. Upon  these  grounds,  I  am  of 
opinion  that  the  plainti£&  are  entitled  to 
an  account  of  the  produce  of  the  sperm 
oil ;  and  the  Master  must  be  directed,  in 
taking  that  account,  to  allow  the  defendant 
all  usual  and  customary  charges. 

Considering  this  as  a  double  contract — 
as  embracing  two  distinct  subjects,  it  would 
not  follow,  because  an  account  was  direct- 
ed with  respect  to  the  sperm  oil,  that  there- 
fore an  account  should  be  directed  with 
respect  to  the  ambergris.  If  it  had  been 
one  entire  contract  for  a  gross  sum,  then 
the  effect  of  directing  the  account  must 
have  been  extended  to  the  whole  subject, 
as  well  to  the  ambergris  as  the  sperm  oil ; 
but,  considering  the  contract  to  be  divided, 
it  remains  to  be  considered  whether  the 
plaintiffs  are  or  are  not  entitled  to  the 
account  which  they  pray  with  respect  to 
the  ambergris.  The  ambergris  I  have 
already  stated  to  be  of  a  very  extraordi- 
nary amount,  owing  to  the  accidental  cir- 
cumstance I  before  referred  to.  The  ship 
returned  on  the  18th  of  October;  and  in 


U4r 


CASES  IN  CHANCERY : 


that  same  month  of  October  the  defendant 
has  a  meeting  with  these  four  persons — the 
plaintifib — and  he  then  proposes  to  them, 
as  he  states  it,  to  give  them  at  the  rate  of 
900/.  as  an  equivalent  for  the  crew's  pro- 
portion of  the  ambergris. 

The  bill  charges  that  the  defendant 
represented  the  ambergris  to  be  of  the 
value  only  of  800i. ;  but  meaning  to  deal 
with  liberality  towards  the  plaintiffs,  he 
had  voluntarily  proposed  to  give  more  than 
the  actual  value ;  he,  therefore,  proposed 
to  them  to  take  900/. ;  900/.  they  agreed 
to  take,  and  they  accordingly  executed  the 
releases,  upon  the  supposition  that  the 
gross  produce  of  the  sperm  oil  was  7500/. 
and  a  fraction,  and  that  the  produce  of  the 
ambergris  was  to  be  taken  at  the  sum  of 
about  900/.  This  ambergris  was,  in  the 
month  of  March  following,  sold  by  public 
auction,  at  which  the  defendant  became  the 
sole  purchaser  for  1,583/.  That  sum,  how- 
ever, cannot  be  taken  as  any  criterion  of  the 
actual  value  of  the  property ;  for  that  sale 
has  been  set  aside  in  another  suit.  The  900/. 
amounts  to  about  the  rate  of  3s.  6d,  per 
ounce  for  the  ambergris.  I  think  the  first  re- 
sale by  the  defendant  after  he  had  thus  be- 
come the  apparent  owner  of  the  property, 
was  at  the  rate  of  45«.  per  ounce ;  he  having 
given  to  these  plaintiffs  the  sum  of  $s.  6d. 
per  ounce  only.  There  was  afterwards  a 
sale  at  40jr.  an  ounce,  and  afterwards  a  sale 
at  S5s.  an  ounce ;  but  the  great  bulk  of  the 
ambergris  seems  to  have  been  sold  for 
exportation  at  the  price  of  Z2s.  an  ounce. 
Now,  computing  the  ambergris,  upon  the 
whole,  as  of  the  value  of  22#.,  or  of  2S#. 
or  24«.  an  ounce,  then  the  inadequacy  of 
price  would  be  the  difference  between 
Ss.  6d.  and  about  ftSs,  or  24i,  an  ounce, 
which  is,  perhaps,  the  fair  average  of  what 
the  actual  value  was.  Upon  the  ground 
of  mere  inadequacy  of  price,  no  contract 
has  in  equity  been  yet  avoided.  There 
was  a  case  before  Lord  Eldon,  which  I 
have  looked  for,  but  without  finding  it — a 
case  within  my  own  experience,  in  which 
Lord  Eldon  was  at  first  disposed  to  send 
an  inquiry  to  the  Master  for  the  purpose 
of  determining,  whether,  upon  a  mere  in- 
adequacy of  price,  a  contract  could  be 
avoided.  In  that  case,  the  alleged  differ- 
ence in  value  was  only  as  four  to  one ;  but 


Lord  Eldon  considered  an  inadequacy  so 
great,  as  in  itsielf  affording  an  inference, 
that  there  had  not  been  fair  dealing  be- 
tween the  parties,  but  that  advantage  had 
been  taken,  on  the  part  of  the  defendant, 
of  the  situation  of  the  plaintiff.  Lord 
Eldon  did  not  ultimately  send  that  refer- 
ence to  the  Master,  being  of  opinion,  firom 
the  other  circumstances  of  the  case,  that  a 
plain  advantage  had  been  taken  of  the 
Ignorance,  distress,  and  unprotected  state 
of  the  defendant. 

I  should  be  justified  upon  th^  principle 
upon  which  my  Lord  Eldon  was  proposing 
to  proceed  in  that  case,  to  say,  that,  the 
proved  price  being  more  than  six  times  the 
sum  actually  given  to  the  plaintiffs,  was  in 
itself  such  an  inadequacy  of  value,  as  to  in- 
duce the  Court  to  avoid  the  contract ;  it 
being  scarcely  possible,  with  fair  dealing 
between  the  parties,  tliat  persons  would 
have  been  induced  to  part  with  their  pro- 
perty, at  less  than  a  sixth  of  the  actual 
value.  I  do  not  rely  upon  that  ground 
alone.  If  the  inadequacy  of  price,  be  not 
such  as  in  itself  to  avoid  the  contract,  it  is 
at  least  strong  evidence  against  the  fair 
dealing  between  these  parties ;  and  there  are 
many  circumstances  in  this  case,  which 
come  in  aid  of  that  circumstance,  in  order 
to  establish  an  opinion  in  my  mind,  that  this 
contract  cannot  be  maintained. 

In  the  first  place,  the  alleged  contract,  or 
the  proposition  on  the  part  of  the  defen- 
dant, was  made  in  that  same  month  of 
October,  in  which  the  ship  arrived  in  the 
port  of  London ;  that  is  some  evidence 
of  surprise.  In  the  next  place,  it  appears 
that  these  four  seamen,  who  are  thus  in- 
duced to  enter  into  these  releases,  were  in 
such  distress  of  circumstances,  that,  be- 
tween the  arrival  of  the  ship  on  the  19th 
of  October,  and  the  end  of  that  month, 
they  had  been  actually  obliged  to  apply  to 
the  owner  of  the  ship  for  small  pecuniary 
advances  for  their  subsistence  This  ap- 
pears by  the  book  handed  to  me,  in  which 
these  sums  are  stated.  One  has  6/.  and  ano- 
ther 7/. ;  so  that  it  is  plain  evidence  they 
were  in  circumstances  of  pecuniary  difficulty. 
In  the  next  place,  they  were  wholly  un- 
protected— there  was  no  person  whatever 
with  whom  it  was  alleged  that  they  con- 
sulted upon  the  subject.    The  defendant,  in 
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his  answer,  has  made  a  statement,  which 
undoubtedly  was  intended  to  mislead  the 
Court  in  this  respect ;  for  he  states  in  his 
answer,  that  no  person  was  present,  except 
a  clerk  of  Messrs.  Howard  &  Co. ;  mean- 
ing, therefore,  tliat  the  Court  should  infer 
that  the  clerk  of  Howard  &  Co.  (being  at- 
tornies)  was  present  as  the  adviser  and  for 
tlie  protection  of  these  plaintiffs :  but  the 
clerk  has  been  examined,  and  he  states,  that 
he   had  no  connexion   with  them    in  the 
matter ;  that  he  attended  on  the  part  of  other 
persons  who  had  demands  upon  some  of  the 
plaintififs,  for  the  purpose  of  obtaining  pay- 
ment of  those  demands,  in  case  the  parties 
should  be  able  to  agree  to  the  terms  pro- 
posed.    In  the  next  place,  the  situation  in 
life  of  these  parties  shews  that  they  were 
not  very  competent  to  business.     In  truth, 
they  were  totally  ignorant  of  all  the  forms 
and  habits  of  business.  The  defendant  tells 
us  in  the  course  of  his  answer  repeatedly, 
that  he  never  produced  the  accounts,  and 
vouchers  to  verify  the  statements  he  made 
to  the  plaintiffs,  but  that  he  did  not  pro- 
duce them,  because  they  did  not  ask  for 
them.     We  find  persons,  in  this  low  condi- 
tion of  life,  so  ignorant  of  business,  that 
they  come  to  a  settlement  in  respect  of 
claims  upon  a  subject  of  this  nature,  without 
even  demanding  those  accounts,  by  which 
the  extent  of  their  claims  were  to  be  ascer- 
tained.    There  is  another  circumstance  of 
considerable  importance,  which  is,  that  the 
defendant,  from  the  nature  of  his  commer- 
cial engagements,  must  have  known  what 
waa  the  market  price  of  ambergris  at  this 
period,  and  what  was  the  quantity  of  am- 
bergris then  in  the  market.    For  it  appears 
by  the  evidence,  that  the  quantity  of  amber- 
gris used  in  this  whole  kingdom  is  very 
small :  the  price  therefore  will  always  be  in 
proportion  to  the  quantity  of  the  article 
found  in  the  market.     Now,  it  appears,  by 
the  evidence  of  two  witnesses,  that  the  last 
price  of  ambergris,  prior  to  this  transaction 
in  the  month  of  October  1 823,  was  from 
45s.  to  508.  an  ounce  ;  and  that  there  was 
very  little   ambergris  left  in  the  market. 
These  were    circumstances,   which    could 
Dot  but  be  known  to  the  defendant ;  they 
could  not  be  known  to  the  plaintiffi ;  and 
whether  it  was  the  absolute  duty  of  him 
to  tell  them  those  circumstances,  I  do  not 


decide;  it  would,  however,  undoubtedly 
have  been  more  fair,  to  have  disclosed  to 
them  what  was  the  state  of  the  market  with 
respect  to  this  subject.  But  combining  alto- 
gether the  ignorance  and  unprotected  state 
of  these  plaintiffs,  their  pecuniary  distress, 
and  their  total  want  of  all  knowledge  or  in- 
formation as  to  the  method  or  habits  of  bu- 
siness,— ^adding  these  circumstances  to  the 
great  inadequacy  of  price,  I  am  of  opi- 
nion, that  this  is  a  contract  which  no  court 
of  equity  can  permit  to  stand :  and  that  an 
account  must  be  taken  as  well  of  the  pro- 
duce of  the  ambergris,  as  of  the  produce  of 
the  sperm  oil. 


1829. 


} 


HANSON  V,  WALKER. 


A  tettaior  dies  in  England^  domiciled  herCf 
and  dies  seised  of  lands  in  a  foreign  country  ^ 
which,  by  the  law  of  that  country,  and  also 
by  the  will,  are  charged  with  his  debts ;  the 
assets  being  insufficient  for  the  payment  of 
his  simple  contract  debts,  the  produce  of 
those  lands  must  be  applied  among  the  simple 
contract  creditors  according  to  the  priorities 
recognized  by  the  law  of  the  country  where 
the  lands  are  situate. 

This  was  a  creditor's  suit  for  the  admi- 
nistration of  the  assets  of  John  Nutt. 
He  was  domiciled  in  England,  and  died 
there.  He  had  no  real  estate  in  England, 
but  he  had  real  estates  in  Georgia  and 
South  Carolina. 

A  great  part  of  the  personalty  had  been 
exhausted  by  the  specialty  creditors ;  the 
real  estates  in  Georgia  and  South  Carolina 
had  been  sold  ;  but  the  whole  produce  of 
the  sale,  and  the  remainder  of  the  person- 
alty were  not  sufficient  to  pay  the  simple 
contract  debts  of  the  testator. 

The  will  would  have  charged  lands  in 
England  with  his  debts. 

By  the  decree,  on  further  directions,  dated 
the  16th  February  1827,  it  was,  among  other 
things,  declared,  that  the  real  or  landed  es- 
tate of  the  said  testator,  situate  in  the  states 
of  Georgia  and  South  Carolina  in  the  United 
States  of  America,  are  by  the  laws  of  those 


136 


CASES  IN  CHANCERY 


states  subject  to  tlie  payment  of  simple  con- 
tnust  debts ;  and  it  was  referred  to  the  Mas- 
ter to  inquire,  whether  the  will  of  the  testa- 
tor Nutt  would  be  operative  by  the  laws  of 
those  states,  or  either  of  them,  to  charge  the 
lands  of  the  testator  situate  in  those  states, 
or  either  of  them,  with  the  payment  of  his 
debts,  and  in  what  way;  and  whether,  by  the 
laws  of  the  state  of  Georgia  and  South  Caro- 
lina, or  either  of  them,  any  and  what  order, 
pralerenGes,  or  priorities  are  observed,  in 
the  payment  of  debts  due  by  a  deceased 
person,  where  the  assets  of  sudi  deceased 
person  ane  insufficient  for  the  payment  of 
the  whole  of  such  debts  in  full. 

The  Master  found,  that  the  will  of  the 
testator  would  be  operative,  by  the  laws  of 
the  states  of  Georgia  and  South  Carolina  in 
the  United  States  of  America,  to  charge  the 
lands  of  the  testator,  situate  in  those  states, 
with  the  payment  of  his  debts  according  to 
the  priorities  thereinafter  mentioned ;  and 
he  also  found,  that,  by  the  laws  of  the  state 
of  Georgia,  the  order,  preference,  or  priority 
observed  in  the  payment  of  debts  due  by  a 
deceased  person,  where  tiie  assets  of  such 
deceased  person  are  insufficient  for  the  pay- 
ment of  the  whole  of  such  debts  in  full,  is 
as  follows  : — 1st,  Funeral  expenses,  and 
other  expenses  of  the  last  sickness ;  Sdly, 
charges  of  probate  and  will,  or  of  letters  of 
administration;  9dly,  claims  substantiated 
by  estates  or  orphans,  where  the  intestate  is 
a  defaulting  guardian,  executor,  or  admi- 
nistrator, as  provided  by  the  5  th  section  of 
.the  act  of  16th  Feb.  1799 ;  4thly,  debts  due 
to  the  public ;  5thly,  judgments,  mortgages, 
executions,  and  liens;  6th]y,  rent;  7thly, 
bonds  and  other  specialties,  bills  of  ex- 
change, and  promissory  notea*  and  other 
liquidated  demands,  bearing  date  since  9th 
June  1791 ;  and  lastly,  debts  due  upon  open 
accounts. 

In  South  Carolina  there  was  no  such 
distinction  between  the  different  species  of 
simple  contract  creditors. 

The  question  was,  whether  the  produce 
of  the  Georgian  esute  should  be  applied 
exclusively  in  satisfaction  of  creditors  having 
liquidated  demands  on  bills  of  exchange, 
promissory  notes,  &c.,  or  whether  it  was  to 
go  among  creditors  on  open  unliquidated 


accounts  rateably  with  simple  contract  credi- 
tors of  the  other  class. 

Mr.  Pepytt  for  the  creditors  on  open  un- 
liquidated accounts. 

The  testator  having  been  domiciled  in 
England,  and  dying  here;  and  having  made 
a  will,  which  would  have  charged  lands  here 
with  the  payment  of  his  debts,  the  produce 
of  the  lands  in  Georgia,  which  is  now  in 
court,  ought  to  be  applied  in  the  same  man- 
ner as  if  the  money  had  ao^en  from  lands  in 
England.  The  priority,  ajfowed  by  the  local 
law  of  Georgia  to  one  class  of  creditors 
over  another,  ought  not  to  have  any  in- 
fluence here.  Besides,  the  personalty  should 
unquestionably  have  been  applied  according 
to  the  law  of  England — all  the  simple  con- 
tract creditors  would  have  come  upon  it 
equally.  But  a  great  part  of  it  (to  the 
amount  of  more  than  2,000/.)  has  been  ex- 
hausted by  specialty  creditors.  To  this 
extent  the  assets  ought  to  be  marshalled ; 
and  so  much  of  the  produce  of  the  real 
estate,  as  will  replace  the  personalty  which 
has  gone  in  payment  of  the  specialty  credi- 
tors, ought  to  be  applied  exactly  as  the 
personalty  would  have  been  applicable. 

Mr,  Fonblan^  and  Mr,  Simpkinson  for 
the  plaintiffs,  contra. 

Mr,  Barber,  fbr  the  executors. 

The  MaHer  of  the  RolU  held,  that  the 
produce  of  the  Georgian  estate  was  to  be 
applied  in  satisfaction  of  the  simple  con- 
tract creditors  according  to  the  order  of 
priority  recognised  by  the  law  of  Georgia, 
and  that  the  doctrine  of  marshalling  of  assets 
did  not  apply  to  a  case  like  the  present. 


1829      ^ 
March's.)    ow«.WAro  r.  meaebs. 

A  ieMatrix,  honing  30,000/.  <^  three  per 
ceni.  stock,  tram/erred  26,000/.  ofUio  lm«- 
teei,  upon  trust  for  herself  for  her  life,  and 
after  her  death  for  such  persons  as  she  shoaid 
by  deed  or  fsill  apptnnt:  she  appointed 
25,000/.  of  the  stock  among  her  children : 
shortly  afterwards  she  made  a  wiU^  by  which 
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she  gtme  legaae*  of  stock  to  the  ttmount  of 
SOfOOOL  to  persons,  who  also  took  under  the 
apptnntfnentt  though,  in  fact,  exclusive  of  the 
25fiQOL,  she  had  only  5fi00L  stock,  and 
the  rest  of  her  property  teas  of  inconsiderable 
value : — Heldf 

That  her  declarations  to  her  solicitor,  at 
the  time  ofginmg  instructions  to  him  for  her 
mil,  that  she  then  had  30,000/.  stock,  were 
admissible  in  evidence* 

And,  those  declarations  being  received,'^ 
Held,  thai  the  parties  were  bound  to  elect  fie- 
tween  the  will  and  the  deed  of  appointment* 

In  the  moDth  of  April  1821,  Mary  Ann 
Meaiea»  then  a  widow,  and  the  mother  of 
George  Hammond  Meares,  Peter  Guilie- 
baud  Meares,  Henry  Meares,  Amelia  Jane 
Mesres,  Robert  Meares,  John  Meares,  and 
Mary  Ann  Watt,  requested  her  brother 
Peter  Guillebaud,  together  with  Peter  Do- 
bree,  and  George  Hammond,  to  accept  a 
transfer  of  the  sum  of  25,000/.  stock  in 
the  three  per  cent,  reduced  bank  annuities, 
then  bebnging  to  her,  Mary  Ann  Meares,  and 
standing  in  her  name,  and  to  become  trus- 
tees thereof,  upon  such  trusts  as  she  should 
dedare. 

These  three  gentlemen  accepted  the  trust, 
the  tranafer  of  the  stock  was  made ;  and,  by 
a  deed  dated  the  14th  of  April  1821,  it 
wai  declared  that  they  should  stand  pos- 
leswd  of  it,  upon  trust  to  pay  Mary  Ann 
Meares  the  dividends  or  annual  produce 
thereof  for  her  separate  use  during  her  life, 
and,  after  her  decease,  upon  trust  to  assign 
sod  transfer  the  capital  stock,  and  the 
divideads,  interest,  and  annual  proceeds 
anco  sQch  person  or  persons,  at  such  time 
or  times,  in  such  parts,  shares,  and  propor* 
tions,  and  to  and  for  such  ends,  intents,  and 
purposes,  and  upon  such  trusts,  and  subject 
to  sneh  powers,  provisos,  declarations,  re* 
strictions,  and  agreements  as  Mary  Ann 
Meares,  whether  covert  or  sole,  should,  at 
aoy  time  or  times. during  her  life,  by  any 
deed  or  deeds,  writing  or  writings,  with  or 
without  power  of  revocation,  to  be  by  her 
lealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses, 
or  by  her  last  will  and  testament  in  writing, 
or  any  writing  purporting  to  be  or  in  the 
oature  of  her  last  will  and  testament,  or 
sny  codicil  thereto  to  be  by  her  signed  and 
Vol.  VII.  Cranc. 


published  in  the  presence  of  and  attested 
by  the  like  number  of  witnesses,  direct  or 
appoint,  and,  in  default  of  such  direction  or 
appointment,  or  in  case  any  such  should  be, 
then  and  as  to  such  part  or  parts  of  the 
stocks,  funds,  or  securities  as  should  not  be 
appointed  or  disposed  of  by  such  direction 
or  appointment,  and  in  the  meantime  sub« 
ject  thereto,  upon  trust,  to  pay,  assign,  and 
transfer  the  same  unto  the  executors  or  ad* 
roinistrators  of  her,  Mary  Ann  Meares. 

Mary  Ann  Meares,  by  deed  dated  the 
3rd  of  May  1821,  and  executed  as  required 
'  by  the  power,  appointed  the  sum  of  25,000/. 
amongst  her  children  as  follows,  vis.  to 
Mary  Ann  Watt,  6,000/. ;  to  John  Meares, 
6,000/.;  to  Robert  Meares,  1,000/.;  to 
G.  H.  Meares,  4,000/. ;  to  P.  G.  Meares, 
4,000/.;  to  Henry  Meares,  9,000/.;  and 
to  Amelia  Jane  Meares,  2,000/. 

Mary  Ann  Meares  afterwards  made  her 
last  will  and  testament  in  writing,  bearing 
date  the  26th  of  May  1823,  which  was  sign- 
ed and  published  by  her  in  the  presence  of, 
and  also  attested  by,  two  witnesses;  and 
thereby,  afker  reciting  that  there  was  then 
standing,  in  the  name  of  Peter  Guillebaud, 
in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  the  sum  of  2,000/. 
three  per  cent,  reduced  bank  annuities  of 
the  year  1726,  upon  trust,  af^er  her  de- 
cease, to  pay  and  transfer  the  same,  and 
the  dividends  and  interest  thereof,  unto  such 
persons,  in  such  manner,  and  upon  such 
trusts,  intents,  and  purposes,  as  she  should 
by  her  last  will  and  testament  in  writing 
direct  or  appoint, — she,  in  exercise  of  the 
power,  appointed  the  2,000/.  three  per  cent, 
bank  annuities  unto  her  executors  as  part 
of  the  residue  of  her  estate ;  she  then  be* 

?[ueathed  certain  sums  to  her  children  as 
bllows : — to  Mary  Ann  Watt,  5,000/.  three 
per  cent,  reduced  annuities ;  to  John 
Meares,  5,000/.  like  annuities;  to  G.  H. 
Meares,  5,000/.  like  annuities;  to  Peter 
Guillebaud  Meares,  5,000/.  like  annuities ; 
to  Henry  Meares,  5,000/.  like  annuities ;  to 
Amelia  Jane  Meares,  3,000/.  like  annui- 
ties; and  to  Robert  Meares,  2,000/.  like 
annuities ;  and  she  declared  that  her  rea- 
son for  making  a  distinction  in  her  bequests 
to  him  (Robert  Meares)  and  her  other  chil- 
dren was,  that  she  considered  him  to  be 
already  handsomely  provided  for. 
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There  was  not,  at  the  time  of  making  the 
will  or  at  any  other  time,  standing  in  the 
name  of  Peter  Guillebaud,  the  sum  of  2,000/. 
three  per  cent,  reduced  bank  annuities  of  the 
year  1726,  or  any  other  stock  of  any  de- 
scription, except  the  25,000/.   three    per 
cent,   reduced  bank    annuities  transferred 
upon  the  aforesaid  trusts  into  the  names  of 
Peter  Guillebaud,  Peter  Dobree,  and  Geo. 
Hammond ;  but  there  was  standing  in  the 
name  of  P.  Guillebaud,  as  surviving  trustee, 
2,000/.  three  per  cent,  reduced  bank  annui- 
ties of  1726,  of  which  the  testatrix  was  pos- 
sessed before  her  marriage  with  her  late 
husband,  John  Meares  the  elder,  and  the 
trusts  of  which  were  declared  by  her  mar- 
riage settlement,  bearing  date  the  21st  of 
May  1796,  for  the  separate  use  of  the  tes- 
tatrix during  her  life,  and,  after  her  decease, 
for  her  husband  for  his  life,  and,  after  the 
decease  of  the  survivor  of  them,  for  all  the 
children  of  the  marriage  in  equal  shares  at 
their  respective  ages  of  twenty-one  years. 
The  testatrix,  some  time  before  her  death, 
was  possessed,  exclusively  of  the  25,000/. 
stock,  of  the  sum  of  4,000/.  like  annuities 
standing  in  her  own  name ;  and  some  small 
purchases  of  stock  were  afterwards  made 
by  her  ;  so  that,  at  the  time  of  her  death,  the 
stock  to  which  she  was  entitled,  including 
the  25,000/.   which    she    had   appointed, 
amounted  to  about  90,000/.  three  per  cent, 
reduced  bank  annuities.  She  had  also  other 
personal  estate  sufficient  for  the  payment  of 
her  debts,   funeral   and  testamentary  ex- 
penses, but  not  of  such  an  amount  as  to 
leave  any  considerable  surplus. 

Thus,  the  whole  of  her  property,  includ- 
ing the  25,000/.  stock,  did  not  much  exceed 
80,000/.  three  per  cent,  reduced  bank  annui- 
ties; and  the  legacies  given  by  her  will 
amounted  alone  to  dO,000/.  stock. 

The  question  was,  whether  the  parties 
were  to  elect  between  the  benefits  given 
them  by  the  deed  of  appointment,  and  the 
benefits  given  them  by  the  will :  or,  whether 
the  appointment  was  to  prevail,  and  the  le« 
gatees  were  to  abate  proportionally. 

In  order  4o  raise  a  case  of  election,  the 
bill  alleged,  that,  after  the  execution  of  the 
deed  of  appointment,  the  testatrix  always, 
and  particularly  at  the  time  of  making  her 


will,  treated  and  considered  the  25,000/. 
three  per  cent,  bank  annuities  as  her  own 
property,  and  as  property  which  she  had 
the  right  to  dispose  of  amongst  her  children, 
in  such  manner  as  she  should  think  proper ; 
and  that,  in  the  instructions  which  were 
given  by  her  to  her  solicitor,  for  preparing 
her  will,  and  in  the  statement  of  her  pro- 
perty contained  in  the  instructions,  the 
25,000/.  three  per  cent,  bank  annuities 
was  mentioned  by  her  as  part  of  her  pro- 
perty, and  subject  to  her  disposition  by  will 
amongst  her  children. 

The  solicitor  who  prepared  the  will  was 
examined  as  a  witness. — He  deposed,  that 
a  certain  paper  writing,  to  which  he  referred 
as  an  exhibit,  was  of  his  own  handwriting, 
and  was  written  by  him  on  the  19th  of 
May  1 823,  on  the  occasion  of  Mary  Ann 
Meares,  the  testatrix,  attending  at  his  office, 
to  make  her  will ;  that  the  same  was  writ- 
ten in  the  presence  of  M.  A.  Meares,  for 
the  purpose  of  being  instructions  for  her 
last  will  and  testament ;  and  that  the  pur- 
pose, for  which  the  paper  writing  was 
written,  was  carried  into  effect  by  a  will 
being  prepared  afterwards  on  or  about  the 
26th  of  May  1823.  This  paper  writing 
mentioned  30,000/.  stock,  as  standing  in 
the  name  of  the  testatrix* 

He  further  deposed,  that,  at  the  time 
when  she  gave  the  aforesaid  inatructions, 
she,  the  testatrix,  stated  to  the  witness,  that 
she  had  then  standing  in  her  name  the  sum 
of  80,000/.  three  per  cent,  reduced  bank 
annuities,  and  that  she,  the  testatrix,  had 
then  at  her  disposal  the  further  sum  of 
2000/.  in  the  same  reduced  bank  annuities, 
which  was  then  standing  in  the  name  of 
Peter  Guillebaud. 

Mr.  Home  appeared  for  the  plaintifis,  and 
contended,  that  the  parties  must  be  put  to 
elect. 

Mr.BiehersUih  and  Mr,  Tretlaee^  for  the 
defendants,  insisted,  that  no  case  of  election 
was  raised  by  the  will. 


The  first  question  was,  whether  the  paper 
of  instructions,  and  the  evidence  of  the 
solicitor  of  the  testatrix  was  admissible. 
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On  this  point  the  following  cases  were 
cited  : — 
Selmood  v.  MUdmay,  3  Ves.  306. 
HmehcUfe  ▼.  H'mchcUffe,  3  Ves*  316, 

521. 
Dmce  ▼•  Denisonf  6  Ves.  385. 

The  Master  of  the  RoUs  held,  that  the 
case  came  within  the  principle  of  Hmch' 
clkffe  V.  Htnekelijfkf  and  that  the  evidence 
was  admissible. 

The  evidence  being  admitted,  there  was 
little  argument  on  the  remaining  point. 

The  Matter  of  the  RoU9.—T\\\b  lady  had 
originally  30,000/.  stock.  By  her  will  she 
disposed  of  legacies  of  stock  to  the  amount 
of  30,000/.;  and,  at  the  time  when  she 
gave  instructions  to  the  solicitor  who  pre* 
pared  her  will,  she  told  him  that  she  had 
30,000/.  stock  standing  in  her  name.  In 
fact*  she  had  parted  with  25,000/.  of  this 
stock,  by  a  deed  of  appointment.  The  evi- 
dence (which  I  have  held  to  be  admissible) 
shews,  that  she  meant,  by  her  will,  to  dis- 
pose of  a  sum  of  stock  which  included  the 
25,000/.  I  must  conclude,  that  she  had 
forgotten  the  appointment,  and  the  transfer 
of  the  25,000/.  to  trustees.  She  did  not 
mean  to  give  the  legacies  in  addition  to  the 
provisions  made  by  the  deed  of  appoint- 
ment. The  parties  must,  therefore,  elect 
between  the  will  and  the  appointment. 

With  respectalso  to  the  2,000/.  the  subject 
of  her  marriage  settlement,  which  she  has 
aflected  to  dispose  of,  there  is  a  clear  inten- 
tion to  make  it  part  of  her  general  assets. 
The  parties  must,  therefore,  confirm  that 
disposition,  unless  they  elect  against  the 
will. 


1 829.     >  Ex  parte  cunnimoham,  in  the 
March.    3       ma^^ro/*  cavenagh. 

A  petition  may  he  referred  for  imperti" 
nenee^  although  the  retpondentf  on  a  former 
occasion^  succeeded  in  a  formal  objection 
to  it. 

This  petition  had  been  in  the  paper  on 
a  former  day :  the  respondent  took  a  for- 


mal objection;  and  it  was  ordered  to  stand 
over. 

Mr.  Montague  now  applied,  that  the 
petition  might  be  referred  for  impertinence* 

Afr.  Knightf  contri^. 

Though  a  proceeding  may  be  referred 
for  scandal  at  any  time,  it  cannot  be  refer- 
red for  impertinence,  if  the  objection  be  not 
taken  in  the  first  instance.  For  instance, 
an  affidavit  cannot  be  referred  for  imperti- 
nence, if  an  affidavit  in  reply  has  been 
filed.  Here,  an  objection,  distinct  from 
that  of  impertinence,  was  taken  on  a  former 
occasion :  and  the  respondent  cannot  now 
have  a  reference  for  impertinence. 

The  Vice  Chancellor  was  of  opinion,  that 
the  respondent  had  not  lost  his  right  to 
complain  of  any  impertinent  matter  which 
the  petition  might  contain,  by  reason  of  his 
having  previously  urged  a  technical  objec- 
tion against  it  with  success. 

Reference  to  the  Master  ordered. 


1829.    1  Ex  parte  paul,  tn  the  matter 
March,  y         .of  rich. 

After  assignees  liave  acted  for  nome  time 
under  a  commission^  which  ultimately  proves 
to  be  invalid,  the  assignees  are  liable  for  the 
costs  which  have  been  iacurred,  and  not  the 
petitioning  creditor. 

A  commission  had  issued  against  Sir 
Charles  Rich ;  and  the  assignees  had  acted 
under  the  commission,  disposed  of  pro- 
perty belonging  to  the  bankrupt,  and 
brought  an  action  against  the  sheriff  to 
recover  property  taken  under  an  execu- 
tion, which  they  alleged  to  be  invalid.  In 
that  action  they  failed,  in  consequence  of 
not  being  able  to  shew  that  there  had  been 
such  a  trading  as  would  support  the  com- 
mission. 

They  now  petitioned  that  the  commis- 
sion might  be  superseded,  and  that  the 
petitioning  creditor  might  be  ordered  to 
pay  the  costs  and  expenses  Ivhich  they  had 
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Incurred,  and  the  costs  of  superseding  the 
commission. 

Mr*  Sugden  and  Mr,  Montague  appear- 
ed for  the  petition : 

Mr.  Home  and  Mr.  Collinson  appeared 
in  opposition  to  it. 

The  following  cases  were  cited:  — 

In  re  Bryant ^  £  Rose,  18. 

Ex  parte  Johnson,  1  Glyn  &  Jam.  2Sl. 


The  Vice  ChaneeUor  was  of  opinion, 
that,  as  the  assignees  had  not  made  their 
application  to  the  Coart  immediately  after 
their  appointment,  but  had  allowed  a  con- 
siderable time  to  elapse,  and  had  interfer- 
ed with  the  estate  of  the  bankrupt,  and 
had  brought  an  action  in  their  character  of 
assignees,  they  could  not  now  throw  the 
responsibility  on  the  petitioning  creditor} 
but  must  bear  it  themselves. 

Petition  dienUstedt  with  costs. 


END  OF  HILARY  TERM,  1829. 
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PU&RISB  V.    RANKBN. 


181^9. 

April  28. 

Account — Principal  and  Agent — Length 
of  Time. 

A  large  demand  established  after  a  lapse 
of  mare  than  twenty  years,  against  the  estate 
of  au  accounting  party,  though  no  evidence 
could  be  gioen  as  to  the  particulars  of  the 
dentond* 

The  bill  was  filed  on  the  8th  of  June 
1825,  by  the  executors  of  E.  A.  Cuthbert, 
against  the  executors  of  Wm.  HoUings, 
praying  a  declaration  that  the  plaintiffs 
were  entitled  to  have  a  sum  of  10,928^ 
10«.  M.  three  per  cent,  consolidated  bank  an- 
nuities, which  was  standing  in  the  names  of 
the  defendants,  and  the  dividends  and  interest 
which  had  accrued  due  since  the  transfer 
thereof  into  their  names,  applied,  as  far  as 
the  same  would  extend,  in  paying  the  sum 
of  \Sfi29L  6i.,  and  interest,  alleged  to  be 
due  to  the  estate  of  £.  A.  Cuthbert,  from 
the  estate  of  Wm.  Hollings,  in  respect  of  a 
sum  of  50,000/.,  alleged  to  have  been  re- 
ceived by  Wm.  Hollings  from  or  for  the 
use  of  E.  A.  Cuthbert,  and  to  be  paid  the 
remainder  of  such  sum  of  18,629{.  6«., 
and  interest,  out  of  the  personal  assets 


of  Wm.  Hollings ;  but  if  it  should  ap- 
pear that  Wm.  Hollings  and  E.  A.  Cuth' 
bert  came  to  an  agreement,  that  E.  A. 
Cuthbert  should  accept  and  take  the  pro- 
ceeds of  certain  indigo  and  cotton  in  the 
bill  mentioned,  consigned  by  Wm.  Hollings 
for  sale  to  Messrs.  Porcher  &  Co.,  in  full 
payment  and  satisfaction  of  the  sum  of 
50,000/.,  then,  that  an  account  might  be 
decreed  of  the  quantities  of  indigo  and 
cotton  which  were  consigned  by  Hollings 
to  Messrs.  Porcher  &  Co.  for  sale  for  tlmt 
purpose,  and  of  the  sums  of  money  at  or 
for  which  such  indigo  and  cotton  were  sold; 
and  that  it  might  be  decreed  that  the  plain- 
tiffs were  entitled  to  be  paid,  out  of  the  sum 
of  10,928/.  10«.  8d.  three  per  cent,  conso- 
lidated bank  annuities,  and  the  dividends 
accrued  thereon,  so  much  of  the  monies  pro- 
duced by  the  sale  of  the  said  indigo  and 
cotton,  as  the  monies  which  were  appropriated 
and  paid  by  Messrs.  Porcher  &  Co.  for  the 
use  of  E.  A.  Cuthbert,  would  not  extend  to 
pay,  together  with  interest,  upon  the  amount 
of  what  would  be  then  so  coming  to  the 
estate  of  E.  A.  Cuthbert,  in  respect  of  the 
proceeds  of  the  indigo  and  cottoi. 
The  defendants  resisted  the  claim. 

The  grounds  on  which  the  demand  of 
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the  plaintiffs  was  supported,  and  the  grounds 
on  which  it  was  resisted,  are  stated  at 
length  in  the  judgment  of  the  Lord  Chan- 
cellor. 

The  cause  was  originally  heard  before 
Sir  John  Leach,  as  Vice  Chancellor,  who, 
on  the  6th  of  May  1826,  pronounced  a  de- 
cree, by  which  he  ordered  that  it  be  re- 
ferred to  the  Master  to  take  an  account  of 
the  several  sums  of  money,  which,  in  pur- 
suance of  instructions  from  the  testator 
Wm.  HoUings,  were  laid  out  and  expended 
by  Messrs.  Porcher,  Redhead  &  Co.,  or 
their  successors  in  the  same  house  of  busi- 
ness, in  the  purchase  of  stock  in  the  name 
of  the  testator  Edw.  Alex.  Cuthbert,  or 
which  were  otherwise  paid  or  accounted  for 
by  Messrs.  Porcher,  Redhead  &  Co.,  or 
their  successors,  to  the  plaintiff  John  Purrier, 
on  the  account  or  as  the  executor  of  Edw. 
Alex.  Cuthbert ;  and  his  Honour  declared, 
that  the  plaintiff,  John  Purrier,  as  such 
executor,  was  a  creditor  on  the  estate  of 
Wm.  Hollings,  for  the  difference  between 
the  amount  of  several  sums  which  the  Mas- 
ter should  find  to  have  been  so  laid  out 
and  expended,  or  otherwise  paid  and  ac- 
counted for ;  and  the  sum  of  50,000/.,  which, 
according  to  the  instructions  given  by  the 
said  testator  Wm.  Hollings  to  Messrs. 
Porcher,  Redhead  8c  Co.,  was  to  have  been 
invested  by  them  in  tlie  purchase  of  stock 
in  the  name  of  the  testator  Edw.  Alex.  Cuth- 
bert ;  and  his  Honour  declared,  that  the 
Master,  in  taking  such  accounts  of  the  sums 
laid  out  and  expended,  or  otherwise  paid  or 
accounted  for,  was  not  to  include  therein 
the  several  sums  of  money  received  by 
Messrs.  Porcher,  Redhead  &  Co.,  or  their 
successors,  for  dividends  of  stock  purchased 
by  them  in  the  name  of  the  testator  Edw. 
Alex.  Cuthbert,  pursuant  to  the  instruc- 
tions of  the  testator  Wm.  Hollings  ;  and  the 
Master  was  to  compute  interest  at  the  rate 
of  4/.  per  cent,  on  the  sum  which  he  should 
find  to  have  been  the  difference  between 
the  sum  of  60,000/.,  and  tlie  amount  of  the 
several  sums  which  had  been  so  laid  out 
and  expended,  or  otherwise  paid  and  ac- 
counted for  as  aforesaid,  from  the  £6th  day 
of  Nov.  ^08,  being  the  day  on  which  the 
last  sum  of  money  was  paid  or  accounted 
for  by  Messrs.  Porcher,  Redhead  &  Co., 
or  their  successors  to  John  Purrier ;  and 


his  Honour  declared,  that  the  sum  of 
10,928/.  \0s.  6d.  .per  cent,  consolidated 
bank  annuities,  standing  in  the  name  of  the 
accountant-general,  together  with  the  divi- 
dends which  had  arisen  thereon  since  the 
transfer  thereof  into  this  court,  was  speci- 
fically applicable  in  or  towards  payment  of 
the  balance,  which,  upon  the  taking  of  the 
accounts  aforesaid,  should  be  found  to  be 
due  to  the  plaintiff  John  Purrier,  as  such 
executor  as  aforesaid ;  and  his  Honour  di- 
rected the  usual  accounts  to  be  taken  of 
the  estate  of  Wm.  Hollings,  and  the  es- 
tate to  be  applied  in  a  due  course  of  ad- 
ministration in  payment  of  the  balance  (if 
any)  which  should  remain  due  to  the  plain- 
ti&,  after  the  application  of  the  said  sum  of 
10,928/.  lOs.  8(2.  stock,  and  of  the  other 
creditors  of  the  testator  Wm.  Hollings; 
and  his  Honour  reserved  the  consideration 
of  further  directions  and  costs. 

Against  this  decree  Uie  defendants  ap- 
pealed. 

Mr,  Sygden  and  Mr.  Barber  were  for  the 
plaintiffs. 

Mr.  Hornet  Mr.  Knight,  and  Mr.  Saunders^ 
for  the  defendants,  contended,  on  the  grounds 
adverted  to  in  the  judgment,  that  either  the 
bill  ought  to  be  dismissed,  or  an  inquiry 
ought  to  be  directed  before  the  Master  or  a 
jury,  as  to  whether  the  testator  Hollings  was 
indebted  to  Cuthbert  at  tlie  time  of  the 
tatter's  death. 

The  Lord  Chancellor. — Mr.  Purrier  was 
one  of  the  executors  of  a  gentleman  of  the 
name  of  Cuthbert,  who  resided  for  a  con- 
siderable time  in  a  military  capacity  in  the 
East  Indies.  The  defendanu,  Mr.  Rankeii 
and  Mr.  Gall,  are  the  executors  of  a  gen- 
tleman of  the  name  of  Hollings,  who  also 
resided  in  tlie  East  Indies,  carrying  on  the 
business  of  a  merchant  at  Calcutta,  and  who 
acted  as  agent  for  Mr.  Cuthbert.  It  ap- 
pears that  considerable  accounts  and  trans- 
actions had  taken  place  between  these 
parties.  In  the  year  1806,  Mr.  Cuthbert 
began  to  think  of  returning  to  England; 
and,  with  a  view  to  his  return,  was  desirous 
of  transferring  to  England  the  funds  which 
he  appears  to  have  had  in  the  East  Indies; 
he  emplc^ed  for  that  purpose  Mr.  Hollings 
as  his  agent.     Mr.  Hollings,  in  certain  let* 
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ters  which  he  wrote  (o  hia  agents  in  this 
country,  Messrs.  Porcher,  Redhead  &  Co., 
directed  them,  out  of  the  proceeds  of  cer- 
tain consignments,  and  out  of  other  property 
of  him  Mr.  Hollings  in  their  hands,  to  make 
an  investment  in  the  three  per  cent,  annui- 
ties to  the  extent  of  50,000/.  in  the  name 
of  Mr.  Cuthbert.     That  investment  was  to 
be  made  in  the  name  of  Mr.  Cuthbert,  and 
to  be  solely  under  the  control  of  Mr.  Cuth- 
bert ;  because  the  order  was  accompanied 
by  a  power  of  attorney  to  Messrs.  Porcher, 
Redhead  &  Co.,  authorising  them  merely 
to  receive  the  dividends.     It  turned  out  in 
the  result  that  Porcher,  Redhead  &  Co. 
were  not  in  funds  on  account  of  Hollings 
to  an  extent  sufficient  to  make  an  invest- 
ment  to   the  amount  of  50,000i.;   there 
was  in  that  respect  a  very  large  deficiency. 
Mr.  Cuthbert  set  sail  from  Calcutta  in  the 
beginning  of  the  year  1 809 ;  the  vessel  was 
lost,  and  every  person  on  board  perished. 
Mr.  Hollings  intended  to  have  come  to  this 
country  in  the   year  1814:  he,  however, 
did  not  execute  his  purpose,  but  died  in  the 
East  Indies  in  the  year  1815,  and  this  bill 
was  filed  by  Mr.  Purrier  and  the  other 
parties,  who  are  plaintiffs,  against  the  exe- 
cutors of  Mr.  Hollings  for  an  account  of 
those  particular  transactions  with  respect 
to  the  50,000/. 

The  case  on  the  part  of  the  plaintiff, 
in  point  of  evidence,  tunis  almost  entirely 
on  the  letters  of  Mr.  Hollings;  and  it  is 
necessary,  in  order  that  the  grounds  of 
the  opinion,  which  I  have  formed,  should 
be  understood,  that  I  should  refer  to  parts 
of  those  letters.  The  first  letter  is  dated 
the  3rd  of  September  1806.  It  is  a 
letter  addressed  to  Messrs.  Porcher,  Red- 
head &  Co.,  then  his  agents  in  England. 
The  part  I  refer  to  is  this—''  Your  letter 
of  the  19th  of  March  last  leads  me  to  ex- 
pect you  have  drawn  upon  me  for  a  con- 
siderable sum,  in  which  case  the  balance 
that  will  be  fbrthcoming  from  the  sales  of 
my  present  consignments,  after  payment  of 
the  above  bills  and  the  former  credits  I  have 

f'ven  in  favour  of  Mr.  Purrier  and  Miss 
itch,  will,  I  expect,  considerably  exceed 
S5,000/.  I  therefore  request  that  you  will 
invest  that  sum  in  the  three  per  cents,  in 
the  name  of  Edward  Alexander  Cuthbert, 
reserving  to  yourselves  the  power  of  receiv- 
ing the  dividends  as  they  become  due." 


There  was  a  direction,  therefore,  out  of  the 
funds  which  either  were  or  would  be  in  the 
hands  of  Porcher,  Redhead  &Co.,  to  make 
this  investment  to  the  extent  of  25,000/.  in 
the  three  per  cents,  on  account  of  Mr. 
Cuthbert.     This  money,  therefore,  would 
be  completely  under  the  control,  and  the 
exclusive  control,  of  Mr.  Cuthbert,  when  so 
invested :  for   the  instructions  were,  that 
they,  Porcher,  Redhead  &  Co.  were  to  re- 
ceive only  the  dividends.     The  next  letter 
is  dated  the  22nd  of  March  1807,  from  Mr. 
Hollings  to  Porcher,  Redhead  &  Co. — "  I 
wish  to  invest  a  further  sum  of  20,000/. 
sterling  in  the  three  per  cents,  in  the  name 
of  Edward  Alexander  Cuthbert ;  but  as  it 
is  impossible  for  me  to  estimate  accurately 
what  funds  I  shall  have  in  your  hands,  I 
can  give  no  other  but  general  instructions 
on  the  point.     I  request  you  will  retain  a 
sufficient  sum  in  your  hands  to  face  the 
credits  I  have  given  upon  you  for  the  six 
months  that  will  immediately   follow  the 
receipt  of  these  instructions ;  the  amount 
that  will  then  remain,  provided  it  does  not 
exceed  the  sura  of  20,000/.  sterling,  is  to  be 
invested  in  the  three  per  cents,  as  above 
stated."   The  third  letter  is  to  this  effeot — 
it  is  dated  the  7th  of  Feb.  1808.  He  says — 
"  As  I  can  form  no  accurate  estimate  of 
the  funds  I  shall  have  in  your  hands  from 
the  sales  of  my  different  consignments  and 
after  the  bills  I  have  remitted  and  drawn 
have  been  realized  and  paid,  I  beg  your' 
attention  to  the  following  general  instruc- 
tions:— I  wish  50,000/.  sterling  to  be  in- 
vested in  the  three  per  cents,  for  account 
of  Edward  Alexander  Cuthbert,  or  as  much 
less  than  that  sum  as  the  state  of  my  ac- 
count with  you  will  permit.     I  request  you 
will,  if  my  funds  fall  short  of  that  sum,  re- 
tain in  your  hands  no  more  than  is  sufficient 
to  answer  my  credits  for  six  months  after 
the  receipt  of  this  letter.     Observe,  that  I 
mean  Uiat  no  more  than  50,000/.  shall  be 
invested  on  account  of  Mr.  Cuthbert,  which 
sum  includes  all  former  sums  I  have  di- 
rected to  be  so  appropriated." 

Those  are  the  three  letters,  by  which  this 
sum  is  direated  to  be  invested  in  the  name 
and  for  the  account  and  for  the  benefit  of 
Mr.  Cuthbert,  and  the  sum,  that  is  named, 
is  50,000/.  to  be  invested  in  three  per  cent, 
stock,  which  is  to  be  applied  to  the  exclusive 
use  of  Mr.  Cuthbert. 
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The  reply,  which  is  suggested  in  the  answer 
of  the  defendant,  is,  that  this  might  have 
been  a  loan.   It  is  quite  unnecessary  for  me 
to  repeat  the  observations,  which  were  made 
with  respect  to  that  point  by  the  Master  of 
the  Rolls,  for  the  purpose  of  shewing  the 
improbability  of  such  a  transaction  between 
parties  circumstanced  as  these  were.     It  is 
impossible  to  suppose  it  could  have  been  a 
loan.     In  addition  to  the  arguments  and 
observations  made  by  the  Master  of  the 
Rolls,  I  may  observe,  that  Mr.  Hollings, 
being  a  merchant  and  acting  as  an  agent  for 
Mr.  Cuthbert  in  India,  and  Mr.  Ctithbert 
being  about  to  set  sail  from  that  country  to 
England,  if  it  had  been  a  loan  to  the  extent  of 
50,000/.,  it  is  quite  impossible  td  suppose 
that  Mr.  Hollings,  as  a  person  in  busi- 
ness, should  not  have  taken  a  bond  or 
some  security  for  the  purpose  of  evidencing 
the  transaction.    It  is  perfectly  clear  on 
that  account,  that  it  could  not  be  a  loan. 
In  addition  to  the  observations  made  by 
Sir  John  Leach,  there  is  another  circum- 
stance— an  admission  out  of  the  mouth  of 
Hollings  himself,  which  shews  that  it  never 
was  a  loan.     What  I  refer  to  is  the  letter 
of  December  1811:  it  is  an  answer  to  a  let- 
ter written  by  Furrier  to  Hollings,  in  which 
he  had  called  for  some  account  of  this  trans- 
action from  Hollings;  and  in  it  Hollings 
writes  thus — "  As  you  appear  to  require 
further  information  respecting- his  account 
(that  is  Mr.  Cuthbert's  account)  with  me, 
I  have  to  inform  you  that  it  was  arranged, 
on  the  Idth  of  January  1819,  that  all  the 
remittances  made  to  Messrs.  Porcher  &  Co. 
in  indigo  and  cotton  by  me,  should  be  con- 
sidered on  his  account  solely,  and  that  I 
should  pay  him  an  additional  sum  of  6,000/. 
by  my  bills  on  Messrs.  David  Scott  &  Co., 
of  London,  in  full  of  all  demands.  This  agree- 
ment I  fulfilled,  and  all  accounts  between 
me  and  Cuthbert  were  closed  and  signed 
up  to  that  date."    This  letter  is  a  letter  of 
great  importance,  as  far  as  relates  to  this 
transaction  and  the  evidence  of  it.    Mr. 
Hollings  does  not  state  this  transaction  to 
have  been  a  loan,  but  he  admits  there  was 
a  most  extensive  claim  on  the  part  of  Cuth- 
bert against  him,  Mr.   Hollings,  and  he 
points  out  that  that  claim  was  settled  in  a 
particular  mode,  namely,  that  all  those  con- 
signments of  indigo  and  cotton,  together 
with  the  sum  of  6,000/.,  were  to  be  taken  for 


the  purpose  of  liquidating  that  claim.  It  is 
remarkable  that  this  letter  refers  to  the  date 
of  January  1809,  and  it  says  that  this  agree- 
ment was  come  to  at  that  period  (supersed- 
ing the  former  arrangement),  and  that  Mr. 
Cuthbert  was  willing  to  take  upon  himself 
the  risk  of  these  consignments.  That  puts 
an  end  entirely  to  the  question  as  to  this 
having  been  a  loan,  for  it  is  an  admission 
that  there  was  a  large  sum  of  money  to  be 
accounted  for  by  Hollings  to  Cuthbert;  and 
it  brings  the  question  to  a  new  issue, — ^not 
whether  there  was  any  sum  due  from  Hol- 
lings to  Cuthbert,  but,  in  what  way  was  that 
sum  to  be  liquidated?  Was  it  to  be  50,000/. 
invested  in  the  three  per  cents  ?  or,  was  it 
that  this  agreement  afterwards  took  place, 
by  which  the  produce  of  those  consignments 
was  to  be  taken  in  liquidation  of  the  ac- 
count by  Cuthbert  ?  The  question  is,  not 
whether  any  sum  of  money  was  due,  or  any 
large  sum  of  money,  but  in  what  manner  the 
admitted  debt  was  to  be  liquidated. 

Now,  in  the  first  place,  this  letter  was 
written  in   the  year   1811,  after  Hollings 
knew  of  the   death   of  Cuthbert  —  after 
Hollings  was  apprised  that  the  cotton  and 
indigo  had  come   to  a  very   bad  market, 
and  after  he  was  satisfied  that  the  trans- 
action had  been  a  very  losing  one.     There- 
fore, such  a  statement,  made  at  such  a 
time,  18  open  to  great  suspicion,  and  liable 
to  great  observation.     But  if  such  were  the 
arrangement  that  had  clearly  taken  place 
between  the  parties — if  all  these  consign- 
ments were  to  be  on  account  of  Cuthbert, 
it  is  absolutely  impossible  to  suppose  that 
Hollings,  who  was  a  merchant,  should  not 
have  conducted   his   correspondence  with 
Messrs.  Porcher,  Redhead  &  Co.,  so  as  to 
inform  them  of  the  circumstance,  and  to 
direct  them,  that  they  were  to  account  to 
Cuthbert  for  the  produce  of  those  consign- 
ments.    No  communication  of  that  descrip- 
tion, or  any  intinlation  whatever,  that  this 
gentleman,  Mr.  Cuthbert,  had  any  interest 
in  thew  consignments  was  ever  addressed  or 
communicated  to  Messrs.  Porcher,  Red- 
head &  Co.     Mr.  Hollings  knew  that  Mr. 
Furrier  in  England  had  a  power  of  attorney 
authorising  him  to  act  for  Cuthbert.     No 
communication  whatever  was  made  to  Fur- 
rier to  inform  Furrier  that  this  arrangement 
had  been  entered  into,  by  which  the  produce 
of  these  consignments  was  to  become  the 
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property  of-  Cuchbert.  It  is  irapossible, 
therefore,  to  give  credit  to  that  representa- 
tion .made  in  the  year  1811,  after  it  was 
known  by  Hollings  chat  Cuthbeirt  was  dead, 
and  also  known  by  Mr.  HoUings  that  the 
transaction  altogether  had  been  one  of  a 
iDOst  ruinous  and  losing  nature. 

But  the  case  does  not  rest  there:   for 
tliere  is  a  letter  of  pollings  directly  oppos- 
ed to  the  letter  of  1811 1  a  letter  written  in 
1809,  and  addressed  to  Mr.  Hollings^  he, 
the  writer,  supposing  Mr.  Cuthbert  to  be 
alive.    The  letter  of  the  year  1811  was  not 
written  until  he  knew  that  Mr.  Cuthbert 
was  dead;  and  the  contents  of  the  letter  of 
1809  are  directly  opposed  to  the  supposi- 
tion that  any  person  except  this  geneleman, 
Mr*  Hollings,  was  interested  in  those  con- 
signments.    The  letter  to  which  I  refer  is 
dated  the  Idth  of  March  180.9,  Mr.  Cuth- 
bert having  sailed  on  the  18th  or  20th  of 
January  1809,  and  the  material  passages  are 
in  these  terms — "  My  dear  Cuthbert,— ^I 
have  heard  of  the  arrival  of  the  fleet  at 
Ceylon,  but  am  greatly  disappointed  at  not 
receiving  any  letters  from  you  from  that 
place,  or  upon  your  quitting  the  pilot.  I  have 
received  accounts  from  England  of  the 'sales 
of  the  indigo  I  sent  home  last  for  account 
of  your  remittances,  and  I  am  concerned 
to  say  my  disappointment  in  the  proceeds 
is  greater  than  on  the  former  occasion. 
How  fatally  has  this  business  turned  out, 
and  how  much  have  we  to  regret  that  the 
house  of  Porcher,  Redhead  &  Co.  were 
employed !"     Now,   great    reliance    was 
placed — and,  in  fact,  that  is  the  only  ex- 
pression on  which  any  reliance  could  be 
placed — on  the  word  we —  "  how  much 
have  we  to  regret  that  the  house  of  Por- 
cfaer.    Redhead.  &  Co.  were  -  employed." 
It  was  suggested  by  one  of  the  learned 
connselt  .4^.at,  from  the  use  of  the  word 
we,  it  was  quite  obvious  that  these  consign- 
ments were  on  the  joint  account ;  but  that 
is  directly  at  variance  with  the  letter  of 
Mn  Hollings,  dated  December  1811,  in 
which  he  does  •  not  represent  that  they 
were  on  the  joint  account ;  but  he  says — 
**  that  all  the  remittances  made  to  Messrs. 
Porcher,  .[Redbead  &  Co.  in  indigo  and 
cotton  by  me  aliquld  be  considered  on  his 
account  sdely.     But  that  expression  is  not 
at  all  in^ppsjatf'nt  with,  the  supposition 
that  these  consignments^  as  far  as  the  profit 
Vol.  Vlt.  Chang. 


and  loss  on  the  ccmsignments  were  con- 
cerned, were  on  the  accoiiht  of  Hollings 
alone ;   both   parties   were  interested  on 
that   supposition  in   the    amount  of   the 
consignments.    One  gentleman,  Mr.  Cuth- 
'bert,  expected  that  they  would  he  sufti- 
cient  to  give  him  remittances  in  England 
to  the  extent  of  50,000^.  stock.    The  other 
gentleman  was  anxious  to  have  as  large  a 
profit  in  those  remittances  as  possible- 
They,  therefore,  had  a  joint  interest  in  the 
proceeds  and  the  extension  of  the  proceeds 
of  these  consignments,  which  is  quite  suffi- 
cient to  explain  the  passage  to  which  I 
have  referred,  and  which  has  been  relied 
on,  namely — ''  How  fatally  has  this  busi- 
^  ness  turned  out,  and  how  much  have  we  to 
/regret  that  the  house  of  Porcher,.  Redhead 
&  Co.  were  employed."    I   have  to  regret 
.  that  they  were  employed,  because  the  con- 
signments have  heen  spld  most  disadvan- 
tageously,  and  you  have  to  regret  they 
were  employed  on  the  same  account,  yet 
not  that  you  were  interested  directly  in  the 
amount  of  the  consignments,  but  because 
there  was  not  sufficient  to  make  good  your 
expected  remittances.     There  is  nothing 
in  the  word  n;e,  which  was  relied  upon,  at 
all  inconsistent  with  the  view  the  Master 
of  the  Rolls  took  of  the  case.     The  letter 
then  goes  on,  after  stating  the  grounds 
on  which  he  supposes  the  consignments 
ought  to  have  been  sold  more  advanta- 
geously— "  The  difference  quoted  would 
have  given  an  addition  of  5,000/.  to  your 
remittances,   and  which   I   have  now   to 
lament  the  loss  of.     You  know  very  well 
they  were  not  drawn  upon ;  they  had  no 
pressing  payments  to  make  from  the  pro- 
ceeds of  these  consignments.     How,  then, 
is  their  conduct  to  be  reconciled  ?" — "  This 
infernal  transaction  will  reduce  your  funds 
in  England  to  41,000/.  or  42,000/.     I  in- 
clude in  this  sum  the  balance  of  my  con- 
signments of  this  year  to  Messrs.  Porcher, 
Redhead  &  Co."     So  that  he  was  giving 
him,  Cuthbert,  credit,  in  order  to  supply 
the  deficiency  on  the  consignments  of  that 
year,  which,  according  to  his  representa- 
tion, he  had  made.     But   to  these    con- 
signments of   indigo  and   cotton,   if  the 
former  had  been  made  in  liquidation  and 
discharge  of  the  debt,  Cuthbert,  it  is  quite 
obvious,  would  have  had  no  claim.  Then  he 
goes  on  and  says,  '*  and  which   I  shall 
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authorize  you  to  receive  by  the  first  fleet 
of  the  ensuing  season.  From  this  day  for- 
ward I  shall  hold  no  communication. with 
them,  and,  except  the  letter  ordering  them 
to  make  over  all  my  accounts  to  you,  I 
shall  not  again  write  to  them — this  cruel 
addition  to  my  other  losses  and  disappoint- 
ments has  almost  overwhelmed  me"  What 
losses  and  disappointments,  if  the  consign- 
ment was  all  on  the  account  of  Cuthbert  ? 
*'  I  feel  most  forcibly  the  necessity  of  bear- 
ing up  against  its  pressure,  and  in  a  short 
time  I  trust  my  mind  will  recover  its 
vigour  and  power  of  exertion ;  but  to  be 
thus  basely  plundered  of  the  fruits  of  my 
industry  for  upwards  of  twenty  years  is 
cruel,  and  may  surely  justify  the  keen 
sensibility  with  which  I  feel  the  disap- 
pointment." No  person  reading  that  letter 
can  for  a  moment  doubt,  that  Hollings  at 
that  time  considered  the  loss,  arising  from 
the  low  sale  and  low  produce  of  these  con- 
signments, as  a  loss  which  was  to  fall  ex- 
clusively on  himself.  Therefore,  that  letter 
of  1 809,  independent  of  the  other  remarks 
to  which  I  have  referred,  is  a  complete 
answer  to  the  suggestion  for  the  first  time 
made  in  th^  letter  of  1811,  that  these  con- 
signments were  to  be  taken  by  Mr.  Cuth- 
bert, in  liquidation  of  all  the  claims  he  had 
on  Hollings. 

If  Mr.  Hollings,  then,  has  made  this 
the  issue  between  the  parties,  it  ap- 
pears to  me  that  the  issue  is  decided  in 
a  manner  free  from  all  doubt.  He  does 
not  put  the  issue  as  a  question,  whether 
there  was  any  claim  on  the  part  of  Cuth- 
bert against  himself — he  admits  there  was 
a  claim  to  a  very  large  amount ;  and  he  says, 
that  that  claim  was  to  be  liquidated  by  the 
consignments  which  were  made,  and  which 
consignments,  by  virtue  of  the  agreement 
entered  into  early  in  January  1809,  were 
to  be  taken  by  Cuthbert  in  discharge  of 
his  demand.  If  that  is  negatived — if  it  is 
shewn  by  the  evidence  (which  it  is,  to  de- 
monstration) that  such  was  not  really  the 
case,  he  has  made  that  the  issue;  and, 
that  issue  being  decided  against  him»  it 
appears  to  me,  there  is  at  once  an  end  of 
the  case. 

It  was  stated,  that  there  was  no  trace 

of  this  transaction  in  Hollings's  books ;  it 

is  so  sworn  in  the  answer ;  but  that  argu- 

'  ment  proves  too  much :  that  there  was  a 


transaction  of  a  most  extensive  nature,  is 
admitted  by  Mr.  Hollings  in  his  letter  of 
1811 ;  and  there  is  no  trace  of  that  trans- 
action in  the  books.  There  was  an  extensive 
transaction,  and  the  question  is,  what  was 
the  nature  of  the  transaction  ?  It  is  ad- 
mitted that  there  had  been  an  extensive 
transaction ;  and  the  circumstance  of  there 
being  no  trace  in  the  books  of  any  trans- 
action, does  not  shew  which  of  the  two  re- 
presentations was  the  correct  one.  Then 
it  is  said,  how  is  the  sum  to  be  fixed  ?  The 
sum  is  obviously  to  be  fixed  by  the  letters 
authorizing  and  directing  the  investment  of 
the  50,000/.,  which  sum  of  50,000/.,  when 
invested,  it  is  stated  in  terms,  is  to  be 
the  property  of  Mr.  Cuthbert,  and  to  be 
entirely  at  his  disposal.  It  is  fixed,  there- 
fore, by  Mr.  Hollings  himself,  in  his  letters, 
at  that  amount ;  and  that  that  is  the  correct 
amount,  is  strongly  confirmed  by  another 
passage  in  the  letter,  in  which  Mr.  Hollings 
complains,  and  laments  that  the  amount, 
which  is  to  be  invested,  is  reduced  in  con- 
sequence of  the  bad  sale  and  bad  market 
to  which  his  consignments  had  come ;  for 
he  there  states,  that  this  will  reduce  your 
remittances — to  what  sum  ? — to  the  amount 
of  41,000/.  or  42,000/.;  thereby  admitting 
that  the  sum  Mr.  Cuthbert  was  entitled  to 
receive  was  considerably  more  than  that 
amount. 

Another  objection  that  has  been  made 
is,  that  there  has  been  great  delay  in 
the  institution  of  this  suit.  Now,  un- 
doubtedly, there  has  been  very  consider- 
able delay  in  the  institution  of  these  pro- 
ceedings ;  but  I  think  it  is  reasonably  ac- 
counted for  in  the  correspondence.  This 
letter  of  1811  could  not  have  been  re- 
ceived, till  the  middle  of  1812  by  Mr. 
Furrier.  Mr.  Furrier,  in  consequence  of 
the  doubts  entertained,  applied  to  Mr.  Hol- 
lings for  an  explanation.  Mr.  Hollings 
was  in  the  East  Indies,  and  the  letter  was 
written  in  December  1811,  which  must 
have  been  received  in  the  middle  of  1812, 
giving  an  explanation  of  the  transaction ; 
and  it  is  quite  clear,  from  the  conduct  of 
Mr.  Furrier,  that  he,  in  the  first  instance, 
believed  the  explanation  that  was  given  by 
Mr.  Hollings,  and  he  states,  that  he  ex- 
pected that  Mr«  Hollings  would  have  re- 
turned to  England,  and,  that  on  his  return 
to  England  all  the  details  and  particulars  of 
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the  traiMaction  would  be  fully  explained. 
It  turned  out,  however,  that  Mr.  HoHings 
did  not  return  to  England  at  the  time  he 
expected,  and  be  died  in  Calcutta  in  1815. 
Then  it  was  that  an  application  was  made 
to  bis  executors,  and  these  proceedings 
aAerwards  took  place.  It  does  not  ap- 
pear to  me,  therefore,  that  there  has  been 
such  a  delay  as  to  deprive  Mr.  Furrier  or 
those  parties  whom  Mr.  Furrier  repre- 
sents, who  are  the  persons  interested  in 
this  estate  of  Mr.  Cuthbert,  of  the  bene- 
fity  or  the  opportunity  of  unravelling  this 
transaction,  and  putting  it  on  its  proper 
foundation. 

It  is  stated,  that  the  Master  of  the  Rolls 
has  committed  an  error  with  respect  to  the 
calculation  of  interest.  Now,  it  does  not  ap- 
pear to  me  he  has  committed  any  error  in  that 
respect,  and  for  this  reason : — this  is  a  suit 
with  respect  to  one  particular  and  indivi* 
dual  transaction.  The  money  was  to  be 
invested  in  the  funds,  and  it  was  Mr.  Hol- 
Kngs's  duty  to  take  care  that  the  money 
was  invested  at  the  time;  and  if  it  had 
been  invested,  Mr.  Cuthbert  would  have 
been  entitled  to  receive  the  dividends.  It 
is  not  unreasonable  to  say  that  Mr.  Hol- 
h'ngs*s  estate  ought  to  be  charged  with  in- 
terest from  the  time  the  last  payment  was 
made,  with  respect  to  this  transaction — 
that  was  in  November  1808 ;  for  there  was, 
first  of  all,  an  investment  in  the  funds  by 
Porcher,  Redhead  &  Co. ;  then  there  was 
an  application  made'by  Furrier  to  Messrs. 
Forcher,  Redhead  &  Co.  to  invest  more,  or 
to  pay  him  the  money  which  they  had  be- 
longing to  Hollings  in  their  hands ;  and  they 
did,  in  November  1808,  pay  him  the  amount 
of  12,000/.  and  upwards  in  exchequer  bills, 
on  account  of  this  particular  transaction  ; 
and  those  were  the  only  two  sums  of 
money  that  were  ever  paid  with  respect  to 
that  50,000/.  It  is  therefore  clear  on  that 
account,  that  interest  should  be  given, 
(always  considering  that  this  suit  is  con- 
fined to  this  one  particular  transaction,  and 
has  no  relation  to  the  general  account,) 
as  the  Master  of  the  Rolls  has  obviously 
given  it,  from  the  date  of  the  last  pay- 
ment. 


1 6t9.      I 
[ay  18.    3 


HOWELL  1^.  EDMUNDS. 


May 

A  man  cannot  be  made  liable  for  the  costs 
of  another  by  a  parol  undertaking. 

llie  plaintiff,  Howell,  had  obtained  an 
order  for  the  taxation  of  the  bills  of  costs 
of  his  solicitors.  The  Master  certified,  that 
he  had  proceeded  to  tax  the  several  bills 
mentioned  in  the  order,  and  such  bills, 
amounting  together  to  the  sumof  188/.  10«. 
6(/.,  he  had  taxed  at  the  sum  of  1 7 1  /.  Oi.  1  Od.\ 
and  it  having  been  admitted  before  him  by 
the  solicitor,,  that  they  had  received  the 
sum  of  194/,  \2s.  on  account  of  their  bills, 
the  Master  found  they  had  been  overpaid 
the  said  sum  of  171/.  Os,  lOd.  by  the  sum 
of  28/.  llf.  2d.  which,  accordingly,  they 
were  to  refund  and  repay  to  the  plaintiff. 

The  solicitors  presented  a  petition,  stating, 
that  the  plaintiff,  Thomas  Howell,  retained 
and  employed  them  as  solicitors,  to  com- 
mence and  prosecute  the  suit,  and  also  to 
defend  and  act  in  the  same,  for  and  on  the 
part  and  behalf  of  seven  of  the  defendants ; 
that  they  acted  in  the  suit  accordingly ; 
tliat,  in  the  year  1826,  they  delivered  to 
the  plaintiff  the  bill  of  costs  against  him, 
amounting  to  197/.  9s.  9d.,  which  compris- 
ed, and  appeared  on  the  face  of  it  to  com- 
prise, the  amount  due  to  them,  as  well  for 
the  plaintifTs,  as  for  seven  of  the  defendants', 
costs  of  such  suit ;  they,  the  solicitors,  hav- 
ing acted  in  the  suit  for  those  defendants 
upon  the  retainer,  employment,  and  respon- 
sibility of  the  plaintiflr. 

The  petition  further  stated,  that  they 
had  procured  a  sum  of  money  for  the  plain- 
tiff* on  mortgage,  out  of  which  they  had,  by 
arrangement  with  him,  retained  188/.  lis. 
in  discharge  of  the  whole  bill  of  costs. 

The  prayer  was,  that  the  Master  might 
be  directed  to  review  his  report,  and  that  a 
competent  portion  of  the  sum,  which  had 
been  received  by  the  petitioner,  might  be 
set  off  against  the  costs  of  the  seven  de- 
fendants. 

There  was  contradictory  evidence  as  to 
the  allegation,  that  the  plaintiff*  had  under- 
taken to  pay  the  costs  of  the  seven  defen« 
dants. 


Mr.  Knightf  in  support  of  the  petition^ 
contended  that  the  balance  of  evidence  w&« 
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in  favour  of  the  case  stated  by  tlie  petition; 
that  the  question  of  fact  was  decided  by  the 
circumstance  ,of  the  plaintiff  having  sub- 
mitted to  pay  the  bill;  and  that,  as  the 
plaintiff  liad  paid  the  costs  of  those  seven 
defendants,  the  Master  could,  only  tax  the 
quantum  of  charge,  and  could  not  disallow 
that  part  of  the  costs  tra  toto, — which  was 
what  he  had  done. 

Mr.  Russelif  control. 

The  payment  of  the  bill  took  place  under 
such  circumstances,  that  the  Master  of 
the  Rolls  thought  it  ousht  to  be  taxed, 
without  requiring  the  plamtiff  to  establish 
any  primd  facie,  case  of  exorbitancy  of 
charge  (1).  The  case,  therefore,  must  be 
looked  at  exactly  as  if  no  payment  had 
taken  place.  Then,  even  if  the  facts  al- 
legfed  by  the  petitioner  were  true,  still  his 
(^ase  would  be,  that  the  plaintiff  had  under- 
taken to  be  answerable  for  the  costs  of 
other  persons :  and  such  an  undertakingi  to 
be  valid  in  law,  must  be  in  writing. 

•  The  Vice  Chancellor^ — Upon  reading  over 
all  the  affidavits,  I  find  (hat  the  case  Tnade 
by .  the  petitioner  is  |/tit  on  th^  fact,  that 
there  was  an  agreement  oi)  the  part  of  the 
plaintiff  to  be  responsible  for  the  costs  of 
these  seven  defendants,  that  is,  that  he  un- 
dertook to  be  responsible  for  that  which, 
primarily,  and  in  itself,  was  the  debt  of 
others^  That  cannot  be,  there  being  no 
writing,  containing  any  such  undertaking. 
The  Master's  report,  therefore,  is  right ; 
and  the  petition  must  be  dismissed  with 
costs. 


1829.      \Ex  parte  kirby,  in  the  matter 
May  %$.  ^     o/kikby  and  thomas. 

A  bankrupt,  under  examination  before  the 
commissioners,  ts  not  bound  to  answer  ques* 
iions  which  would  crvmnate  himself. 

If  a  question  is  put  in  so  general  a  form,  as 
that  an  answer  to  part  of  it  would  criminate 
the  bankrupt,  while  he  might  answer  ot/ier 
parts  of  it  nnthout  criminating  himself^  he 
may  decUne  to  answer  any  part  of  it. 

In  the  course  of  the  proceedings  under 
this  commission,  an  exhibit,  marked  B, 
(1)  See  6  Law  Jouro.  Chtnc.  S9. 


had  been  produced,  which  was  as  follows : 
''K.  was  insolvent  when  T.  joined  him, 
and  C.  knew  it ;  he  was  insolvent  about 
300^.  or  400/.  C.  had  the  stock-book,  so 
shewing  the  affair ;  he  stated  to  the  citi- 
zens, that  K.  and  T.  had  a  capital  of  about 
IS.  or  14,00^.  between  them,  though  he 
well  knew  that  K.  was  insolvent,  as  above, 
and  T.  had  only  470/. 

"  We  took  stock  in  August ;  at  that  time 
our  stock  and  book  debts  and  other  ef- 
fects were  about  15  or  16,000/.  and  we 
owed  at  least  19,000/.  S.  and  C.  were 
both  informed  of  this,  and  C,  who  was  in 
bed  at  the  time,  said^  *  Well,  it 's  not  so 
much  short  either,  but  I  know  notfaii^g;' 
at  this  time  we  must  h^ve  owed  them  at 
least  15  or  16  hundred  for  cash  and  goods ; 
it  was  generally  about  twice  the  amonnty 
but  had  then  been  largely  reduced  by  the 
sale  of  Dudley's  stock,  by  which  sale  we 
lost  550/.  about.  When  Phillip's  bad  debt 
occurred,  K.  told  C,  who  said,  *  I  have 
every  confidence  in  your  making  us  all 
right.'  On  the  following  morning  he 
came  to  Knightsbridge.  K.  accompanied 
him  home,  and  saw  him  with  Mr.  S— • 
Mr.  C —  said,  '  Sewell,  these  fellows  must 
not  fail  for  twelve  months,  for  we  must 
supply  them  with  all  the  cash  they  want,  to 
keep  up  their  credit ;  and  at  the  same  time 

they  advised  us  to  go  to  K &  Co. 

to  buy  three  or  four  boxes  of  Ogilby's 
cloth ;   and   we    did    accordingly   go    to 

K &  Co.,   and  made    a    parcel; 

thfey  likewise  recommended  us  to  go  to 
other  houses,  to  buy  silk,  damask^  and 
carpeting,  plaids  and  shawls,  and  that  they 
would  take  them  instead  of  cash  for  their 
debt ;  and  we  did  buy  such  goods,  and  sell 
them  to  S.  &  C.  at  a  sacrifice.     We  sold 

goods  to  D 8c  Co.,  and  to  E ,  at  a 

loss  of  twelve  and  a  half  per  cent,  for  the 
first  parcel,  and  fifteen  per  cent,  on  all  the 
others,  in  order  to  get  their  bills  to  cover 
S.  &  C.  About  Nov.  1827,  we  began 
to  borrow  money  of  S.  &  C,  and  pay  thena 
large  and  extra  interest  for  it.  On  the 
9th  of  Nov.  we  borrowed  490/.,  and  ac- 
cepted a  bill  for  500/.,  due  10th  of  January  ; 
the  10/.  was  for  the  interest  thereon.  After 
this  time,  all  money  borrowed  of  S.  &  C. 
which  was  generally  from  the  4th  to  the 
10th,  they  used  to  charge  us  two  and  a  half 
per  cent,   for,  if  the  same  was  not  re« 
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tallied  on  or  before'  the  l^h ':  this  we  could 
rarely  do ;  therefore,  upon  nmny  occasions, 
have  paid  the  two  afad  a  half  per  cent. 
When  we  beghn,  the  stock  was  taken  of 
S.  &  C.  at  prime  cost,  I'emiiakits  and  all. 
Aboiit  2600i.  must  have  been  at  least 
twenty-five  per  cent  too  dear.  AfVer  C. 
knew  of  Phillip's  bad  debt,  and  oar  great 
deficiency,  he  wanted  as  to  deslk-oy  the 
cash'book,  which  we  would  not  do;  his 
reason  for  that  was,  that  the  Ibanr  firom 
him  at  so  late  a  period  tnight-  not  appear. 
We  borrowed  cash  of  S.  Se  C.  after  the 
4th  of  September,  upwards  of  10<K>/.,  that 
we  might  not  fail  till  he  was  neai^ly  out. 
K.  and  C —  had  a  private  meeting  before 
the  latter  went  out  of  to Wn  ;  and  it  wa^  then 
arranged  when  K.  should  call  on  the  ere* 
ditors  for  assistance,  and  that  they  should 
stop  on  the  4th  of  October ;  he  stated, 
he  would  rather  be  from  home,  and  for  K. 
to  say,  *that  he  had  applied  to  S.  &  C, 
but,C.  being  out  of  town,  he  pould  not  ob- 
tain assistance.'  C.  expteted  the  creditors 
would  have  given  time,  durmg  which  he 
recommended  us  to  take  care  of  ourselves  : 
and  when  on  his  return  he  found  they 
would  not  give  time,  said,  '  Have  you  made 
anything?  (meaning.  Have  you  secreted  any' 
property  ?)  and  if  you  have  not,  lose  no  time 
in  doing  it.'  The  last  goods  purchased  of 
S.  &  C  were,  by  agreement,  charged  such 
prices  as  would  leave  them  no  loss  oh  the 
balance  of  their  account,  in  case  we  paid 
lOi.  in  the  pound.  We  destroyed  I.  O.  U.s 
at  the  request  of  C,  likewise  all  letters  and 
memorandums  relating  to  their  account. 
Mr.  C  has  since  said,  ^You  know,  re- 
specting the  little  interest,  (meaning  the 
usurious  interest,)  it  can  be  stated  by  such 
diings  as  had  been  previously  settled,  such 
as  insurance  on  French  goods,  rent  on  our 
houses,  Src,  in  order  that  it  might  not  ap- 
pear there  was  more  than  proper  interest 
charged.'  " 

On  the  2l8t  of  May,  the  bankrupt  Kirby 
being  under  examination  before  the  com-* 
missioners,  the  following  questions  were 
put  to  him,  and  the  following  answers 
given: — 

Q.  Do  YOU  know  Benjamin  Corbett,  of 
Pancraas-lane,  an  accountant  ? 

jdf  •  I  do ;  he  was  employed  by  us  to  make 
out  our  accounts. 


Q*  Did  youi  at  any  tune,  make  a'stiit^e- 
ment  to  Corbett  of  your  transactions  with' 
S —  •  &  C — ,  which  Corbett  reduced  into 
Writing  in  yourpresence,  and  in  the  presence 
your  partner  Thomas  ? 

A.  Yes,  I  did. 

Q;  Is  the  paper  now  produced,' marked 
B,'  and  bearing  the  mark  of  an  exhibit  bcH 
fore  us  of  the  14th  of  May,  the  paper  be*' 
fore  referred  to  ? 

A.  I  believe  that  to  be  the  statement. 

Q,  You  are  requested,  for  your  better 
information,  to  read  the  paper  marked  B,* 
now  produced,  and  state  if  thoee  tw6  sheets 
of  paper,  purporting  to  be  a  copy  of  siich' 
statement,  is  a  copy  thereof. 

A.  It  is  a  copy  of  the  exhibit  B  bbforer 
mentioned. 

Q.  Are  the  statements  therein  contained 
true  statements  ? 

To  this  last  question  the  solicitor  of 
the  bankrupt  demurred  on  his  behalf  as 
follows : — 

I  object,  on  the  part  of  the  bankrupt 
Kirby,  to  his  answering  this  questipn, 
inasmuch  as  it  asks  him,  whether  the  fol- 
lowing  part  of  the  above-mentioned  paper, 
being  the  copy  of  the  exhibit  marked  B,  is 
true  ;  that  is  to  say,  "  and  at  the  same  time 

they  adtrised  us  to  go  to  K '- — •  &  Co. 

and  buy  three*  or  four  boxes  of  Ogilby's 

cloth;  and  we  did  accordingly  go  toR 

&  Co., .  and  made  a  parcel ;  they  likewise 
recommended  us  to  go  to  other  houses, 
tfo  buy  silk,  damask,  and  carpeting,  plaids 
and  suawls,  and  that  they  would  take  them 
ihstead  of  cash  for  their  debt ;  and.  we  did 
buy  such  goods,  and  sell  tliem  to  £f.  &  C. 
at  a  sacrifice,"  and  also  inasmuch  a!i  the 
paper  writing  declares,  that  witness  and 
his  partner  to  be  at  that  time  insolvent, 
and  as  it  appears  thereby  th^t  'such  pur- 
chases were  tnade  at  the  time  the  bank- 
rupts were  insolvent,  and  for  the  purpose 
of  satisfying  the  debt  of  a  particular  cre- 
ditor, the  arrangement  made  for  such  ex- 
press purpose  would,  in  my  judgment, 
criminally  affect  the  bankrupts  if  they  an- 
swer that  question,  and  therefore  I  humbly 
submit  that  the  witness  is  not  bound  to 
answer  it. 

The  commissioners  were  of  opinion  that 
the  question  must  be  Answered.  The 
question  therefore  was  repeated. 
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Qs  Are  the  statements  therein  contaii^ed 
true  statements  ? 

A.  I  decline  to  answer  the  question. 

Upon  this  the  bankrupt  was  committed 
by  die  commissioners  to  Newgate;  and, 
being  brought  up  by  habeas  corpus  before 
the  Lord  Chancellor,  the  question  was, 
whether  the  commissioners  had  a  right  to 
insist  on  an  answer  to  the  question  which 
the  bankrupt  had  declined  to  answer. 

Mr.  Colliruonf  for  the  bankrupt,  con- 
tended, that  many  parts  of  the  statement 
referred  to  were  of  such  a  kind,  that  the 
bankrupt  could  not  be  required  to  answer 
them,  unless  he  was  compellable  to  crimi* 
nate  himself;  that  there  was  nothing  in 
the  bankrupt  law  which  deprived  the 
bankrupt  of  the  general  privilege  secured 
to  every  man  by  the  law  of  England,  that 
he  shall  not  be  obliged  to  criminate  him- 
self; and  that,  though  he  might  have  an- 
swered as  to  some  parts  of  the  statement, 
if  he  had  been  separately  interrogated  as  to 
them,  yet,  as  the  question  was  put  to  him 
in  a  general  form,  and  went  to  matter 
which  he  could  not  lawfully  be  required  to 
answer,  he  had  a  right  to  refuse  to  give 
any  answer  at  all. 

Mr.  Rose,  contr^,  argued,  that  it  was  in 
vain  to  attempt  to  obtain  a  full  disclosure 
of  the  bankrupt's  estate,  if  he  were  pro- 
tected from  answering  questions  which 
might  tend  to  involve  him  in  criminality. 
Here,  the  questions  related  specifically  to 
the  dealings  and  property  of  the  bank- 
rupt ;  and,  if  he  was  not  compelled  to  an- 
swer, the  whole  object  of  the  bankrupt 
laws  would  be  defeated. 

There  were  referred  to  : — 

1  Jac.  1.  c.  15.  8.  7,  8. 

5  Geo.  ft.  c.  do.  s.  16,  18. 

6  Geo.  4.  c.  16.  s.  86,  89. 
Bracy*t  case,  Comb.  890. 

Ex  parte  Meymot,  1  Atkyns,  196. 
Ex  parte  Symes,  11  Vesey,  521. 
Ex  parte  ifowlan,  1 1  Vesey,  61 1 . 
Ex  parte  OUver,  I  Rose,  407. 
Ex  parte  Cossens,  Buck.  581. 
Praii's  case,  1  G.  &  J.  58. 

The  Lord  Chancellor. — I  do  not  find 
that  there  is  any  authority  for  holding, 


that  the  general  rule  of  law,  that  a  person 
cannot  be  compelled  to  criminate  himself, 
does  not  extend  to  the  examination  of  a 
bankrupt  before  the  commissioners.  There 
are  parts  of  this  statement,  as  to  the  truth 
of  which  the  bankrupt  has  been  required 
to  answer,  which  he  might  not  be  able  to 
answer  without  criminating  himself;  and 
though  there  are  other  parts  of  the  state- 
ment, as  to  which  he  might  be  compelled  to 
answer,  yet,  as  the  question  embraced  the 
whole, — both  that  which  was  free  from  ob- 
jection, as  well  as  that  which  was  open  to 
objection, — the  bankrupt  had  a  right  to 
demur  to  the  whole  question  in  the  general 
form  in  which  it  was  put.  The  prisoner, 
therefore,  must  be  discharged. 

There  are  parts  of  the  written  statement, 
as  to  which  it  may  be  very  proper  to  ex- 
amine the  bankrupt  minutely. 


1829,       -^ 

&   April  20.  (^^''O^'^  «^-  "KHEESLET. 
1 880  i  BUTLER  V.  XTNNEBSLBT. 

If  a  tenant  for  life,  unimpeachable  of 
waste,  commits  equitable  waste,  the  produce 
of  such  equitable  waste  belongs  io  the  person 
having  the  first  vested  estate  of  inheritance^ 
though  such  estate  be  expectant  on  the  deter" 
mination  or  failure  of  intervening  life  estates 
and  contingent  estates  tail :  and  a  bill  for  an 
account  of  the  produce  of  such  eqmtable 
waste  cannot  be  maintained  against  the  exe* 
aUor  of  the  deceased  tenant  for  life,  who 
committed  the  waste,  by  the  persons  who, 
upon  his  death,  became  tenants  for  life  inpoS' 
session. 

A  decree  having  ascertained  the  right  of 
the  plaintiff  to  reltef,  accounts  were  directed 
to  ascertain  the  amount  due  to  him  :  after'" 
wards  the  plaintiff' referred  all  matters  in  dif" 
ference  to  the  decision  of  an  arbitrator;  md 
he,  without  taking  into  consideration  theques" 
tion  of  law  decided  by  the  decree,  made  an 
award,  ascertaining  the  amount  due  from  the 
defendant  to  the  plaintiff;  afterwards,  on  an 
appeal  against  the  decree,  it  was  reversed^ 
and  the  bill  was  dismissed : — Held,  thtU  the 
award  was  not  binMng. 

The  original  bill  was  filed,  by  the  late 
Marquis  and  Marchioness  of  Ormonde,  in 
April  1816|  against  the  respondent  Tbo« 
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tnas  Sneyd  Kynnenley.  According  to  the 
case  stated  in  it,  Godfrey  Bagnall  Clarke, 
being  seised  in  fee  of  the  manor-house, 
park,  and  estates  of  Sutton-cum-Duckman- 
ton  in  the  county  of  Derby,  and  of  other 
hereditaments,  duly  made  and  published  his 
will,  hearing  date  the  4th  of  December  1774, 
and  thereby  devised  all  his  real  estate  to 
Thomas  Skipwith  and  Edward  Gibbon,  and 
their  heirs,  in  trust,  after  payment  of  cer- 
tain debts  and  legacies,  to  convey  the  said 
estates  to  the  use  of  his  brother  Gil- 
bert Clarke  and  his  assigns,  for  life,  without 
impeachment  of  waste  ;  with  remainder  to 
trustees  to  preserve  contingent  remainders ; 
with  remainder  to  his  first  and  other  sons 
■everally  and  successively  in  tail  male; 
with  remainder  to  his,  the  testator's,  sister 
Sarah  Clarke,  for  life,  without  impeachment 
of  waste;  with  remainder  to  trustees  to 
preserve  contingent  remainders ;  with  re* 
mainder  to  her  first  and  other  sons  seve- 
rally and  successively  in  tail  male;  with 
remainder  to  Clement  Kynnersley  for  life, 
without  impeachment  of  waste  ;  with  re- 
mainder to  trustees  to  preserve  contingent 
remainders  ;  with  remamder  to  his  first  and 
other  sons  severally  and  successively  in  tail 
male ;  with  remainder  to  Wenman  Samuel, 
for  life,  without  impeachment  of  waste; 
with  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  with  remainder  to  his 
first  and  other  sons  severally  and  succes- 
sively in  tail  male ;  with  remainder  to  his 
the  testator's  own  right  heirs  for  ever. 

The  testator  died  on  the26thof  Dec.  1774, 
leaving  his  brother  Gilbert  Clarke  his  heir- 
at-law  ;  and  after  the  testator's  decease,  the 
trustees,  in  execution  of  the  trusts  of  the 
will,  paid  the  testator's  debts  and  lega- 
ciesy  and  conveyed  his  real  estates  to  the 
several  uses  declared  by  the  will,  or  such  of 
them  as  were  then  subsisting  or  capable  of 
taking  effect.  Gilbert  Clarke  died  without 
iasae,  and  intestate  as  to  the  ultimate  re- 
version in  fee  in  the  real  estates ;  and  his 
aister,  Sarah  Clarke,  his  heiress-at-law,  in- 
termarried with  Job  Hart  Price  Clarke ;  she 
entered  upon  and  enjoyed  the  testator's  real 
estates,  under  the  limitations  in  his  said 
will  contained,  until!  801,  when  she  died, 
leaving  one  son,  Godfrey  Thomas  Robert 
Price  Clarke,  and  a  daughter,  Anna  Maria 
Catherine,  late  Marchioness  of  Ormonde,  and 
no  other  issue.   The  son  died  without  issue, 


and  under  tlie  age  of  twenty*>one  years;  and 
Clement  Kynnersley,  as  the  next  tenant  for 
life,  in  March  ISOli,  entered  into  the  pos- 
session of  the  estates,  and  so  continued  un- 
til the  time  of  his  death.  Kynnersley  died 
on  the  23rd  of  April  1815  ;  he  left  no  issue. 
Job  H.  Price  ularke,  and  Sarah  his  wife, 
had  long  before  levied  a  fine  of  the  reversion 
.  in  fee  of  the  testator's  estates,  to  such  uses  as 
she  by  her  will  in  writing  should  appoint ;  and 
she  by  her  will,  executed  conformably  to  the 
terms  of  the  power,  devised  the  reversion 
to  trustees,  upon  trust  to  convey  the  same 
to  the  uses  and  intent,  that  her  daughter,  the 
said  late  plaintiff,  the  said  Marchioness  of 
Ormonde,  should  receive  an  annuity  of 
1000/.  during  her  minority,  or  until  her 
marriage,  and,  subject  thereto,  to  the  use 
of  certain  persons  for  life,  with  remainders 
in  tail  to  the  issue  of  her  daughter.  Lady 
Ormonde,  in  tail ;  with  remainder  to  the  use 
of  Job  Hart  Price  Clarke,  his  heirs  and 
assigns  forever. 

The  bill  stated,  that  the  mansion-house  and 
park  at  Sutton-cum-Duckmanton  was  an 
ancient  family  seat,  and  that,  at  the  time  when 
ClementKynnersley  entered  into  possession, 
many  timber  and  other  trees  were  standing 
and  growing  in  the  park,  and  near  the  house, 
which  served  for  ornament  and  shelter 
thereto,  and  were  planted  for  that  purpose ; 
that  Clement  Kynnersley,  during  the  time 
.  he  was  in  possession,  caused  to  be  felled  and 
cut  down  many  of  the  ornamental  timber 
trees,  or  trees  planted  for  ornament  or 
shelter,  and  divers  saplings  and  young  trees, 
not  nearly  come  to  maturity,  and  also  vari- 
ous spring  woods,  prematurely  and  before 
the  same,  according  to  the  usage  of  the 
country,  were  arrived  at  a  proper  state  for 
cutting,  and  tliat  he  sold  and  disposed  thereof 
for  large  sums  of  money,  which  he  receiv- 
ed and  applied  to  his  own  use,  and  that  he 
committed  other  acts  of  waste,  spoil,  and 
destruction  upon  the  devised  estates ;  that 
Wenman  Samuel,  the  tenant  for  life  in 
remainder  expectant  on  the  decease  of  Cle- 
ment Kynnersley  without  issue  male,  died  in 
the  lifetime  of  the  said  Clement  Kynnersley ; 
that  Job  Hart  Price  Clarke  was  dead,  hav- 
ing previously,  by  indentures  of  lease  and 
release,  bearing  date  the  15  th  and  16th  of 
June  1809,  duly  conveyed  and  assured  all 
his  esute  and  interest  in  the  devised  pre- 
mises to  the  phiintiff,  the  late  Marquis  of 
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OroQonde,  and  his  heirs,  by  means  whereof, 
and  of  the  several  devises  and  limitations 
aforesaid,  the  plaintiff  and  his  wife,  who  had 
not  any  issue,  became  entitled  in  possession 
upon  the  death  of  Clement  Kynnersley,  to 

.  the  befbre-mentioned  estates ;  and  that 
Clement  Kynnersley,  by  his  will,  bearing 
date  the  ftl^t  of  January  1815,  appointed 
the  defendant  Thomas  Sneyd  Kynnersley 
his  exeeutor. 

The  .  bill  also  charged,  that  Clement 
Kynnersley  had  suHered  the  buildings  on  the 
estate  to  become  greatly  dilapidated. . 

.The  prayer  was,,  that  an  account  «iight  be 
taken  of  all  timber  .and  other  trees,  growing  in 

>  or  near  the  said  mansion«hause  and  park,snd 
wfhich  were  ornamental  thereto,  or  which 
were  planted  for  ornament  or. shelter  thereto, 
and  of  other  trees  or  woods  growing  on  the 
estates,  unfit  for  felling  or  cutting,  and  which 
were  felled  and  cut,  and  sold  or  otherwise 
disposed  of  by  Clement  Kynnersley,  de- 
ceased, and  of  the  monies  received  by  him 
on  the  sale  thereof,  or  of  such  of  them  as 
were  sold,  and  of  the  value  of  such  of  them, 
if  any,  as  were  notaold  by  him ;  and  that  an 
account  might  also  be  taken  of  tlie  state  and 
condition  of  the  repairs  of  tlie  buildingaand 

.  premises  belonging  to  the  said  estate  at  the 
time  of  the  death  of  the  said  Clement  Kyn- 

:  nersley,  and  that  his  estate  might  be  de- 
clared liable' to  make  good  the  produce  or 
value  of  the  said  timber  and  other  trees  and 
woods  which  should  appear  to  have  been 
improperly  felled  or  cut,  and  also  -the 
amount  of  such  dilapidations,  if  any,  as 
there  should  appear  to  have  been  in  the  said 
buildings  and  premises  at  the  time  of  his  the 
said  Clement  Kynnersley's  death,  and  also 
with  interest  on  the  produce  or  value  of  such 
trees  from  the  time  of  tlie  respective  felling 

-  and  cutting  the  same,  and  on  the  amount  of 
thedilapidations  from  thetime  of  his  decease ; 
and  that  Thomas  Sneyd  Kynnersley  might 
be  compelled  to  pay  the  same  to  the  plain- 
tiffs, or  into  the  Court  of  Chancery,  for  the 

-  benefit  of  the  person  or  persons  ultimately 
<  to  be  entitled  to  the  inheritance  of  the 
:  estates. 

Thomas  Sneyd  Kynnersley  by  his  answer, 
'  filed  on  tlie  6th  of  December  181 6^  denied 

that  his  testator  had  suffered  4he  estate  to 
^§M  into  a  dilapidated  condition,  or  that  he 
'  hadl  felled  any  timber,  except  such  as  k  was 

fit  to  cut  in  the  due  maqagement  of  the 


property,  and  in  .order  that  thfe  ffrow^h  of 
other  more  valuable  trees  might  not  be 
impeded. 

The  defendant  further  stated,  that,  in 
Michaelmas .  term  1807,  Job  Hart  Price 
Clarke  and  the  Marquis  and  Marchioness 
of  Ormonde  .filed  a  bill  against  Clement 
Kynnersley,  who  put  in  his  answer  thereto, 
and  added  a  schedule  to  such  answer,  wherein 
he  set  forth  an  accoupt  of .aU  the  or;iamen- 
tal  trees,  and  die  timber  and  other  trees 
growing  in  or  about  the  said  park,  cut 
down  by  him  whilst  he  was  in  possession  of 
the  estate. 

That  answer  was  filed  in  June  1 808  ;  and 
it  was  thereby  admitted  that  he  had,  in  the 
years  1805  and  1806,  cut  down  certain  tim- 
ber and  other  trees  in  Sutton  Park,  to  the 
value  of  8,328/.  19«,  Sd.,  but  insisted  that 
he.  had  a  right  so  to  do* 

In  December  1817,  the  Marchioness  of 
Ormonde  died,  and  in  1818,  a  bill  of  revivor 
and  supplement  was.  filed  by  the  Marquis^ 
to  which, her  executors  were  made  defen- 
dants. 

Divers  witnesses  were  examined  by  the 
plaintiffs  and  by  the  defendant,  but  none  of 
them  deposed  to  any  trees  having  been  cut 
by  Clement  Kynnersley  after  the  year  1808. 

By  the  decree  made  upon  the  hearing  of 
the  causes,  by  his  Honour  the  Vice  Chan- 
cellor, dated  the  6th  of  May  1820,  it  was 
ordered,  that  the  plaintiff's  bill,  so  far  as  it 
sought  an  account  of  dilapidations  of  the 
buildings  on  the  estate,  should  stand  dis- 
missed, without  prejudice  as  to  the  question 
of  costs;  and  it  was  referred  to  Master 
Alexander,  to  inquire  whether  Clement 
Kynnersley,  in  the  year  1804,  or  at  any 
time  subsequent  during  his  life,  cut  or  felled 
any  timber  or  other  trees  which  were 
planted  or  left  standing  for  ornament  or 
shelter  of  the  mansion-house  or  park  in  the 
pleadings  mentioned,  or  any  other  timber 
or  trees  growing  on  the.  estate  in  ques- 
tioni.that  were  unfit  for  cutting  and  felling ; 
and  if  the  Master  ahould'  find  that  Cle- 
ment Kynnersley  did  cut  any  such  tim- 
ber or  other  .trees,  then  it  was  ordered^  tliat 
the  Master  shoidd  inquire  whether  .the 
same  or  any  part  thereof  were  sold  by  him, 
and  at  what  price :  and  it  was  ordered,  that 
the  respondent,  Thomas  Sbeyd  Kynnersley, 
ahould.  be  duirged  with  such  price ;  and  if 
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the  Master  should  find  that  any  part  of  such 
timber  or  trees  were  not  sold,  he  was  to  set 
a  value  thereon :  and  it  was  ordered,  that 
the  defendant,  Thomas  Sneyd  Kynnersley, 
ahould  he  charged  with  such  value  :  and  it 
was  declared,  tnat  the  said  Thomas  Sneyd 
Kynnersley  was  liable  to  answer,  out  of  the 
assets  of  the  said  Clement  Kynnersley,  what 
should  be  found  due  for  the  amount  of  the 
price  or  value  which  should  be  so  found  due 
by  the  Master. 

On  the  7th  of  August  1820,  the  plaintiff, 
the  Marquis  of  Ormonde,  died,  and  the  suit 
was  revived  by  his  executors,  Sir  James 
Graham,  bart.  and  Charles  Butler. 

In  April  1 825,  the  defendant  presented  a 
petition  of  re-hearing  of  the  decree  of  the 
6th  of  May  1820,  thereby  stating,  that  he 
was  advised  that  the  whole  of  the  bill  ought 
to  have  been  dismissed  with  costs. 

The  cause  accordingly  came  on  to  be 
re-heard  before  the  Vice  Chancellor,  on 
the  2Srd  of  April  1825,  when  his  Honour 
ordered  that  the  decree  should  be  re- 
versed, and  that  the  plaintiff's  bill  should 
stand  dismissed. 

From  the  last  decree  of  the  Vice  Chan- 
cellor, Mr.  Butler  had  appealed  to  the 
House  of  Lords ;  but  as,  after  the  first  decree, 
all  matters  in  dispute  had  been  referred 
to  the  award  of  a  Mr.  Parker,  who  had 
awarded  a  considerable  sum  in  respect  of 
the  produce  of  the  equitable  waste,  the 
House  of  Lords  considered,  that  the  ap- 
peal ought  not  to  be  entertained,  till  that 
award  was  disposed  of;  and  that  the  pro- 
per course  would  be,  to  bring  the  whole 
matter  before  the  Court  below,  by  an  appeal 
to  the  Lord  Chancellor,  from  the  last  de- 
cree of  the  Vice  Chancellor,  and  by  a 
m  tion  at  the  same  time,  on  behalf  of  the 
defendant,  that  the  award  should  be  set 
aside. 

The  SqUdtor  General^  in  support  of  the 
appeal,  argued,  that  the  rule  of  law,  by 
which,  when  legal  waste  was  committed, 
the  timber  felled  belonged  to  the  person 
having  the  next  vested  estate  of  inherit- 
ance, had  no  application  to  equitable  waste. 
In  equitable  waste,  the  legal  title  to  the 
.timber  was  in  the  tenant  for  liff :  if,  there- 
lore,  the  analogy  of  law  were  to  be  fol- 
lowed, the  timber  felled  would  belong  to 
Vol.  VII.  CHANa 


him.  But  a  court  of  equity  attached  p, 
trust  upon  him ;  and  for  whom  was  this 
trust  to  be  created  ? — for  all  the  persons 
who  might  be  successively  interested  under 
the  limitations  to  which  the  estate  was 
subject.  Timber  standing  for  ornament 
or  shelter  was  considered,  in  a  court  of 
equity,  as  part  of  the  carpus  of  the  estate. 
To  create  a  trust,  in  favour  of  the  person 
who  had  the  next  vested  estate  of  inhe- 
ritance, would  be  altogether  capricious 
and  contrary  to  principle. 

There  were  cases  in  which  the  Court  had 
directed  timber,  which  was  in  the  nature  of 
ornamental  timber,  to  be  felled ;  and  in 
those  instances,  it  had  directed  the  pro- 
duce of  the  sale  to  be  subject  to  the  same 
limitations  as  the  estate. 

Besides,  when  the  waste  was  committed, 
Job  H.  P.  Clarke  had  the  lirst  vested  es- 
tate of  inheritance ;  and  his  interest,  by 
the  deeds  of  1809,  became  vested  in  the 
original  plaintiff.  Lord  Ormonde. 

jifr.  Pepys^  contra. 

The  deeds  of  1809  passed  Job  H.  P. 
Clarke's  interest  in  the  land,  but  could 
not  pass  any  claim  which  he,  as  remainder- 
man, might  have  against  Clement  Kynners- 
ley's  assets,  for  the  equitable  waste  com* 
mitted  by  him.  The  question,  therefore, 
simply  is,  whether  the  produce  of  equi- 
table waste  belongs  to  the  person  having 
the  first  vested  estate  of  inheritance,  or 
whether  persons  having  only  an  intervening 
life  estate  in  remainder  are  entitled  to  have 
that  produce  secured,  for  the  benefit  of 
all  who  may  become  successively  inter- 
ested under  the  limitations. 

It  is  admitted,  that,  at  law,  the  produc^e 
of  waste  belongs  to  the  person  having  the 
first  vested  estate  of  inheritance ;  ai^d 
equity  must,  in  such  a  case,  follow  the 
analogy  of  law.  No  authority  is  pro- 
duced, to  shew  that  a  contrary  doctrine 
has  ever  been  entertained  in  this  court. 

Therefore,  since  the  person  entitled  to 
the  first  estate  of  inheritance  in  the  lands 
from  which  the  timber  in  question  was  cut, 
at  the  time  of  cutting  the  same,  was  Job 
Hart  Price  Clarke,  whose  personal  repre- 
sentatives are  not  parties  to  the  suit,  the 
plaintiffs  had  no  interest  in  such  timber, 
and  have  no  right  to  maintain  a  suit  rela- 
tive thereto. 
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CASES  IN  CHANCERY: 


The  following  cases  were  cited : — 

Bishop  of  Winchester  v.  Knight,   1  P. 

Wms.  406. 
Lee  V.  Alston,  1  Bro.  C.  C.  194. 
Marquis  of  Lansdanme  v.  the  Marchio^ 

n€ss  Dowager  of  Lansdowne,  1  Mad. 

116. 
Garth  v.   Cotton,  I  Dick.  18S,  and  1 

Ves.  sen.  524. 
Hamhly  v.  Trott,  Cowper,  376. 
Williams  v.  the  Duke  of  Boltofi,  8  P. 

Wms.  286,  note. 
Powlett  V.  the  Duchess  of  Bolton,  3  Ves. 

374. 
Delapole  ▼.  Delapole,  17  Ves.  150. 


-  As  to  the  award,  the  question  simply 
was,  whether  the  arbitrator  had  meant  to 
determine  the  question  of  law,  as  well  as 
the  amount  of  the  waste  ;  or  whether,  con- 
sidering himself  bound  by  the  decree  of 
the  6th  of  May  1820,  he  had  intended  to 
decide  merely  on  the  amount  of  waste. 


The  Lord  Chancellor, — This  case  of 
Butler  and  Ky nnersley  arises  out  of  a  set- 
tlement of  property  made  by  the  will  of 
Godfrey  Bagnall  Clarke  in  1774.  The 
property  was  devised  by  will  to  Gilbert 
Clarke,  the  brother  of  the  testator  for  life, 
with  remainder  to  preserve  contingent  re- 
mainders, with  remainder  to  the  first  and 
other  sons  of  Gilbert  Clarke,  in  tail  male ; 
with  remainder  to  the  testator's  sister, 
Sarah  Price  Clarke,  for  life,  with  similar 
remainders  over,  to  her  first  and  other  sons 
in  tail  male ;  with  remainder  to  Clement 
Ky  nnersley  for  life,  with  similar  remainders 
over  to  his  first  and  other  sons  in  tail 
male ;  with  remainder  to  Wenman  Samuel 
for  life,  with  similar  remainders  over,  and 
with  the  ultimate  remainder  to  the  testa- 
tor's right  heirs. 

Gilbert  Clarke  died  without  issue,  and, 
on  his  dying  without  issue,  Sarah  Price 
Clarke  entered  and  took  possession ;  she 
had  two  children,  a  son  and  a  daughter ; 
the  son  died  in  1802,  under  age,  and 
the  daughter  was  afterwards  Marchioness 
of  Ormonde.  On  the  death  of  the  son, 
(Sarah  Price  Clarke  having  died  in  1801, 
and  her  son  having  died  in  1802,)  Cle- 


ment Kynnersley  came  into  possession 
as  tenant  for  life,  and,  in  the  years  1805 
and  1806,  he  cut  down  some  ornamental 
timber ;  and  a  bill  for  an  injunction  was 
filed,  in  1807,  in  the  name  of  Job  Hart 
Price  Clarke  and  others.  Wenman  Samuel 
died  in  the  lifetime  of  Clement  Kynnersley; 
and  it  is  material  to  consider  in  whom  the 
inheritance  was  vested  at  the  time  the 
timber  was  cut  down. 

I  stated,  that,  according  to  the  terms  of 
the  settlement,  the  ultimate  remainder  in 
fee  was  in  Gilbert  Clarke,  the  brother  of 
the  testator :  he  died  intestate  as  to  this 
remainder ;  it,  therefore,  descended  to  his 
sister,  which  sister,  Sarah  Price  Clarke,  was 
also  sister  of  the  original  testator ; — Sarah 
Price  Clarke,  therefore,  became  entitled 
to  the  ultimate  remainder  in  fee.  On  the 
death  of  Gilbert  Clarke,  she  married  Job 
Hart  Price  Clarke,  and  they  levied  a  fine, 
which,  it  was  declared,  was  to  enure  to 
such  uses,  as  she  should  by  her  will  ap- 
point. By  her  will  she  created  certain 
life  estates,  with  remainder  in  tail  to  the 
children  of  her  daughter,  with  ultimate 
remainder  to  Job  Hart  Price  Clarke,  her 
husband,  in  fee.  These  contingent  estates 
were  contingent  at  the  time  when  the 
timber  was  cut  down,  and  the  vested  re- 
mainder in  fee  at  that  moment  was  in  Job 
Hart  Price  Clarke.  Therefore  I  apprehend 
it  is  perfectly  clear  as  a  question  of  law, 
that,  if  this  had  been  a  question  of  legal 
waste,  these  trees  being  cut  down,  the 
produce  of  the  trees  would  have  belonged 
to  Job  Hart  Price  Clarke,  who  was  the 
party  who  filed  the  bill  in  1807. 

It  was  suggested  at  the  bar,  during  the 
argument,  that,  although  he  had  a  vested 
estate  of  inheritance  at  the  time,  it  was 
subject  to  these  contingent  estates  tail.  I 
apprehend  that  does  not  in  the  slightest 
degree  vary  the  case ;  it  would  not  vary 
the  case  at  law  in  an  action  for  waste ; 
and  further  than  that,  the  case  cited  at  the 
bar  is  also  decisive  on  the  point — ^I  mean 
the  case  of  Williams  v.  the  Duke  of  BoUfm^ 
which  afterwards  came  on  in  this  court 
under  the  name  of  Powlett  v.  the  Duchess 
of  Bolton.  In  that  case  the  Duke  of  Bolton 
was  tenant  for  life,  and  had  the  ultimate 
remainder  in  fee ;  he  wrongfully  cut  down 
the  timber.  There  were  contingent  es- 
tates tail  depending  immediately  after  that 
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estate  for  life :  there  were  estates  tail  in 
hit  children,  and  afterwards  estates  tail  in 
the  children  of  all  his  sisters  ;  and,  subject 
to  the  contingency  of  these  estates  tail,  he 
took  the  remainder  in  fee.  The  Court,  in 
that  case,  decided,  that  a  tenant  for  life, 
cutting  down  timber,  should  not,  in  his 
character  of  owner  of  the  inheritance,  claim 
the  benefit  of  the  timber,  as  that  would 
enable  him  to  take  advantage  of  his  own 
wrong.  It  is  clear,  from  the  language  of 
the  Court,  in  that  case,  that,  if  the  inhe- 
ritance had  been  in  a  third  person,  not- 
withstanding the  contingent  estates  tail, 
the  Court  was  of  opinion,  that  the  party 
having  the  estate  of  inheritance  would 
have  been  entitled  to  the  produce  of  the 
timber.  The  language  of  the  Court  was 
in  these  terms : — When  this  timber  was 
cat,  no  doubt,  at  law,  the  duke  would 
have  taken,  being  the  first  owner  of  the 
inheritance ;  but  the  Court  very  properly 
held,  that  he  should  not,  by  a  fraud  on  the 
settlement  which  made  him  tenant  for 
life,  gain  that  advantage  to  himself  by  that 
reversion  of  the  fee.  It  is  quite  clear, 
from  the  language  of  the  Court  in  that 
case,  that,  if  the  inheritance  had  been  in  a 
third  person,  notwithstanding  the  contin- 
gent estates  tail,  the  owners  of  the  inhe- 
ritance would  have  taken  the  money  ;  and 
it  is  quite  clear,  therefore,  as  far  as  relates 
to  the  case  of  legal  waste,  that  the  person, 
having  the  first  vested  estate  of  inheritance, 
when  the  timber  is  felled,  would  be  en- 
titled to  the  produce  of  that  timber,  not- 
withstanding the  existence  of  intermediate 
contingent  estates  of  inheritance. 

But  is  there  any  difference  with  respect 
to  equitable  waste  ?  No  case  was  cited  at 
the  bar  for  the  purpose  of  shewing  there 
was  a  distinction  between  legal  and  equi- 
table waste;  and,  I  apprehend,  the  princi- 
ple which  applies  to  the  one,  applies  to  the 
other,  as  far  as  relates  to  this  point.  In  fact, 
the  case  of  Roll  v.  Lord  Somervilie  (1) 
shews  there  is  no  distinction,  in  this  respect, 
between  legal  and  equitable  waste.  That 
was  a  case  where  the  father  of  Lord  So- 
mervilie, who  was  tenant  for  life  without 
impeachment  of  waste,  or  rather  whose 
wife  was  tenant  for  life  without  impeach- 
ment of  waste,  cut  down  ornamental  tim- 

(1)  f  Equ.  Abr.  759. 


ber,  and  the  person,  who  was  the  next 
tenant  for  life,  filed  a  bill  for  an  account,  to 
which  there  was  a  demurrer.  The  Court 
was  of  opinion  that  the  next  tenant  for  life 
had  no  right  to  an  account,  because  he  had 
no  interest  in  the  produce  of  the  timber,  as 
that  produce  belonged  to  the  owners  of  the 
inheritance.  I  apprehend,  therefore,  that 
the  same  rule,  which  applies  to  legal  waste, 
in  this  respect  applies  also  to  equitable 
waste. 

There  was  a  class  of  cases  cited  and 
relied  on  as  applying  to  the  present 
case :  the  cases  of  Delapole  v.  DelapoUt 
and  several  others ;  but  it  does  not  ap- 
pear to  me  that  those  cases  apply  to  the 
present  question ;  they  were  all  cases  where 
the  timber  was  cut  down  under  the  sanc- 
tion and  by  the  authority  of  the  Court, 
because  to  do  so,  it  was  beneficial  to  the 
estate.  The  Court,  being  applied  to  for 
the  purpose  of  giving  directions  in  that 
respect,  imposed  such  terms  as  it  thought 
were  equitable  and  proper.  Those  cases 
were  cases  of  arrangement  made  by  the 
Court.  That  was  the  general  principle 
acted  upon ;  and  it  directed  the  money  to 
be  laid  out  in  the  purchase  of  other  lands, 
to  be  settled  to  the  same  uses*  That  does 
not  apply  to  a  case  where  the  timber  is 
cut  down  by  the  wrongful  act  of  the  party, 
and  the  persons,  therefore,  must  rest  on 
their  legal  rights. 

It  was  said  that  the  deed  of  1809  would 
affect  this  question.  By  the  deed  of  1809, 
Job  Hart  Price  Clarke  conveyed  all  his 
interest  in  this  reversion  to  the  Marquis 
of  Ormonde ;  that  deed  was  executed,  after 
the  waste  was  committed  and  the  timber 
was  disposed  of;  and  it  does  not  appear  to 
me  that  the  deed  can  affect  the  present 
question.  As  far  as  relates  to  the  question 
at  law,  where  the  reversion  is  assigned 
after  the  waste  is  committed,  the  assignee 
of  the  reversion  is  not  considered  as  tak- 
ing any  interest  in  the  waste,  or  to  be  en- 
titled to  maintain  an  action.  It  does  not 
appear  to  me,  therefore,  that  the  case  is  at 
all  varied  by  the  deed  of  1809. 

Under  these  circumstances,  it  appears 
to  me,  upon  the  whole  view  of  the  case, 
that  the  property  in  this  timber  belonged 
to  Job  Hart  Price  Clarke,  who  had  at  the 
time  a  vested  inheritance  in  fee  in  this 
property. 
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This  case  came  before  the  House  of 
Lords,  and  it  was  sent  back  to  this  Court 
in  consequence  of  a  circumstance  arising 
out  of  an  award.  Under  the  first  decree, 
made  by  the  Master  of  the  Rolls,  the 
Master  was  directed  to  make  certain  inqui- 
ries ;  before  those  inquiries  were  made,  it 
iv&B  agreed  between  the  parties  that  all  mat- 
ters in  difference  in  the  cause,  and  all  matters 
in  difference  generally,  should  be  referred  to 
an  arbitrator  to  be  named  by  the  Court ;  an 
arbitrator  was  named — Mr,  Parker:  and 
Mr.  Parker  made  an  award,  by  which  he 
directed  the  sum  of  3,800/.  in  respect  of 
the  waste  to  be  paid  to  the  personal  repre- 
sentative of  the  Marquis  of  Ormonde,  and 
it  was  in  consequence  of  the  existence  of 
that  award  that  the  House  of  Lords  sent ' 
back  the  case  to  this  court,  considering  it 
proper  that  the  award  should  be  disposed 
of  before  the  judgment  should  be  pro- 
nounced as  to  the  validity  of  the  decree. 
Now,  upon  looking  at  the  affidavits  as  to 
the  award,  I  am  satisfied  that  Mr.  Parker 
considered  himself  bound  by  the  first  de- 
cree of  the  Master  of  the  Rolls,  and  that 
he  did  not  exercise  any  judgment  as  to  the 
question  of  law ;  if  that  decree,  therefore, 
cannot  be  sustained,  it  follows  that  the 
award  cannot  be  sustained.  I  am  of  opi- 
nion, upon  the  whole  case,  that  the  second 
decree  of  the  Master  of  the  Rolls  was  the 
right  decree,  and  that  the  award  cannot  be 
sustained,  and  the  appeal  ought  to  be  dis- 
missed; but  I  think,  under  the  circum- 
stances, taking  them  together,  it  ought  not 
to  be  dismissed  with  costs. 

Mr.  Pepys. — Does  your  Lordship  mean 
with  respect  to  the  costs  which  apply  to 
the  motion  as  well  as  to  the  appeal  ? 

The  Lord  Chancellor, — Yes,  I  think  as 
to  the  costs  of  the  whole  question. 
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MOUNTFORD  V.  PONTON. 


Under  the  %\  Joe,  1.  c.  19,  a  deed^  whieh 
is  over^reached  by  an  ocf  of  bankruptcy,  is 
void,  though  the  commission  of  bankrupt  does 
not  issue  till  more  than  Jive  years  afterwards, 


iftheparty,  who  claims  the  benefU  ofihedeedt 
had,  at  the  titne,  notice  of  the  act  of  bank" 
ruptcy. 

The  bill  was  filed  by  l&arah  Moiintfofd 
and  Isaac  Sheffield,  as  the  personal  repre- 
sentatives of  William  Mountford. 

It  stated,  that,  in  and  before  the  month 
of  October  1816,  Andrew  RoUo,  since  a 
bankrupt,  was  entitled,  to  the  absolute  re* 
mainder  or  reversion,  immediately  expec- 
tant upon  the  decease  of  his  fiither  and 
mother,  John  RoUo  and  Margaret  his  wife, 
and  the  survivor  of  them,  of  and  in  one  fifUi 
share  of  the  sum  of  4000i.  five  per  cent* 
navy  annuities,  then  standing  in  the  names 
of  John  Ponton  and  Andrew  RoHo,  aa 
devisees  in  trust,  and  executors  under  the 
last  will  knd  testament  of  Catherine  Allan, 
spinster,  deceased;  that,  Andrew  RoUo, 
being  indebted  to  William  Mountford  in  a 
considerable  sum,  and  it  being  contemplated 
that  he  would  become  indebted  in  various 
fiirther  sums  to  W.  Mountford,  it  was  agreed 
between  them,  that  Andrew  Rollo  should 
assign  to  William  Mountford  his  rever- 
sionary interest  in  the  said  one-fiflh  part 
of  the  sum  of  4000/.  navy  five  per  cent, 
bank  annuities,  as  a  security  for  the  debt 
then  due  to  William  Mountfbrd,  and  for 
such  further  sums  as  he  Andrelir  Rollo 
should  thereafter  become  indebted  in  to  him, 
not  exceeding  in  the  whole  500/. ;  that,  in 
pursuance  of  the  aforesaid  agreement,  an 
indenture  of  assignment,  bearing  date  the 
16  th  of  October  1816,  was  duly  made  and 
executed  between  and  by  Andrew  Rollo  of 
the  one  part,  and  the  said  William  Mount- 
ford of  the  other  part,  whereby,  after  re- 
citing (amongst  other  things)  that  he,  An- 
drew Rollo,  was  then  indebted  to  William 
Mountford  in  the  sum  of  876/.  10#.  Sd,  it 
was  witnessed,  that  he,  Andrew  Rt^lo^  did 
bargain,  sell,  assign,  and  transfer  nnto 
William  Mountford,  his  executors,  admini- 
strators, and  assigns,  as  a  security  fiir  tbfe 
debt  then  owing  by  him,  or  any  fbture  debt 
which  he  might  owe  to  Mountford,  not 
exceeding  500/.,  all  that  one-fifUi  part, 
share  and  proportion,  or  other  the  part, 
share,  and  proportion,  of  him  Andrew 
Rollo,  of  and  in  the  sum  of  4000/.  five 
per  cent,  navy  annuities,  expectant  oh  the 
decease  of  the  survivor  of  his  fiitber  and 
mother. 
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The  bill  further  itated,  thfttg  sometitn^  hi 
6r  about  the  moath  of  March  1 8 1 7,  Andrew 
Rollo  took  the  benefit  of.  the  act  Ibr  the 
relief  of  insolvent  debtors ;  and  an  assign- 
ment of  all  his  estate  and  e£%ets,  not  par- 
ticularly mentioning  the  aforesaid  rever- 
sionary interest  in  the  stock,  was  thereupon 
made  to  the  provisional  assignee ;  that  Wil- 
liam Mountford  died  in  February  ISftlf 
having  appointed  the  plaintiffs  his  executor 
and  executrix  ;  that,  Andrew  Rollo  having 
committed  some  act  of  bankruptcy,  a  com- 
mission of  bankrupt,  bearing  date  the  20th 
of  March  1824,  was  duly  awarded  and 
issued  against  him,  under  which  he  was 
found  and  declared  a  bankrupt ;  that  the 
•aid  John  Rollo,  and  Margaret  his  wife, 
vrere  respectively  dead ;  and  that,  at  the  date 
and  issuing  of  the  commission  of  bankrupt 
sigainst  Andrew  Rollo,  there  was  due  and 
owing  from  him  to  the  plaintiflk,  as  per- 
sonal representatives  of  William  Mountferd^ 
the  principal  sum  of  48di.  8s.  10<f.,  under 
the  aforesaid  security,  together  with  a 
large  arrear  of  interest.  The  bill  charged, 
amongst  other  things,  that,  at  the  time  of 
the  date  and  making  of  the  said  mortgage, 
Andrew  Rollo  had  not  committed  any  act  of 
bankruptcy,  or  at  least,  that  William  Mount- 
ford  had  no  knowledge  or  notice  that  any 
such  act  had  been  committed,  and  Andrew 
Rollo  was  not,  at  the  time  of  committing 
snch  alleged  act  of  bankruptcy,  indebted  to 
tbe  creditor,  on  whose  petition  the  commis- 
sion had  issued,  in  a  debt  sufficient  to  sup- 
port such  commission,  and  that  the  commis- 
sion was  not  granted  upon,  or  supported  by, 
a  sufficient  and  valid  legal  debt  due  to  the 
petitioning  creditors  therein. 

The  prayer  was,  that  what  was  due  on 
the  security  for  principal  and  interest,  might 
be  satisfied  out  of  the  stock. 

The  assignees  of  Andrew  Rollo,  by  their 
answer,  stated,  that,  on  the  9th  of  Novem- 
ber 1816,  Andrew  Rollo  was  arrested  for 
debt,  and  lay  in  the  Fleet  Prison  upon 
snch  arrest  from  the  Ifith  of  November 
until  some  time  in  the  month  of  March 
1817;  that,  while  he  was  in  prison  upon 
snch  arrest,  William  Mountford  applied  to 
Um  to  give  him  the  assignment  stated  in  the 
Infl,  to  secure  what  he  alleged  was  then 
owing  to  him,  and  any  future  advances, — 
promising  him  that,  as  soon  as  he  should  get 
discharged  from  prison,  which,  he  then  con- 


templated he  would  soon  be,  mider  Che  insol- 
vent debtors  act,  he  would  put  him  in  apub^ 
lie-house,  and  assist  him  to  carry  on  the  bu- 
siness of  it  ;  that,  under  these  circumstances^ 
the  indenture  was  executed  under  which  the 
plaintiff  claimed  ;  that,  although  the  inden- 
ture bears  date  the  16th  of  October  1816, 
and  purports  to  have  been  executed  ah  Chat 
day,  yet  it  was  not  executed  till  long  after- 
wards, and  when  Andrew  Rollo  was  in 
prison  for  debt ;  and  that  he  attended  at  the 
office  of  the  plaintiff,  Isaac  Sheffield,  by 
whom  the  assiginment  was  prepared,  under 
a  day  rule,  obtained  in  Michaelmas  term 
1816,  both  when  the  assignment  was  agreed 
upon,  and  when  the  same  was  executed ) 
and  that  the  assignment  wai  so  aritedated^ 
In  order  that,  upon  the  face  of  it,  it  might 
appear  to  have  been  executed  befbre  An- 
drew Rollo  had  gone  to  prison  ; .  that  An- 
drew Rollo  committed  an  act  of  bankruptcy^ 
by  remaining  in  prison  for  debt  for  two 
months,  namely  from  the  16th  of  Novem- 
ber 1816  to  some  time  in  the  month  of 
March  1817,  and  that,  upon  such  act  of 
bankruptcy,  the  commission  of  bankrupt 
issued  against  him ;  and  they  therefore  in- 
sisted that,  as  .against  them,  the  assignment 
to  Mountford  was  fraudulent  and  void. 

By  their  answer  to  the  amended  bill,  they 
stated,  that  the  assignment  to  Mountford  was 
executed  on  the  26th  of  November. 

At  the  hearing  of  the  cause,  the  defen- 
dants, for  the  purpose  of  proving  that  the 
assignment  was  antedated,  read  (under  an 
order  to  prove  the  proceedings  under  tbe 
commission  vhd  noce,)  the  deposition  of  the 
plaintiff  Sheffield,  who  was  Mountford's 
attorney,  and  from  which  it  appeared,  that 
the  assignment  was  executed  on  the  26th 
of  November,  and  not  on  the  16th  of  Oc* 
tober,  the  day  it  bore  date ;  but  they  did 
not  prove  that  any  fraud  was  committed^ 
and  therefore  it  was  contended  on  the  part 
of  the  plaintiffs,  that,  as  no  fraud  was 
proved,  the  Court  would  not  infer  fraud. 

It  appeared  also,  from  the  proceedings 
in  the  bankruptcy,  that  the  petitioning  ere* 
ditor's  debt  was  completed  only  by  the 
bankrupt's  admission  of  it  in  a  conversa- 
tion in  1 828 ;  and  it  was  contended  with 
respect  to  that,  that  the  Statute  of  Limita- 
tions barred  the  debt  as  against  the  plain- 
tiffs, and  that  they  were  not  bound  by  the 
admission  of  Rollo. 
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The  Vice  Chancellor^  in  giving  judg- 
ment, stated,  that  the  first  question  was, 
whether  there  was  a  good  petitioning  cre- 
ditor's debt;  and  he  thought  there  was 
proof  of  that  by  the  bankrupt's  admission 
at  the  latter  end  of  the  year  1 823.  Secondly, 
whether  there  was  an  act  of  bankruptcy ; 
and  he  was  of  opinion  that  was  made  out. 
Thirdly,  whether  the  deed  was  executed  af- 
ter the  1 6th  of  October  1 8 1 G ;  and  he  thought 
Sheffield,  by  his  deposition  taken  under  the 
bankruptcy,  made  out  that  the  deed  was 
executed  on  the  26th  of  November  1816. 
Then  there  was  the  question  whether  no- 
tice that  a  party  is  in  prison,  before  the 
act  of  bankruptcy  is  complete,  is  notice  of 
such  act,  and  his  Honour  was  of  opinion 
it  was.  The  last  question  was,  whether 
the  party,  claiming  the  benefit  of  the  Act 
of  James,  must  not  be  without  notice  of 
the  act  of  bankruptcy ;  and  he  was  of  opi- 
nion he  must ;  and  therefore  he  dismissed 
the  bill  with  costs. 

From  this  decree  the  plaintifis  appealed. 

On  the  appeal,  the  only  question  argued 
was,  whether,  as  the  commission  had  not 
issued  within  five  years  after  the  alleged 
act  of  bankruptcy,  the  assignment  was  not 
protected  by  the  fourteenth  section  of  the 
21  James  1.  c.  19,  which  enacts,  '*  That 
no  purchaser  for  good  and  valuable  conside- 
ration shall  be  impeached  by  virtue  of  this 
act,  or  any  other  act  heretofore  made 
against  bankrupts,  unless  the  commission  to 
prove  him  or  her  a  bankrupt  be  sued  forth 
against  such  bankrupt  within  five  years 
after  he  or  she  shall  become  a  bankrupt." 

Mr.  Sugden.  and  Mr.  Ching,  in  support 
of  the  appeal. 

The  words  of  the  fourteenth  section  are 
general,  that  no  purchaser  for  valuable 
consideration  shall  be  impeached,  unless 
the  commission  issue  within  five  years. 
On  what  principle  is  it  to  be  qualified  by 
restricting  the  protection  to  purchasers 
who  have  no  notice  of  the  act  of  bank- 
ruptcy ?  The  act  says  nothing  of  notice ; 
and  such  a  construction  of  the  clause  does, 
in  fact,  introduce  new  words  into  it. 

There  is,  indeed,  an  old  case  of  Read  v. 
Ward{})t  in  which  a  deed,  which  consti- 

(1)  «  £(]ii.  Cas.  Abr.  119. 


tuted  the  act  of  bankruptcy,  was  over- 
reached by  a  commission  which  did  not 
issue  till  more  than  five  years  afterwards. 
But  that  was  a  case  of  actual  fraud :  and, 
of  course,  an  instrument  emanating  from 
fraud  can  never  stand  in  a  court  of  equity. 
Here  there  was  no  fraud.  Even  if  the 
deed  was  not  executed  till  the  26th  of 
November,  nothing  is  more  common  than 
for  a  deed  to  be  executed  a  few  weeks  after 
its  date ;  and  Rollo  had  not  then  committed 
any  act  of  bankruptcy,  nor  was  it  to  be 
presumed  that  he  would  lie  in  prison  two 
months,  so  as  to  commit  an  act  of  bank- 
ruptcy. 

Mr,  Home  and  Mr,  Teed  appeared  in 
support  of  the  decree. 

The  Lord  Chancellor  was  of  opinion, 
that,  as  Mountford  had  notice  of  the  act  of 
bankruptcy,  he  was  not  protected  by  the 
statute ;  and  he  dismissed  the  appeal  with 
costs. 


1829 
May  26 


\6.  3 


SPARKB   0.    IVATT. 


A  custom^  that  the  rector  shall  occupy, 

from  Ladjf'day  to  Michaelmas  in  each  year, 

forty  acres,  part  of  a  fen  consisting  of  about 

1200  acres,  in  lieu  of  the  tithes  of  all  hay  and 

fodder  arising  on  the  fen,  is  a  valid  custom. 

The  bill  was  filed  by  the  rector  of  the 
parish  of  Cottenham,  in  the  county  of 
Cambridge,  for  an  account  of  tithes.  As 
rector  he  had  glebe  and  demesne  lands  in 
the  parish.   * 

As  to  some  of  the  lands,  the  defendants, 
the  occupiers,  set  up  the  following  defence 
by  their  answer.  They  alleged, ' '  that  there 
had  been  from  time  to  time,  and  firom  time 
immemorial,  and  was  then,  a  certain  open 
or  uninclosed  common  and  fen,  called 
Smithy  Fen,  in  or  within  the  said  pariah 
of  Cottenham,  containing  1,200  acres  or 
thereabouts ;  and  that  there  had,  from  time 
whereof  the  memory  of  man  was  not  to 
the  contrary,  existed,  and  still  was  existing, 
a  certain  ancient  custom,  usage,  and  pre- 
scription, whereby  all  the  said  common  or 
fen  (with  the  exception  of  forty  acres,  part 
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thereof,  consisting  of  five  different  pieces 
or  parcels  of  land,  and  which  had  idways 
been,  and  were  then  in  fixed,  certain,  and 
the  same  places,)  was  allotted  and  set  apart 
in  or  about  the  month  of  July  in  each  year, 
in  various  lots,  and  appropriated  to  or 
amongst,  or  for  the  use  of,  all  the  several 
owners  or  occupiers  thereof  (except  the 
rector  of  the  parish  for  the  time  being,  to 
whom  and  for  whose  use  such  forty  acres, 
residue  of  the  common  or  fen,  was  allotted 
as  therein  mentioned,)  in  order  that  the 
same  might  be  laid  in  for  mowing,  for  the 
use  and  on  account  of  the  several  occu- 
piers, for  whom  and  in  whose  favour  such 
allotments  were  so  respectively  made ;  and 
that  such  allotments  were  accordingly  after- 
wards, and  at  various  periods  between  the 
time  when  such  allotments  were  so  made 
and  the  Michaelmas  following,  mown,  and 
the  grass  thereof  made  and  converted  into 
hay,  but  that  from  the  Lady-day,  af^er  such 
lots  were  so  appropriated  as  aforesaid,  and 
until  the  Michaelmas-day  old  style  fol- 
lowing, the  time  of  mowing  thereof,  the 
same  remained  unstocked  with  cattle,  and 
no  part  thereof  was  fed  or  used  for  pasture, 
till  the  same  was  stocked  with  cattle  at  such 
Michaelmas  'as  aforesaid,  until  when  the 
same  was  again  laid  out  for  mowing ;  and 
that,  by  an  ancient  custom  within  the  parish, 
and  which  had,  from  time  whereof  the  me- 
DK>ry  of  man  was  not  to  the  contrary,  ex- 
isted, and  still  existed  therein  the  forty  acres 
of  land,  residue  of  the  common  or  fen, 
called  Smithy  Fen,  lying  dispersedly  in  the 
several  parts  following,  that  is  to  say,  one 
piece  in  Chising  Ca8t,another  in  SecondCast, 
another  in  the  furlong,  called  the  Crease 
Side,  another  in  Great  Cast,  piece  of  the 
Ix>rd's  Grounds,  and  the  remainiag  piece 
in  Foul  Fox,  and  which  five  pieces  of  land 
had  been  from  time  immemorial  known 
and  distinguished  by  ancient  metes  and 
boundaries,  and  which  forty  acres  had 
been  from  time  immemorial  fixed  and  in- 
variable, and  in  the  same  places  as  afore* 
said,  had  been  annually  occupied,  used, 
and  enjoyed,  and  converted  into  meadow, 
or  mown,  solely  and  exclusively  by  the 
rector  of  the  parish,  his- lessees  or  farmers, 
in  lieu  and  full  satisfaction  and  discharge 
of  all  tithes  of  hay  and  fodder  yearly  grow- 
ing, renewing,  increasing,  or  arising  from 
off  the  other  parts  of  the  common  or  fen  ; 


and  that  the  f6rty  acres  of  land  had  been 
from  time  immemorial  annually  used,  oc- 
cupied, or  enjoyed  by  the  rector  of  the 
parish  for  the  time  being,  his  lessees  or 
farmers,  lessee  or  farmer,  and  the  pro- 
duce thereof  mown  or  converted  into  hay, 
and  taken  from  off*  the  lands  by  him  or 
them ;  and  that  such  forty  acres  of  land 
had  been  from  time  immemorial  accepted 
and  taken  by  the  rector,  his  lessees  or  les- 
see, farmers  or  farmer,  in  lieu  and  full  sa- 
tisfaction of  all  tithes  o(  hay  and  fodder 
arising,  growing,  renewing,  or  increasing 
in  or  upon,  or  from  off*  all  the  fen  or  com- 
mon called  Smithy  Fen;  and  that  from 
time  immemorial  no  tithe  of  hay  or  fodder 
whatever,  or  any  composition  or  satisfac- 
tion for  the  same,  save  the  forty  acres  of 
land,  had  been  ever  paid  or  payable  to  or 
for  the  use  of  the  rector  of  the  parish,  his 
farmers  or  lessees,  farmer  or  lessee,  for  or 
in  respect  of  any  tithe  of  hay  or  fodder, 
arising,  growing,  renewing,  or  increasing 
in  or  upon,  or  from  off*  the  lands,  or  any 
part  thereof;  and  that,  since  the  plaintiff 
had  become  the  rector  of  the  parish,  the 
forty  acres  of  land  had  been  annually  in 
each  year  used,  occupied,  and  enjoyed  by 
him  or  by  his  tenants,  and  the  hay  or  fod- 
der taken  from  off  the  same  by  him  or  them, 
in  lieu  and  satisfaction  of  all  tithes  of  hay 
and  fodder  arising  from  off  the  fen,  called 
Smithy  Fen,  and  in  the  same  manner  as 
the  same  had  been  theretofore  and  from 
time  immemorial  used,  occupied,  or  en- 
joyed by  the  former  rectors  of  the  parish, 
their  lessee  or  farmer,  for  his  or  their  sole 
and  exclusive  use  and  benefit." 

It  appeared  from  the  evidence  that 
Smithy  Fen  was  one  of  the  commons  of 
Cottei^am:  and  it  consisted  of  1068  acres 
1  rood  ft2  perches,  and  was  divided  into 
various  pieces  of  different  qualities,  some  of 
which,  called  the  Free  Grasses,  consisted 
of  fixed  allotments,  of  which  the  common- 
ers had  the  exclusive  occupation  from  old 
Lady-day,  when  they  were  laid  for  mow- 
ing, unto  old  Michaelmaa-day,  when  they 
were  thrown  open.  The  rest  of  Smithy 
Fen  (with  the  exception  of  the  rector's 
forty  acres)  was  a  shifting  common,  and 
was  annually  set  out  by  lot  among  the 
commoners  at  old  Lady-day,  for  the  pur- 
pose of  being  mown  or  meadowed,  until 
old  Michaelmas-day,  when  they  were  also 
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thrown  open.  The  forty  acres  in  question 
had  inrariably  been  occupied  by  the  rector 
from  Lady-day  to  Michaelmas,  when  they 
were  thrown  open,  and  from  thence  until 
the  Lady-day  following  the  whole  of 
Smithy  Fen,  including  as  well  the  Free 
Grasses  (in  which  the  rector  had  no  allot- 
ment, but  in  which  the  commoners  had 
fixed  allotments,)  as  the  shifting  allotments 
and  the  rector's  forty  acres,  were  thrown 
open  and  stocked  in  common  by  the  com- 
moners in  proportion  to  the  number  of 
their  respective  rights. 

The  rector's  forty  acres  were  but  a 
twenty-eighth  part  of  this  fen,  and  were 
not  (acre  for  acre)  of  more  than  an  average 
value  with  the  rest  of  the  fen. 

The  witnesses  for  the  defendants  also 
'  stated,  that  they  had  heard,  and  always  un- 
derstood, that  these  forty  acres  had  been  at 
all  times  enjoyed  by  the  rector  for  the  time 
being,  and  were  and  are  reputed  to  have 
been  allotted  to  him  in  lieu  and  in  full  satis- 
faction and  discharge  of  the  tithe  of  hay 
and  fodder  yearly  growing,  renewing,  in- 
creasing, or  arising  from  off  all  other  parts 
of  Smithy  Fen. 

On  the  24th  of  April  1823,  the  cause 
was  heard  before  the  Vice  Chancellor,  who 
directed  the  parties  to  proceed  to  a  trial 
of  the  following  issue,  viz.  '*  Whether  the 
forty  acres  of  land,  part  of  the  common  or 
fen  called  Smithy  Fen,  in  the  pleadings 
mentioned  to  be  set  out  for  and  occupied 
in  severalty  by  the  rector  of  the  parish  for 
the  time  being,  from  Lady-day  to  Michael- 
mas in  each  year,  had  been  immemorially 
held  by  such  rector  for  the  time  being,  in 
full  satisfaction  and  discharge  of  all-tithes 
x>f  hay  and  fodder  yearly  growing  in  and 
renewing  within  the  fen." 
The  plaintiff  appealed. 

Sir  Charles  Wetherell  and  Mr.  Parker 
were  for  the  appellants. 

^  This  is,  in  fact,  an  alleged  custom,  to 
give  the  produce  of  forty  acres  of  land 
instead  of  the  tithe  of  1200.  Such  a  cus- 
tom is  bad  in  law,  and  is  in  itself  unrea- 
sonable: Fieicher  v.  fritttfuoii(l),  Shep- 
pmd  V.  Peurwe  (2).     'I'he  validity  of  such 

(t)  9  GwUlia,  firs. 
(t>  1  Lciins,  179« 


a  custom  ought  to  be  determined  on  by  the 
Court,  and  ought  not  to  be  submitted  to 
a  jury. 

The  issue,  as  it  is  framed^  does  not  briiu^ 
forward  the  material  facts  of  the  e^me.  If 
the  question  were  to  be  sent  to  a  jury  in 
any  compendious  form  ai  words,  it  ought 
to  be  in  some  such  terms  as  the  follow- 
iog'.— 

"  Whether  the  rector  of  the  parish  for 
the  time  being  is  legally  bound  and  com- 
pellable to  accept  the  forty  acres  of  land, 
part  of  the  common  or  fen  called  Smithy 
Fen,  in  the  pleadings  mentioned  to  be  set 
out  for  and  occupied  by  him  in  severalty 
frjQm  Lady-day  to  Michaelmas  in  eac^ 
year,  in  full  satisfaction  and  discharge  of 
all  tithes  of  hay  and  fodder  yearly  growing 
in  and  renewing  within  the  fen."  Jn^Uabtjur 

Mr,  Home  and  Mr.  Phillimore  appeared 
for  the  defendants. 

f 

Such  a  custom  as  is  here  relied  on  has 
been  more  than  once  held  to  be  a  good 
defence  to  a  claim  of  tithes  :  jirchbUhop  of 
York  V.  Stapleton{i>\  Chapman  v.  Mon- 
son  (5),  O'Connor  v.  Cook  (6).  It  makes 
no  difference  that  during  a  part  of  the  year 
the  rector  does  not  occupy  the  lands  in 
severalty.  The  forty  acres  may  formerly 
have  been  of  more  value  then  in  propor- 
tion to  their  extent ;  and,  at  any  rate,  the 
circumstance  of  the  rector  always  having 
them,  when  the  fen  is  not  open,  instead  of 
nferely  taking  a  shifting  allotment,  is  a 
great  benefit  to  the  rector. 

Lord  ChmsceUor. — I  am  of  opinion  that 
this  custom,  if  proved,  is  a  vaUd  custom. 
It  is  said,  that  the  custom  is  unreaaon- 
able,  because  no  person  would  have  accept- 
ed forty  acres  in  lieu  of  the  tithes  of  nearly 
1200  acres.  But  it  is  impossible  to  any 
what  was  the  state  of  the  land  five  or  six 
hundred  years  ago.  If  the  forty  acres 
inight  have  been  an  equivalent  for  the 
tithes  at  that  time — ^if  the  i^eement  might 
have  had  a  fair  origin — it  i^ould  be  sulBi- 
cient,  provided  there  wa<  evidence  to  sa? 
tisfy  the  jury  that  that  agreement  had  been 


(3)  ty 


Wood.  408. 
Atkyn«,  136. 
Win*.  565. 
(6)  5  Ve«7, 665. 
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acted  upon  froih  the  titne  of  legal  memory 
down  to  the  present  day. 

In  one  respect,  the  form  of  the  issue  ought 
to  be  amended :  it  ought  to  be,  not  only 
whether  forty  acres  have  been  immemo- 
rially  held  by  the  rector  in  the  manner 
therein  mentioned,  but  whether  they  have 
been  held,  and  ought  to  have  been  held,  in 
that  manner,  'i'he  words  will  then  em- 
brace i^ot  only  what  the  practice  has  been, 
but  whether  the  practice  was  a  binding 
aud  obligatory  practice. 

Perhaps  the  plaintiff  has  a  right  to  have 
the  whole  of  the  custom,  as  stated  in  the 
answer)  put  upon  the  issue. 


1829 
May 


•. } 


JONES  V.  REID. 


A  demurrer  to  the  whole  of  an  amended 
bill  may  be  filed ^  though  the  original  bill  has 
been  answered, 

Semble — Where  a  demurrer  i»  allowed  to 
an  amended  bill,  the  suit  is  entirely  out  of 
amrt ;  and  the  defendant  ia  entitled  to  the 
casts  of  the  wlwU  suit* 

The  original  bill  was  filed  by  Jones,  who 
claimed  to  be  a  lessee  of  certain  premises, 
against  Reid,  who  was  a  mortgagee,  and 
against  other  defendants.  The  mortgage, 
which  was  now  in  Reid,  had  been  origi- 
nally in  one  Bassett,  and  was  prior  in  date 
to  Jones's  lease.  That  lease  was  executed 
only  by  the  mortgagor :  but  Jones,  by  his 
bill,  alleged  circumstances  which,  in  equity, 
would  have  made  Bassett  be  considered 
as  bound  by  the  lease;  and  he  further 
alleged,  that  Reid,  when  he  took  the  trans- 
fer of  the  mortgage,  had  notice  of  the  lease, 
and  of  the  existence  of  those  circum- 
stances. The  bill  prayed  that  Reid  might 
be  decreed  to  confirm  the  lease,  and  might 
be  restrained  from  proceeding  in  an  eject- 
ment which  he  had  brought. 

Reid  answered  the  bill  fully,  and  denied 
the  greater  part  of  the  allegations  of  the 
bill.  He  then  moved  to  make  the  order 
nisi  for  dissolving  the  injunction  (which 
had  been  obtained  for  want  of  answer)  ab- 
solute. But  the  Vice  Chancellor  thought 
that  there  was  a  case  for  inquiry  in  equity, 
and  continued  the  injunction. 
Vol.  Vn.  Chanc. 


Reid,  by  his  answer,  had  stated,  that 
the  security,  under  which  he  claimed,  was 
a  conveyance  to  a  trustee  upon  trust  to 
pay,  first,  a  mortgage  debt  to  one  Rees, 
and  then  to  pay  the  mortgage  which  had 
been  transferred  to  him. 

The  plaintiff  amended  his  bill  by  stat- 
ing this  security,  and  praying,  in  the  alter- 
native, that  he  might  be  allowed  to  redeem. 

Reid  demurred  to  the  whole  of  the 
amended  bill,  on  the  ground  that  the  trus- 
tee and  the  prior  mortgagee,  who  was  a 
cestui  que  trust  of  that  trustee,  were  not 
parties ;  and  that  those  in  whom  the  ulti- 
mate equity  of  redemption  was,  were  not 
before  the  Court. 

A/r.  Sugden  appeared  for  the  demurrer, 
and  contended  that  there  was  a  clear  want 
o£  parties. 

Mr.  Home  and  Mr,  Swanslonf  contra. — 
Whether  there  is  a  want  of  parties  or  not, 
this  is  a  demurrer  to  the  whole  of  the 
amended  bill ;  imd  there  is  on  the  files  of 
the  court  an  answer  of  fhe  same  defen- 
dant to  the  original  bill,  which  constitutes 
the  greater  part  of  the  amended  bill :  he, 
therefore,  demurs  to  the  whole  oi  a  record, 
to  part  of  which  he  has  actually  answered  : 
Atkineonv*  H€Bninay{i). 

Tlte  Vice  Chancellor  was  of  opinion  that, 
the  objection  for  want  of  parties  being  an 
objection  to  the  whole  bill,  and,  the  objec- 
tion not  having  existed  to  the  original  bill, 
arising  for  the  first  time  on  the  amended 
bill,  the  demurrer  was  properly  filed  to 
the  whole  bill,  notwithstanding  that  the 
original  bill  had  been  answered. 

The  costs  of  the  suit  were  asked  by  the 
defendant,  as  well  as  the  costs  of  the 
demurrer,  under  the  thirty-first  order  (2). 
It  was  submitted,  that  allowing  the  de- 
murrer to  the  amended  bill,  put  the  whole 
suit  out  of  court. 

(1)  1  Coz,  S60. 

(3)  That  upon  the  allowance  of  any  plea  or  de- 
murrer, the  plaintifT  shall  pay  to  the  defendant  the 
taxed  coats  thereof ;  and  when  auch  plea  or  demurrer 
is  to  the  whole  bill,  then  the  further  taxed  coeta  of 
the  suit  also ;  unless  in  the  case  of  a  plea  the  plaintiff 
shall  undertake  to  reply  thereto,  and  then  tlie^  cosU 
shall  be  reserred,  or  unless  the  Court  shall  think  fit 
to  make  other  order  to  the  contrary. 
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The  Vice  Chancellor  was  of  that  opinion ; 
but,  on  the  application  of  the  plaintiff  for 
leave  to  amend  by  adding  parties,  he  gave 
them  leave  so  to  amend. 


1829 
June 


i.} 


BABRX80M   V.   COUKBOULD. 


PfdiUeatian  enlarged^  merely  on  an  njfftda^ 
ffit,  that  the  party  had  material  witnesses  to 
examine^  and  meant  to  examine  them  forth" 
with. 

Mr.  Pemherton  moved,  on  behalf  of  the 
defendant,  that  publication  might  be  en- 
larged. The  affidavit,  in  support  of  the 
motion,  stated  merely,  that  the  defendant 
had  several  material  witnesses  to  exa- 
mine, whom  he  meant  to  examine  forth- 
with. 

Mr,  Smons^  for  the  plaintiff,  opposed 
the  motion ;  insisting,  that,  under  the  new 
orders,  publication  could  not  be  enlarged, 
unless  the  party  making  the  application 
satisfied  the  Court  that  there  was  some 
special  reason  which  had  prevented  him 
from  examining  his  witnesses  sooner* 


The  Vice  Chancellor  made  the  order,  and 
refused  the  plaintiff  the  costs  of  appearing 
on  the  motion. 


1829. 
June  1. 


} 


TBS  ATTORNEY  GSKERAL  V. 
ELLISON. 


A  defendant  cannot  make  a  motion^  if  he 
is  in  contempt  at  the  time  when  the  motion  is 
made^  though  he  was  not  m  contempt  when 
the  notice  ojf  motion  was  ghten. 

The  defendant's  order  for  time  had  ex- 
pired ;  and  being  in  a  situation  to  have  an 
attachment  issued  against  him,  he  gsTO 
notice  of  a  special  motion  for  further  time. 
Before  the  motion  was  made,  an  attachment 
issued. 

Mr.  KniglU,  for  the  motion. 

Mr.  Roupellf  contra,  objected,  that  the 
defendant,  being  in  contempt,  could  not  be 
heard  to  make  ue  motion. 

The  Vice  Chancellor  was  of  that  opinion^ 
and  held  that  the  motion  could  not  be  made ; 
but  he  gave  the  defendant  leave  to  amend 
his  notice  of  motion  by  extending  it,  so  as 
to  include  the  discharge  of  the  attaebmeot. 


END  OF  EASTER  TERBi,  18f  9. 
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BBOOKXAN  V.  ROTHSCBIIJ). 


Prmeipal  and  AgenU 

If  an  agenif  employed  to  sell  itock^  becomes 
himself  Uie  purchaser  of  %i  at  the  price  of  tite 
doff^  and  does  not  at  the  time  communicate  to 
Atff  principal  that  he  is  the  purchaser^  the 
transaelion  will  not  be  pemdlted  to  stand, 

An  agents  who  was  also  contractor  for  the 
Prussian  loan^  being  directed  by  his  principal 
to  buy  Prussian  bonds^  represents  that  tlte 
purchase  has  been  made ;  advances  money  to 
his  principal  on  a  deposit  of  the  bonds;  and^ 
afterwards^  the  principal  having  directed 
them  to  be  soldj  gives  him  credit  for  the 
amowU  at  the  price  of  the  day :  infact^  Itow' 
ever,  no  specific  bonds  had  been  selected  or 
appropriated  as  the  specif  c  bonds  belonging 
to  the  principal: — Held,  that  the  transaction 
cannot  stand. 

Various  alleged  sales  and  purchases  of 
French  stock  €U  the  price  of  the  day  having 
been  represented  by  tlte  agent  as  made  in 
pursuance  of  directions  given  by  the  principal, 
and  an  account  having  been  settled  between 
them,  on  which  occasion  the  principal  paid 
the  amount  of  the  loss  on  these  alleged  trans^ 
actions : — Held^  that  the  principal  ought  to 


be  relieved  from  the  transaction^  it  being  al- 
leged  that  no  sales  or  purchases  were  actually 
made ;  and  the  defendant  not  lutving  given 
any  evidence  eftJie  reality  of  such  sides  and 
purchases. 

The  questions  in  this  cause  related  to  the 
duty  of  agents  towards  their  principals 
with  respect  to  transactions  in  the  purchase 
and  sale  of  the  securities  of  foreign  govern- 
ments. 

The  facts,  material  to  the  decisk>n,  are 
stated  in  the  judgment  of  the  Vice-Chan- 
cellor. 

The  Solicitor  General  and  Mr,  Spence 
were  for  the  plaintiff: 

Mr,  Pemberton  and  Mr,  Knight  appeared 
for  the  defendant. 

The  Vice  Chancellor, — It  appears  that  the 
plaintiff  was,  in  the  month  of  May  1818, 
entitled  to  20,000  francs  of  French  rentes ; 
and  there  had  been  some  sort  of  communi- 
cation between  him  and  Mr.  Rotlischild,  the 
defendant,  who  carries  on  business  in  this 
country,  and  who  also  is  a  partner  wiih  his 
brothers  in  a  house  established  at  Paris, 
under  the  name  of  Rothschild  Brothers  &Co. : 
and  it  is  represented  that  the  plaintiff  waa 
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induced  by  a  letter,  which  was  written  by 
Mr.  Rothschild,  to  give  an  order  for  the  sale 
of  20,000  fr.  French  rentes.  It  does  not  ap- 
pear to  me  to  be  very  material  for  the  pur- 
pose of  determining  what  relief  tlie  plaintiff 
may  be  entitled  to,  to  ascertain  whether  or 
not  the  plaintiff  did  give  the  order  for  the 
sale  of  the  20,000  fr.  French  rentes  in 
pursuance  of  the  recommendation  of  Mr. 
Rothschild.  But  I  should  state  as  a  matter 
of  fact,  that  the  letter,  which  is  represented 
to  have  been  a  letter  recommending  the  sale 
of  the  20,000  fr.  French  rentes,  is  not  a 
letter  which  did  recommend  the  sale  of  the 
20,000  fr.  French  rentes,  but  is  couched  in 
these  words — "  French  stock  here  is  about 
69,  and  Prussian  bonds  82  per  and  83  per 
cent.  I  think  you  would  do  well  to  sell 
part  of  the  former  and  invest  it  in  the  latter." 
Now,  the  fair  construction  of  that  letter  is, 
that  it  is  a  recommendation  that  part  of  the 
French  rentes  should  be  sold  and  invested 
in  the  purchase  of  Prussian  bonds,  leaving 
it  quite  open  to  be  determined  in  the  mind 
of  the  party  to  whom  it  is  addressed,  to 
say  what  portion  of  the  French  rentes  should 
be  sold. 

The  letter  which  the  plaintiff  writes 
in  consequence  of  receiving  this  letter,  is 
dated  on  the  24th  of  May  181^,  in  which  he 
says — **  Sir,  I  have  read  your  obliging  com- 
munication under  yesterday's  date.  The 
price  of  the  French  5  per  cents.  I  observe, 
you  quote  at  about  69  in  London.  Shall  I 
beg  of  you  to  cause  my  20,000  fr.  rentes  in 
that  stock  to  be  disposed  of  to-morrow,  on  the 
best  possible  terms,  both  as  to  price  and  ex- 
change ;  the  produce  you  will  have  the  good- 
ness to  retain  in  your  hands,  until  I  have 
determined  how  to  dispose  of  it,  unless  there 
would  be  a  saving  of  commission  in  pur- 
chasing Prussian  bonds  immediately  with  it, 
so  as  for  the  sale  and  purchase  to  be  consi- 
dered as  one  transaction^  in  which  case  I 
would  wish  it  to  be  immediately  invested." 
Now,  in  consequence  of  that  letter  of  the 
24th  of  May,  Mr.  Rothschild  does  sell,  as 
he  represents,  the  whole  of  the  20,000  fr. 
French  rentes.  I  say,  as  he  represents;  be- 
cause he  writes  a  letter  to  the  plaintiff  of 
the  25th  of  May,  in  which  he  says — *'  Sir, 
I  have  tiie  pleasure  to  acknowledge  the 
receipt  of  your  favour  of  yesterday,  and 
having  had  an  opportunity  to  dispose  of 
your  20,000  fr.  rentes  at  69   and  26«90| 


I  have  embraced  the  same,  and  beg  to  inclose 
you  the  last  prices  from  Paris,  by  which  you 
will  perceive  that  on  the  21st  they  were  only 
68,25  per  cent,  therefore,!  feel  confident  you 
will  approve  of  this  transaction.  I  have 
invested  the  proceeds  of  this  sale  in  Prus- 
sian bonds,  say  19,000  bonds  at  82^  per  cent, 
which  is  the  lowest  it  could  be  obtained  at." 

It  appears  to  me  that  that  letter  of  the 
24th  of  May  is  a  direct  and  plain  repre- 
sentation that  Mr.  Rothschild  had,  in  pur- 
suance of  the  letter  of  the  24th  of  May, 
made  a  sale  of  the  20,000  francs  of  French 
rentes.  Now,  it  appears  as  a  fact  that  there 
was  no  sale  of  the  20,000  fr.  French  rentes, 
but  that  Mr.  Rothschild  took  the  20,000  fr. 
of  French  rentes  to  himself — giving  credit 
for  the  sum  of  1 1,000/.  and  a  fraction,  which 
would  be  the  price  of  the  20,000  fr,  French 
rentes  sold  at  the  prices  quoted  in  his  letter, 
— and  that  he  invested  that  sum  of  11,000/. 
and  a  fraction  in  the  purchase  of  Prussian 
bonds. 

The  first  question,  then,  upon  this  case 
is,  whether  that  transaction,  with  regard  to 
the  sale  of  the  20,000  fr.  French  rentea»sliall 
stand ; — and  my  deliberate  opinion  is,  that 
that  transaction  ought  not  to  stand ;  be- 
cause, independently  of  the  question  whether 
there  was  more  or  less  of  confidential 
agency  on  the  part  of  Mr.  Rothschild,  the 
very  least  that  can  be  said  in  the  case  is, 
that  Mr.  Rothschild  was  an  agent  to  sell, 
by  the  receiving  of  the  letter  of  the  24th  of 
May,  and  his  determination  to  act  upon  it ; 
and  I  conceive  it  was  his  bounden  duty, 
therefore,  to  sell  in  the  true  sense  of  selling, 
that  is,  to  sell  to  a  third  person,  and  not  to 
take  to  himself  the  French  rentes,  and  to 
give  the  plaintiffs  credit  for  that  which  ap- 
pears on  the  face  of  his  answer,  as  I  am 
bound  to  admit,  to  be  the  fair  price  of  the 
day.  It  appears,  from  the  answer  of  the 
defendant,  that  he  had  another  transaction 
respecting  FS'ench  stock  on  that  very  day, 
and  that  he  himself  sold,  I  think,  a  portion 
of  French  stock  at  a  lower  price  than  that 
with  which  he  charged  himself  in  respect  of 
taking  to  himself  the  plaintiff's  20,000  fr* 
French  rentes.  But  the  general  principle, 
which  this  Court  has  always  acknowledged 
and  applied,  must  be  maintained  in  this  case, 
namely,  that  the  person,  who  is  the  agent 
to  sell,  if  he  accepts  the  agency,  is  bound 
to  sell*  and  is  not  at  liberty  to  tike  to  him^ 
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self  the  stock  and  give  tlie  party  an  equivn** 
lent  for  it. 

It  has  been  said,  that,  if  such  a  construc- 
tion is  put  upon  tills  transaction,  it  will  tend 
to  undermine  many  transactions  which  daily 
take  place  in  the  great  commercial  houses  in 
London.  Now,  whether  it  does  so  or  not^ 
my  opinion  is,  that  an  individual  has  a  right 
to  complain  of  a  transaction,  in  which  an 
agent  does  not  do  thai  whidi  he  has  said  he 
would  do,  and  where  he  represents  that  he 
has  done  that  which  he  was  requested  to 
do,  whereas  he  has  done  quite  a  different 
thing. 

No  evidence  has  been  given  to  shew,  that 
such  an  act,  as  tliis  which  is  now  complained 
of,  is  daily  taking  place  among  the  great 
houses  in  London  ;  and,  therefore,  I  must 
eonsider  the  allegation  as  mere  statementi 
and  as  a  speculative  argument  not  founded 
in  fact. 

It  appears  to  me  that,  in  this  transaction^ 
the  plaintiff  is  entitled,  at  his  option,  either 
to  have  the  presentprice  of  20,000  fr.  French 
rentes,  and  the  dividends,  or  to  have  invest- 
ed  in  his  name  20,000  fr.  French  rentes,  he 
repaying  to  Mr.  Rothschild,  the  11,000/. 
and  a  fraction,  which  was  the  sum  for 
which  he  had  credit  in  account  with  Mr, 
Rothschild;  and  I  think  he  must  repay  that 
sum  of  1 1,000/.  and  a  fraction,  with  interest 
at  five  per  cent.  . 

Now,  the  next  part  of  the  case  relates  to 
the  purchase  of  some  Prussian  bonds ;  and, 
it  appears,  that,  about  the  month  of  June 
1818,  Mr.  Rothschild,  as  the  plaintiff  re« 
presents  it,  recommended  to  the  plaintiff  to 
purchase  Prussian  bonds;  and  it  appears 
that  the  plaintiff  agreed  to  purchase  from 
Mr.  Rothschild  40,000/.  in  Prussian  bonds 
at  82,  and  at  the  same  time  he  purchased 
5000/.  other  Prussian  bonds  at  81  j^,  and 
at  the  same. time,  other  5000/.  Prussian 
bonds,  at  81  per  cent.  For  thode  Prus^- 
sian  bonds,  the  plaintiff  was  not  able  to 
pay ;  but  the  transaction  was,  in  effect,  that 
the  price  of  the  bonds  should  be  advanced 
by  Mr.  Rothschild  to  the  plaintiff,  and  that 
the  i^intiff  should  give  his  promissory 
note  for  the  amount.  It  appears  that  the 
transaction  was  carried  on  according  to  that 
understanding:  because  there  was  a  pur« 
chase  apparently  made  of  bonds  to  the 
■mount  of  50,000J.  for  which  the  broker 
made  out  a  charge  of  41,689/.    There  is 


however  a  little  difference  of  statement  in 
that  respect,  between  what  the  defendant 
represents  and  wliat  the  plaintiff  represents; 
but  it  is  quite  immaterial  to  the  general 
view  of  the  case :  and  the  plaintiff  gives  a 
cheque  to  tlie  broker  for  the  difference  of 
money  between  the  41,639/.  I6s*  Gd,  and 
41,500/.  and  then  gives  his  promissory 
note  for  41,500/.  to  Mr.  Rothschild. 

Those  purchases  were  made  in  June 
1818  s  and  it  appears  that  ;the  plaintiff  had 
purchased  bonds  to  the  amount  of  10,000/« 
of  other  persons  in  the  months  of  April  and 
^fay  1818;  and  that  he  afterwards  pur^ 
chased  bonds  from  otlier  persons  to  the 
amount  of  5,000/. 

Tlien,  in  the  months  of  September  and  Oc- 
tober 1818,  the  plaintiff  wished  to  borrow 
of  Mr.  Rothschild  two  sums  of  money,  first 
of  all,  I  think,  a  sum  of  8,500/.  and  after- 
wards, the  sum  of  4,200/. ;  and  for  the  pur* 
pose  of  securing  to  Mr.  Rothschild  the  pay<» 
ment  of  thei  promissory  notes,  which  the  plain- 
tiff gave  him  for  those  two  sums,  in  the  first 
instance,  he  deposited  11,000/.  of  bonds,  and 
in  the  next  instance,  6,000/.  of  bonds.  The 
plaintiff  himself  represents  this  as  one 
transaction ;  but,  upon  the  broker's  evidencci 
it  appears  divided  into  two  in  the  way  I 
have  now  stated.  There  was,  as  I  have  said» 
a  deposit  made  of  bonds,  and  the  plaintiff 
enumerates  in  his  bill  the  bonds  for  1 7,000/., 
making,  however,  a  mistake  as  to  one  of 
the  bonds. 

However,  Mr.  Rothschild  has,  by  hisschti<» 
dule  to  his  answer,  stated  what  those  bonds 
were ;  and  it  appears  they  comprehended  the 
10,000/.  Prussian  bonds  purchased  by  the 
plaintiff  of  other  persons  ;  the  5,000/.  Pru»« 
sian  bonds  purchased  of  other  persons,  and 
2000/.  bonds,  part  of  14,000/.  Prussian  bonds 
which  had  been  purchased  by  the  plaintiff 
from  the  defendant  in  October  1818.  It 
appears,  that  an  account  was  made,  out  in 
the  month  of  October,  which  shewed  what 
was  due  in  respect  of  the  50,000/.  bonds ; 
and  it  appears  that,  shortly  afler wards,  all 
the  bonds  as  well  the  50,000/.  bonds,  as  the 
17,000/.  bonds,  were  sold  at  the  rate  of  75 
per  cent. 

Now,  the  consequence  was,  that  there 
would  be  a  very  considerable  loss  to  the 
plaintiff,  because  he  had  purchased  the  bonds 
upon  an  average  at  something  aboui.81 
per  cent,  or  thereabouts,  and  they  were  sold 
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at  75.  It  appears,  that,  with  the  produce 
of  the  bonds,  the  41,500/.  promissory  note 
was  considered  as  cancelled,  and  that  the 
promissory  note  which  had  been  given  for 
S,500L,  for  which  he  had  made  a  deposit  of 
the  11,000/.  bonds,  was  also  considered 
oancelled ;  but  there  remained  the  promis-  • 
iory  note  for  the  4,^00/.^  which  was  the 
promissory  note  in  respect  of  which  there 
was  made  the  deposit  of  the  6000/. 
bonds;  and  it  appears  that,  inasmuch  as 
the  proceeds  of  the  67,000/.  bonds  would 
not  pay  off  both  the  promissory  note  for 
8,S00/.  and  the  promissory  note  for  4,200/«, 
and  also  the  promissory  note  for  41,500/., 
the  plaintiff  made  a  further  deposit  with 
Mr.  Rothschild,  first  of  5,000/.  bonds,  and 
then  of  500/.  bonds,  which  bonds  were 
afterwards  disposed  of,  and  thereby  the 
promissory  note  for  4,200/.  was  paid  off, 
and,  as  I  understand,  the  surplus  of  the  pro- 
ceeds was  accounted  for  to  the  plaintiff. 

It  is  observable  in  this  part  of  the  trans- 
action, that  there  really  was  no  money  what- 
ever paid  by  the  plaintiff  in  the  first  in- 
stance, and  the  way  in  which  he  has  suffered 
an  injury  is,  that  he  has  in  effect  been 
compelled  to  pay  the  difference  between  the 
price  he  paid  for  the  50,000/.  bonds,  and 
the  price  at  which  they  were  sold,  out  of 
the  proceeds  of  those  other  bonds,  which 
he  deposited. 

Now  the  question  is,  whether  this  trans* 
action  shall  stand?  In  other  words,  whether 
the  plaintiff  is  not  entitled  to  have  paid  to 
him  such  sums  of  money  as  he  has  lost  in 
the  way  I  have  described  ?  Now,  I  appre- 
hend, that  it  was  absolutely  necessary,  in 
order  to  support  the  transaction,  that  it 
should  appear  that  there  was  a  bond  Jide 
purchase  of  the  50,000/.  bonds ;  but,  I  think 
it  does  appear  most  distinctly  from  wliat  the 
defendant  himself  represents  in  his  own 
answer  of  the  transaction,  that  there  was  no 
such  bond  fidt  purchase  of  the  50,000/. 
Prussian  bonds  ;  because,  in  that  passage  in 
his  answer  in  which  he  sets  forth  an  excuse 
for  himself  in  regard  to  what  is  imputed  to 
him  with  respect  to  the  17,000/.  bonds,  ha 
states  that  he  never  selected  any  bonds  for 
the  50,000/.  Prussian  bonds. 

According  to  the  construction  I  put  upon 
the  letters  that  passed,  and  the  broker's 
evidence,  I  am  of  opinion  that  there  ought 
to  have  been  a  selection  of  the  50,0001. 


Prussian  bonds ;  that  there  ought  to  have 
been  an  appropriation  of  them.  There 
.  should  have  been  a  statement  made  to  the 
plaintiff  of  what  were  the  numbers  of  those 
bonds ;  and,  for  a  reason  which  struck  me 
very  forcibly,  when  I  read  over  the  scheme  of 
the  Prussian  loan ;  because  it  does  appear, 
that  the  Prussian  bonds  were  liable  from 
time  to  time  to  be  redeemed  ;  that  there 
was  a  given  time  allowed  for  the  redem|^ 
tion  of  them,  and  it  was  necessary,  therefore, 
that  every  person  should 'distinctly  know  by 
the  numbers  of  the  bonds,  what  were  the 
Prussian  bonds  in  which  he  had  a  specific 
interest.  Now,  it  was  quite  impossible  for 
the  plaintiff  to  know  during  this  transaction, 
what  were  those  bonds  in  which  he  had  a 
specific  interest ;  and  I  take  it  on  the  evi- 
dence to  be  perfectly  manifest,  that  there 
was  no  purchiue  at  all  of  the  50,000/.  Prus- 
sian bonds ;  that  therefore  the  transaction 
was  bottomed  in  that  which  turns  out  not  to 
be  true ;  and  from  the  e£fect  of  that  I  appre- 
hend the  plaintiff  has  a  right  to  be  relieved 
upon  the  plain  principle  in  equity,  that 
mankind  shall  be  bound  by  the  representa- 
tions they  make,  and  if  they  make  false  re- 
presentations, they  must  take  the  conse- 
quences of  their  own  false  representations. 
I  apprehend,  therefore,  on  this  part  of  the 
case,  the  plaintiff  is  entitled  to  be  relieved, 
by  having  the  account  opened,  so  as  to  have 
repaid  to  him  the  losses  he  may  have  sus- 
tained from  time  to  time,  or  the  sums  he 
ought  to  have  received,  from  the  circum- 
stances and  in  the  way  I  have  stated.  The 
account  does  not  appear ;  and  therefore,  I 
can  only  give,  at  present,  the  principle  on 
which  the  relief  is  to  be  administered. 

I  observe  in  this  part  of  the  case,  that 
the  plaintiff  has  asked  such  relief  as,  I  can- 
not think,  he  is  altogether  entitled  to  receive; 
because  he  has  asked  relief  with  interest, 
upon  the  supposition  that  the  50,000/. 
Prussian  bonds  were  sold  in  a  way  which  he 
did  not  authorize ;  but  it  appears  to  me, 
that  if  the  transaction  is  to  be  considered  as 
one  that  fails  altogether,  by  reason  of  the 
50,000/.  Prussian  bonds  never  having  been 
purchased  at  all,  it  is  quite  impossible  to 
give  relief  on  that  ground,  and  also  on  the 
ground  that  the  sale  was  against  the  direct 
tion,  and  the  authority  of  the  plaintiff. 
'  The  plaintiff  has  idso  asked  relief  in  re- 
spect to  the  sale  of  tha  1 7,000/.  bonds ; '  and 
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he  has  asked  that  Mr.  Rothschild  may  be 
charged  with  the  sale  or  price  of  17,000/. 
bonds,  with  interest  at  5/.  per  cent,  thereon, 
from  the  time  at  which  he  actually  sold  them. 
With  respect  to  that  part  of  the  transaction, 
it  appears  to  me  that  I  am  not  at  liberty  to 
give  any  relief;  because  a  passage  of  the 
answer,  which  was  read,  states  most  dis- 
tinctly that  the  plaintiff  himself  consented 
to  the  sale  of  the  17,000/.  bonds  upon  a 
representation  that  Mr.  Rothschild  made  to 
him,  that  at  any  time  he  should  have  bonds 
of  an  equal  amount.  He  says  expressly, 
"  that,  when  the  said  bonds  were  deposited 
with  liim  as  aforesaid,  he,  this  defendant, 
according  to  the  best  of  his  recollection  and 
belief,  stated  to  the  said  plaintiff,  that  he 
might  have  occasion  to  deliver  out  Prussian 
bonds  to  other  persons ;  and  that,  as  he 
wislied  to  avoid  signing  more  than  was  ne- 
cessary, he,  the  defendant,  mentioned  to  the 
said  plaintiff  that  he  should,  in  case  of  need, 
use  his  bonds;  and  that  the  said  plaintiff 
gave  bis  full  consent  to  his  doing  so,  it 
being  understood  that  this  defendant  would 
give  him  other  bonds  of  equal  amount  at 
any  time  when  required."  Now,  this  is 
positively  sworn  to  in  the  defendant's  answer, 
in  a  passage  which  was  read  by  the  plaintiff, 
in  order  that  he  might  make  use  of  it  for 
another  purpose,  and  there  is  not  one  par- 
ticle of  evidence  whatever  to  contradict  this 
statement  which  the  defendant  has  made. 
In  my  opinion  the  defendant  is  entitled  to 
have  the  benefit  of  this  statement,  and, 
therefore,  in  that  respect,  there  cannot  be 
any  relief. 

I  should,  with  respect  to  this  particular 
passage,  take  occasion  to  remark,  that  the 
defendant  has  in  his  answer,  in  two  or 
three  different  {daces,  stated  that  the  plain- 
tiff knew  all  the  circumstances — that  he  was 
aware  of  all  the  facts  respecting  the  trans- 
actions. Now,  I  must  say,  that  that  genera] 
statement  of  the  defendant  appears  to  me  to 
stand  in  a  very  dififerent  situation  from  the 
positive  statement  with  regard  to  one  precise 
fact*  The  defendant  makes  his  statement 
generally  with  respect  to  all  the  transactions. 
Now,  it  appears  to  me,  that  there  is  no 
ground  whatever  for  supposing  that  the 
plaintiff  could  have  knowi\  all  the  circum- 
stances of  the  case,  which  the  defendant  says 
he  had  knowledge  of.*  The  whole  course  of 
the  conduct  of  the  parties  shews  that  the 


plaintiff  was  acting  on  the  supposition,  that 
the  representations  were  true  as  made  by  the 
defendant.  Therefore,  though  I  give  the 
defendant  the  benefit  of  this  statement  with 
respect  to  this  one  specific  transaction,  I 
think  it  right  to  withhold  from  him  the 
benefit  which  might  arise  from  the  large  and 
general  statement  he  has  made  as  to  the 
plaintiff's  knowledge  of  all  the  facts  in  the 
transactions. 

The  last  part  of  the  case  was  this, — that 
in  the  end  of  1818  and  beginning  of  1819, 
there  was  an  agreement  that  the  plaintiff 
should  purchase  a  large  quantity  of  French 
rentes,  which,  as  I  understood,  were  not  to 
be  paid  for  until  the  month  of  June ;  and 
representations  were  made  to  the  plaintiff, 
that,  at  different  times,  and  in  various  sums, 
French  rentes  had  been  purchased,  to  the 
amount  altogether  of  aboutl  15,000fr.  rentes. 
It  appears  that,  in  May  1819,  it  was  stated 
that  5,000  fr.  of  those  French  rentes  were 
sold  to  a  person  of  the  name  of  Blakesly,  and 
that  the  price  of  those  5,000  fr.  rentes  was 
paid  to  Mr.  Rothschild.  It  was  represented 
that  the  plaintiff,  on  the  advice  of  the  defen- 
dant, was  anxious  to  sell  the  1 10,000  French 
rentes,  which  were  the  remainder  of  the 
French  rentes,  atVer  deducting  what  had  been 
sold  to  Mr.  Blakesly ;  and  that,  in  conse- 
quence of  the  urgency  of  the  case,  an  ex- 
press was  sent  to  Paris,  and  that  in  this 
way  there  was  a  sale,  and  thereby  a  loss 
was  sustained.  It  appears  that  the  plaintiff 
was  desirous  soon  anerwards  to  have  a  re- 
investment of  the  produce  of  the  1 10,000  fr. 
French  rentes  which  had  been  sold  in  Paris ; 
and  then  there  was  a  representation  made, 
that  the  produce  was  invested  in  the  pur- 
chase of  105,500  fr.  French  rentes.  Then, 
it  appears,  that,  in  the  month  of  September,  a 
representation  was  made,  which  induced  the 
plaintiff  to  think  there  should  be  a  sale  of 
the  105,500  fr,  French  rentes ;  that  he  went 
over  to  Paris ;  that  there  was  a  communi- 
cation then  with  Rothschild  Brothers  & 
Co.,  and  on  the  Md  of  September,  it  was 
stated  that  the  105,500  fr.  French  rentes  were 
sold,  the  consequence  of  which  was,  that 
the  plaintiff  became,  upon  this  transaction, 
indebted  to  Mr.  Rothschild  altogether  in  a 
sum  not  exceeding,  I  think,  4000/. ;  and 
when  the  account  was  finally  made  up  on 
the  1 0th  of  December  1 8 1 9,  it  then  appeared, 
there  was  a  sum  of  1,600/.  and  a  fraction 
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due  to  Mr.  Rothsohikl,  which  sum  of  1,600/, 
ami  a  fraction  the  plaintiff  paid  to  Mr* 
Rothschild. 

.  Novy,  the  question  is,  whether,  in  respect 
to. all  the  circumstances  which  related  to 
this  alleged  purchase  and  sale,  alleged  re- 
purchase and  resale,  tlie  plaintiff  is  entitled 
to  relief?  And  that  will  depend  upon  the 
questions^-^was  there  any  purchase — was 
there  any  sale — was  there  any  repurchase — 
and,  was  there  any  resale  ? 

In  the  first  place;  the  plaintiff  has  ex- 
pressly charged  hy  his  bill,  that  all  tliose 
sales  and  resales,  purchases  and  repurchases, 
were  fallacious  and  fictitious ;  and,  upon 
reading  the  defendant's  answer,  I  do  not 
perceife  that  he  ventures  in  direct  terms  to 
traverse  that  allegation.  He  certainly  states 
circumstances,  which,  taken  as  a  simple  nar- 
rative, would  be  a  representation  that  there 
were  such  purchases  and  such  sales ;  but  it 
does  not  at  all  appear  to  me,  that  the  defen- 
dant might  not  be  taken  to  be  speaking  of 
that  which  .was  represented,  as  much  as  of 
that  which  really  took  place.  AikI  I  cannot 
but  observe,  that  there  has  been  a  laxity  of 
plirase  upon  the  subject  of  sale  and  resale 
(a  be  found  in  tlie  evidence. 

Now,  it  is  remarkable  that  the  defendant 
himself  has  stated  in  his  atiswer  a  circum- 
stance which  would  have  afforded  a  very 
easy  method  of  solution,  whether  the  sak^ 
were  true  or  false,  because,  he  says  in  his 
answer — **  That,  in  all  sales  of  French 
rentes,  it  is  necessary  for  the  seller,  in 
whose  name  the  rentes  are  inscribed,  to 
give  over  the  certificates,  denoting  the  in- 
scription to  have  been  made  in  his  name, 
with  a  power  of  attorney  to  the  purchaser 
to  have  the  rentes  transferred  into  his 
name."  If  there  had  been  the  first  pur- 
chase, and  then  a  sale,  and  then  the  se- 
cond purchase  and  then  a  resale,  how  easy 
it  would  have  been,  by  producing  the  certi- 
ficates and  power  of  attorney,  to  have  ma- 
nifested that  that  really  took  place,  which 
the  plaintiff  says,  did  not  take  place,  and 
which  I  do  not  see  the  defendant  himself 
has  ventured  to  say  in  express  terms  actu- 
ally did  take  place.  The  plaintiff  has 
entered  into  evidence  to  shew,  that,  in 
in  point  of  fact,  no  such  transaction  took 
place.  Now,  here  I  am  quite  willing  to 
give  effect  to  the  observations  which  were 
made  by  the  defendant's  counsel,  that  the 


evidence,  which  the  plaintiff  has  offered  on 
this  point,  is  not  the  most  cogent  and  con- 
clusive that  might  have  been  obtained; 
but  then  it  is  some  evidence,  and  it  appears 
to  me  that  the  onus  of  proving  that  it  was 
a  real  transaction  lies  on  the  defendant; 
and  I  have  looked  over  the  evidence  of  the 
defendant  in  vain  to  find  one  particle  of  proof 
to  shew  that  any  one  part  of  this  transaction 
was  real ;  and  there  are  circumstances  of 
suspicion  attending  the  correspondence, 
which  cannot  fail  to  raise  in  the  mind  of 
any  person  who  reads  it  a  very  strong 
notion  that  there  was  something  that  was 
unreal,  which  it  was  an  object  on  the  part 
of  Mr.  Rothschild  and  his  brothers  to  have 
concealed ;  because,  in  that  letter  written 
on  the  20th  September  1819,  by  Roths- 
child Brothers  &  Co.,  to  Mr.  Rothschild 
in  this  country,  there  is  this  expression — 
"  Due  attention  shall  be  paid  to  your  caa- 
tions  respecting  Mr.  Bell  and  Mr.  Brook- 
man  " — and  it  does  not  appear,  from  any 
of  the  letters  which  are  here  produced,  or 
copies  of  any  of  the  letters,  what  were  the 
cautions  which  had  been  so  commimicated 
by  Mr.  Rothschild  in  this  country  to  Roths- 
child Brothers  &  Co.  It  is  evident  that 
something  took  place,  therefore,  which  does 
not  iiow  appear,  and  that  Mr.  Rothschild 
himself  thought  it  necessary  to  give  cau- 
tions respecting  it :  whereas,  if  it  were  an 
open  transaction — a  matter  that  ought 
to  have-  tak^n*  plaoe^  it  would  have  been 
unnecessary  to  have  given  any  cautions 
respecting  it.  On  this  part  of  the  case, 
also,  Mr.  Brookman  will  be  entitled  to 
be  relieved,  by  having  repaid  to  htm  all 
the  sums  which  he  has  paid  in  respect  of 
these  purchases*  I  think,  in  the  coarse  of 
all  these  transactions,  the  interest  has  been 
five  per  cent.,  and  I  think  all  these  sums 
ought  to  be  repaid  with  interest  at  five 
per  cent,  from  the  time  at  which  the 
transaction  took  place. 

It  has  been  said  on  the  part  of  the  defen- 
dant, that  the  plaintiff  comes  too  late. 
There  would  be  something  in  the  observa- 
tion! provided  it  could  be  made  out  that 
the  plaintiff  could  have  come  sooner ;  but 
it  appears  to  me  there  is  no  evidence  what- 
ever, that  the  plaintiff  did  know,  pirior 
to  the  filing  of  his  bill,  what  the  real 
transactions  were;  on  the  contrary,  the 
etters  be  wrote,  in  the  end  of  the  year  ISftS 
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•ndintbettiontb  of  January  18S4,  are  letters 
whidi  convey  to  my  miad  the  most  satis- 
factory evidence  that  the  plaintiff  did  not 
know  the  real  nature  of  the  transactions. 
He  writes  in  the  most  humble  manneri 
supplicating  (qi  a  small  loan  or  gift,  bC" 
cause  of  the  state  of  extreme  penury  to 
which  he  had  been  reduced ;  and  he  states* 
that,  upon  searching  over  his  papers,  he 
finds  some  miserable  pittance  of  interest 
which  he  had  not  been  allowed  on  some  of 
the  transactional  and  in  respect  of  that  he 
makes  a  claim.  In  respect  of  that  a  small 
sum  was  sent  to  him  by  Rothschild  Bro- 
thers &  Co. ;  and  a  similar  application  was. 
made  to  Rothschild  here,  which  was  not 
noticed,  and  the  bill  was  filed  in  conse* 
quence.  Now,  the  conduct  of  men  seems 
to  me  to  be  much  better  evidence  than 
what  they  can  possibly  write ;  and  here  I 
find  this  individual  putting  himself  in  this 
situation  of  a  humble  supplicant,  asking 
in  the  most  submissive  manner  for  a  small 
pittance  in  respect  of  a  small  mistake ;  and 
it  appears  clear  to  my  mind,  that  the  man» 
who  so  wrote,  could  not  have  known  what 
was  the  magnitude  of  his  legitimate  de- 
mand against  Mr.  Rothschild.  My  opi- 
nion is,  that  this  plaintifi*  comes  into  court 
with  sufficient  speed,  and  that  he  is  en** 
titled  to  have  the  relief  I  have  pointed  out; 
and  I  also  think,  considering  the  nature  of 
the  case,  tl\e  plaintiff  is  entitled  to  have  his 
costs  from  the  defendant. 


1  RSd  C  ^^  ^^  malter  of  the  oarstamb 
A  «  \  CHuacR  TOWK  SCHOOL,  ex 
^"«-^*    I     parti 


le  RKV.  J.  pEnnER. 


A  feitAonfor  the  regulation  of  abuses  in 
a  charity^  if  preferred  by  one  person  only^ 
eemmoi  oe  susiatned  under  the  5i  Geo*  3. 
c.  101,  though  certified 'by  the  Attorney  (7«- 
neroL 

A  petition  to  the  Lord  Chancelhr^  as  ex^ 
ereising  the  visitatorial  power  vested  in  the 
Kingt  cannot  be  susiatned^  tf  the  facts  upon 
which  the  right  of  the  crown  to  be  visitor  de^ 
pendsi,  are  controverted^  and  the  visitatorial 
pomer  of  the  cromn  be  denied. 

»  « • 

This  w4s  a  petition  to  the  Chancellor  by 
tim .  Rev*  John  Fed^i  ejer k».  vicar  of  tlie 

Vol.  VII.  Chang. 


vicarage  and.  parish  dmrch  of  Garstang,  in 
the  county  of  Lancaster. 

It  stated,  that»  until  the  inelosure  therein- 
after mentioned,  there  was  an  open  piece  of 
land  or  common,  called    Church    Town 
Green»  but  which  had  lately  been  inclosed^ 
situate  in  the  township,  of  Kirldand,  in  thtf 
parish  of  Garstang ;  that,  many  years  since, 
a  grammar-school  for  the  benefit  of  the 
children  of  the  inhabitants  of  the  village  oc 
hamlet  of  Kirkbnd  and  its  vicinity  was 
founded*,  and  a  school-houae  was  erected  on 
a  piece  or  parcel  of  ground  then  forming 
part  of  the  said  common,  and.  given  for  that 
purpose  by  the  owner,  with  the  consent  of 
the  persons  interested  therein,  at  the  ex^ 
pense  of  such  inhabitants;  that  for  a  century 
past  and  upwards  a  master  had,  from  timo 
to  time,  been  appointed  of  the  said  school,* 
which  had  generally  been  known  by  the 
name  of  Church  Town  School,  or  Garstang 
Church  Town  School,  and  the  sons  of  the 
inhabitants  of  the  neighbourhood  of  the 
school,  sometimes  to  the  number  of  one  hun- 
dred and  upwards,  had,  during  that  period, 
been  educated  at  the  said  school ;  that  tlie 
parcel  of  ground    and    the    school-house 
erected  thereon  were  originally  and  for  a 
long  period  of  years  vested  in  certain  feof- 
fees in  trust,  from  time  to  time  appointed  for 
that  purpose,  and  who  acted  as  the  trustees 
thereof,  and  of  whom  the  vicar  for  the  tima 
being  was  always  one,  and  the  master  of  tlie 
school  during  such  period  as  aforesaid  was 
always  nominated  and  appointed  by  suck 
feoffees  or  trustees,  and  was  dulv  licensed 
by  the  bishop  of  the  diocese  witliin  which 
the  school  is  situate ;  that  the  school*  at  the 
time  of  and  shortly  after  its  foundation,  was 
endowed  with  some  property,  the  interest 
and  produce  of  which  was  applied  to  the 
maintenance  and  support  of  the  master  of 
the  school;  and  that  several  benefactions 
had  since  been  made  for  the  benefit  and  sup- 
port of  the  school  and  the  master  thereof, 
and  particularly  by  individuals  who  were 
members  of  the  family  of  Buder,  and  who 
were  for  many  years  the  owners  of  the  ma- 
nor of  Kirkland  and  an  estate  called  Kirk- 
land  Hall,  situate  in  the  township  of  Kirk- 
land.  Then,  after  setting  forth  the  particu- 
lars of  some  of  these  benefactions,  it  stated, 
that,  in  1791.  or  1 71^£,  a.  house  or  residence 
fyt  the  master  of  .the  school  was  built  on  a 
spot  of  gretund  near  ihn  sthoolt  and  forming 
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part  of  Church  Town  Green,  principally  ifnot 
entirelvy  out  of  money  in  the  bands  of  Alex- 
ander Butler,  who  was  then  lord  of  the  manor 
of  Kirkland,  belonging  to  the  school ;  that 
Thomas  Butler  Cole,  esq.,  the  present 
owner  of  Kirkland  Hall,  and  of  the  manor  of 
Kirkland,  received  and  invested  a  sum  of 
400/.  belonging  to  the  school  in  a  purchase 
of  a  sum  of  6S3L  1 3s,  3d,  three  per  cent, 
consolidated  bank  annuities,  and  after  wards, 
in  or  about  the  year  1816,  sold  out  the 
same  for  the  sum  of  5211.  19«.  7d»t  and  he 
had  since  retained  such  last-mentioned  sum, 
and  also  another  sum  of  1 80/.  belonging  to 
the  school,  in  his  own  hands,  and  had 
allowed  and  paid  interest  thereon  to  the 
master  of  the  school;  that,  in  1812,  the  old 
school'house  was  pulled  down  and  a  new 
school-house  was  erected  a  short  distance 
from  it  on  part  of  Church  Town  Green,  out 
of  money  collected  from,  and  subscribed 
by,  the  inhabitants  of  the  township  of  Kirk- 
land and  the  adjoining  district  for  that  pur- 
pose, mcluding  the  sum  of  10/.  advanced 
by  the  trustees  of  Thomas  Butler  Cole, 
who  was  then  a  minor ;  and  that  Thomas 
Butler  Cole  had  since  appropriated  a  small 
piece  of  ground  adjoining  thereto  as  play- 
ground for  the  use  of  the  boys,  who  had 
previously  always  been  in  the  habit  of  play- 
ing on   the  green,  and  had  enclosed  the 

.  remainder  of  the  land  called  Church  Town 
Green,  and  appropriated  the  site  of  the  origi- 
nal school-house  to  his  own  use ;  that,  until 
the  year  1758,  the  master  of  the  school  was 

.  always  appointed  by  the  vicar  and  the  other 
feofiees  or  trustees,  but  that,  in  the  year 

.1758,  Alexander  Butler  assumed  to  himself, 
and  afterwards,  without  any  authority  for 
that  purpose,  exercised  the  power  of  ap- 
pointing  the   master  of  the   school;  that 

•  on   the  7th   day  of  January  last,  Robert 

.Butler  Cole  appointed  Mr.  Armer  to  be 
achool-master,  who  was,  in  various  re- 
•pects,  an  unfit  person  for  the  office ;  that 
the  right  of  appointing  the  master  was  in 
(he  vicar  and  the  other  trustees  for  the  time 
being  of  the  school ;  but  there  were  now  no 
means  of  appointing  such  other  trustees 
without  the  direction  of  the  Lord  Chancel- 
lor ;  and  that  it  belonged  to  his  Majesty  by 
the  Chancellor  to  visit  the  school ;  and  that 
the  interests  of  the  charity  required  the 
Chancellor,  in  exercise  of  the  visitatorial 
ppwer,  to  remove  Mr.  Armer  from  his  situ- 


ation, and  otherwise  to  regulate  the  charity 
and  the  appointment  of  the  master  of  the 
school. 

The  prayer  was,  that  the  master  might 
be  removed,  and  that  various  inquiries  might 
be  made  and  directions  given  touching  the 
property  of  the  charity,  and  for  its  future 
regulation  and  management. 

The  petition  was  signed  by  Mr.  Pedder ; 
and  the  Solicitor  General  (the  office  of 
Attorney  General  being  then  vacant)  sub- 
scribed a  certificate  annexed  to  it,  stating 
that  the  petition  had  been  submitted  to  him, 
and  that  it  was  proper  to  be  heard. 

There  was  the  affidavit  of  Mr.  Pedder  in 
support  of  the  petition. 

Mr.  Ward,  the  deputy  registrar  of  the 
diocese  of  Chester,  stated,  by  affidavit,  the 
entries  which  he  found  of  licenses  of  mas- 
ters of  the  school  in  question.  There  was 
one  in  1688,  on  the  nomination  of  Lady 
Gerard,  as  guardian  to  her  daughter ;  one 
in  1719,  on  the  nomination  of  the  vicar  of 
Garstang  and  other  two  persons,  trustees  of 
the  school;  one  in  1741,  on  the  nomina- 
tion of  the  vicar  and  other  three  persons, 
being  a  majority  of  the  trustees ;  one  in 
1749,  and  another  in  1750,  on  the  nomina- 
tion of  the  vicar  and  another  person,  trus- 
tees of  the  school ;  and  one  in  1758,  on  the 
nomination  of  Alexander  Butler. 

Thomas  Butler  Cole,  respondent,  by  his 
affidavit,  stated,  that  he  believed  the  school 
and  the  school-house  belonging  thereto  were 
originally  built  upon  the  waste,  by  leave 
and  permission  of  the  then  lord  of  the 
manor  of  Kirkland,  and  owner  of  the  Kirk- 
land Hall  estate  ;  but  he  did  not  know,  nor 
had  he  ever  heard,  that  any  conveyance 
was  ever  made  thereof  to  any  feoflfeea  or 
trustees  for  the  school,  or  that  there  were 
ever  any  feoffees  or  trustees  appointed  of  the 
school ;  but  he  believed  that  the  lord  of  the 
manor  of  Kirkland,  and  owner  of  the  Kirk- 
land Hall  estate,  for  the  time  being,  had, 
for  the  last  seventy  years  and  upwards, 
acted  as  the  sole  trustee  of  the  school,  and 
had,  during  that  period,  solely  nominated 
and  appointed  the  master  of  the  school, 
without  the  interference  or  intermeddling  of 
the  vicar  of  the  vicarage  and  parish  church 
of  Garstang  or  any  other  person ;  and  that 
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tHe  legal  estate  in  the  school  and  school- 
hottse  and  premiaes  was  vested  in  him,  the 
deponent,  as  lord  of  the  manor  of  Kirkland, 
and  owner  of  the  Kirkland  Hall  estate,  and 
that  the  right  of  nominating  and  appoint- 
ing   a  master    to  the  school   was   solely 
vested  in  the  deponent  in  that  capacity.    He 
denied  that  the  site  either  of  the  old  school 
or  of  the  present  school,  or  of  the  school* 
house  and  garden,  was  ever  granted  to  any 
feoffees  or  trustees,  or  that  the  school  was, 
in  strictness,  a  grammar-school ;  the  elements 
of  reading,  writing,  and  arithmetic  being 
taught  therein;  that,  for  the  last  seventy 
years  and  upwards,  the  deponent  and  his 
ancestors,  the  lords  of  the  manor  of  Kirk- 
land, and  the  owners  of  the  Kirkland  Hall 
estate,  had  had  from  time  to  time  the  sole 
nomination  and  appointment  of  the  master 
of  the  school ;  and  that  about  twelve  suc- 
cessive masters   had  been  nominated  and 
appointed  by  them  ;  that  there  was  formerly 
an  old  school  on  Church  Town  Green,  on 
the  opposite  side  of  the  road  to  the  present 
school ;  and  that  the  same,  being  in  bad 
repair  and  too  small,  was  taken  down  in  or 
about   the    year    1812,   and   the    present 
school  was  erected  and  built  upon  Church 
Town  Green,  by  the  leave  of  the  trustees  of 
the  deponent,  who  was  then  a  minor,  and 
the  expenses  of  such  building  were  defrayed 
by  subscription,  including  the  sum  of  20L 
given  and  subscribed  by  the  trustees  of  the 
deponent,  and  the  sum  of  10/.  advanced 
and  lent  by  the  trustees  of  the  deponent, 
and  an  ample  piece  of  land  adjoining  thereto 
had  been  since  added  to  it  and  appropriated 
by  the  deponent  as  a  play-ground,  for  tlie 
ose   of  the  school;  and    that  the  school- 
house,  for  the  residence  of  the  master,  was 
erected  in  1791  or  179£  upon  the  Church 
Town   Green,   by   Alexander   Butler,   the 
then  lord  of  the  manor  or  lordship  of  Kirk- 
land, and   the  expenses  of  such  building 
(amounting  to  314/.    Its.  Sc/.,  or   there- 
aboata)  were  defrayed  by  him,  partly  out  of 
funds  in  his  hands  left  for  that  purpose  by 
the   wills  of   Margaret  Butler    and  Jane 
Butler,  and  partly  out  of  his  own  monies ; 
but  that  no  grant  or  conveyance  was  ever 
made  of  the  site  of  the  premises  to  any 
feoffiies  or  trustees. 

There  were  the  aflSdaviu  of  aged  per- 
ionst  shewing  that  the  masters  had  been 
usually  appointed  by  the  lord  of  the  manor. 


.  The  respondent  was  not  the  heir-at-law 
of  those  who  were  lords  of  the  manor,  at 
or  shortly  after  the  period  of  time  to  which 
the  existence  of  the  school  could  be  traced 
back. 

One  of  the  bequests  for  the  benefit  of 
the  school  was  by  the  testator  placed  under 
the  management  of  Alexander  Butler  and 
his  heirs,  proprietors  of  Kirkland  ;  another 
of  them  under  the  management  of  Alexander 
Butler,  and  his  heirs  and  assigns,  proprietors 
of  Kirkland  Hall ;  and  the  third  was  a  be- 
quest for  the  benefit  of  the  school  to  the 
person  who,  at  the  time  of  the  testator's 
death,  should  be  entitled  in  possession  to 
Kirkland  Hall.  These  three  benefactions 
were  by  ladies  belonging  to  the  Butler 
family. 

Sir  Charles  Jfetherell  and  Mr.  Walker 
appeared  to  support  the  petition  ;  and,  the 
jurisdiction  being  objected  to,  they  argued 
that  the  petition  was  maintainable  either  as 
a  petition  under  the  statute,  or  as  a  petition 
addressed  to  the  visitor. 

The  Solidior  General  and  Mr.  Spenee^ 
contra. 

This  petition  is  altogether  irregular.  It 
cannot  be  considered  as  presented  under 
the  statute  of  52  Geo.  S.  cap.  101;  for, 
under  that  statute,  two  or  more  persons 
are  required  to  present  any  petition  ;  and, 
in  the  present  case,  the  petition  is  preferred 
by  Mr.  Pedder  alone. 

It  cannot  be  entertained  as  addressed  to 
the  Lord  Chancellor  as  exercising  the  visita- 
torial power  of  the  king ;  for  it  is  denied 
that  the  king  is  the  visitor. 

The  origin  of  the  school  cannot  be  accu- 
rately traced,  nor  is  it  known  how  or  when 
the  old  school  was  built,  or  at  whose  ex- 
pense, or  who  were  to  be  the  objects  to 
partake  of  the  benefit  of  it.  Most  proba- 
bly it  was  originally  built  upon  the  lord's 
waste,  called  Church  Town  Green,  by  his 
leave  or  permission,  and  perhaps  in  a  great 
measure  out  of  his  own  funds ;  and,  in  the 
absence  of  any  grant  or  conveyance,  the 
soil  of  the  school  and  premises  must  now  be 
vested  in  Mr.  Cole  as  lord  of  the  manor  of 
Kirkland,  and  sole  devisee  of  the  late  Alex. 
Butler,  and  who  is  now  the  only  person  inter- 
ested in  the  waste  ground  or  common  upoQ 
which  the  school  was  buiit« 
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There  is  reason  to  presume  thati  thk  is  a 
manor  school,  and  sdll  parcel  of  the  manor, 
and  that  the  lord  of  the  manor  for  the  time 
being  is  the  visitor  of  the  school,  and  has  a 
right  to  nominate  the  master,  and  to  regulate 
the  charity.  When  the  king  founds  a  charity, 
Jiis  successors  are  visitors — Eden  v.  Fotttr 
(1) ;  but  if  a  private  man  founds,  his  heir  is 
visitor,  unless  the  founder  makes  another 
man  and  his  heirs  visitors — Atiamey  General 
y.  Rigby  (2).  The  lieir-at-law  of  Mr.  Butler, 
or  whoever  else  may  be  considered  the  foun« 
der,  may  be  the  visitor,  and  ought  to  have 
been  served  with  the  petition — Attorney  Ge* 
neralv.  Gaunt (S) :  for,  if  the  present  petition 
be  proceeded  in,  the  pardes  may  have  again 
to  litigate  the  question  upon  a  petition  pre« 
ferred  by  such  heir-at-law,  and  the  funds  of 
the  charity  may  be  thus  wasted,  and  the 
parties  interested  put  to  undecesaary  ex- 
penses. 

The  Courtt  therefore,  cannot  even  inquirei 
on  this  proceeding,  whether  the  king  is  or 
is  not  visitor* 


Lord  Chancellor. — ^This  is  a  petition^ 
the  prayer  of  which,  amongst  other  thingtr, 
is,  to  remove  -the  master  of  the  Garstang 
sdiool,  and  for  other  purposes  stated  in 
the  prayer  of  the  petition.  It  was  at  first 
stated  that  this  petition  was  presented  under 
the  52  Geo.  d,  but,  in  fact,  there  is  only 
one  petitioner,  and  upon  reading  the  peti- 
tion, it  appears  not  to  have  been  presented 
under  that  act,  but  to  have  been  presented 
to  the  Chancellor  as  representing  the  king, 
bis  Majesty  being,  under  the  particular  cir- 
Btances  of  this  case,  as  it  is  supposed,  visi- 
tor of  the  BchooL  Now,  it  appears  to  me 
unnecessary  to  enter  into  the  merits  of  the 
question  as  far  as  relates  to  the  character 
.and  the  appointment  of  the  master,  or  to 
.tlie  other  matters  contained  in  the  prayer 
of  the  petition,  unless  I  am  satisfied  in  the 
first  instance  that  the  crown  is  the  visitor. 
I  do  not  tliinkf  unless  a  clear  case  appears 
upon  the  face  of  the  petition  not  contro- 
verted, shewing  that  the  crown  is  the 
visitor,  when  I  am  called  upon,  as  represent- 
ing the  crown,  to  remedy  an  abuse  of  the 
charity,  that  I  can  go  into  a  controTerted 

(1)  «  P.  Wm».  S«5. 
(S)  3  P.  Wms.  146. 
(3)  3  Swanst.  148,  n. 


case  for  the  purpose  of  estaUisbtng  tlio 
fact,  that  the  crown  is  in  truth  tlie  visitor. 

In  all  cases  of  this  description,  in  which 
it  is  stated,  and  is  not  controverted,  that 
the  crown  is  the  visitor,  the  crown  as  visi- 
tor by  the  Chancellor,  if  the  case  is  made 
out  in  point  of  &ct  that  any  abuse  exists, 
applies  such  remedies  as  are  proper  for  the 
case. 

Now,  in  this  particular  instance,  the  very 
fact  of  the  title  of  the  crown  as  visitor  afH 
pears  to  be  in  controversy.  The  ease  ia 
this  : — it  appears  that  the  school  was  ori- 
ginally built  upon  the  waste,  upon  the  soil 
of  the  lord.  That  fact  is  not  disputed,  but 
it  is  suggested  by  Mr.  Pedder,  the  peti- 
tioner, that  it  was  built  at  the  expense  of 
the  inhabitants.  There  is  no  evidenee  what* 
ever  of  that  fact :  he  says  he  is  tnfiurmed, 
and  believes,  that  it  was  built  at  the  ex- 
pense of  the  inhabitants  ;  he  does  not  state 
from  whom  he  received  that  information; 
there  is  nothing  more  than  the  ordinary 
allegation  of  information  and  b^ef,  that,  at 
some  former  period,  it  was  built  at  the  ex- 
pense of  the  inhabitants.  The  case  is  quite 
void  of  all  evidence  for  the  purpose  of  esta- 
blishing that  fact.  There  is  nothing  there- 
fore, whatever,  to  shew  that ;  and  the  only 
fact,  which  is  not  controverted,  is,  that  the 
school  was  built  upon  the  waste  of  the  soil 
of  the  lord. 

It  appears,  that  at  an  early  period,  as  far 
back  as  the  year  1716  or  1719  there  were 
trustees  of  this  school ;  who  tliose  trustees 
were,  however,  does  not  appear.  It  af^ara 
that  there  were  trustees,  because,  in  search- 
ing the  register  of  the  diocese,  Mr.  Ward, 
the  registrar,  gave  evidence  that  it  was 
upon  the  nomination  of  the  trustees,  that 
the  master,  I  think  in  the  year  1719,  was 
licensed;  and  there  are  two  subsequent  en- 
tries carrying  this  down  to  the  year  1758. 
In  the  year  1758  Mr.  Alexander  Butler,  I 
think,  who  was  lord  of  the  manor,  ap- 
pointed a  maater,  and  from  that  penod, 
down  to  the  present  time,  a  period  of  up* 
wa^ds  of  seventy  years,  the  appointment 
lias  always  been  unifiNrmly  and  constantly 
by  the  brd  of  the  manor.  Now,  there  are 
no  circumstances  in  this  ease  to  satisfy  me, 
that  the  crown  has  anything  to  do  with  it* 
Many  inquiries  would  be  necessary  for  the 
purpose  of  ascertaining  who  ia  the  visitors 
it  would  be  necessary  to  ascertain  at  what 
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period  the  school  was  built— who  was  tlie 
lonl  of  the  manor  at  that  time — who  is  the 
beir  of  that  lord,  or  perhaps,  who  were  the 
trustees,  and  who  is  the  surviving  trustee* 
No  such  inquiries  have  been  made ;  this 
petition  is  stripped  of  all  those  circum- 
stances :  there  is  not  such  a  clear  case  upon 
the  face  of  this  petition,  undisputed  on  the 
other  side,  as  to  lead  me  to  the  conclusion, 
that  the  King  is,  at  this  moment,  in  conse* 
quence  6£  there  being  no  other  visitor,  en* 
titled  to  act  as  visitor.  Therefore  I  conceive 
that  I  cannot,  as  representing  the  crown, 
under  these  circumstances,  interpose  for 
the  purpose  of  inquiring  into  this  supposed 
abuse  of  this  charily,  for  the  purpose  of 
ascertaining  whether  the  crown  is  or  is 
not  visitor.  Another  mode  of  inquiry 
should  be  adopted.  It  does  not  appear,  to 
me  that,  by  presenting  a  petition  to  the 
crown,  or  to  the  Chancellor,  as  represent^ 
ing  the  crown,  stating  its  visitatorial  capa- 
city, 1  can  assume,  as  the  case  at  preseiit 
appears,  that  the  crown  is  the  visitor,  so 
as  to  give  the  relief  which  is  prayed  for,  if, 
under  the  circumstances  of  this  case,  such 
relief  ought  to  be  granted.  Therefore, 
I  think  I  am  bound  to  dismiss  this  pe« 
tition. 

Peiition  dismssed  with  costs. 


1829 
Aug.  13 


,  15.  I 


Ex  parte   goston,  in  re 

LOCKBR. 


The  Chancellor  has  jurisdiction,  under  the 
6  Geo,  4.  c«  16.  s.  8,  to  declare  the  forfeitures 
and  enforce  the  repai^ment  prescribed  by 
thaiclmsse. 

The  original  petition  was  presented,  in 
order  to  enforce  against  Gorton  and  John- 
son the  provisions  of  the  8th  section  of  the 
Bankrupt  Act.  That  section  enacts,  *'  That 
if  any  such  trader,  liable  by  virtue  of  this 
act  to  become  bankrupt,  shall,  after  a  docket 
struck  against  him,  pay  to  the  person  or 
persons  who  struck  the  same,  or  any  of  them, 
nioiiey»  or  give  or  deliver  to  any  such  per- 
son any  satisfaction  or  security  for  his  debt) 
or  any  part  thereof^  whereby  such  person 
may  receive  more,  in  the  pound  in  respect  of 
bis  debts  than  the  other  creditors,  such  pay- 


ment, gift,  delivery,  satisfaction,  or  security 
shall  be  an  act  of  bankruptcy ;  and  if  any  com- 
mission shall  have  issued  upon  the  docket  so 
struck  as  aforesaid,  the  Lord  Chancellor 
may  either  declare  such  commission  valid, 
and  direct  the  same  to  be  proceeded  in,  or 
may  order  it  to  be  superseded,  and  a  new 
commission  may  issue,  and  such  commis- 
sion may  be  supported  either  by  proof  of 
such  last-mentioned  or  of  any  other  act  of 
bankriqptoy ;  and  every  person  so  receiving 
such  money,  gift,  delivery,  satisfaction,  or 
security  as  aforesaid,  shall  forfeit  his  whole 
debt,  and  also  repay  or  deliver  up  such 
money,  gift,satis£RctiQn,or  security  as  afore- 
said, or  the  full  value  thereof,  to  such  per* 
son  or  persons  as  the  commissioners  acting 
under  such  original  commission,  or  any  new 
commission,  shall  appoint,  for  the  benefit  of 
the  creditors  of  sucn  bankrupt." 

In  the  present  case,  it  was  alleged,  that 
in  March  18S6,  after  Gorton  and  Johnson 
had  struck  a  docket  against  Locker,  who 
was  in  partnership  with  Smith,  upon  a  debt 
of  194/.,  they  sold  the  debt  for  19«.  in  the 
pound,  to  one  Keeling,  who  was  merely  the 
agent  of  Locker,  and  received  from  him, 
for  costs  and  for  the  purchase-money, 
ft\%L  10s.  and  then  abandoned  the  commis* 
sion.  In  May  1826,  a  joint  commission 
issued  against  Smith  and  Locker,  and  the 
original  petition  was  presented  by  the  assig- 
nees under  the  joint  commission.  On  the 
8rd  of  April  1827,  his  Honour  the  Vice 
Chancellor  made  an  order  on  that  petition 
declaring,  that  Gorton  and  Johnson  had 
forfeited  their  debt  of  194/.;  and  under 
such  order  that  they  should  repay  the 
sum  of  212/.  lOr,  to  such  person  or 
persons  as  the  major  part  of  the  commis- 
sioners in  the  joint  commission  of  bankrupt 
awarded  and  issued  against  Smith  and 
Locker  should  appoint,  for  the  benefit  of 
the  creditors  of  the  bankrupt  Locker,  who 
should  come  in  and  prove  their  debts  under 
tlie  joint  commission  ;  that  the  commission 
of  bankrupt  awarded  and  issued  against 
Locker,  bearing  date  the  4th  of  March  1826, 
should  be  superseded,  and  that  the  costs  of 
the  supersedeas,  and  incidental  thereto 
should  be  paid  by  Gorton  and  Johnson. 

Gorton  and  Johnson  appealed. 

On  the  appeal,  two  points  were  argued  : 
first,  that  there  was  no  jurisdiction  on  pe- 
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tition  in  bankruptcy  to  inflict  a  penalty, 
but  that  the  complaint  must  be  made  in  a 
court  of  law,  where  the  party  would  have 
the  intervention  of  a  jury  :  secondly,  even 
if  the  Court  had  jurisidiction,  yet,  if  there 
was  a  shade  of  doubt  upon  the  case,  the 
Court  would  not  decide  such  a  question 
upon  affidavit :  and  here  the  essential  part 
of  the  guilt  was  positively  denied  by  those 
to  whom  it  was  imputed. 

The  circumstances  of  the  case  are  fully 
stated  in  the  judgment  of  the  Lord  Chan* 
cellor. 

Mr,  Pepyi  and  Mr.Ro$e  were  in  support 
of  the  appeal : 

Mr,  Home  and  Mr.  Rolfe^  contrii. 


August  18. — The  Lord  Chancellor  ex- 
pressed his  opinion  to  be,  that  the  Court  had 
jurisdiction  to  make  the  order,  which  the 
Vice  Chancellor  had  pronounced.  The  only 
doubt  was,  whether  the  parties  ought  to  be 
sent  to  a  jury. 

Mr.  Home  insisted  that  the  facts  were  so 
dear,  that,  unless  every  case  was  to  go  to  a 
jury,  the  present  ought  not  to  be  sent  for 
further  investigation. 


August  15. — The  Lord  Chancellor. — I 
have  read  the  affidavits,  for  the  purpose 
of  seeing  what  would  be  the  proper  course 
to  be  taken ;  and  they  confirm  the  opinion 
I  expressed  at  the  time  of  hearing  the  case. 

There  were  two  points  made  in  this  case ; 
one  was,  with  respect  to  the  jurisdiction  of 
the  Court ; — ^and  ff  I  should  be  of  opinion 
that  the  Court  had  jurisdiction,  then  the 
other  was,  whether  it  was  a  fit  case  for  the 
Court  to  exercise  its  jurisdiction  for  the 
purpose  of  compelling  the  repayment  of  the 
money  which  had  been  advanced,  and  of 
declaring  that  there  was  a  forfeiture  of  the 
debt. 

Upon  the  first  part  of  the  case,  namely, 
the  question  of  jurisdiction,  I  entertain  no 
doubt  whatever.  A  docket  had  been  struck ; 
a  commission  had  been  sued  out ;  and  the 
petitioning  creditor  had  obtained  irregularly 
and  improperly  a  part  of  the  property  of 
the  bankrupt.     I  think,  under  these  cir- 


cumstances, adverting  to  the  provisions  of 
the  act  of  parliament,  this  Court  has  the 
power,  and  is  bound  to  compel  the  repay* 
ment  of  the  money ;  and  it  has  the  power, 
by  giving  full  effect  to  the  provisions  of  the 
statute,  to  declare  a  forfeiture  of  the  debt. 
Therefore  the  case  resolves  itself  into  this 
— whether,  upon  these  affidavits,  this  Court 
ought  to  exercise  its  jurisdiction ;  or  whe- 
ther, under  the  particular  circumstances  of 
the  case,  before  ic  declares  the  debt  to  be 
forfeited,  the  opinion  of  a  jury  should  be 
taken. 

Now,  the  facts  of  the  case,  as  I  collect 
them  from  the  affidavits,  are  these : — Mr. 
Johnson,  the  petitioning  creditor,  goes  down 
to  that  part  of  the  country  where  Locker, 
the  bankrupt,  lives,  and  there  Locker  ap« 
plies  to  him  to  take  so  much  in  the  pound 
in  payment  of  his  debt,  in  order  that  no  pro- 
ceedings might  be  taken  under  the  commis- 
sion.  Johnson  refuses  to  take  it,  and  leaves 
the  place.  He  afterwards  confers  with  his 
attorney,  Mr.  Harding,  and  a  meeting  sub- 
sequently takes  place  between  Mr.  Griffin, 
the  attorney  for  the  bankrupt,  Mr.  John- 
son, the  petitioning  creditor,  and  Mr.  Har- 
ding, his  attorney.  At  that  meeting  Mr. 
Griffin  renewed  the  proposition,  and  Mr. 
Johnson  rejected  it.  Griffin  then  offered 
on  his  own  account  to  purchase  the  debt. 
Johnson  considered  that  that  would  be  the 
same  thing,  Griffin  being  at  that  time  the 
attorney  of  Locker,  and  he  refused  to  ac- 
cede to  that  proposal;  but,  he  said,  if  some 
other  purchaser  could  be  found,  he  should 
have  no  objection  to  sell  his  debt  for  19tf» 
in  the  pound,  upon  his  receiving,  in  addition 
to  the  19<.  in  the  pound,  all  the  expenses 
he  had  incurred  in  striking  the  docket,  and 
in  the  proceedings  consequent  upon  that 
step.  The  parties  then  separated,  Johnson 
having  authorised  his  attorney,  Mr.  Har- 
ding, to  contract  with  any  person  uncon- 
nected with  the  bankrupt  for  the  sale  of  tlie 
debt.  It  does  not  appear  that  Johnson 
returned  again  to  the  country.  Griffin  af- 
terwards communicated  with  Keeling,  a 
partner  in  a  flint-mill,  and  employed  by  the 
bankrupt  to  collect  in  the  debts  and  to  post 
his  accounts.  An  interview  took  place  be<* 
tween  Keeling  and  Eden,  the  brother-in-law 
of  the  bankrupt,  and  a  clerk  in  the  baakitig- 
house  of  Thomas  Smith  and  John  Locker 
the  bankrupt.     Eden  offered  to  provide  the 
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money  for  Keeling  to  purchase  the  debt 
with,  upon  which  the  latter  went  to  Griffin 
and  said  he  would  purchase  the  debt. 
Griffin  went  to  Harding,  made  this  state- 
ment, and  the  contract  was  agreed  upon. 
This  was  communicated  to  Locker  the  bank* 
rupt.  Griffin  afterwards  drew  up  an  as* 
signment  of  the  debt — it  was  sent  to  London 
for  approval — the  instrument  was  executed 
and  returned  to  the  country.  In  the  mean 
lime  Keeling  obtained  the  money  from  Eden, 
which  he  got  from  Mrs.  Locker,  to  complete 
the  contract  with.  Keeling  then  went  to  an 
inn  opposite  the  bankrupt's  house  with 
Griffin,  where  Harding  was  waiting — paid 
him  the  amount  of  the  debt,  and  received 
the  assignment  executed  by  Johnson  ;  the 
money  he  paid  amounting  not  merely  to 
Ids.  in  the  pound,  but  including  all  the 
costs  which  had  been  incurred  in  striking 
the  docket,  and  6/.  as  an  additional  sum  for 
interest  on  a  bill  of  exchange  for  SOOL 

Now,  that  is  the  nature  of  the  transaction ; 
and,  standing  thus,  it  is  full  of  suspicion ; 
for  it  seems  most  extraordinary  that  Har* 
ding  should  imagine  any  stranger  would,  for 
the  purpose  of  securing  this  debt,  pay,  not 
only  19«.  in  the  pound,  but  a  sum  equiva- 
lent to  it2s.  in  the  pound. 

On  the  other  side,  however,  it  is  sworn 
by  Johnson  most  positively,  that  he  directed 
his  solicitor,  Mr.  Harding,  in  contracting 
for  the  sale  of  this  debt,  to  confine  such 
contract  to  a  person  unconnected  altogether 
with  the  bankrupt.  He  swears  he  himself 
knew  nothing  of  Charles  Keeling  as  having 
any  connexion  whatever  with  the  bankrupt, 
that  he  knew  him  only  as  a  member  of  that 
flint-mill ;  for  the  bill  of  exchange  for  SOO/. 
was  drawn  upon  him  as  one  of  the  members 
of  that  firm,  or  rather,  it  was  drawn  on  that 
firm,  of  which  he  was  one  of  the  partners. 
He  says,  he  had  no  suspicion  whatever  that 
the  debt  was  purchased  by  Keeling  for  the 
bankrupt.  And,  with  respect  to  that  cir- 
eamstance  which  pressed  very  strongly  on 
my  mind  at  the  time  of  the  argument, 
namely,  that  the  sum  which  was  paid  was 
more  than  the  amount  of  the  debt,  he  says, 
when  he  went  into  that  part  of  the  country 
it  was  represented  to  him  that  it  would  be 
productive  of  great  evil  to  many  persons  in 
that  neighbourhood,  if  the  banking-house, 
io  whieh  Locker  was  a  partner,  should  be- 


come bankrupt;  that  Keelmg,  therefore, 
under  that  feeling,  had  been  induced  to 
purchase  it  for  more  than  it  was  really 
worth,  and  that  be  had  been  induced  to  pur- 
chase it  on  that  account.  Such  is  the  ex- 
planation he  gives  of  the  transaction.  Har- 
ding too,  who  was  on  the  spot  at  the 
time,  says,  that  he  did  not  suppose  the  debt 
was  purchased  by  Keeling  on  the  part  of 
the  bankrupt;  he  pledges  his  character  and 
credit  to  that  statement. 

On  the  other  side,  though  the  facts  are 
stated  for  the  judgment  of  the  Court,  it  is 
not  distinctly  sworn  by  the  parties  making 
the  affidavits,  that  they  believed,  or  sup- 
posed, that,  at  the  time  when  this  transac- 
tion took  place,  the  parties  selling  the  debt 
supposed  they  were  contracting  through 
Keeling  with  the  bankrupt. 

There  being  no  affidavit  then  on  the  one 
side,  stating  distinctly  that  the  parties  knew 
at  the  time  that  they  were  acting  fraudulently 
or  improperly,  and  any  improper  motive 
being  distinctly  denied  by  affidavit  on  the 
other  side,  I  think  it '  would  be  too  much 
for  me  to  decide  upon  the  facts  without  the 
intervention  of  a  jury.  I  think,  every  thing 
will  depend  on  the  cross-examination  of 
Mr.  Harding,  who  will  be  a  competent  wit- 
ness. Therefore,  if  the  appellants  wish  it, 
th^  question  may  be  tried  in  an  issue,  whe- 
ther or  not,  when  this  contract  was  entered 
into,  or  at  the  time  when  Harding  was 
acting  for  Johnson,  Johnson  believed  or 
suspected  that  Charles  Keeling  was  acting 
for  the  bankrupt. 
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F&T  0.  WATSON. 


On  a  motion  for  an  it^unction  by  a  plam^ 
tiff"  in  an  interpleading  svt/,  no  affidavit  is 
necessary  except  the  affidavit  denying  coU 
lusion. 

The  Vice  Chancellor  granted  an  injunc- 
tion on  a  bill  of  interpleader  on  the  appli- 
cation of  the  plaintiff.  There  was  no  affi- 
davit verifying  the  allegations  of  the  bill, 
bat  merely  the  common  affidavit  denying 
the  co^uaion. 
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Rash,  to  pay  the  yearly  sum  of  100^.  unto 
such  person  or  persons  as  my  trustees  or 
trustee  shall  think  proper  for  or  towards 
the  respective  maintenance,  education^  and 
support  of  my  two  last-mentioned  grand- 
children, during  their  respective  minorities ; 
and  I  do  hereby  further  direct  my  trustees 
find  trustee  for  the  time  being,  by  and  out 
of  the  annual  produce  of  the  respective 
portions  or  fortunes  given  to  or  provided 
for  my  grandchildren  Waltham  Christian 
Burmester,  Mary  Burmester,  George  Bur- 
mester,  Isaac  Wahham  Rush,  and  £Iizabet!i 
Jane  Rush,  to  pay  the  yearly  sum  of  50/. 
unto  such  person  or  persons  as  my  trustees 
or  trustee  shall  think  proper  for  or  towards 
the  respective  maintenance,  education,  and 
support  of  my  five  last-mentioned  grand- 
children, during  their  respective  minorities ; 
and  I  do  hereby  further  direct  my  trustees 
and  trustee  for  the  time  being,  by  and  out 
of  the  annual  produce,  portion,  or  fortune 
given  to  or  provided  for  my  great-grand- 
child Thomas  Pople,  to  pay  the  yearly  sum 
of  S5/.  unto  such  person  or  persons  as  my 
trustees  or  trustee  should  think  proper  for 
or  towards  his  maintenance,  education,  and 
support  during  his  minority ;  and  I  do 
hereby  further  declare,  tliat  all  the  residue 
of  sach  annual  produce,  afler  payment  of 
the  several  yearly  sums  o£25L,  100/,,  and 
50/.,  and  26/.,  shall  be  suffered  to  accumu- 
late for  the  benefit  of  my  grandchildren ; 
and,  as  to  all  the  money  to  arise  and  be 
produced  from  such  sale  or  sales  as  afore- 
said, and  the  stocks,  funds,  and  securities 
in  or  upon  which  the  same  shall  be  so  laid 
out  and  invested  as  aforesaid,  subject  to 
the  payment  of  the  several  annuities  herein- 
before, by  me  given,  upon  trust,  that  they, 
the  said  trustee8»  and  the  survivors  and  sur- 
vivor of  them,  and  the  executors,  adminis- 
trators, .  and  assigns,  of  such  survivor, 
shall  and  do  pay,  assign,  and  transfer  the 
same  and  every  part  tliereof  unto,  between, 
and  amongst  all  and  every  my  grandchildren, 
viz.  Samuel  Lozell,  Fanny  Lozell,  Harriett 
Lozell,  John  Lozell,  and  Maria  Lozell, 
Isaac  Waltham  Rush,  Anna  Elizabeth  Rush, 
Jane .  Rush,  Waltham  Christian  Burmester, 
Mary  Burmester,  George  Burmester,  and 
Jane  White,  who  shall  be  living  at  my 
death,  and  who  shall  respectively  live  to 
attain  the  age  of  twenty-one  yearsi  in  equal 
shares  and  proportions." 
Vol.  VIL  CnANC 


Anna  Ainsworth  died  an  infant  and  un- 
married. Waltham  Ainsworth  and  William 
Ainsworth  were  still  infants. 

The  question  was,  whether  their  respective 
legacies  vested  in  them,  before  they  attained 
twenty-one. 

The  Vice  Chancellor,  by  his  decree,  dated 
the  28th  of  March  1826,  declared,  that  the 
legacies  given  to  Waltham  Ainsworth  and 
William  Ainsworth,  and  Anna  Ainsworth, 
the  dciughter  and  sons  of  the  testator's 
grand-daughter  Sarah  Ainsworth,  would  be- 
come payable  only  in  the  event  of  their  re- 
spectively attaining  the  age  of  twenty-one 
years. 

Against  this  part  of  the  decree  Walt- 
ham Ainsworth  and  William  Ainsworth, 
and  the  administrator  of  Anna  Ainsworth, 
appealed,  praying  that  it  might  be  declared 
that  they  were  entitled  absolutely  to  their 
legacies,  the  time  of  payment  only  being 
postponed,  and  also  to  interest  thereon  at 
four  per  cent,  from  the  end  of  one  year 
after  the  death  of  the  testator. 

Mr»  Home  and  Mr.  Pemhertcn  were  in 
support  of  the  appeal. 

Tlie  Lord  Chancellor  was  of  opinion,  ihs/t^ 
when  the  testator  said,  "in  case  any  or 
either  of  my  said  grandchildren  shall  happen 
to  depart  this  life  under  tliat  age,  then  the 
legacy  to  him,  her,  or  them,  so  dying,  shall 
sink  and  not  be  paid,"  the  phrase  ''said 
grandchildren"  could  not  be  taken  strictly. 
It  could  not  be  extended  to  Sarah  Ains- 
worth, though  she  was  a  grandchild.  But 
he  thought  it  included  all  the  persons 
named  after  her,  to  whom  legacies  were 
given,  and  that  it  included  the  sreat-grand- 
children,  the  Ainsworths.  He  therefore 
affirmed  the  judgment. 


1829. 


} 


BAfiS  V.  RUSSELL  AND  OTHERS. 


A  testator  gave  to  hU  wife  SOOL  a  year 
and  an  annuity  of  100/.  a  year  for  each  of 
his  three  children  during  their  respective 
minorities^  for  their  mainienancet  with  a  c/i- 
rection  that,  upon  the  death  or  marriage 
of  hie    wife,   tlie  SOOL  a  year  should  ie 
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divided  amont^  his  three  ekUdren  in  like 
mutnner  ae  hi»  otfter  effects;  and,  subject 
thereto,  he  gave  all  t/ie  residue  of  his  personal 
estate  to  his  three  children  and  the  survivors 
Of  survivor  of  them ;— ^//e/c/»  t/tat  they  took 
a  vested  interest  in  their  respective  shares  at 
the  death  of  the  testator. 

Edvard  Hawthorne  duly  made  and  pub- 
}i«hed  his  la8t  will,  bearing  date  the  dlst 
of  July  1816,  which)  after  giving  specific 
and  pecuniary  legacies,  proceeded  us  fol- 
lows : —  • 

*'  I  give  and  bequeath  my  leasehold 
houses  in  Cadogan-placei  and  all- other  my 
personal  estate  and  effects  not  hereinbefore 
'  disposed  of  by  me,  unto  my  said  executors, 
upon  trust,  out  of  the  rents,  interest,  and 
annual  proceeds  thereof,  to  pay  unto  my 
said  wife,  Elisabeth  Hawthorn,  the  sum  of 
800/.  per  annum  during  such  time  as  she 
ahall  continue  mv  widow  :  and  also  the 
further  sum  of  1 00/.  per  annum  for  each 
of  .my  three  children,  which  is  to  be  paid 
to  her  during  their  respective  minorities 
for  their  support  and  maintenance;  and, 
from  and  a(^er  the  decease  or  marriage  of 
my  said  wife,  then  the  said  annual  suni  of 
800/.  shall  go  to  and  be  divided  amongst 
my  children  in  like  manner  as  the  other 
part  of  my  estate  and  eflTects  is  hereinafter 
by  me  given  to  them ;  and,  subject  to  the 
payment  of  the  said  annual  sum  of  800/.  to 
My  said  wife,  and  to  die  annual  payment 
to  her  for  the  maintenance  and  support  of 
each  of  my  children  as  aforesaid^  1  give 
and  bequeath  my  said  leasehold  houses 
and  all  other  my  personal  estate  and  effects 
not  herein  by  me  disposed  of  unto  my  three 
children,  Harriet  Hawthorn,  Margaret 
Hawthorni  and  Edward  Barron  Thomas 
Hawthorn,  and  the  survivors  and  survivor 
of  them,  share  and  share  alike.  And  I 
declare  it  to  be  my  will  that  the  provision 
hereby  made  for  tny  daughters  is  meant  to 
be  for  their  sole  and  separate  use  and 
benefit,  independent  of  any  lipsband  they 
or  either  of  them  may  marry,  ]|nd  shall  not 
be  alienated  or  disposed  of,  but  continued 
•u^  by  my  said  executors  and  trustees  for 
their  use,  and  be  paid  into  their  hands  upon 
their  respective  receipts." 

The  son  Edward  died,  in  13fl4i  intestate 
tnd  unmarrifd,'  leaving  a  .brothes  a^d 


sister  of  the  hM  blood,  and  hU  (wp  W^IV 
of  the  whole  blood,  bim  surviving. 

It  was  stated,  that  the  widow  of  t}ie  tesr 
tator  was  thep  dead ;  but  counsel  did  not 
agree  upon  the  fact,  whether  she  survived 
the  testator  or  not. 

The  bill  was  filed  by  the  brother  of  th^ 
half  blood ;  and  the  question  was,  whether 
the  share  of  the  deceased  brpther  vested  in 
him,  so  ^s  to  be  divisible  anyong  hiy  next  of 
kin,  or  upon  his  death  went  over  to  hi* 
two  sisters  of  the  whole  bloQd. 

» 

Mr,  Roupell  and  A/r.  Pemberton  appeared 
for  th#  plaintiQ'r 

There  is  oo  period  of  diyisionber^,  dif- 
ferent from  the  death  of  the  testator:  there* 
fore  the  shares  vested  absolutely  at  that 
time.  Cripps  Vr  JVoleolt^l)^  The  gift 
of  the  residue  is  subject  to  the  aonuitiM, 
and,  therefore,  must  have  been  m^fmi  tp 
take  effect,  while  the  anpuities  were  pafar 
sisting.  The  direction  that  the  shares  pf 
dM  daughters  should  be  to  their  separate 
use,  shews  an  intention  that  tb*  vcatipg 
should  not  be  postponed* 

Afr>  Pepys  and  Mr.  J^llisoHf  eontra* 

The  testator  has  provided  for  his  chil- 
dren during  their  minorities,  and  baa  then 
given  the  residue  to  them  and  the  survi- 
vors of  them.  The  residua  Is  given  to 
tkem,  when  they  no  longer  want  asainta- 
nance:  and  the  gift  must  be  construed 
to  be  to  such  of  them  as  shall  attain  their 
full  age.  Russell  V.  L(mg{i)f  Meudesv. 
Mendes(S). 


The  Master  of  the  Rolli.-^Th$  aingle 
question  here  is,  what  is  the  period  of 
division.  The  testator  first  carves  out  an 
annuity  of  800/.  a  year  for  his  widow  dur- 
ing her  lifb,  and  then  he  gives  her  100/.  n 
year  for  the  maintenance  pf  each  of  the 
children  during  their  respaetive  rainoritiea; 
and  then  he  gives  the  whole  residue,  sub^ 
ject  to  these  annuities,  to  his  three  chil- 
dren and  the  survivors  of  then.  This  is 
a  gift  which  is  necessarily  to  take  efibct  at 
the  death  of  the  testator:  and  I  must  refer 
the  word  "survivors  and  survivor'*  to  the 
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Cmimdioft  ifwiil^Feiting  itfihatei  tf 

Hi«  te«faitWx,  SHrft^  dtWftjf^  by  b«t  wfil 
Bdif  iiigdafif  tb«  f  7th  of  Mlirch  178d,(ftfyifMg 
tftb^r  ffafr^a)  ga^e  and  deviaied  tf  fHcy  Q«o>f>ge 
If afdinf e  and  Augustitie  Greetiland,  theif 
befM  And  aa»igM,  tAX  he¥  IVeehold  landa^ 
t^eiJHelSts,  and  Ikeredltamefito  ^  aitd  she 
irfso  gave  nnio  the  Mid  G«or^e  Ilarditig<< 
and  Atrga^ine  Greenland,  thefr  eitecatdra, 
adtmirfitrat0rA,  and  ass^gffa,  all  h^  t«aae-* 
bold  m^Muage^  or  telieiri^iit«< 

Then^  aftet  difecting  the  sale  of  htr  per** 
ioAadfy  attd  Ii^  feaaehold*,  and  of  ^rtaiii 
fteabolda,  aAd  ptoiriding  fbr  (be  paym^ni 
of  her  debta  and  legaeiea,  frb6  ordered  that 
her  Iriiatetfa  shottld  atattd  poas^Med  of  tlie 
^af  |irodoce,  npon  trtnt,  to  \tii^t  the 
same  itt  gOTemittent  or  real  seifuritfiea;  and 
that  they  flhonld,  dorhifg  the  re*pecft$te 
itetttfal  Itvcf*  of  befr  sei^en  daughters,  and 
daririg  the  natural  Kfe  of  Robert  Mayne, 
esq.,  nriaband  of  her  lute  daugbterr  Sarah 
litayne,  deceased,  pay,  apj))y,  and  dispose 
tt  the  interest,  diTidends,  and  yearly  prd<- 
dtice  thereof,  as  the  same  i^bould  arise 
Md  be  received,  in  manner  fbllo^ing,  thM 
ia  to  say,  to  pay,  apply,  and  dispose  of 
oile  eqtrid  ^ghth  part  or  share  of  the  inter*' 
M,  dividends,  and  yearly  proceeds,  or  ad 
ilHtclk  thereof  as  to  bet  trustees  should 
aeem  hecessary,  for  and  to^ftrds  the  respec- 
ftft  maiAtenanee  and  edueatiofv  of  each  and 
every  of  her  seven  then  surviving  dangh- 
Mfra,  at  «hoald,  at  the  time  of  her  death,  be 
aibder  the  age  of  twenty-one  years  and  nn- 
married ;  and  to  pay,  apply*  and  dispose 
of  oAe  fall  axid  eqnal  eighth  part  of  the 
interest,-  dividends,  and  yearly  proceeds  to 
each  lit^d  efery  of  her  said  seven  daughters, 
who  sbofrfd  at  the  time  of  her  deatb  have 
attained  her  or  their  ages  of  twenty-one 
f  eitrs,  or  been  married,  and  also  to  pay 
ML  arMly  and  diapose  of  one  fall  ei^th 
pAH  m  ht  aame  hit^l^a!^  dHtdeMM,  and 


yearly  pr^iceada  to  a  uoh  of  iKr  dau|bt«/a 
aa  ahoatd  be  under  the  age  of  twienty^^Ma 
years  and  unmanried  at  the  time  of  her 
deaihi  as  soon  aa  they  sfaoald  ieveri)iy> 
attain  their  a^ea  of  twenty^one  yeaas,  anr 
ba  married^  with  the  consent  of  iiet  truiK 
H9t%  9  and  also  to*  pay^  apptyr  and  dispeae^ 
of  oae  full  eighth  part  of  the  same  interest^ 
diifideiida,  and  yearly  prooeeda  ta  IM»ef t 
Mayne  for  hta  lift»  aacb  seven  Idtt  atf^eif 
parts  so  directed  to  be  paid  to  eaeh  inci 
every  of  her  seven  daughters  being  of  iha' 
tfg«  of  twenty-oite  yeara,  or  married^  or  eitf 
their  attaining  that  age,  or  being  married 
with  eoAeent  as  aforesaid,  to  be  paid  anta 
aucb  person  or  persons,  and  for  such  enda# 
intenta,  and  parposea^  manner  and  farm» 
aa  each  and  every  of  he^  aeVen  daitghterai 
notwif hatanding  their  then  preaeni  or  future 
Oovertare,  by  any  note  or  notei,  writing  or 
wrfthfigs,  to  be  hf  ber  or  them  signed  with^ 
ihtkt  &wn  proper  haada,  ahoald  direct  or 
appoint,  or  permit  and  aaffer  ihem  reap^o^* 
tively  to  receive  and  take  the  lama  M  hef 
and  their  own  aole  and  aaparate  cMCf  and 
benefit  during  the  terma  of  their  natufiA 
lives,  to  lire  end  that  the  same  shotfld  nc^^ 
hi  anyw9se  be  subject  or  liable  to  Iha 
debts,  engagements^  or  control  of  theif 
respective  hiisbmda ;  and  from  and  alW 
their  respective  deeeaaes^  did  and  sbotiM 
app^y  and  dispose  of  the  interest,  diti^ 
dends,  and  yearly  proceeds  of  their  aeveral 
eighth  parts  unto  such  of  their  ieveral  and 
respective  husbands,  hia  or  their  ateignai' 
as  should  have  married  any  of  her  seven 
daughters  in  her  lifetime,  and  to  sttch  htfs« 
band  or  hnsbands  as  should,  with  sudi' 
consent  in  writing  of  her  trustees,  marry 
any  of  her  daughtera  under  the  age  of 
twenty-one  years,  after  her  death,  orother^i^' 
wise  permit  and  empower  him  or  them  to 
receive  and  take  the  same  for  his  and  their 
own  use  and  benefit  during  hid  And  their 
respective  lives ;  and  from  and  after  tho 
aeveral  deceases  of  Robert  Mayne,  and 
each  and  every  of  lier  seten  stn'vJviftgf 
daughters,  and  of  each  and  every  of  their 
huabandrt  who  should  so  become  entitled  w 
an  estate  for  life,  the  testatrix  directedf 
tliat  her  trusteea  should  stand  possessed 
of  the  several  and  respective  equal  one« 
eighth  parts  of  each  and  every  of  her 
seven  daughtera,  and  the  fiinds  and  aecRw 
Hties  apon  which  tho  aame  aboaid  htf 
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placed  out,  and  the  interest,  dividends, 
and  yearly  proceeds  arising  from  the  same, 
upon  trust,  as  to  the  one  eighth  part  of 
each  and  every  of  her  seven  daughters, 
and  of  the  remaining  one  eighth  part, 
when  and  as  the  trusts  thereinbefore  men- 
tioned  should  respectively  end  or  deter- 
mine, to  and  for  the  use  and  benefit  of  all 
or  any  one  or  more  son  or  sons,  daughter 
or  daughters  of  the  respective  body  of  each 
and  every  her  seven  surviving  daughters 
lawfully  begotten,  and  of  the  issue  of  the 
body  of  her  late  daughter  Sarah  Mayne  by 
Robert  Mayne,  her  late  husband,  and  of 
all  or  any  the  child  or  children,  of  all  or 
any  such  issue,  son  or  sons,  daughter  or 
daughters,  in  case  such  issue,  son  or  sons, 
daughter  or  daughters,  should  die  in  the 
lifetime  of  their  mother  or  father,  or  in  the 
lifetime  of  the  survivor  of  them,  leaving 
iasue  him,  her,  or  them  surviving,  in  such 
shares  and  proportions  as  Robert  Mayne, 
respecting  bis  children,  by  her  late  daugh- 
ter Sarah,  and  as  her  seven  surviving 
daughters  and  their  respective  husbands, 
the  mothers  and  fathers  of  such  child  or 
children,  at  any  time  during  their  lives,  by 
any  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  or  by  his  or  her  last  will 
and  testament,  attested  as  therein  men- 
tioned, should  direct  or  appoint,  with  or 
without  power  of  revocation,  to  such  son 
or  sons,  daughter  or  daughters  of  their 
respective  bodies,  or  of  all  or  any  of  the 
child  or  children  of  all  or  any  such  son  or 
sons,  daughter  or  daughters,  in  case  such 
son  or  sons,  daughter  or  daughters  should 
die  in  the  lifetime  of  his  or  their  respective 
mother  and  father  or  the  survivor  of  them, 
leaving  issue  him,  her,  or  them  surviving ; 
and,  in  default  of  any  such  direction  or 
appointment  being  made  by  Robert  Mayile, 
or  by  any  of  her  surviving  daughters  or 
their  respective  husbands,  and  until  such 
direction  or  appointment  should  be  made, 
and  as  to  such  parts  touching  which  no 
direction  or  appointment  should  be  made, 
in  trust  for  all  and  every  the  son  and  sons, 
daughter  and  daughters  of  the  respective 
bodies  of  her  seven  surviving  daughters 
lawfully  begotten,  and  of  the  issue  of  the 
body  of  her  late  daughter  Sarah  Mayne, 
equally  to  be  divided  between  or  amongst 
them,  share  and  share  alike,  if  more  than 
one,  and,  if  but  one  such  child,  then  in 


trust  for  such  only  diild,  it  being  h^  WiU 
and  intent  that  the  issue  of  each  of  her 
seven  surviving  daughters,  who  bad  been; 
married  or  should  marry  in  her  lifetime  or 
afterwards,  with  such  consent  as  aforesaid, 
should,  afler  the  deaths  of  their  respective 
mothers  and  fathers,  and  that  the  issue  of 
such  of  her  *  daughters  as  ^  should  'marry 
after  her  decease  under  the  age  of  twenty- 
one  years  without  .auch  consent  as  afoi$e« 
said,  should,  after  the  death  of  their  mo-, 
ther,  take  the  part  of  his,  her,  or  their  re- 
spective mothers  in  manner  thereipbefore 
directed;  and  that  tlie  issue  of  her  late 
daughter  Sarah  Mayne  should,  after  the 
death  of  Robert  Mayne,  their  father,  take-, 
the  one  eighth  part  or  share,  of  which{ 
he,   by  virtue  of  that  her  will,  was   to- 
receive  the  interest  during  his  life,  such 
shares  as  aforesaid  to  become  an  interest* 
vested  in,  and  to  be  paid  to  such  son  or. 
sons,  daughter  or  daughters  respectively 
of  the  bodies  of  her  seven  surviving  daugh- 
ters,  and    of   her  late    daughter    Sarah 
Mayne,  by  Robert  Mayne,  at  the  timest 
and  in  manner  thereinafter  mentioned ;  and, 
in  case  there  should  be  no  child  or  chil- 
dren of  the  body  or  bodies  of  any  one  or 
more  of  her  surviving  daughters  who  never 
have  been  married  lawfully  begotten,  or, 
being  such  child  or  children,  and  the  child 
and  children  of  her  daughter  Ann  Cna* 
ningham,  then  born,  or  which  should  there-* 
after  be  born  of  her  body,  and  the  chil-' 
dren  of  lier  daughter  Sarah  Mayne  should 
all  happen  to  die  before  their  or  any  of 
their  shares  of  and  in  the  respective  one 
eighth  part  of  his,  her,  or  their  respective^ 
mother,  and  of  and  in  the  one  eighth  part 
thereof,  intended  for  the  benefit  of  the 
issue  of  the  body  of  her  late  daughter 
Sarah  Mayne,  should  become  an  interest 
vested  in  him,  her,  or  them,  by  virtue  of 
the  appointment,  or  of  that  her  will ;,  then, 
that  thoy,  her  trustees,  should  assign  and 
transfer  the  one  eighth  part  of  each  and 
every  her  eight  daughters  of  whom  there 
should  be  no  such  child  or  children,  or, 
being  such,  who  should  all  happen  to  die 
before  their  or  any  of  their  shares  should 
become  an  interest  vested  as   aforesaid; 
and  the  interest  or  dividends  thereof  which 
should  accrue  from  the  death  of  the  survivor 
of  each  and  every  her  several  and  respective 
daughtersi  and  her  and  their  se verld  apd  re- 
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•peetive  husband  and  buabands,  who  ahould 
many  in  her  lifetime  or  after  her  death, 
under  tlie  age  of  twenty-one  years,  with 
such  consent  as  aforesaid ;  and  from  and 
after  the  death  of  Robert  Mayne,  and  from 
and  after  such  failure  of  issue  as  aforesaid, 
unto  the  respective  executors,  administra* 
fbrs,  or  assigns  of  the  survivors  of  her 
several  and  respective  daughters  and  their 
severiftl  and  respective  husbands,  in  equal 
riiares  and  proportions. 

* 

The  testatrix  died  in  March  \7SS,  leaving 
five  daughters  her  surviving,  namely,  Alicia 
Otway,  afterwards  Alipia  Bale,  Aurea  Ot* 
way,  afterwards  Aurea  Lambard,  Grace 
Otway,  Maria  Otway,  afterwards  Maria 
Forster,  and  Jane  Otway,  afterwards  Jane 
Macmurdo,  and  leaving  Tiiomas  Lambard, 
the  husband  of  a  deceased  daughter  Sophia, 
and  'Francis  Otway  Cunningliam,  the  only 
diild  of  a  deceased  daughter  Ann  Cunning- 
ham, and  leaving  William  Mayne,  Robert 
Mayne,  Frederick  Mayne,  and  Charles 
Mayne,  the  four  children  of  her  deceased 
daughter,  Sarah  Mayne,  her  surviving. 

Robert  Mayne,  tlie  father,  died  in  the  life- 
time of  the  testatrix. 

Francis  Otway  Cunningham,  the  only 
child  of  Ann,  died  in  June  1794,  under  the 
age  of  twenty-one  years,  and  witliout  issue, 
whereby  his  one  eighth  part  of  and  in  the 
estates  and  effects  of  his  grandmother  sur- 
vived to  the  daughters  Alicia  Bale,  Aurea 
Lambard,  Grace  Otway,  Maria  Otway,  and 
Jane  Otway,  and  William  Mayne,  Robert 
Mayne,  also  Frederick  Mayne,  and  Charles 
Mayne,  who  were  entitled  to  one  seventh 
part  among  them. 

Jane  Macmurdo  died  on  the  5  th  of  Oc- 
tober 1 8 Id,  without  ever  having  had  any 
ckild  or  children,  leaving  her  husband  her 
surviving,  who  tliereupon  claimed  to  be  en- 
titled to  his  deceased  wife's  share  of  the 
fund:  and,  by  orders  made  in  1818  and 
1814,  her  share  was  transferred  to  him. 

Grrace  Otway  died  on  the  4th  day  of  Ja- 
nuary 18^1,  intestate,  and  without  ever 
having  been  married ;  and  the  petition  was 
presented  by  her  administrator,  praying, 
tliat  the  stock  and. cash,  which  was  stand- 
ing to  the  account  of  her  share  of  the  estate, 
might  be  transferred  to  him. 

'The  question  was,  whether,  under  the 
words  of  the  will,  the  share  of  Grace  Otway, 


in  the  events  which  happened^  vested  in 
her  absolutely.  >      / 

The  petition  had  been  argued  before 
Lord  Eldon:  but  he  had  given  no  judg- 
ment. 

It  was  again  argued  before  Lord^  I^ynd- 
hUrst. 

Mr.  Pepys,  for  the  petition : 

.  Mr.  Phimmorc,  contriU 


■■V 


The  Lord  Chancellor, — ^Graee  Otway  was 
one  of  the  eight  daughters  of  the  testatrix. 
She  was  entitled,  during  her  life,  to  a  share 
of  the  property  left  by  her  motlier ;  and  in 
the  event  of  her  marriage,  and  of  her  husban4 
surviving,  he  would  be  entitled  during  his 
life.  The  original  decree  directed,  that, 
after  her  death,  and  the  death  of  her  bus- 
band,  any  party  should  be  at  liberty  to 
apply ;  so  that  there  was  no  decision  on  the 
pomt. 

Grace  Otway  attained  her  age  of  twenty* 
one  years,  but' never  married.  The  question 
is,  are  her  personal,  representatives  entitled 
to[the  share  of  the  property  allotted  to  her? 
In  my  opinipn,  the  reasonable  construction 
of  the  will  is,  that  the  personal  represents* 
tives  of  Grace  Otway  are  entitled. 

In  1818  cam^  on  the  case  of  Mr.  Mac- 
murdo, who  was  the  husband  of  one  of  the 
daughters;  and  Lord  Eldon  directed  that 
daughter's  share  of  the  fund  to  be  paid  to 
Mr.  Macmurdo.  When  the  present  petition 
was  before  Lord  Eldon,  his  attention  was  di- 
rected to  the  order  of  1813;  and  he  ap- 
pears to  have  hesitated  with,  respect  to  the 
order,  which  he  himself  had  made.  I  anp 
satisfied,  however,  that  that  order  put  the 
correct  construction  on  the  will. 

Now,  although  that  deciuon  does  not 
absolutely  govern  the  present  question;  yet 
it  is  strongly  confirmatory  of  the  opinion  I 
entertain  as  to  the  construction  of  the  will. 

She  having  attained  the  age  of  twenty-one 
and  never  married,  her  personal  represen- 
tatives are  entitled  to  this  property.  The 
order  must  be  made  pursuant  to  the  prayer 
of  the  petition. 
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GRAY  V«  FOLDS. 


A  tesUdof  guvt  iht  feMui  of  hU  estate  id 
tfUetieif  tfpon  tfuit  to  paif,  apply t  and  die* 
pose  qf  it  to  two  women,  A  and  B^  when  they 
Mhould  detienn  their  tetpeetitft  agii  of  tmeMy^ 
one  yearSf  directing  that  their  shares  shoula 
not  be  subject  to  the  control  iff  their  fmsbands : 
hut  in  case  both  or  either  of  them  eked  without 
issue  living  at  the  ihne  df  ihiif  respeetite  de^ 
ceases,  then  he  gave  the  share  of  her  or  tliem 
16  dyhg  to  hk  nephem  and  nteea  :^-ffeld, 
vpofi  the  nhote  conitxt  iff  the  will,  that  (he 
dtecat&ry  divise  wer  ef  the  residue  was  not 
confined  (^  th^  death  of  A  avid  Bi  or  eit/tet 
tflhem,  under  tnfeniy^ime,  andieithoui  leaving 
ieiui,  imi  Ivould  take  effedtupon  ifieir  respect 
ihe  deaths  ai  any  timet  tHikoul  leating  isiue 
tneH  •Mhg* 

'  Thomtit  HeH^,  b^^  hb  will,  gate  to 
Matilda  Storer  and  Mary  Storer  all  hll 
hottsefaotd  good^,  p\eX^i  llftefii,  chilfta,  And 
WeaWtig  ir|>par^I$  and,  afltfr  giving  tom^ 
Wgaekfb,  prd(;e«ded  aA  fblldwa  :— 

**  Akd  I  gtte  Knd  bequeath  unto  tb^m, 
Tbomaa  Fold*  and  Thomas  Westwood,  all 
that  my  feasehdd  estate,  consisting  of  tea 
messuagetl  6t  dfreRifig-houses,  vrith  the  ap«> 
btirtenanees  thereunt6  bel^ngfng^  ^'tuate, 
fying,  atid  being  in  Loveday-street,  iti  Btt ^ 
tningham  aforesaid,  one  of  which  'i^  now  in 
My  6i9ti  o^cttpatibn,  td  hold  to  therti,  Thomas 
Fdlda  and  Thomas  Westwood,  and  the  strr- 
Vftor  of  Chem,  his  executors  and  admini»- 
tWors,  for  and  during  all  my  term,  estate, 
and  bterest,  whicb  shall  b^  to  cottie  and 
ttheipired  therein  at  the  time  tft  tny  de^ 
eease,  Suhject  nevertheless,  to  the  ground* 
rent  and  othef  ootgbtngs,  to  be  from  time 
ti»  tmie  payable  for  the  sirme,  and  also 
Attbject,  as  afVef  mentioned,  upon  trust  to 
|>ay,  ttpply»  and  dispose  of  the  rents,  issoes, 
and  profits  of  my  leasehold  estate  and  pre^ 
Hlfses  (after  payment  anii  dischafge  of  the 
ground-rent,  outgoings,  and  thfe  expenses  of 
repairs  to  the  same,)  or  a  competent  and 
suflReieiit  part  thereoi^  for  and  towards  the 
maintenance,  education,  and  other  benefit  of 
them,  Matilda  Storer  and  Mary  Storer,  until 
they  and  each  of  them  shall  attain  their  seve- 
ral and  respective  age  and  ages  of  twenty-one 
years ;  and  when  and  as  each  of  them,  Ma- 
tilda Storer  and  Mary  Storer  shall  attain 


ihe  ege  6f  t#etify>'<^fte  yetfUi  yspm  fnist,  la 
pay,  upply,  Md  dispose  of  the  rents,  IsstMi^ 
ftnd  profks  of  the  pf  emises  (subject  as  albr«« 
said)  in  eqUal  moieties  or  shares  unco  tbem, 
Matilda  Storer  and  Mary  Storet,  or  otheN 
wise  permit  atid  suffer  ihem,  Matilda  Storat 
and  Ma^y  Storeff  ftf  have,  reoeivs^  and 
take  the  same  hi  the  proportlofis  afbreaiidi 
to  and  for  their  own  n(M  and  separate  «ie  snd 
benefit,  for  etid  during  so  long  of  my  Mm, 
estate,  and  interest  thereki,  as  fhey  sMl 
happen  to  live,  whose  receipt  and  receipts, 
hotwithstandirig  coverture,  shall  be  6om 
time  to  time  a  good  and  sufficient  Alsefaarg* 
atrd  discharges  for  the  same,  top  the  loteni 
that  the  same  rents^  issues,  and  profile,  Of 
ntvj  part  thereof,  shall  not  be  at  any  tinfe  \A 
the  power  of,  or  under  the  cotitrol^  Inter** 
meddling,  debts,  forfeiture.  Or  engrigemema 
cyf  any  husband  or  husbands  With  wlfOM 
Aey,  the  sard  Matilda  Stofer  and  Mary 
Storer,  or  either  of  them,  may  hereaAer  iih 
termarry,  but  that  the  same  be  had^  re^ 
eeived,  arid  taken  by  them,  m  the  pvopcnf* 
tions  aforesaid,  to  and  for  their  Stid  each  4f 
their  own  sole,  separate,  and  disthnct  use 
and  benefit  m  afl  events  i  alscr  t  give  lind 
bequeath  unto  them,  Thonta^  Folds  and 
Thomas  Westwood,  and  the  survivor  of 
them,  his  ex:eentors  and  admkrfstratora,  all 
my  ready  monies  and  sectnrities  for  money, 
debts,  and  all  other  my  persotial  estate  atid 
effects  of  what  nature  or  kind  soever  aritd 
wheresoever,  not  hereinbefore  by  me  dis«* 
posed  of,  and  of  which  I  sliall  die  posAesseJ 
or  entitled  unto,  upon  trust,  titat  they,  my 
said  trustees,  and  the  survivor  of  them,  his 
executors  and  administrators,  do  and  shaH, 
as  soon  as  conveniently  may  be  afler  m^ 
decease,  collect,  recover^  receive,  and  get 
)h  all  such  outstanding  monies  as  shall  be 
doe  and  owing  to  me  from  any  person  or 
persons  whomsoever  at  the  time  of  my  de- 
cease, and  with  all  conveniens  speed  after 
my  decease  sell,  dispose  of,'afid  convert  into 
money,  all  such  part  of  the  residue  of  ihjr 
estate  and  efifects  which  shall  not  consist  of 
money;  and  the  monies  sO  to  be  collecteil 
and  raised,  together  with  all  such  ready 
money  as  I  may  die  posscs^d  of,  I  hereby 
direct  itiy  trustees  to  pay,  apply,  And  dis* 
pose  of  into  the  proper  hands  of  them.  Ma* 
tilda  Storer  and  Mary  Storer,  in  eqtral  partS} 
shares,  and  proportions,  when  and  ai  they 
and  each  of  them  ahril  attainf  tbeir  aetcfM 
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§nd  iie^peclire  «fe  and  age9  of  iweotj^oo^ 
jreargy  whose  receipt  and  r/sc^ipts  alone  (not- 
^ithstaQciiog  coverture)  shall  be  a  good  and 
aufiicieni  discharge  and  discharges  for  the 
Same,  to  the  intent,  that  the  same  or  any 
part  thereof  shall  not  be  at  any  time  in  the 
power  of,  or  be  siibject  or  liable  tp  the  con- 
trol, intermed(ih'ng«  debts,  forfeiture,  or  en- 
gagements of  any  husband  or  husbands 
they  or  either  of  them  may  intermany,  but 
that  tHe  same  may  be  at  their  own  sole  and 
separate  use  and  disposal ;  but,  in  case 
both  or  either  of  th«m«  Matilda  Storer  and 
Mary  Storer,  shall  happen  to  depart  this 
life  without  issue  of  her  or  their  body  or 
bodies  lawfully  begotten,  living  at  the  tim^ 
of  lier  ox  their  decease  or  respective  de- 
ceases, then  I  do  hereby  give  and  beaueatli 
the  part  or  share,  parts  or  shares  of  her  or 
thein  sp  dying  unto  and  amongst  all  and 
every  my  nephews  and  nieces  equally  share 
,and  share  alike  ;  and,  inj^se  both  ot  either 
of  then?!  Matilda  Storer  and  Mary  Storer^ 
shAll  happen  to  depart  this  life  virlthout 
leaving  issue  as  aforesaid,  living  at  the  time 
of  her  or  their  decease  or  respective  de- 
C^a^s,   then    I   do  hereby  give  and  be- 

Sueath  the  part  or  share  of  her  or  them  sp 
ying  as  aforesaid,  of  and  in  all  and  every 
my  leasehold  estate  unto  my  nephews  and 
nieces,  to  hold  the  same  to  them»  my 
nephews  and  nieces,  their  executors,  admi- 
nistrators, and  assigns,  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  for  and  during 
all  the  then  residue  of  the  term  of  years 
then  to  (;ome  and  unexpired  therein,  subjee t 
to  the  annual  or  other  ground-rent  thence- 
ibrth  to  become  payable  for  the  same«" 

The  questinn  was,  whether  Matilcja 
Storer  anid  Mary  Storer  took  an  absolute 
interest  in  the  residue  on  attaining  twepty- 
ooe. 

Master  of  the  RolU, — The  question  here 
]Si  whether  the  latter  part  of  the  wi)!  do^s 
not  skew  that  the  executory  devise  over 
was  to  take  effect,  if  the  two  ladies  diedy 
.whether  before  or  after  twenty-one,  with- 
pu%  leaving  isaue.  'i'he  residuary  property 
was  not  to  be  at  any  time  in  the  power  of 
their  husbands  ;  which  would  scarcely  be 
consistent  with  an  absolute  interest  as  soon 
as  they  attain  twenty-one.  As  to  the  lease* 
bold  estate,  it  is  dear  that  it  is  to  go  over 
to  the  nephews  and  nieces,  at  the  death  of 


the  ^wo  ladiea  at  any  time*  if  <bey  leava  no 
Issue  then  living:  and  the  fair  inference 
is^  that  his  intention  was  the  aama  witb 
respect  to  the  residue* 

I  must  therefore  declare,  that  there  is  a 
good  executory  devise  over,  in  the  eveijit 
of  the  respective  deaths  of  Matilda  Storer 
and  Mary  Storer,  without  leavinff  issue 
living  at  tba  time  of  their  respective  de« 
ceases. 


"•*»■ 


mmm 


md 


•  } 


aURLTO^   V^   WAW'r 


4  cowmissian  of  bankrupt  U  issued  against 
A  and  B ;  aftcrtvards  a  commUsion  is  tssued 
against  4 9  C,  Z),  and  E ;  tlie  second  com'- 
mission  is  then  superseded  as  to  A : — Held, 
that  it  is  a  vaHd,  legal  commission  against 
C,  /),  and  E. 

Op  the  29tb  pf  March  18g6|  a  apmynis- 
aion  of  bankrupt  issued  against  Thomaa 
Coleman  and  Edward  Wellings,  undef 
which  they  were  declared  bankrupts. 

On  the  50th  of  March  182(5,  a  commisr 
sion  of  bankrupt  was  issued  against  Thomaa 
Coleman,  John  Morris,  John  Beebee  Mor« 
ris,  and  Thomas  Morris^  bankers,  under 
which  they  were  declared  bankrupts,  Tho 
plaintiffs  were  cliosen  their  assignees ;  and> 
in  July  1327,  contracted  tp  sell  lands,  which 
had  been  the  property  of  John  Morn's,  tp 
the  defendant. 

On  the  10th  of  May  1838^  the  Vice 
Chancellor  made  an  order,  superseding 
the  commission  against  the  four,  as  against 
Thomas  Coleman,  his  estate  and  effects* 
without  prejudice  to  the  validity  of  i\m 
commission  a9  to  tlie  other  tl^reci  or  their 
certificates. 

The  bill  was  filed  hy  th^  assignees  for 
the  specific  performance  of  tlie  contract. 

The  defendant  by  his  answer,  aubmittieil 
(o  perform  the  agreement  upon  having  a 
good  title  made  to  him;  but  objected  to 
the  title  pn  tlie  ground  that  the  commission 
of  the  30th  of  March  Ifi^G  was  invalid,  in 
consequence  of  the  existence  of  tlie  previous 
commission  of  the  ^9th  of  March  18^6« 
notwithstanding  die  order  of  supersedenfn 

The  Master  had  reported  that  a  good 
title  could  be  made,  and  the  defendant  ex« 
<?epted. 


184 


CASES  IN  CHANCERY: 


The  question  turned  upon  the  16t1i  sect 
of  the  6  Geo.  4.  c.  16,  which  enacts  "  That 
any  creditor  or  creditors,  whose  debt  or 
debts  ia  or  are  sufficient  to  entitle  him  or 
them  to  petition  for  a  commission  against 
all  the  partners  of  any  firm,  may  petjtion 
for  a  commission  against  one  or  more  part- 
ners of  such  firm,  and  every  commission 
issued  upon  such  petition  shall  be  valid 
although  it  does  not  include  all  the  partners 
of  the  firm ;  and  in  every  commission 
against  two  or  more  persons,  the  Lord 
Chancellor  may  supersede  such  commission 
as  to  one  or  more  of  such  persons,  and  the 
validity  of  such  commission  shall  not  be 
thereby  affected  as  to  any  person,  as  to 
whom  such  commission  is  not  ordered  to 
be  superseded,  nor  shall  any  such  person's 
certificate  be  thereby  affected." 

Mr*  Bickersteth  and  Mr,  Wigram  were 
in  support  of  the  exemption.. 

As  the  law  stood  before  the  late  act, 
there  might  be  a  commission  of  bankrupt 
against  all  the  partners  in  a  firm,  or  there 
might  be  separate  commissions  against  all 
or  some  of  them  severally ;  but  there  could 
not  be  a  commission  against  some  of  them, 
including  more  than  one  and  yet  not  in- 
cluding all.  This  was  altered  by  the  first 
part  of  the  1 6th  sec.  of  6  Geo.  4.  c.  1 6,  which 
enables  a  commission  to  be  taken  out 
against  some  of  the  members  of  a  partner- 
ship without  including  them  all.  As  a 
necessary  consequence  of  the  old  state  of 
the  law,  a  commission,  which  was  issued 
against  several  partners  could  not  have  been 
superseded  as  to  one,  and  remained  in  force 
against  two  or  more.  This  defect  was 
cured  by  the  latter  part  of  the  clause,  which 
provides  that  a  commission  may  be  super- 
seded as  to  one  or  more  of  the  persons 
named  in  it,  without  affecting  its  validity 
as  to  the  others.  But  if  the  commission, 
as  against  all  named  in  it,  was  originally 
invalid,  superseding  it  as  to  some  cannot 
make  it  valid  as  to  the  rest.  Now,  here 
the  commission  against  Coleman  and  the 
three  Morrises  was  void ;  because  there 
was  a  pr^ious  existing  commission  against 
Coleman ;  and  the  superseding  it  as  to  Cole- 
man cannot  make  it  valid  as  to  the  other 
three. 

Mr*  Bote  and  Mr.  Beamesargaeif  that 


by  the  order  of  supersedeas  the  cohimisA 
sion  stood  in  every  respect  as  if  Coleman 
had  not  been  named  in  it.  It  was,  there- 
fore, valid,  and  the  assignees  could  convey 
the  legal  fee. 

The  following  cases  were  cited : — 

Till  V.  Wilson,  7  B.  &  C.  684. 
Ex  parte  Bullen,  1  Rose,  136. 
Ex  parte  Thompson,  1  Rose,  2S5. 
Ex  parte  Crew,  16  Ves.  236. 
Ex  parte  Hanson,  1  Ves.  &  B.  166. 
Ex  parte  By  grave,  2  G.  &  J.  591. 

The  Master  of  the  /JoZfo.— The  argu- 
ment is,  that  the  sixteentli  section  of  the 
6  Geo.  4.  c.  16,  was  intended  only  to  apply 
to  cases  of  valid  commissions,  and  that  it  was 
not  meant  to  apply  to  cases  where  the  com- 
mission was  invalid,  because  a  prior  com- 
mission had  issued  against  one  of  the  bank- 
rupts. Now,  the  words  of  the  clause  are  ge- 
neral, and  there  is  no  ground  for  restricting 
their  operation;  the  more  especially  as  it 
is  in  such  cases  as  this  that  the  operation 
of  the  sixteenth  section  is  most  beneficial. 
I  have  no  doubt  that  a  principal  reason  of 
the  enactment  was,  in  order  to  give  validity 
to  commissions  which,*  originally,  were  not 
valid,  by  enabling  the  Lord  Chancellor  to 
supersede  them  as  to  one  person  or  more. 

In  the  present  case,  the  Vice  Chancellor 
has  superseded  the  commission  as  faras  it  re- 
gards Coleman.  Now,  if  the  argument  used 
on  the  part  of  the  purchaser  is  right,  the 
Vice  Chancellor  had  no  authority  to  do  so ; 
for  he  contends  that  the  clause  does  not  apply, 
except  to  commissions  originally  vaKd.  The 
Vice  Chancellor,  when  he  made  the  order, 
must  have  been  of  a  contrary  opinion ;  and 
I  never  could  determine  that  the  Vice  Chan- 
cellor had  fallen  into  an  error.  I  have  no 
authority  to  rehear,  or  reverse  the  Vice 
Chancellor's  order  to  supersede ;  and,  there- 
fore, if  my  opinion  were  other  than  it  is,  I 
could  not  allow  the  exception.  AH  tliat  I 
could  do  would  be,  to  desire  the  parties  to 
bring  the  nuitter  before  the  Lord  Chancel- 
lor ;  but  my  opinion  entirely  concurs  with 
the  Vice  Chancellor.  I  roust,  therefore, 
decree  a  specific  performance,  but  without 
costs. 
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LANGSTOK    V.    SIR  C.   M. 
BART.,  AND  OTHERS. 


Devise — Conslruclum  of. 

A  testator  devised  lands  to  trustees,  upon 
trust  to  convey  the  same  to  his  son  </•  H.  L,jfor 
lyhf  remainder  to  the  use  of  the  second,  third, 
fourth,  fflh,  and  all  and  every  other  the  son 
and  sons  of  the  said  •/•  H.  L.,  severally,  suc^ 
cessweiy,  and  in  remainder,  one  after  anot/ier, 
as  they,  and  every  of  them,  should  be  in  <«- 
nwrity  of  age  or  priority  of  birth,  ^c,  nith 
Avers  remainders  over.  The  mill  contained 
fsarious  provisions  as  to  portions,  ^c>,  which 
were  to  tahe  effect  only  on  a  general  failure 
of  issue  male  of  /.  H.  L, ;  and  there  was 
a  power  of  charging  the  lands  with  portions 
for  the  children  of  /.  H.  L.  other  than  an 
eldest  or  only  son: — Held,  on  the  whole 
context  of  the  will,  that,  notwithstanding  he 
seas  omitted  in  tlie  enumeration,  the  first  son 
rfihe  testator's  son  J.  H.  Z.  took  an  estate 
im  tail  male  expectant  on  the  death  of  his 
father* 

John  Langston  devised  all  his  manors  and 
lands  unto  and  to  the  use  of  trustees,  upon 
trust,  so  soon  as  his  son  J.  H.  Langston  (the 
plaintiff)  should  attain  twenty-one  years,  to 
convey,  settle,  and  assure  the  same  to  the 
use  of  the  plaintiff  and  his  assigns  for  life ; 
remainder  to  trustee^  to  preserve  contin* 
gent  remainders ;  with  remainder  to  the 
use  of  the  second,  third,  fourth,  fifth,  and 
every  other  son  of  the  plaintiff  in  tail  male  in 
ttccession ;  with  remainder  to  the  testator's 
second  and  other  sons  successively  in  tail 
male  ;  with  remainder  to  trustees  for  five 
hundred  years ;  witli  remainder  to  the  plain- 
tiff's daughters  in  succession  in  tail  general ; 
with  remainder  to  trustees  for  ninety-nine 
years;  with  remainder   to   the   testator's 
eldest  daughter,    Maria  Sarah  Langston, 
for    her   life;    remainder    to   trustees,   to 
preserve  contingent  remainders;  with  re« 
mainder  to  the  use  of  the  first,  second, 
third»  fourdi,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  her,  the 
testator's  said  daughter,  lawfully  to  be  be- 
gotten in  tail  male  successively;  and,  for 
default  of  such  issue,  to  the  use  of  other 
trustees,  their  executors,  adminiatrators,  and 
assigns,  for  the  term  of  six  hundred  years ; 
with  remainder  to   the  use   of  the  first* 
aecondi  third,  fourtli,  fifth,  and  all  and  every 
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other  the  daughter  and  daughters  of  the 
body  of  the  testator's  said  daughter,  Maria 
Sarah  Langston,  to  be  begotten,  severally 
and  successively,  in  tail  general ;  and,  for  de* 
fault  of  such  issue,  to  the  use  of  the  testa- 
tor's  daughter  Elizabeth  Catherine  Langs- 
ton, for  her  life ;  remainder  to  trustees  for 
preserving  contingent  remainders ;  with  like 
remainders  to  the  use  of  the  sons  of  Elisa- 
beth Catherine  Langston  successively,  and 
their  heirs  male;  and,  for  default  of  such 
issue,  to  other  trustees  therein  named,  their 
executors,  &c.,  for  the  term  of  seven  hun- 
dred years ;  with  like  remainders  to  the  use 
of  the  daughters  of  Elizabeth  Catherine 
Langston,  and  the  heirs  of  their  bodies; 
and,  for  default  of  such  issue,  to  the  use  of 
the  testator's  daughter,  Caroline  Langston, 
for  her  life ;  with  like  remainders  to  trustees, 
and  to  her  sons  successively,  and   their 
heirs  male;  and,  for  default  of  such  issue, 
to  the  use  of  other  trustees  therein  named, 
their  executors,  &c.,  for  a  term  of  eight 
hundred  years,  upon  the  trusts,  and  for  the 
intents  and  purposes,  thereinafter  mentioned, 
with  like  remainder  to  the  use  of  the  daugh- 
ters of  C.  Langston,  and  the  heirs  of  their 
bodies ;  and,  for  default  of  such  issue,  to 
the  use  of  the  testator's  daughter,  Agatha 
Sophia  Maria  Langston,  for  her  life ;  with 
like  remainders  to  trustees,  and  to  the  sons  of 
Agatha  Maria  SophiaLangston,8Uccessively, 
and  their  heirs  male ;  and,  for  default  of  such 
issue,  to  the  use  of  other  trustees,  their 
executors,  &c.,  for  the  term  of  nine  hundred 
years,  with  like  remainder  to  the  use  of 
the  daughters  of  her,  Agatha  M.  S.  Langs- 
ton, and  the  heirs  of  their  bodies :  and,  for 
default  of  such  issue,  to  the  use  of  the  tes- 
tator's daughter,  Henrietta  Maria  Langs- 
ton, for  her  life;  remainders  to  trustees, 
for  preserving  contingent  remainders ;  witli 
like  remainder  to  die  sons  of  her,  Henrietta 
Maria  Langston,   and    their    heirs  male ; 
with  remainder  to  other  trustees  therein 
named,  their  executors,  &c,,  for  the  term  of 
one  thousand  years  ;  with  like  remainder  to 
the  use  of  the  daughters  of  her,  H.  M. 
Langston,  and  the  heirs  of  their  bodies ; 
with  remainder  to  the  use  of  the  testator's 
sixth  and  other  daughters  theresfter  to  be 
born,  successively,  in  tail  general;  with  re- 
mainder to  the  use  of  other  trustees,  for 
the  term  of  one  thousand  five  hundred  years, 
with  remainder  to  the  usq  of  the  testator's 
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sifter  Sarabf  tlie  wife  of  Peter  Cftzalet,  eiq., 
Iter  heirs  and  assigns. 

The  trusts  of  the  term  of  five  hundred 
years  were  as  follows  :  — **  That  if  there 
should  be  no  son  of  his  soUi  James  Haugh- 
ton  Langston,  nor  no  future  son  of  his  the 
testator's  own  body,  or  there  being  any 
such  son  or  sons,  if  he  and  they  should  all 
die  without  issue  male  before  any  of  them 
should  attain  the  age  of  twenty -one  years, 
and  there  should  be  two  or  more  daughters 
of  the  body  of  his  the  testator's  son,  J«  H. 
Langston,  then  they  the  trustees  and  the 
survivor  of  them,  and  the  executors,  admi- 
nistrators, and  assigns  of  such  survivor, 
should,  after  the  decease  of  his  (the  testa* 
tor's)  son^  the  plaintiff  J.  H.  Langston,  and 
such  failure  of  issUe  male  of  his  body  and 
of  his  the  testator's  own  body  as  aforesaid, 
by  mortgage  or  sale,  &c.,  levy  and  raifte 
such  sum  and  sums  of  money  for  the  portion 
and  portions  of  all  and  every  such  daughter 
and  daughters  (other  than  and  besides  an 
eldest  or  only  daughter)  as  thereinafter 
mentioned.  Bat,  nevertheless,  the  payment 
of  the  same  portion  or  portions  shall  be 
postponed  until  the  end  of  twelve  calendar 
months  next  after  the  decease  of  him  my 
son,  and  fiiilure  of  issue  male  of  his  body 
and  my  body  as  aforesaid ;  and  then  the 
portion  or  portions  shall  be  payable  with 
interest  for  the  same,  after  the  rate  of  4/. 
by  the  year  for  each  sum  of  100/.  from  the 
time  of  the  commencement  of  the  term  of 
five  hundred  years  in  possession." 

The  trusts  of  the  term  of  ninety-nine  years 
were—*"  That,  in  case  there  should  be  tio 
«Ofi  or  daughter  of  the  body  of  him,  J.  H. 
Langston,  nor  no  future  son  of  the  testa** 
tor's  body,  or,  there  being  any  such  son  or 
sons,  daughter  or  daughters,  all  and  every 
such  son  and  sons  should  depart  this  life 
without  issue  male,  and  all  and  every  such 
daughter  and  daughters  should  depart  this 
life  without  issue,  before  any  of  them 
should  attain  his,  her,  or  their  age  or 
ages  of  twenty*one  years,  then,  that  they, 
the  trustees^  shouldi  after  the  decease  of 
the  plaintiff,  James  Haughton  Langston, 
and  such  failure  of  issue  as  aforesaid,  by 
mortgage  or  sale,  &c.  levy  and  raise  certain 
annuities  for  the  use  and  benefit  of  each 
of  the  testator's  youngest  daughters,  Elisa- 
beth  Catherine  Langston,  Caroline  Langston, 
Agatha  Maria  Sophia  Langston,  and  Hen* 


rietta  Maria  Langston,  respectively,  or  such 
of  ihem  as  should  not  from  time  to  time  be 
in  the  actual  possession  of,  or  entitled  to, 
the  hereditaments,  under  and  by  virtue  of 
the  limitations  in  that  his  will  contained. 

The  trusts  of  the  several  terms  of  six 
hundred,  seven  hundred,  eight  hundred, 
nine  hundred,  and  one  thousand  years, 
were  for  raising  annuities  and  portions  for 
the  younger  daughters  of  the  testato/t 
daughters. 

The  trusts  of  the  term  of  one  thousand  five 
hundred  years  were — *'That  in  case  there 
should  be  no  son  or  daughter  of  the  body  or 
respective  bodies  of  J.  Haughton  Langston, 
or  of  the  testator's  then  present  daughters^ 
or  of  any  of  them,  nor  any  future  son  or 
daughter  of  the  testator's  body,  or,  there 
being  any  such  son  or  sons,  daughter  or 
daughters,  if  all  and  every  such  son  and  aons 
should  depart  this  life  without  issue  male,  and 
every  such  daughter  and  daughters  shonld 
depart  this  life  without  issue,  befbre  sny  of 
them  shotdd  attain  his,  her,  or  their  respective 
age  or  ages  of  twenty-one  years,  then  they, 
the  said  trustees,  &c«  should  within  twelve 
calendar  months  after  the  several  deceases 
of  the  plaintiff  and  the  testator's  then  pre- 
sent  daughters,  and  failure  of  all  such  issue 
as  last  aforesaid,  by  mortgage  or  sale,  Kte* 
raise  the  sum  of  80,000^,  and  pay  one  moiety 
thereof  unto  hia  sister,  Mary  Ann  Arnold, 
and  the  other  moiety  thereof  unto  Ida 
nephew,  Haughton  Farmer  Okeover." 

The  testator  also  provided  and  directed 
that  it  should  be  lawful  for  J.  H.  Langston 
from  time  to  time  during  bis  natural  life,  in 
case  there  should  be  any  child  or  children  of 
his  body  lawfully  begotten,  oiker  than  and 
besides  an  eldest  or  only  son,  by  any  deed  &c. 
by  his  will,  to  charge  the  hereditaments  there- 
inbefore devised,  with  the  raising  and  pay- 
ment  of  any  principal  sum  or  sums^  not  ex- 
ceeding in  the  whole  ftBfiOOLffct  the  portion 
or  portions  of  any  one,  two,  or  more  of  the 
younger  son  or  sons,  or  daughter  or  diugh* 
ters,  of  the  body  of  him  the  plaintifP,  law* 
fully  to  be  begotten,  born  in  bis  lifetime: 
or  within  due  time  after  his  decease.  And 
the  testator  further  directed,  that  in  like 
manner  it  should  be  lawftil  for  each  of  hia 
daughters  before  named,  when  thev  shooM 
respectively  be  in  the  actual  possesstonof  his 
devised  estates,  kt  esse  there  slioold  be  any 
child  or  ehildr^n  of  their  reipecfii^e '  bodieii 
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lAwfuIly  begotten,  other  thui  an  only  eon, 
l>y  deed  or  wiU,  to  charge  all  or  any  part  of 
the  devised  eatates,  with  the  raising  and 
payment  of  any  sum  not  exceeding  in  the 
whole  25,000/.,  for  the  portions  of  any  one, 
|wo«  or  more  of  their  respective  youngev 
children.  The  testator  gave  all  the  residue 
of  his  personal  estate  unto  the  plaintiff,  if 
and  when  he  should  attain  the  age  of  twenty- 
one  years  ;  but,  if  he  should  die  under  that 
age,  leaving  a  child  or  children,  then  to  such 
child,  or,  if  more  tlmn  one,  to  such  chil- 
dren equally ;  but  if  the  plaintiff  should  die 
under  the  age  of  twenty«one  years,  and 
there  should  be  no  son  or  daughter  living  at 
the  time  of  his  death,  then  to  the  testator's 
daughters  equally. 

The  testator  died  in  February,  1812, 
leaving  the  plaintiff,  James  Haughton  Lang- 
aton,  his  only  son  and  heir-at  law,  and  the 
said  testator's  several  daughters,  in  the  will 
named,  him  surviving. 

The  bill  was  filed  by  J.  H,  Langston.  It 
alleged  that  it  was  the  testator's  intention 
that  hia  will  should  contain  a  direction  that 
the  aattlement  directed  to  be  made  should 
contain  a  limitation  to  the  plaintiff's  first 
son  in  tail  male,  immediately  before  the 
limitation  to  his  aeeond  son ;  that  the  draft 
of  the  will  contained  a  direction  that  such 
a  limitation  should  be  inserted  in  the  will, 
but  in  the  engrossment  of  the  will  executed 
by  the  testator,  ibis  direction  was  omitted 
by  the  mistake  or  negligenoe  of  the  person 
who  engrossed  the  will. 

The  bill  prayed  that  the  will  and  codicils 
might  be  established,  and  the  trusts  thereof 
carried  into  execution ;  and  that,  in  making 
the  settlement  and  conveyance  directed  by 
it,  a  limitation  might  be  Inserted  whereby 
the  lands  and  hereditaments  might  be  set- 
tled and  aasured  to  the  use  of  the  plain- 
tiff's first  son  in  tail  male  in  remainder, 
inuiiediately  before  the  limitation  to  the 
]ise  of  the  plaintiff's  second  son  in  tail 
Ji»ale« 

At  the  original  hearing  of  the  cause,  on 
Ib^  9d  of  February  1826,  Lord  Gifford, 
then  Master  of  the  Rolls,  directed  a  case 
to  be  made  out  for  the  opinion  of  the  Court 
of  Kisg'e  Bench ;  and  the  question  was — 
Whether  the  first  son  of  tha  testator's 
•on,  J.  H*  LaagatOD,  took  any  estate  under 
tha  leetator'a  will. 


In  the  case  made  for  the  Court  of  King's 
Bench,  the  trusts  of  the  terms  were  very 
briefly  stated. 

The  Court  of  King's  Bench  certified  that 
the  said  Henry  Langston,  the  first  son  of 
the  said  J.  H.  Langston,  did  not  take  any 
estate  under  the  will. 

The  cause  came  on  to  a  hearing  upon 
this  certificate. 

Mr.  Pepyi  and  Mr,  Knight,  for  the  plain- 
tiff, contended  that  the  certificate  of  the 
Court  of  King's  Bench  did  not  put  the 
proper  construction  on  the  will,  and  that 
the  eldest  son  of  the  plaintiff  would  take 
an  estate  tail. 

Mr*  Hcrne  and  Mr»  Wray^  contri. 

The  Master  of  the  Rolls, — I  should  now 
take  upon  myself  to  decide  this  question, 
were  it  not  that,  as  the  construction  of  this 
will  must  necessarily  be  the  same  in  equity 
as  at  law,  1  do  not  think  it  decent  to  decide 
in  opposition  to  the  certificate  of  the  Court 
of  King's  Bench,  without  putting  the  matter 
in  a  course  of  further  investigation.  I  shall 
follow  a  course,  which  has  sometimes  been 
pursued  by  Lord  Eldon,  who,  when  dissatis- 
fied with  the  certificate  of  one  court  of  law, 
sent  the  same  case  for  the  opinion  of  another 
court  of  law.  I  shall  not,  however,  send  the 
case  to  the  Common  Pleas  in  precisely  the 
same  form  in  which  it  has  been  presented  to 
the  Court  of  King's  Bench  ;  because,  it  ap« 
pears  to  me,  that  material  circumstances 
are  omitted  in  the  case,  on  which  the  cer- 
tificate has  been  given.  I  refer  to  those 
limitations  of  the  several  terms,  which  are 
not  to  take  effect,  unless  there  be  a  failure 
of  all  the  sons  of  the  plaintiff,  apd  to  the 
clause  providing  portions  for  children  of 
the  plaintiff  other  than  the  eldest  or  only 
son.  Let  the  clauses  I  refer  to  be  fully 
atated,  in  the  case ;  and  let  the  opinion  of 
the  Court  of  Common  Pleas  be  taken  on  it. 
There  is  a  clause  requiring  whoever  shall 
aucoeed  to  the  property,  to  take  the  arms 
and  name  of  the  testator :  but  I  lay  no  stress 
on  any  argument,  which  might  be  thence 
raised;  and  that  clause  ought  not  to  be 
inserted  in  the  case. 

The  question  heVe  really  is,  whether 
it  does  not  appear  on  rational  implication 
from  •other  parts  of  the  will,  that  the  word 
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jirsl  has  been  omitted  by  the  clerical  mis- 
take of  the  person  who  engrossed  the  will, 
though  it  must  be  considered  as  having 
been  the  expressed  will  of  the  testator. 


A  rase  stated  in  the  manner  directed  by 
the  Master  of  the  Rolls,  was  argued  before 
the  Judges  of  the  Court  of  Common  Pleas 
in  Michaelmas  term  last,  (see  post.  Common 
Pleas  Reports,  p.  I,  where  the  whole  case 
is  set  out  at  length) ;  upon  which  argument, 
and  after  having  considered  the  case,  the 
Judges  of  that  court  certiBed  that  they 
were  of  opinion,  that  the  first  son  of  James 
Haughton  Langston  took  an  estate  in  tail 
male,  under  the  will,  expectant  on  the  de- 
cease of  his  father  James  Haughton  Langs- 
ton. 

July  28. — The  cause  now  came  on  to 
be  heard  on  further  directions. 

Mr*  Bickersieth  and  Mr.  Wray  con- 
tended that  the  certificate  of  the  Common 
Pleas  ought  not  to  be  confirmed. 

The  Mailer  of  the  BoUs, — The  two  courts 
of  law  having  differed,  this  question  can 
never  be  finally  settled  except  by  the  Court 
of  appellate  jurisdiction.  I  should,  there- 
fore, confirm  the  certificate  of  the  Court  of 
Common  Pleas,  whatever  my  own  opinion 
were,  in  order  that  the  parties  might  pro- 
ceed immediately  to  the  Court  of  last  re- 
sort. 

My  own  opinion  however  is,  that  the 
Common  Pleas  have  come  to  the  right  con- 
clusion. The  case  depends  not  on  any 
technical  rules  of  construction,  but  on  the 
plain  principles  of  common  sense.  It  is 
exactly  the  case  of  Lady  Newburgh,  in  the 
House  of  Lords. 

Every  court  is  bound  by  the  expressions 
of  a  testator.  But  you  must  look  to  every 
part  of  a  will;  and  it  is  from  the  whole 
will,  taken  together,  that  the  construction  is 
to  be  collected.  Here  the  question  is, 
whether,  in  the  first  clause  of  the  will, 
where  the  estates  are  limited  to  the  sons  of 
the  plaintiff,  the  word/ri<  has  been  omitted 
by  mistake.  Now,  that  it  must  have  been 
omitted  by  mistake,  either  on  the  part  of 
the  testator  or  the  drawer  of  the  instrumenti 
is  evident  from  other  parts  of  the  will. 


Af^er  making  provisions  for  the  daugh« 
ters  of  his  son,  he  enlarges  those  provisions, 
if  his  son  should  have  daughters  only,  and 
no  sons.  Why  were  the  benefits  given  to 
the  daughters  to  depend  on  the  circumstance 
of  there  being  no  eldest  son,  unless  such 
eldest  son  was  to  take  some  interest  in  the 
lands  ? 

There  is  another  clause  which  affords  as 
strong;  an  inference  as  can  be  drawn  from 
any  expressions.  The  testator,  looking  to 
the  case  of  there  being  other  sons  of  the 
plaintiff  besides  an  eldest  son,  makes  a 
provision  for  every  one  of  those  sons  ex- 
cept the  eldest.  According  to  the  con- 
struction which  the  King's  Bench  put  upon 
the  will,  he  was  thus  creating  a  charge  for 
a  grandson  who  would  take  the  whole  es- 
tate. It  is  clear,  therefore,  that  this  testa- 
tor did  not  mean  to  exclude  the  eldest  son 
of  the  plaintiff. 

It  is  not  pretended  here  that  the  eldest 
son  was  otherwise  provided  for,  or  that  any 
reason  existed,  which  could  have  induced 
the  testator  to  exclude  him  from  the  family 
property.  He  plainly  considered  the  eldest 
son  of  the  plaintiff  as  a  person  who  was  to 
take  benefits  under  his  will. 

I  do  not  consider  the  question  here  as 
depending  upon  the  principle  of  the  cases 
in  which  estates  have  been  raised  by  im- 
plication. The  point  is  simply — Must  you 
not  consider  that  the  word  Jirst  has  been 
omitted  by  mere  mistake  ? 

The  certificate  of  the  Court  of  Common 
Pleas  must  be  confirmed. 


1829. 


} 


BARTON  t^.  CBOXALL. 


A  and  B,  being  tenants  in  common  of 
certain  premises^  made  partition  by  lease  and 
release;  and  a  satisfied  mortgage  term^ 
which  existed  in  B*s  undivided motety,  was  as- 
signed to  a  trustee  on  trust,  as  to  the  pre* 
mises  allotted  to  A,  to  attend  the  inheritance : 
Held,  that  a  prior  will  of  A  was  not  re* 
tohed  by  these  transactions* 

John  Barton,  by  his  will,  dated  in  Sep- 
tember 1 775,  devised  his  real  estates,  among 
which  was  an  undivided  moiety  of  certain 
premises,  of  which  he  and  Carter  Barton 
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W^re  tananu  in  eoimnon,  in  fee.  After* 
wardfy  J.  Barton  and  C.  Barton  agreed  to 
make  a  partition,  which  was  carried  into  ef- 
fect, by  indentures  of  lease  and  release,  bear- 
ing date  respectively  the  15th  and  16th 
days  of  June  1791 — the  release  being  be- 
tween Carter  Barton,  of  the  first  part ;  the 
testator,  John  Barton,  of  the  second  part ; 
Joseph  Scott,  a  mortgagee  for  a  term  of  a 
thousand  years  of  Carter  Barton's  undivided 
share,  of  the  third  part ;  John  Dale,  of  the 
fourth  part;  and  Charles  Palmer,  of  the 
fifth  part.  By  these  deeds,  Carter  Barton 
and  the  testator  conveyed  the  premises 
unto  John  Dale,  to  the  uses,  as  to  certain 
parts  of  them,  of  Carter  Barton,  his  heirs 
and  assigns  for  ever,  and  as  to  the  other 
parts  of  them,  of  the  testator,  his  heirs  and 
assigns  for  ever,  free  from  all  incumbrances 
except  a  mortgage  term  of  a  thousand  years 
created  of  Carter  Barton's  moiety  of  the 
said  premises,  and  then  vested  in  Joseph 
Scott;  and  the  said  Joseph  Scott,  in  con- 
sideration of  the  principal  and  interest  to 
him  paid  by  Carter  Barton,  assigned  the 
undivided  moiety  of  the  premises  so  in 
mortgage  to  him,  to  Charles  Palmer,  his 
executors,  administrators,  and  assigns,  for 
the  residue  of  the  said  term  of  a  thousand 
years  therein  then  to  come  and  unexpired, 
in  trust,  as  to  the  premises  conveyed  to  John  ' 
Barton,  his  heirs  and  assigns,  to  attend  and 
wait  upon  the  freehold  and  inheritance  * 
thereof;  and  as  to  the  other  part  of  the 
premises,  in  trust  for  Carter  Barton,  his 
heirs  and  assigns,  and  to  attend  and  wait  on 
the  freehold  or  inheritance  of  the  south  side 
or  moiety  of  the  premises. 

The  tesutor  died  Slst  of  March  1792. 

The  question  was,  whether  the  will  was 
revoked  by  the  deeds  of  June  1791. 

Mr.  BeameSf  for  the  heir-at-law,  con- 
tendedy  that  the  assignment  of  the  term  of 
a  thousand  years,  in  trust  to  attend  the  inhe* 
ritanccy  changed  the  interest  of  the  testator. 
There  was  something  done  beyond  mere 
partition :  and,  on  the  authority  of  Tickner 
V.  Tickner  (1),  the  will  must  be  held  to  be 
revoked. 

JIfr.  Pepyi  and  Mr*Bicher$ieih,Qonix^, — 
Partition  is  not  a  revocation  of  a  former  will : 

(1)  Cited  la  3  Atkyns,  74f • 


Luther  V.  K{rhy(^):  and  here  nothing  has 
been  done  except  to  make  partition.  The 
assignment  of  the  mortgage  term  on  trust 
to  attend  the  inheritance  does  not  alter  the 
nature  of  the  testator's  interest.  The  testa- 
tor was  seised  of  the  premises  allotted  to 
him  in  severalty,  in  exactly  the  same  man- 
ner as  he  had  been  before  seised  of  his  un- 
divided moiety. 

The  Master  of  the  Rolls, — It  is  admitted 
that  a  mere  partition,  without  more,  does 
not  revoke  a  will.  But  the  will  is  revoked 
if  the  nature  of  the  interest  be  changed. 
Here  the  nature  of  the  interest  was  not 
changed ;  the  assignment  of  the  mortgage 
term  to  attend  the  inheritance  does  not  re- 
voke the  will ;  it  had  no  effect  on  tlie  testa- 
tor's share ;  and  with  respect  to  it,  was  alto- 
gether useless.  I  must  therefore  hold  that 
the  will  was  not  revoked. 


1829. 
July. 


} 


ST.   JOHN  t^.   STIXLINO. 


If  an  agent  for  a  purchaser,  having  a  ge^ 
neral  authority^  contracts  to  purchase  such 
title  as  the  vendor  has,  the  Court  will  compel 
specific  performance  of  the  contract. 

In  August  1825,  the  plaintilT,  Sir  Walter 
Stirling,  entered  into  a  negotmtion  with  Mr. 
Merriman,  as  the  agent  of  the  defendant 
General  St.  John,  for  the  purchase  of  a  life 
annuity,  which  had  been  granted  to  the  latter 
by  Sir  Thomas  Champneys.  In  answer  to 
one  of  Mr.  Merriman  s  letters  on  the  sub- 
ject (Mr.  Merriman  resided  at  Marlborough,) 
Sir  W.  Stirling,  on  the  9th  of  Sept.  1825, 
wrote  the  following  letter  to  him : — 

"  I  have  the  honour  to  acknowledge  the 
receipt  of  your  favour  of  the  8th  instant, 
and  finding  that  my  friend  Mr.  Bayley 
is  on  his  way  into  Somersetshire,  have 
asked  the  favour  of  him  to  settle  the  busi« 
ness  with  you,  in  regard  to  General  St. 
John,  and  shall  be  perfectly  satisfied  with 
the  arrangement  that  he  shall  make  with 
you  on  my  account.  I  am  perfectly  satis- 
fied of  your  marked  and  particular  attention 
to  me,  and  shall  be  most  happy  to  expreaa 

(t)  8  Via.  Abr.  148,  pi.  30. 
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upon  all  occasions  my  sense  of  ihp  oblige* 
tion." 

On  the  superscription  of  this  letter  were 
the  words  "  Per  favour  of  Mr.  D.  Bayley ;" 
eimI  he  delivered  it  to  Mr.  Merriman.  Mr« 
Bayley  was  a  professional  man  (a  barrister, 
it  was  said),  and  he  concluded  an  agreement 
on  behalf  of  the  plaintiff  for  the  purchase  of 
the  annuity  on  certain  terms,  one  of  which 
was,  that  Sir  W.  Stirling  should  accept 
such  title  to  the  annuity  as  General  St. 
John  had.  On  the  28th  of  Sept,  Sir  W, 
Stirling  wrote  to  Mr.  Merriman  a  lettteri 
containing  the  following  passage : — 

"  Your  favour  of  the  ^7tU  instant  I  have 
just  had  the  honour  to  receive.— I  am  much 
obliffed  by  your  kindness  in  arranging  Ge* 
nerid  St,  John's  annuity  with  Mr,  Bayley." 

The  bill  was  filed  for  a  specific  perform^ 
ance  of  the  contract. 

The  defendant,  by  his  answer,  submitted 
that  General  St.  John  could  not  make  a 
title  to  the  annuity — that  Bayley  had  no  au- 
thority to  conclude  a  contract  for  purchasing 
the  annuity  without  a  title ;  and  that  Ge- 
neral Stf  John  had  filed  a  bill  against  Sir 
Thomas  Champneys,  and  had  had  a  receiver 
appointed,  in  which  suit  tlie  right  to  the  an- 
nuity was  in  litigation. 

Mr*  Biekeriieth  and  Mr,  Phillimore  were  . 
in  support  of  the  bill. 

Mr,  PepffM  and  Mr»  Knight  appeared  for 
the  defendant. 

It  is  admitted  tliat  there  is  a  suit  pending 
AS  to  this  annuity ;  and  though,  as  we  ar^ 
not  parties  to  the  suit,  we  do  not  know  what 
the  points  raised  in  it  are,  yet  it  must  be 
presumed  to  involve  the  right  to  the  an- 
nnity.  This,  therefore,  is  a  contract  for 
the  sale  of  that  which  is  the  subject  of 
litigation,  and  is  contrary  to  the  policy  pf 
the  law:  Woody.Donm/ft{\), 

The  contract  was  entered  into  withoyt 
antliority:  for  it  never  can  be  supppsed 

(1)  18  Vea.  lt%. 


that  any  man  would  authoriaft  an  agent  to 
contract  for  the  purchase  of  the  propertyi 
without  any  inquiry  as  to  title. 

Even  if  such  a  contract  were  made,  this 
Court  would  not  interfere  to  compel  per<» 
formance  of  such  an  agreement.  It  will 
not  force  a  purchaser  to  pay  for  that  which 
may  turn  out  to  be  nothing. 

The  Master  of  the  Rolls.— One  objection 
to  the  decree  sought  by  this  plaintiff  is, 
that  Bayley  had  no  autliority  to  enter  into 
such  a  contract.  Now,  the  letters  of  Sir  W. 
Stirling  state  what  that  authority  waa;  and 
it  is  a  general  authority  to  oondude  a  oon« 
tract  on  such  terms  as  be  in  his  discretion 
should  think  fit.  That  letter  is  as  wide  in 
its  terms  as  can  be  conceived;  Bayley^ 
therefore,  had  full  authority  to  make  it  a 
term  of  the  contract,  that  Sir  W.  Stirling 
should  accept  such  tiUe  as  General  St.  John 
had ;  and  this  Court  will  compel  the  specifie 
performance  of  the  contract,  witliout  any 
inquiry  into  the  vendor's  title. 

Another  objection  is^  that  the  title  to 
this  annuity  was  in  litigation  at  the  time  of 
the  contracu  But  this  allegation  is  not 
supported  by  any  evidence.  It  is  said,  that 
it  appears  that  General  St,  John  has  filed  a 
bill  for  a  recovery  of  the  rents  of  the  estates 
on  which  the  annuity  is  secured,  and  to  have 
those  rents  impoundedi  and  that  it  ia  to  be 
thence  inferred  that  the  title  is  in  litigation. 
I  can  draw  no  such  inference.  Nothing  is 
more  common  than  to  file  a  bill  for  a  ra» 
ceiver,  where  the  title  of  tlie  incumbrancer 
is  not  in  question,  for  the  purpose  of  having 
the  rents  secured:  and,  in  the  present  ease 
there  was  a  dispute  between  another  in- 
cumbrancer and  General  St.  John  as  to 
their  respective  priorities*  If  the  titio  to 
the  annuity  had  been  in  dispute,  the  defen- 
dant could  have  shewn  that  it  was  ao  in 
dispute :  for  every  person  (though  not  a 
party  tp  a  suit)  has  a  right  to  oiBee  copies 
of  the  proceedings  in  that  suit  for  the  pttr^ 
pose  of  giving  them  in  evidence*. 


^•wn^ 
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o»       >    PAGE  V.  NEWMAN. 

Statute  of  Limitalions — Process. 


A  kuitat  duly  issued^  retttmed,  and  con" 
thttted^  to  iaoe  the  statute  of  limitations^  is. 
well  connected  with  a  bdl  of  Middlesex,  by 
which  the  defendant  is  ultimately  brought  into 
court;  the  description  of  process  being  the 
same ;  and  the  latitat  always  pre^supposing 
a  bill  of  Middlesex, 

On  a  reference  to  this  case  (1),  it  will  be 
seen,  that  the  question  was,  whether  a  bill 
of  Middlesex  was  a  good  continuance  of  a 
latitat  duly  returned,  and  entered  on  the  roll, 
in  order  to  save  the  statute  of  limitations. 
An  amendment  in  the  plaintiff's  replication 
was  on  that  occasion  suggested  by  Mr.  Jus- 
tice Bayley.  The  suggestion  was  adopted, 
and  the  plaintiff  accordingly  amended  his 
replication,  by  not  only  setting  out  the  la- 
titat, return,  and  continuances  down  to  the 
bill  of  Middlesex,  but  also  adding  that  the 
latitat  was  sued  out  with  intent  to  declare 
upon  the  cause  of  action  in  this  cause.  [The 
form  of  the  replication  as  amended  wfll  be 
found  in  5  Law  Joum,  K.B,  264.]    To 

(1)  5  LawJoam.  K.B.26S. 
Vol.  VII.  K.B. 


that  replication  the  defendant  demurred  ; 
and>  the  plaintiff  having  joined  in  the  de- 
murrer, the  case  now  eame  on  for  argu- 
ment. 

Mr,  Reader,  for  the  plaintiff. — The  re- 
plication having  been  amended  according  to 
the  suggestion  of  one  of  the  learned  Judges, 
the  plaintiff  submits  that  he  is/  entitled  to 
judgment.  It  has  been  decided  in  many 
cases,  that  a  latitat  is  a  good  commencement 
of  a  suit  as  regards  the  statute  of  limitations. 
This  has  always  been  held,  from  the  case  in 
Styles,  156,  down  to  the  present  time.  The 
latitat  is,  for  this  purpose,  in  the  nature  of 
an  original.  And,  supposing  it  to  be  a  good 
commencement  of  the  process,  it  has  been 
well  continued.  .  A  good  test  by  wliich  to 
try  whether  it  has  been  so  continued  is 
found  in  presenting  the  question,  "  What 
other  course  could  the  plaintiff  have  pur- 
sued ?"  The  defendant  is  ultimately  found 
in  Middlesex ;  and  is  there  served  with  the 
only  process  applicable  to  his  then  state  of 
locality.  If  it  should  be  held  that,  in  such 
a  case,  a  bill  of  Middlesex  is  not  the  proper 
process,  the  inevitable  consequence  would 
be  that  every  defendant  who  chose  to 
keep  himself  within  that  county  would 
escape  altogether.  A  latitat  is  admittedly 
a  good  commencement  of  a  suit ;  and  if  it 
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be,  why  may  it  not  support  all  the  ncccRsnry 
subsequent  process  to  bring  tlie  cklVndant 
into  court  ?  The  other  side  must  contend, 
that,  in  the  present  case,  the  bill  of  Middle- 
sex was  the  commencement  of  a  new  suit. 
The  latitat  pre-supposes  a  bill  of  Middle- 
sex ;  and  the  want  of  a  bill  of  Middlesex, 
in  point  of  fact,  is  never  any  objection  to  it. 
Suppose  then,  in  point  of  fact,  a  bill  of  Mid- 
dlesex had  issued  previously  to  the  latitat, 
would  not  the  bill  of  Middlesex  subsequently 
issued  be  a  good  continuance  of  the  former 
one  ?  The  authorities  on  the  present  ques- 
tion are  perfectly  consistent  with  reason. 
Even  process  which  is  voidable,  if  it  be  not 
absolutely  void,  will  be  sufficient  to  take  a 
case  out  of  the  statute.  This  was  held  in 
Karver  v.  Jame»  (2),  and  appears  to  be  con- 
firmed by  the  cases  mentioned  in  the  note  to 
that  case.  The  same  was  also  held  in  the  more 
recent  case  of  Plummer  v.  Woodhume  (8), 
where  it  was  held,  that  an  ac  etiam  writ  was 
a  good  continuance  of  common  process,  and 
that  the  continuance  need  not  be  by  alias 
and  pluries  writs. 

Mr.  Comyn^  contrft. — The  plaintiff's  ar- 
gument assumes  certain  facts  which  do  not 
appear.  It  may  be  admitted  that  the  latitat 
was  a  good  commencement  of  the  suit.  The 
allegation  newly  introduced  is  merely  that 
the  causes  of  action  are  the  same ;  and,  no 
doubt,  the  two  processes  are  su^ciently 
connected  by  the  averment.  Still  the  plain- 
tiff, in  order  to  justify  his  issuing  a  bill  of 
Middlesex  upon  a  latitat,  should  have  aver« 
red  that  the  defendant  was  not  to  be  found 
in  the  county  of  Kent  when  the  bill  of  Mid- 
dlesex  was  sued  out.  The  plaintiff  is  bound 
to  sue  out  the  same  kind  of  process.  None 
of  the  cases  in  WiUes  apply  to  the  present : 
no  case  has  yet  decided  that  a  bill  of  Mid- 
dlesex is  a  good  continuance  of  a  latitat. 

Mr,  Justice  Bayliy» — I  have  no  doubt 
that  in  this  case  the  bill  of  Middlesex  was 
a  good  continuance  of  the  latitat.  I  agree 
in  the  argument  of  the  defendant's  counsel, 
that  the  process  must  be  the  same  in  point  of 
description;  and,  I  think,  the  process  in 
this  cause  satisfies  that  rule.  That  a  latitat 
is  a  good  commencement  of  a  suit,  has  been 
decided  over  and  over  again.     It  was  so 

;«)  Willes.  265. 

[9)  4  B.  &  C.  tty,  7  D.  &  K.  25 )  4  Law  Jouro. 
K*B.  6. 


held  in  Johnson  v.  Smith  (4),  and  has  been 
the  practice  ever  sinc«.  The  ancient  prac- 
tice was  to  issue  a  precept  into  the  county 
in  which  the  Court  sat;  and  that  was  called 
a  bill  of  Middlesex  (.3)  ;  and  if  the  defen- 
dant cotdd  not  be  found  in  that  county,  a 
writ  of  latitat  issued  into  another  county, 
reciting  the  bill  of  Middlesex  and  the  return 
of  the  sheriff  of  that  county,  that  the  defen- 
dant was  not  found  within  the  bailiwick ; 
and  the  latitat  therefore  invariably  pre-sup- 
poses  the  return  to  a  bill  of  Middlesex.  It 
is  now  clearly  established,  that  a  defendant 
is  not  at  liberty  to  inquire  whether,  in  fact, 
any  bill  of  Middlesex  has  been  so  issued 
and  returned.  Here  the  bill  of  Middlesex 
is  recited  ;  and  the  latitat  is  stated  to  be 
"  for  the  plea  and  bill  aforesaid."  The  bill 
of  Middlesex  subsequently  issued  is  for  the 
same  cause  of  action,  and  appears  to  me 
to  be  well  connected  with  the  previous  pro- 
cess. It  is  ejusdem  generis.  If  you  begin 
by  bill  you  must  go  on  by  bill ;  if  by  ori- 
ginal, you  must  go  on  by  original ;  and 
here  the  plaintiff  has,  I  think,  properly  car- 
ried on  his  proceedings  by  bill. 

Afr.  Justice  Holrayd. — I  also  think  dial 
the  process  is  well  continued  from  the  first 
proceeding  by  latitat.  The  description  of 
process  is  the  same.  Tlie  pronuaes  and 
undertakings  are  averred  to  be  the  sane, 
and  the  suit  throughout  to  be  the  same.  And 
I  know  oi  no  other  conrse  which  the  plain- 
tiff could  properly  have  taken  in  order  to 
bring  tlie  defendant  into  court,  by  process 
running  into  the  county  of  Mtddesex. 

Judgment  for  the  pkuntiff. 


Oct.  ft9 
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Foreign  Judgment  —  Cessio  Banorum — 
Sequestration, 

1.  SemUe  —  That  a  foreign  judgment 
between  the  tno  parties  to  a  contract  made  in 
this  country  is  primd  facie  evidence  bett 


^i 


(4)  2  Burr.  950. 

(6)  And  wcordin^y  wbtn  the  Covit  aat  at  OX" 
ford,  by  reason  of  the  pla^ae,  Michaelmas  1665,  the 
process  was  called  by  bill  of  Oxford, — See  Trye's 
Jm,  Filatar,  101.  This  fact  is  adopted  by  Black- 
stone,  S  Comm*  t84. 
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the  parties^  provided  there  be  no  legal  ohjec* 
iion  on  the  face  of  the  proceedings, 

2.  But  the  discharge  of  a  defendant  in 
Scotland^  under  theiam  there  called  the  cessio 
bonorum,  n  not  pleadable  in  bar  to  an  action 
for  debt  fvAicA  arose  in  this  country^  unless  it 
mppear  t/tat  the  creditor  has  received  a  divi^ 
dendf  or  otherwise  claimed  the  benefit  of  that 

MfV* 

d.  The  mere  appearance  of  the  English 
creditar  before  the  Scotch  Court,  and  his  op* 
posing  the  debtor's  discharge  under  the  law 
of  cessio  bonornm,  is  not  such  a  claiming  by 
him  of  the  benefit  of  that  law,  as  to  deprive 
him  of  his  right  afterwards  to  sue  the  debtor 
tn  England. 

4.  But  an  English  debt,  proveable  under 
a  Scotch  sequestration,  is  barred  by  the  54 
Geo.  8.  e.  197. 

Tins  was  an  action  of  indebitatus  assump* 
set.  The  declaration  contained  a  count  upon 
a  bill  oi  exchange,  accepted  by  the  defen- 
dant; another  for  goods  sold  and  delivered ; 
with  the  usual  money  counts,  and  a  count 
upon  an  account  stated. 

The  defendant  pleaded,  ''  that,  afVer  the 
accruing  of  the  said  several  causes  of  action, 
and  before  the  exhibiting  of  the  plaintiff's 
bill,  to  wit,  on  &c.,  he,  the  said  defendant, 
was  a  prisoner  lor  debt,  at  the  suit  of  one 
John  Sim,  in  a  certain  prison  called  the 
Tolbooth  of  Canongate,  in  that  part  of  the 
united  kingdom  called  Scotland,  to  wit,  at 
&c.  ;  and  being  so  in  prison  there,  he,  the 
said  defendant,  afterwards  (to  wit),  on  &c., 
to  wit,  at  Westminster,  aforesaid,  did  pre- 
sent unto  the  Lords  of  his  Majesty's  Coun- 
cil and  Session  of  that  part  of  the  united 
kingdom  called  Scotland,  as  aforesaid,  a 
certain  petition,  setting  forth  that  upon  the 
20th  of  March  182G,  aforesaid,  he,  the  said 
defendant,  was  incarcerated  in  the  Tolbooth 
of  Canongate  aforesaid,  by  virtue  of  let* 
ters  of  caption,  raised  at  the  instance  of 
John  Sim,  merchant,  (meaning  the  afore- 
said John  Sim,)  and  that  he,  the  said  de- 
fendant, was  thereafter  arrested  in  the  said 
Tolbooth  by  virtue  of  letters  of  caption, 
raised  at  the  instance  of  certain  other  per- 
sona therein  named  ;  and  that  he,  the  said 
defendant,  was  continually  oppressed  and 
also  in  danger  of  being  arrested  at  the  in- 
atance  of  certain  persons  thereinafter  named, 
bis  real  or  pretended  creditort,  (nawog 


among  others  the  said  plaintiff)  ;  and  also 
that  the  inability  of  him,  the  said  defendant, 
to  pay  his  debts  was  not  occasioned  by  any 
fraud  in  him,  but  was  owing  to  misfortunes 
and  losses  sustained  by  him,  as  would,  if 
required,  be  particularly  condescended  in 
the  course  of  that  process.  And  that,  al- 
though he  had  made  offer  to  convey  his 
whole  effects  to  his  said  creditors,  yet 'they 
refused  to  accept  thereof,  or  consent  to  his 
being  set  at  liberty  ;  and,  therefore,  that  it 
ought  and  should  be  found  and  declared  by 
decree  of  the  Lords  of  Council  and  Session 
aforesaid,  that  the  inability  of  the  said  de- 
fendant to  pay  his  debts  was  not  owing  to 
fraud  but  to  misfortune ;  and  that,  it  being 
so  found  and  declared,  he,  the  said  defen- 
dant, should  be  ordained  to  be  set  at  liberty 
from  the  said  prison  upon  his  granting  a 
disposition  omnium  bonorum,  upon  oath,  in 
favour  of  his  creditors,  in  such  form  as  the 
said  Lords  should  direct ;  and  all  Judges* 
messengers,  and  officers  of  his  Majesty's 
law,  should  be  discharged  from  putting 
any  diligence  into  execution  against  him» 
and  from  troubling,  molesting,  or  incarce- 
rating him,  in  time  coming,  for  payment  of 
any  debts  due  by  him  to  the  persons  named 
in  the  said  petition,  and  others ;  and  that 
the  said  Lords  of  Council  and  Session  ought 
to  dispense  with  his,  the  said  defendant, 
wearing  the  habit  directed  to  be  worn  by 
bankrupts,  by  any  law  or  practice  or  other- 
wise, af^er  the  form  and  tenor  of  the  laws 
and  daily  practice  of  Scotland,  used  and 
observed  in  the  like  cases  in  all  points. 
Whereupon,  afterwards,  to  wit,  on  &c.,  at 
9tc.  according  to  the  course  and  practice  of 
die  said  Court  of  the  Lords  of  Council  and 
Session,  it  was  <nrdered  that  notice  should 
be  given 'to  the  creditors  named  ia  the  said 
petition,  (and  among  others  to  the  said  plain- 
iiff,)  to  compear  before  the  Lords  of  Coun- 
cil and  Session  aforesaid,  at  Edinburgh,  or 
wherever  they  might  happen  to  be  for  the 
time,  on  the  20th  of  June  1826,  in  the 
hour  of  cause,  with  continuation  of  days,  to 
answer  at  the  instance  of  the  said  defendant 
in  respect  of  the  matter  in  the  said  petition 
contained.  And  that  afterwards,  to  wit,  on 
&c.,  at  &c.,  according  to  the  course  and 
practice  of  the  said  Court,  notice  was  given 
to  the  creditors  named  in  the  said  petition, 
(and  among  others  to  the  said  plaintiff,)  to 
compear  as  aforesaid.     Whereupon,  after- 
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wards,  to  wit,  on  the  said  SOtli  of  June 
aforesaid,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  the  subject  matter 
^r  t]\e  said  petition,  according  to  the  course 
?pd  practice  of  the  said  Court,  was  consi- 
dered, to  wit,  to  the  Sd  of  March  1827,  at 
which  day,  to  wit,  on  the  day  and  year  last 
aforesaid,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  according  to  the 
course  and  practice  of  the  said  court,  the  sub- 
ject matter  of  the  said  petition  was  heard  and 
considered  before  the  said  Lords  of  Council 
and  Session,  and  certain  creditors  of  the  said 
defendant  (and  among  others  the  said  plain- 
tiff,) did  appear  by  counsel,  and  were  heard 
in  opposition  to  the  said  defendant  in  respect 
of  the  said  petition,  and  the  subject  matter 
thereof.  Whereupon  it  was  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  county  afore- 
said, considered  and  adjudged  in  the  said 
court,  that  the  said  Lords  having  heard 
counsel  for  both  parties,  did  find  the  said 
defendant  entitled  to  the  benefit  of  the  pro- 
cess aforesaid,  upon  lodging  in  process  a 
disposition  of  his  effects,  and  also  upon 
making  oath  in  terms  of  the  acts  oiiederunt. 
Whereupon  the  said  defendant  afterwards, 
to  wit,  on  &c.  at  &c.,  according  to  the  said 
course  and  practice,  did  lodge  in  process  a 
disposition  of  his  effects,  and  also  made 
oath  in  terms  of  the  acts  of  ieitnmt^  and 
thereupon  became,  and  was  entitled  to  be 
discharged,  and  was  then  and  there  dis- 
charged out  of  custody.  And  that,  from 
the  time  of  the  said  imprisonment  to  the 
time  of  the  said  discharge  from  custody, 
the  said  plaintiff  had  no  cause  of  action 
against  him,  the  said  defendant,  save  and 
except  the  causes  of  action  in  the  said  bill 
mentioned.  And  that  afterwards',  to  wit, 
on  &c.,  certain  funds,  goods  and  chattels  of 
the  said  defendant  of  great  value,  to  wit, 
of  &c.,  became  available  and  might  have 
been  recovered  under  tlie  said  disposition 
for  the  benefit  of  the  creditors  of  the  said  de- 
fendant, and  for  the  benefit  among  others 
of  the  said  plaintiff,  to  wit,  &c.  And  that 
all  and  singular  the  proceedings  aforesaid, 
were  pursuant  to,  and  in  conformity  with 
the  laws  of  Scotland  aforesaid,  and  that, 
according  to  the  said  laws,4be  said  Lords  of 
Council  and  Session  were  competent  and 
authorized  to  act  as  aforesaid  in  the  pre- 
mises,  to  wit,  at  &c.     Whereby,  and  by 


reason,  and  by  the  force  and  effect,  of  the 
laws  of  Scotland  aforesaid,  he,  the  said  de- 
fendant, hath  become  absolutely  discharged 
in  respect  of  his  person,  lands,  goods  and 
chattels,  from  the  several  causes  of  action 
aforesaid,"  (and  so  concluded  in  bar). 

There  was  another  plea,  similar,  except 
that  it  treated  the  discharge  of  the  Scotch 
Court  as  being  unaccompanied  by  any  con- 
dition ;  and  a  third  special  plea  treating  the 
discharge  as  a  discharge  of  the  person 
only. 

To  these  pleas  the  plaintiff  replied,  "  that 
the  causes  of  action  severally  accrued  to  the 
plaintiff  within  this  kingdom  of  England." 
To  this  the  defendant  demurred ;  and  the 
plaintiff  joined  in  demurrer. 

Mr,  Barstow,  for  the  defendant. — The 
question  is  new  as  far  as  regards  authority. 
There  has  been  no  case  ^exactly  like  the 
present  in  all  its  circumstances;  and  it 
must  therefore  be  considered,  in  some  de- 
gree, upon  principle.  From  the  language 
of  the  plaintiff's  replication,  it  appears  that 
he  would  advance  as  a  maxim,  ^'  that  a  con- 
tract made  in  one  county  is  not  to  be  go- 
verned by  the  laws  of  another."  The  de- 
fendant is  under  no  necessity  to  dispute 
such  a  maxim.  He  admits  it.  And,  for  the 
present,  he  may  concede  that  the  judgment 
of  the  Scotch  Court  is  to  be  considered  in 
all  respects  as  that  of  a  foreign  court.  Con- 
ceding this,  the  defendant  relies  npon  three 
propositions. 

First, — If  a  contract  be  made  in  this  coun- 
try, and  both  parties  appear  before  a 
foreign  court,  in  respect  of  the  subject 
matter  of  the  contract,  that  Court  may 
adjudicate  upon  it. 

Secondly, — If  the  judgment  of  that  Court 
appear  to  be  consistent  in  principle  with 
the  laws  of  this  country,  it  will  be  noticed 
by  the  Courts  in  this  country. 

Thirdly, — If  it  be  not  impeached  when 
pleaded,  it  may  bind  the  parties  here,  as 
It  would  have  bound  them  in  the  foreign 
country. 

The  first  proposition  requires  no  argu- 
ment for  its  support.  It  is  merely  a  state- 
ment that  the  subjects  of  this  country  may 
apply  for  justice  in  foreign  countries.  The 
laws  of  this  country  take  notice  of  foreign 
contracts  ;  and  the  Courts  of  this  country 
enforce  them  according  to  the  laws  of  the 
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conntry  in  which  they  were  made.  The 
subject  matter  in  the  present  case  is  per- 
sonal contract, — and,  in  general,  personal 
contracts  are  neither  stationary  nor  local, 
but  follow  the  persons  of  the  parties.  This 
principle  is  distinctly  laid  down  by  Lord 
Loughborough  in  the  case  of  5t// v.  War  snick 
•(1).  "  It  is  indeed  a  clear  proposition,  not 
only  of  the  law  of  England,  but  of  every 
country  in  ~  the  world  where  law  has  the 
semblance  of  science,  that  personal  property 
has  no  locality.  The  meaning  of  the  pro- 
position is,  not  that  personal  property  has 
no  visibU  locality  ;  but  that  it  is  subject  to 
that  law  which  governs  the  person  of  the 
owner."  If  then,  foreigners  and  English 
subjects  may,  in  this  country,  enforce  con- 
tracts made  abroad,  and  it  were  held,  that 
contracts  made  in  this  country  cannot  be 
dealt  with  at  all  by  foreign  countries,  the 
subjects  of  this  country  would  be  under 
great  hardship.  Whilst  liable  to  the  full 
extent  of  all  the  obligations  cast  upon  them 
by  the  laws  of  foreign  states,  they  would  be 
stripped  of  all  power  to  enforce  their  rights, 
either  against  foreigners  or  their  fellow- 
subjects.  The  statute  of  limitations  would 
be  in  full  force  against  the  plaintiff,  begin- 
ning to  run  from  the  time  of  the  cause  of 
action  accruing,  and  open  to  the  defendant 
to  avail  liimself  of  it  if  he  ever  returned, 
whilst  the  plaintiff,  would  be  debarred  all 
means  of  recovering  his  demand  abroad. 
It  is  submitted,  therefore,  that,  at  on  the 
one  hand,  we  adjudicate  upon  contracts 
made  in  foreign  countries,  taking  care  to 
observe  the  laws  of  each  country  ;  and,  as 
vre  expect  foreign  Courts  to  notice  our 
judgments  ;  so,  on  the  other  hand,  foreign 
Courts  may  adjudicate  upon  contracts  made 
in  this  country,  they  taking  care  to  observe 
our  laws, — and  we,  by  the  comity  of  nations, 
vrill  notice  their  judgments.  But,  consider- 
ing that  the  law  of  a  country  in  which  a 
contract  is  made  is  part  of  the  contract  it- 
self, it  may  be  admitted  that  the  foreign 
Court  can  no  more  apply  foreign  laws  to  a 
contract  made  in  this  country  than  an  Eng- 
lish Court  can  apply  the  English  law  to  a 
contract  made '  in  a  foreign  country.  This 
leads  to  the  second  proposition. 

It  is  assumed  by  the  first,  that  foreign  Courts 
may  reasonably  be  permitted  to  cfeolbetween 
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the  parties  to  a  contract  made  in  this  coun- 
try— that  they  may  exercise  the  moderate 
power  of  seeking  to  do  justice  between  them. 
It  is  impossible  to  put  it  more  moderately. 
Then  comes  the  question :  What  attention 
will  the  Court  in  this  country  pay  to  a  fo- 
reign adjudication?  It  may  be  assumed 
that  they  will  not  reject  it  altogether,  merely 
because  the  contract  was  made  in  this  coun- 
try— that,  at  the  least,  they  will  examine 
it.  If  they  should  refuse  to  examine  it,  and 
reject  it  altogether,  there  would  be  an  end 
of  the  foreign  jurisdiction ;  because,  in  that 
case,  a  person  summoned  before  such  a 
jurisdiction  would  be  entitled  to  object  to 
it.  He  might  say,  "  I  object  to  your  juris- 
diction because  the  contract  was  made  in 
England.  I  object  to  your  proceeding  in 
a  case  wherein  the  plaintiff  and  I  shall  not 
be  upon  equal  terms.  If  you  give  judgment 
against  me  you  will  enforce  it ;  but  if  you 
give  a  conclusive  judgment  in  my  favour, 
the  Courts  in  England  will  pay  no  attention 
to  your  decision ;  and  your  judgment  in  my 
favour  will  be  no  protection  to  me."  The 
cases  on  this  subject,  as  far  as  regards 
foreign  judgments,  relate  chiefly  to  judg- 
ments where  the  cause  of  action  arose  in  a 
foreign  country — and  this  is  the  circum* 
atance  which  gives  a  novelty  to  the  present 
case.  Severid  of  the  cases  relative  to  the 
effect  given  to  foreign  judgments  will  be 
found  collected  in  the  Note  to  the  case  of 
Walker  v.  WUter  (ft).  They  all  apply  to 
cases  where  the  plaintiff  is  seeking  to  main* 
tain  an  action  upon  a  foreign  judgment; 
and,  from  the  whole,  as  well  as  from  a  Note 
to  the  case  of  Collins  v.  Lord  Matthew  (3), 
it  appears  that  a  foreign  judgment  is  frimd 
facte  evidence  of  the  debt ;  and  is  conclu- 
sive unless  it  be  impeached  by  the  other 
party.  There  are  indeed  cases  in  which 
the  Court,  perceiving  that  the  judgment  is 
unjust  on  the  face  of  it,  will  give  it  no  at- 
tention whatever.  Such  was  Buchanan  v. 
Rucker{^)t  where  it  appeared  on  the  face  of 
the  proceedings,  that  the  judgment  was  given 
in  the  defendant's  absence,  and  that  the  de- 
fendant never  had  any  notice  of  the  process ; 
the  declaration  being  nailed  on  the  Court 
House  door.  It  did  not  appear  that  he  had 
ever  been  within  the  jurisdiction  of  the  Court. 
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But,  subject  t6  this  reservatran,  a  foreign 
judgment  iaprimd facie  eyideiKe  to  charge  a 
defendant.  He  may  impeach  it ;  but  there  is 
no  decisioB,  no  principle  upon  which  he 
could  impeach  it  merely  because  the  cause 
•of  action  arose  in  this  country.  If,  for  in- 
kla&ce,  a  man  were  to  be  sued  in  a  foreign 
Conrt  far  money  lent  in  England,  and  judg^ 
4nent  were  m  that  Court  to  pass  agauii^ 
faimi  the  plain  tiff  might  here  sue  in  assumpsrt 
upon  that  judgment,  and  the  judgment 
would  be  primd  facie  sufficient.  The  pisin- 
tiff  would  not  be  under  any  necessity  to 
prove  the  money  lent.  And  surely  in  sncfa 
a  case  the  defendant  never  could  success- 
fully plead  in  bar,  that  the  cause  of  action 
arose  in  England.  Then,  upon  the  same 
principle,  and  for  the  same  reason,  a  foreign 
judgment  is  primd  facie  evidence  for  a  de- 
fendant. If  it  IS  primd  facie  avfficient  to 
charge,  it  must  be  primd  fade  sufficient  to 
dischwrge  him.  Undoubtedly,  it  is  subject 
to  question  and  to  inquiry  in  one  case  as  it  is 
in  the  other.  For  this,  the  case  of  Plummer 
V.  Woodbum  (5),  is  an  authority  in  point. 
There,  to  an  action  of  assumpsit,  the  defen- 
dant pleaded,  as  to  some  of  the  counts,  that 
he  had  been  sued  in  a  court  of  judicature  in 
the  island  of  St.  Christopher ;  that  he  plead- 
ad  non  assumpiit^  upon  which  issue  was 
joined ;  that  tlie  jury  found  a  verdict  for  faim^ 
the  defendant,  and  that  judgment  was  given 
in  his  favdur  on  that  verdict.  The  plain- 
tiffs, in  answer  to  that  plea,  xeplied  matters 
upon  which  he  relied,  to  shew  that  the  judg- 
ment ought  not  to  conclude  them.  The 
defendant  demurred  to  the  replication,  and 
the  Court  gave  judgment  for  the  plamtiffi. 
But  tlie  reason  of  £eir  doing  so  is  impor- 
tant. It  was,  because  it  did  not  appear 
that  the  judgment  of  the  Colonial  Court  was 
otmehuive  in  die  colony.  If  it  had  appeared 
that  the  judgment  was  conclusive,  it  seems 
the  plea  would  have  been  a  good  bar.  The 
plaintiflb  in  that  case  did  m>t  venture  to 
reply,  "  ilhat  the  causes  of  action  arose  in 
England,"  although  it  is  easy  to  perceive 
that  the  fact  was  so;  for,  the  defendant 
having  pleaded  the  statute  of  limitations  to 
the  Whole,  the  plainti^  as  to  some  of  die 
counts,  replied  that  the  causes  of  action 
arose  while  the  defendant  was  at  the  island 
of  St.  Christopher;  and,  as  to  the  other 
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counts,  diey  took  issue  on  the  plea,  it  a^ 
pearedalso  that  the  plaintiffs  were  mercliants 
residing  in  England.  The  plaintiffs  in  that 
case  only  sought  to  have  further  inquiry ; 
and  they  were  allowed  to  have  it,  because 
the  judgment  did  not  appear  to  be  condu- 
sive.  Here  the  plaintiff  seeks  to  exclude 
die  judgment  altogether,  although  it  does 
appear  to  be  conclusive.  Assuming  then  that 
the  Court  will  go  so  &r  as  to  eicamiae  this 
foreign  judgment,  it  remains  to  be  seen 
whether  diat  judgment  is  consistent  in  prin- 
ciple with  the  laws  of  this  country.  The 
proceeding  is  called  that  a(  cessio  .honorvm  ; 
and  is  analogous,  in  aome  respects,  to  the 
bankrupt  laws,  and  in  others,  to  the  insol- 
vent law,  of  this  country.  There  appears 
to  be  no  want  of  severity  in  the  Scotch 
laws  against  a  debtor.  Bankruptcy  was 
formerly  considered  disgraceful  to  a  degree 
amounting  nearly  to  inlamy,  and  it  snb- 
^cted  the  debtor  to  be  branded  by  die 
wearing  of  a  particular  habit.  His  discharge 
was  in  some  cases  very  limited,  but  in  none 
was  he  entitled  to  any  species  of  dischaige 
unless  be  satisfied  the  Court  that  his  insd- 
vency  was  not  caused  by  any  fraud,  but 
was  sltributable  to  losses  and  misfortunes;. 
This  leads  to  a  consideration  of  the  case  of 
Sidamay  v.  Hay  (6).  It  is  here  died  to 
i^ew  that  these  is  a  proceeding  in  Scotland, 
ansAdgous  to  our  baidcrupt  law,  which  binds 
the  English  creditor  whether  he  be  a  parqr 
to  that  proceeding  or  iiot.  That  was  a 
proceeding  under  the  law  of  sequestratioBk 
The  present  is  under  the  law  of  ceatto  homtH 
rum*  In  that  case  die  debt  was  contracted 
in  England.  The  defendant  pleaded  his 
discharge  under  a  sequestration  issued  ac- 
cording to  die  54  Geo.  3.  c.  137.  The 
defendant  did  not  there  plead,  as  he  does 
here,  that  the  plaintiff  availed  himself  of  the 
proceeding;  but  simply,  that  the  debt  was 
proveable  under  the  commission. 

[Mr.  Justice  Bayley. — ^Nor  does  it  appear 
here  that  the  plsintifT  availed  himself  of  die 
Scotch  proceeding.] 

It  appears  he  did  all  that  it  was  in  his 
power  to  do  in  the  course  of  the  proceeding. 
The  Court,  in  that  case,  upon  a  considera- 
tion of  the  act  of  parliament,  decided  that 
the  defendant  was  discharged  although  the 
cause  of  action  arose  in  England.     That 

(6)  3  B.  &  C.  i«  ;  4  J>.  &  B.  GAS. 
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case  arose  undoubtedly  under  a  paru^ulait 
act  of  parliament ;  but  it  is  observable  iliad 
that  act  was  passed  in  order  to  foffee  del^tmrs 
ID  Scotland  to  give  up  their  property  for  the 
benefit  of  their  creditors*  It  was  imtfoded 
to  give  creditors,  by  a  oompulsory  procese* 
at  least  the  same  benefit  which  they  woidd 
have  under  the  ordinary  law  by  the  vpkin- 
tary  proceeding  o£cesHQ  6oaeruta«  The  acl 
provides  for  various  acts  of  hankruptcyi 
imprisonment  being  one ;  and  it  enables  the 
creditor  to  petition  this  very  Court  of  Ses^ 
sion  for  a  sequestration^  N<ow,  if  a  creditoii 
in  England  would  be  bound  by  this  act  of 
parliament^  whether  he  came  in  under  the 
sequestration  or  not ;  (and  the  case  of  SOr 
away  v.  Hay  decided  thai  he  would ;)  sure- 
ly, a  creditor  in  England  who  chooses  ta 
a^»ear  before  the  Scotch  Court,  oppose  the 
debtors  and  take  all  the  benefit  of  ihe  ceisia 
bonoruttit  is  equally  bound  with  the  debtoir* 
And  if  the  judgment  of  Lord  Teaterden  in^ 
thai  ease  be  read,  substituting  the  proceeds 
ing  of  "  cessio  bonorwn"  for  tliat  of  **  se- 
questration^"  and  "  the  plaintiff's  own  eon- 
sent"  Ibr  "the  act  of  the  legpslnture^"  ii 
will  appear  to  be  a  judgment  m  favour  of 
the  pcesent  defendant.  His  Lordship  ob« 
serves,  "  Now,  i«  appears  to  us,  that  these 
notices  would  not  have  been  required  by  the 
legislature  unless  it  had  been  intended  tluu 
the  discharge  should  operate  upon  English 
as  well  as  Scotch  creditorai 

''  No  sufficient  reason  has  occurred  to 
ua  for  giving  the  opportunity  of  inquiring 
into  the  B&kt^  and  conduct  of  the  bank- 
rupt, and  of  objecting  to  his  discharge, 
ta  peisoDS  against  whom  the  discharge 
would  be  inoperative,  with  re&rence  to  a 
proceeding  in  an  English  Court.  If  it  be 
said,  that  it  was  intended  only  to  enable 
English  creditons  to  take  the  benefit  of 
the  sequestration,  if  they  should  so  think 
fit»  and  to  object  to  the  discharge  for  the 
poipose  of  retaining  their  right  of  suit  ia 
Scotland,  this  argument  wili  contain  an 
acknowledgment  that  English  creditors  may 
ha¥e  the  benefit  of  the  sequestration ;  and 
then,  it  being  clear  that  the  bankrupt  is 
deprived  of  all  his  property  for  the  benefit 
of  all  his  creditors  who  choose  to  partake 
of  the  distribution  of  it  by  an  act  of  the 
legislature,  justice  seems  manifestly  to  re* 
quire,  that  no  one  who  may  partake  of  the 
benefit  should  be  allowed  to  sue  the  debtor, 


whose  all  has.  been  thus  ^en  up,  ifi  by 
accident,  he  may  happen  to  nsteet  widi  him 
lA  England." 

.  It  being  clear,  then,  that  the  sequestrsr 
tion  law,  a  law  passed  by  the  legislatus-e 
of  this  country,  will  bind  the  English  cre- 
ditor, whether  he  come  in  under  the  se- 
questration or  not;  it  being  clear  also, 
that  this  English  creditor  has  chesm  to 
come  in  under  the  law  of  cessio  bonarvm,  il 
is  not  incumbent  on  the  defendant  to  shew 
that  the  latter  gives  the  creditor  all  the 
advantages  of  the  former:  the  creditor 
has  adopted  the  law  with  a  knowledge 
of  it. 

[Mr.  Justice  Bayley. — He  may  not  have 
known  the  law  to  which  he  was  a  foreigner.] 

That  cannot  be  assumed  in  his  favour* 
A  man  who  appears  he^e  a  court  of  jus- 
tice, and  is  lurard  by  his  counsel,  is  not 
presumed  tot  be  ignorant  of  the  law  to 
Ivhicb  be  ia  a  suitor.  But,  even  the  Eng- 
lish law,  in  ita  spirit,  has  not  been  violated 
by  this  couvse  of  proceeding.*  In  prin- 
ciple, though  not  altogether  in  detail,  the 
laws  appear  to  be  the  same.  If  the  credi- 
tor intended  to  rely  upon  any  defect  in  the 
foreign  law,  or  to  assert  that  he  was  ignorant 
ef  that  law,  he  should  have  shewn  this  by 
his  replication  ;  though  even  then,  it  might 
not  be  unfair  to  bind  him  by  a  law  of  his 
own  choosing.  On  the  whole,  it  is  sulv* 
mitted,  that  the  judgment  of  this  Court  is 
primd  facie  evidence  for  the  defendant ; 
because,  first,  the  judgment  oi  the  Court, 
li^  analoiy  to  the  sequestration  law,  is  not 
at  variance  with  the  law  passed  by  the 
English  legislature,  or  with  the  English 
bankrupt  law ;  secondly,  because  the  plain- 
tifiPappeared  before  the  Court,  and  pleaded 
to  ita  jurisdiction ;  and  thirdly,  because 
the  judgment  of  such  a  Court  would  be 
primd  facie  evidence  m  the  plaintiff's  far 
vour.  The  reasoi\  here  is  stronger  ;  for 
in  one  case,  the  debtor  might  be  forced  to 
appear  and  plead  to  the  foreign  jurisdic- 
tion ;  while,  in  the  present,  the  creditor 
came  in,  and  pleaded  to  it  of  his  own  ac- 
cord. Supposing,  tlien,  that  the  judgment 
of  the  Coujt  is  merdy  primd  facie  evidence 
for  the  defendant,  the  present  argument 
aiirives  at  the  third  proposition — that,  aa 
the  plaintiff  was  bound  by  the  proceedinga 
in  Scotland,  he  ought  to  be  bound  by  them 
here.     The  defendant  before  the  Scotch 


8 


COURT  OF  KING'S  BENCH : 


Court,  gave  up  hit  property  as  the  prloe 
and  consideration  of  his  being  discharged, 
after  having  shewn  that  he  was  a  proper 
object  for  the  benefit  of  the  Scotch  law. 
The  plaintiff  was  a  party  to  that  compact. 
He  has  obtained  all  the  benefit  for  which 
he  stipulated. 

J[Mr,  Justice  BayUy, — There  is  the  diffi- 
culty which  presses  you.  You  cannot 
shew  that  the  plaintiff  has  derived  any  be- 
nefit from  this  proceeding.] 

He  has  had  all  that  he  bargained  for. 
If,  by  his  pleading,  he  had  stated  any  new 
matter,  it  might  be  different.  If  he  had 
replied,  that  the  defendant  obtained  his 
discharge  by  firaud  ;  that  he  had  not  given 
up  all  his  property ;  that  he  had  failed  in 
any  one  of  the  conditions  imposed  upon 
him  by  the  Scotch  Court,  the  case  might 
be  very  different.  But  it  stands  admitted 
by  the  pleadings,  that  the  defendant  has 
performed  his  part  of  the  compact,  and 
that  the  plaintiff  is  seeking  to  escape  firom 
his.  Can  there  be  a  doubt  that,  when  the 
parties  appeared  before  the  Scotch  Court, 
the  agreement  between  <them  was  this  s 
the  defendant  said,  *<  I  am  willing  to  give 
up  my  property  to  you,  my  creditors ;  to 
submit  my  conduct  to  examination.  You 
may  oppose  me  before  this  Court,  which 
shall  judge  between  us.  If  the  Court, 
upon  examination,  be  satisfied  with  my 
conduct,  and  order  me  to  be  discharged 
from  my  debts,  upon  my  submitting  to  the 
cessio  honoram^  will  you  be  content?"  And 
the  creditors  said,  "  We  will."  tfVas  not 
the  agreement  the  same  in  meaning  as  if 
it  had  been  expressed  in  so  many  words  ? 
This  part  of  the  question  introduces  the 
case  of  Buchanan  v.  SfMth  (7),  upon  which 
the  other  side  will  rely.  That  was  an  ac- 
tion of  assumpsit.  The  defendant  pleaded 
his  discharge  under  an  insolvent  act  of 
the  state  of  Maryland,  in  the  United  States. 
But  the  facts,  and  the  conduct  of  the  par- 
ties, were  very  different  from  those  which 
appear  in  the  present  case.  The  defen- 
dant did  not  expressly  state  that  he  had 
inserted  the  plaintiff's  debt  in  his  schedule : 
he  said,  in  general  term^,  ''a  list  of  his 
creditors."  It  did  not  appear,  that  the 
plaintiffs  had  the  slightest  notice  of  the 
proceedings  until  they  saw  them  detailed 

(7)  1  East,  6. 


in  the  plea.  Still  ks^  did  it  appear,  that 
they  had  appeared  before  the  American 
Court,  and  opposed  the  defendant's  dis- 
charge ;  and  diese  facts  appear  to  be  rea- 
sons for  the  present  defendant,  even  using 
in  his  favour  the  judgment  of  Lord  Ken- 
yon  in  that  case.     It  was  as  follows  : — 

*'  It  is  impossible  to  say,  that  a  contract 
made  in  one  country  is  to  be  governed  by 
the  laws  of  another.  It  might  as  well  be 
contended,  that  if  the  State  of  Maryland 
has  enacted,  that  no  debts  due  from  its 
own  subjects  to  the  subjects  of  England 
should  be  paid,  the  plaintiffwould  be  bound 
by  it.  This  is  the  case  of  a  contract  law- 
fully made  by  a  subject  in  this  country, 
which  he  resorts  to  a  court  of  justice  to 
enforce ;  and  the  only  answer  given  is, 
that  a  law  has  been  made  in  a  foreign 
country  to  discharge  these  defendants  from 
their  debts,  on  condition  of  their  having 
relinquished  all  their  property  to  their -cre- 
ditors. But,  how  is  that  an  answer  to  a 
subject  of  this  country  suing  on  a  lawful 
contract  made  here  ?  How  can  it  be  pre- 
tended, that  he  is  bound  by  a  condition,  to 
which  he  has  given  no  assent,  either  express 
or  tmpUedf  It  is  true,  that  we  so  far  give 
effect  to  foreign  laws  of  bankruptcy,  as  that 
assignees  of  bankrupts  deriving  titles  under 
foreign  ordinances,  are  permitted  to  sue 
here  for  debts  due  to  the  bankrupts'  estates ; 
but  that  is,  because  the  right  to  personal 
property  must  be  governed  by  the  laws  of 
that  country  where  the  owner  is  domiciled." 
•—Then  his  Lordship  is  made  to  refer  to  a 
case  of  BaHantine  v.  Golding^  which  has 
nothing  to  do  with  the  present,  taken  from 
Cookers  Bankrupt  Laws — He  goes  on: — 

**  But,  in  the  same  page  of  the  book, 
firom  whence  that  was  quoted  (Cooke's 
Bankrupt  LawsJ,  is  to  be  found  an  opinion 
of  Lord  Talbot  directly  contrary  to  the 
conclusion  we  are  desired  to  draw  in  this 
case ;  for  there,  he  held,  that,  though  the 
commission  of  bankrupt  issued  here  at- 
tached on  the  bankrupt's  eiiects  in  the 
plantations,  yet  his  certificate  would  not 
prevent  him  from  being  sued  there  for  a 
debt  arising  therein." 

Every  search  has  been  made  for  such  a 
case  decided  by  Lord  Talbot,  and  it  has 
not  been  found. 

But,  in  a  new  edition  of  the  same  book, 
p.  488,  appeara  a  marginal  note,  saying 
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diis  was  only  an  opinion  given  by  Lord 
Talbot  as  counsel ;  and  Beawes,  Lex  Mer^ 
cataria^  is  referred  to.  Yet  even  there,  it  is 
not  said  upon  what  authority  it  is  vouched 
that  he  gave  such  an  opinion  at  all.  As  it 
stands,  it  would  be  an  extraordinary  opi- 
nion ;  though,  at  the  most,  it  does  not  go  the 
length  of  this  case  ;  for  it  does  not  appear 
that  this  supposed  case  from  Mr.  Talbot's 
opinion,  was  one  in  which  the  creditor  had 
proved  his  debt  under  the  commission, 
and  opposed  the  defendant's  certificate. 

The  learned  Reporter,  Mr.  East,  gives 
a  note  referring  to  the  case  of  Waring  v. 
Knighi,  before  Lord  Mansfield  at  Nisi 
Prius,  in  which  his  Lordship  is  said  to 
have  given  the  same  opinion  as  that  held 
by  Mr.  Talbot.  He  again  quotes  Cooke* s 
Bankrupt  Laws  for  this :  neither  can  that 
case  be  found  ;  but  in  the  case  of  Sill  v. 
fForswick{S)^  Lord  Loughborough  said,  he 
could  not  find  that  case  ;  that  it  did  not 
appear  how  the  debt  was  contracted,  or 
how  the  suit  was  carried  on ;  that,  at 
most,  it  was  but  a  decision  at  Nisi  Prius  ; 
and  that  it  was  against  the  current  of  au- 
thorities. 

Whether  it  was  or  not,  it  had  no  bearing 
on  the  case  of  Buchanan  v.  Smith.  There 
are  some  other  cases  as  to  the  effect  of  a 
discharge  by  the  foreign  laws,  analagous 
to  T>ankruptcy.  They  were  all  noticed 
and  disposed  of  by  Lord  Tenterden  in  the 
Scotch  sequestration  case  of  Sidaway  v. 
Hay.  Smith  v.  Buchanan  has  already  been 
noticed.  In  Potter  v.  Brown  (9),  the  debt 
was  an  American  debt.  Pedder  v.  Mac 
Master  (10)  came  before  the  Court  on  a 
motion  to  enter  an  exoneretur  on  the  bail- 
piece  ;  and  the  Court  refused  to  interfere 
in  a  summary  way  :  that  was  the  case  of 
a  discharge  at  Hamburgh.  Quin  v.  Keefe 
(11)  came  before  the  Court  in  the  same 
way,  and  was  similarly  disposed  of.  It 
afterwards  went  off  upon  a  defect  in  the 
plea  :  and  it  is  a  remarkable  fact,  that  in 
no  one  of  these  cases  did  it  appear  that 
the  plaintiff  in  the  action  had  recognized 
the  jurisdiction  of  the  foreign 'court.  In 
the  absence  then  of  any  authority  against 

(8)  1  H.  Bl.  693. 

(9)  5  £ut,  124. 

(10)  8  Term  Rep.  609. 

(11)  2  H.  Bl.  55a. 
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the  defendant,  and  looking  at  the  case  upon 
principle,  a  reference  may  be  made  to  some 
of  the  consequences  which  would  follow 
the  deciding  that  the  plaintiff  is  not  bound 
by  these  proceedings.  The  first  which 
presents  itself  is,  the  injustice  to  the  de- 
fendant. He  gave  up  his  property  on  the 
faith  of  the  compact  with  the  plaintiff: 
he'  submitted  to  the  plaintiff *s  opposition. 
If  that  opposition  had  been  well  founded, 
the  Scotch  Court  would  not  have  dis- 
charged him.  Even  had  it  been  success- 
ful, and  the  imprisonment  had  thereby  been 
Prolonged,  the  reason  is  exactly  the  same, 
'he  plaintiff's  right  to  get  rid  of  his  en- 
gagement is  the  same,  whether  the  oppo- 
sition was  successful  or  not.  The  next  is, 
the  injustice  towards  any  English  creditors 
of  the  defendant  who  may  not  have  had 
notice  of  the  proceedings  before  the  Scotch 
Court.  They  probably  can  have  no  ad- 
vantage from  the  assignment  of  the  pro- 
perty in  Scotland,  while  the  plaintiff  will 
be  entitled  to  his  share  of  it.  At  all  events, 
those  English  creditors  have  had  no  oppor- 
tunity of  opposing  the  defendant's  dis- 
charge. But,  above  all,  there  is  the  in- 
justice towards  the  Scotch  creditors.  This 
plaintiff  has  had  all  the  advantage  of  being 
one  of  them  :  he  has  been  allowed  with 
them  to  oppose  the  defendant's  discharge ; 
and  with  them  to  come  in  upon  the  fund. 

[Mr.  Justice  Bayley, — It  does  not  appear 
that  the  plaintiff  has  received,  or  has  ever 
claimed  any  thing.] 

His  dividend  must  be  set  apart ;  and  the 
fund  divisible  among  the  creditors  is  by  so 
much  reduced.  The  Scotch  creditors  can- 
not sue  in  this  country.  They,  beyond 
all  question,  will  be  barred  by  those  pro*- 
ceedings.  But,  if  the  plaintiff  be  allowed 
to  recover,  he  would,  in  breach  of  faith 
with  them  and  the  Scotch  Court,  be  al- 
lowed to  take  his  share  of  the  property  in 
Scotland,  and  yet  seize  that  property  in 
England  which  ought  to  go  into  the  gene- 
ral fund.  This  prominent  fact  in  the  case 
relieves  it  from  that  difficulty,  which  might 
otherwise  attend  it,  if  it  had  to  be  consi- 
dered upon  the  general  question  of  inter- 
national law.  The  plaintiff  voluntarily 
came  before  the  Scotch  Court,  and  pleaded 
to  its  jurisdiction.  He  does  not,  in  the 
slightest  degree,  impeach  their  judgment ; 
and,  upon  every  principle,  (in  the  absence 
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of  fltithority  the  other  way,)  he  ought  to 
be  bound  by  that  judgment. 

Hitherto  the  defendant's  case  has  been 
considered  upon  the  admission,  that  the 
Court  of  Session  in  Scotland  is  to  be  consi- 
dered entirely  as  a  foreign  court.  But  that 
court  is  to  be  considered  as  a  court 
within  the  United  Kingdom,  though  of 
local  jurisdiction ;  and  its  judgment  is 
therefore  entitled  to  a  greater  degree  of 
attention,  than  that  of  a  mere  foreign  court. 
Appeal  lies  from  the  judgment  of  that 
Court  to  the  same  ultimate  jurisdiction  as 
that  to  which  the  judgments  of  this  Court 
may  be  carried.  Its  proceedings  are  sub- 
ject to  the  same  legislature ;  and  several 
acts  of  parliament  have  been  passed  to 
regulate  them.  Among  them  is  the  50 
Geo.  S.  c.  112.  respecting  this  very  pro- 
ceeding of  cessio  bonorutn.  '  It  is,  there- 
fore, impossible  to  treat  this  as  the  judg- 
ment of  a  court  in  a  foreign  country,  the 
subjects  of  which  are  not  bound  by  the 
legislature  of  this.  In  England,  the  case 
of  Sidatvay  v.  Hay  has  decided,  that  an 
English  debt,  proveable  under  a  Scotch 
sequestration,  is  barred.  In  Scotland, 
there  was  a  case  carried  up  to  the  House 
of  Lords,  The  Bank  of  Scotland  y.  Cuthbett 
(12),  wherein,  upon  the  same  principle,  it 
was  decided,  that  a  Scotch  debt,  proveable 
under  an  English  commission,  is  barred : 
and  in  Selkrig  v.  Davis  (18),  in  the  House 
of  Lords,  upon  a  question,  whether  the 
member  of  a  firm,  having  houses  of  trade 
in  England  and  in  Scotland,  should  be 
considered  as  an  English  or  a  Scotch  cre- 
ditor. Lord  Eldon  said,  **  Whatever  may 
be  the  difficulties,  yet  there  is  no  difficulty 
if  the  Scotch  creditor  thinks  proper  to 
come  in  under  the  English  commission. 
Then  he  is,  to  all  intents  and  purposes,  an 
English  creditor."  And,  in  the  next  page, 
speaking  of  such  a  person  fHlinff  the  cha- 
racter of  a  debtor,  he  says,  ''When  that 
person  applied  to  the  English  Commission, 
he  consented  to  bring  in  his  foreign  debt 
under  its  distribution."  So,  with  regard 
to  our  insolvent  law :  Scotch  creditors  may 
come  in  and  oppose  the  insolyent,  and 
share  the  fund  with  the  English  creditors. 
Indeed,  one  of  the  provisions  of  the  Insol- 

(12)  1  Eose'fl  Caaes  in  Bankruptcy,  462. 
(15)  2  lUd.  318. 


vent  Act,  7*Geo.  4.  c.  57.  s.  43,  is  for  the 
insertion  of  advertisements  in  the  Edin- 
burgh Gazette.  It  may  be  inferred,  that 
they  could  not  afterwards  sue  the  debtor 
in  Scotland.  According  to  section  6 1 ,  they 
could  not  sue  him  here  at  all.  It  is  ob- 
vious, that,  in  our  law,  we  expect  the 
Scotch  Court  to  take  notice  of  both  our 
bankrupt  and  our  insolvent  laws,  and  to 
give  effect  to  them.  The  converse  cannot 
fairly  be  resisted.  The  English  Courts 
will  take  notice  of  the  law  of  Scotland,  and 
give  effect  to  it.  In  the  present  case,  there 
is  no  necessity  to  lay  down  any  general 
rule,  because  the  plaintiff,  by  his  own  act^ 
has  rendered  it  unnecessary.  It  is  not 
competent  for  him  to  say,  that  the  Scotch 
Court  had  no  jurisdiction  ;  for  he  pleaded 
to  it.  On  the  whole,  it  is  submitted,  that 
there  is  no  authority  against  the  defendant; 
and  that  principle  is  with  him.  By  giving 
judgment  for  him,  the  Court  will  preserve 
uniformity  of  proceeding  in  all  courts  of 
justice  relative  to  either  bankruptcy  or  in- 
solvency. A  decision  for  the  plaintifi'  will 
produce  uncertainty  and  injustice,  and  will 
cause  unequal  distribution,  and  conflicting 
claims  among  creditors  of  the  same  class, 
and  who  have  all  agreed  to  be  boand  by 
the  same  jurisdiction. 

Mr,  Alderson^  contr^  was  stopped.    ^ . 

Mr.  Justice  Bay  ley . — I  am  of  opinion^ 
that  the  facts  disclosed  by  the  pleadings  rn 
this  cause,  are  not  sufficient  to  bar  the  plain- 
tiff's right  of  action.  The  creditor  is  no 
more  barred  in  respect  of  an  English  debt 
by  a  Scotch  proceeding  of  this  description, 
than  he  would  be  by  an  Irish  commission 
of  bankruptcy.  I  admit,  that  English  saiH 
jects  are  bound  by  act  of  parliament,  in  te^ 
spect  of  English  debts  proveable  under 
a  Scotch  sequestration :  but  they  are  so 
bound,  simply  because  the  legiilatura,  ca- 
pable of  binding  English  subjects,  has  de- 
clared, that  they  shall  be.  That  was  the 
ground  of  the  decision  in  the  case  of  Sida" 
nay  v.  Hay,  The  act  of  parliament  passed 
to  regulate  Scotch  sequestrations,  evidently 
imported  an  intention  to  bind  English  cre- 
ditors. Among  other  provisions,  1  remem- 
ber there  was  one  for  the  insertion  of  ad- 
vertisements in  Ehglish,  as  weH  as  Scotch, 
newspapers.  The  Scotch  sequestration  law 
is,  therefore,  the  general  law  of  Great  Bri- 
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UiD ;  but,  the  law  relied  upon  in  this  cate 
(the  law  of  cessio  bonorum,)  19  purely  a 
Scotch  law,  and  is  applicable  to  Scotland 
only.  I  should  think  that  it  i^  a  proceeding 
which  binds  in  respect  of  Scotch  debts  only  ; 
but,  at  all  events,  there  is  not  enough  in 
this  case  to  bind  the  English  creditor.  The 
argument  of  the  defendant's  counsel  seems 
properly  to  admit,  that  if  it  had  not  been' 
for  the  fact  of  the  plaintiff  having  appeared 
before  the  Scotch  Court,  and  opposed  the 
defendant's  discharge,  there  oould  not  be 
^  question  raised  upon  the  point.  Reliance 
is  therefore  placed  upon  this  fact ;  and 
it  is  said,  that  the  plaintiff  has  come  in  and 
shared  with  the  Scotch  creditors.  I  cannot 
find  that  this  is  the  case  ;  and  it  is  the  want 
of  th»  fact  which  has  pressed  upon  the 
whole  of  Mr.  Barstow's  argument.  Where 
tloes  it  appear  that  the  plaintiff  has  shared 
with  the  rest  of  the  creditors  t  It  :is  said, 
that  tlie  plaintiff  will  be  **  entitled "  to  a 
dividend ;  but  it  does  not  appear  that  he 
-has  ever  claimed  a  dividend,  or  claimed  any 
benefit  whatever  from  this  proceeding. 
*For  this  reaaon,  I  think  the  foundation  of 
the  argument  entirely  (ails.  Let  us  see 
wbat  the  prooeeding  really  was.  The  de- 
fendant being  in  prison  in  Scotland,  petitions 
the  Scotch  Court  for  relief;  and  his  pe- 
tition states  bis  apprehension  of  being  sued 
by  his  other  creditors ;  and  he  prays,,  that, 
under  certain  conditions,  those  creditors 
may  be  restrained  from  auing  him.  But 
from  suing  him  where  ?  In  Scotland  un- 
doubtedly— in  the  Scotch  Courts.  The 
Court  in  question  had  no  power  to  restrain 
a  proceeding  in  a  court  belonging  to  a  fo- 
reini  country.  Notice  is  then  given  to  the 
creditors  ;  and,  among  others,  to  the  plain- 
tifil  Some  of  the  creditors  appeared, 
(among  them  the  plaintiff,)  and  opposed  the 
defendant  in  respect  of  his  petition,  and  the 
subject-matter  thereof. — [Here  the  learned 
Judge  read  the  pleas.] — But  what  was  the 
subject-matter  ?  What  was  the  prayer  of 
the  petition  ?  Why,  that  he  might  be  dis- 
charged from  the  Scotch  prison,  and  freed 
from  further  suit  by  the  Scotch  law.  The 
plaintiff,  it  is  said,  appeared  before  the 
Scotch  Court ;  opposed  the  defendant,  and 
thereby  admitted  the  Scotch  jurisdiction. 
I  grant  that  he  did.  He  had  a  right  to  do  so. 
It  beine  prayed  by  this  defendant  that  the 
plaintiff  might  be  prevented  from  suing  him 


in  Scotland,  the  plaintiff  opposed  that  prayer. 
The  Court  granted  the  prayer  ;  and  I  admit 
that  the  plaintiff  cannot  sue  the  defendant 
in  Scotland.  It  is  impossible  to  carry  it 
any  further  than  this.  If  it  had  been  shewn 
that>the  plaintiff  had,  of  his  own  accord, 
gone  in,  and  had  shared  with  the  Scotch 
creditors,  the  case  might  call  for  qonsidera- 
tion ;  but  the  fact  which  would  raise  that 
question  is  wanting.  For  these  reasons,  I 
think,  that  the  replication  is  a  good  answer 
.to  the  pleas,  and  that  the  plaintiff  is  entitled 
to  judgment. 

Mr*  Juitice  Holrp^d, — I  think  this  case 
is  directly  in  ^principle  with  Smiih  v.  Bu' 
chanan ;  and  is  distinguishable  from  that  of 
Sidatvay  v.  Hay.  The  utmost  that  appears 
by  the  defendant's  plea,  is^  that  property 
"  became  available  "  for  the  plaintiff  and 
the  rest  of  the  creditors  under  this  pro- 
ceeding. It  does  not  appear,^  that  the  plain- 
tiff claimed  to  share  it.  The  plaintiff  claimed 
no  relief  under  the  proceeding;  for  his 
merely  appearing  before  the  Scotch  CouKt 
cannot  be  considered  as  an  application  for 
relief.  His  appearing  to  oppose  the  pe- 
tition would  be  quite  consistent  with  tlie 
fact  of  his  having  appeare<l  to  object  to  the 
jurisdiction  of  the  Court. 

Mr.  Justice  Littledale* — I  am  of  the  same 
opinion.  It  seems  to  be  admitted,  that,  if  jt 
were  not  for  the  appearance  of  the  plaintiff 
before  the  Scotch  Court,  there  would  be  no 
question  whatever  on  the  subject.  But  his 
merely  appearing  and  opposing  the  prayer 
of  the  petition,  does  not,  I  think,  deprive 
him  of  his  right  to  sue  in  England  for  an 
English  debt.  If  he  had  souglit  relief  un- 
der the  proceeding,  and  had  taken  a  divi- 
dend under  it  with  the  rest  of  the  creditors, 
the  case  might  be  different.  The  want  of 
this  fact  has  been  a  difficulty  which  has 
affected  Mr.  Barstow's  argument  through- 
out. I  think,  that  in  order  to  bind  an 
English  creditor  by  the  Scotch  proceeding 
of  cessio  bonorum,  it  must  appear  that  the 
creditor  has  sought  the  relief  given  to  cre- 
ditors by  that  proceeding. 

Judgment  for  the  plaintiffi 
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PAUL  AND  OTHERS   T.  KUftSB 
AND  ANOTHER. 


Landlord  and  Tenant — /Assigning  without 
consent, 

1.  //  covenant  that  the  lessee,  his  execu* 
tors  or  administrators^  mill  not  assign  with' 
out  the  consent  of  the  lessor,  does  not  bind 
the  assignee  of  the  lessee,  so  as  to  enable  the 
lessor  to  maintain  ejectment  for  the  breach  of 
the  covenant, 

2.  And  semble,  that  the  lessor  has  no  re- 
medy  whateter  against  the  assignee, 

3.  But  if  he  have  any,  he  cannot  st'e 
the  assignee  for  breach  of  the  other  covenants 
in  the  lease  subsequent  to  his  assigning  over  ; 

founding  his  action  upon  the  supposed  privity 
of  estate.  He  must  recover,  if  at  all,  upon  an 
action  against  the  assignee  for  damages,  by 
reason  of  the  assignee  having  wrongfully  ds" 
stroyed  the  privity  of  estate. 

Action  of  covenant  by  the  representa- 
tives of  the  lessor  against  the  assignees  of 
the  lessee.  Several  breaches  were  assigned, 
charging  non-paynrent  of  rent,  not  repairing, 
want  of  good  husbandry,  &c.  The  decla- 
ration also  set  out  a  covenant  in  the  lease, 
which  provided  that  it  should  be  lawful  for 
the  lessee,  his  executors,  or  administrators, 
upon  the  determination  of  the  term  (but  not 
before)  to  take  down  and  remove  a  certain 
windmill  or  grist-mill,  round-house,  and 
other  buildings  then  standing,  or  thereafter 
to  be  erected  and  built,  upon  part  of  the 
demised  premises.  The  breach  assigned 
upon  this  covenant  was,  that  before  the  de- 
termination of  the  term,  the  defendants 
(being  assignees  of  the  term)  did  take  down 
and  remove  from  and  off  the  demised  pre- 
mises, the  said  windmill  or  grist*mill,  and 
round-house ;  and  kept  and  continued  the 
same  so  taken  down  and  removed  for  a 
long  space  of  time,  to  wit,  from  thence 
hitherto ;  whereby  the  value  of  the  demised 
premises  and  the  security  for  the  rent  were 
greatly  diminished. 

The  defendants,  after  other  pleas,  pleaded 
fiflhly,  as  to  the  non-payment  of  rent,  that, 
after  the  assignment  to  them,  and  before 
any  part  of  the  rent  mentioned  in  the  decla- 
ration became  due,  the  defendants  assigned 
the  premises  and  all  their  interest  thereiui 
to  one  Edmund  Nurse  the  elder,  to  hold  to 
him  the  sakl  E.  N.  for  the  remainder  of  the 


term ;  and  that  the  said  E.  N.  entered  by 
virtue  of  that  assignment. 

To  this  plea  the  plaintiffs  replied,  that 
in  the  indenture  the  lessee  covenanted,  iot 
himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  that  he,  his  executors  or 
administrators,  would  not  assign  during  the 
term,  without  the  consent  of  the  lessor ; 
and  that  the  lessor  had  never  given  any 
consent  to  the  lessee  to  assign  to  any 
person. 

To  this  replication  the  defendants  de- 
murred, and  the  plaintifib  joined  in  de- 
murrer. 

The  defendants  pleaded,  (their  eleventh 
plea,)  that  the  defendants  did  not  take  down, 
or  remove  from  or  off  the  premises,  the 
said  windmill  or  grist-mill,  or  round-house« 

To  this  plea,  the  plaintiffs  demurred,  and 
assigned  for  special  causes  of  demurrer,  that 
it  did  not  answer  the  whole  of  the  breach, 
inasmuch  as  it  did  not  deny  the  keeping  and 
cofitintiiii^the  mill  so  taken  down  and  remov- 
ed. The  defendants  joined  in  demurrer; 
and  it  was  insisted  on  their  behalf,  that  the 
plea  was  sufficient :  for  if  they  had  not 
taken  down  and  removed  the  milf,  it  was 
impossible  that  they  could  keep  and  con- 
tinue it  so  taken  down  and  removed,  which 
keeping  and  continuing  down  was  matter  of 
aggravation  only.  The  Court,  very  early  in 
the  argument,  intimated  an  opinion  against 
the  plaintiffs  on  this  point,  being  of  opinion 
that  the  plea  was  sufficient,  for  it  answered 
the  words  of  the  covenant ;  and  the  argu- 
ment was  therefore  directed  chiefly  to  the 
main  point,  arising  out  of  the  fifth  plea. 

The  defendants,  in  support  of  their  de- 
murrer to  the  replication  to  the  fifth  plea, 
advanced  the  following  points : 

1.  The  covenant  being,  that  the  lessee, 
his  executors  and  administrators,  should 
not  assign,  did  not  extend  to  assignees ; 
and  here  the  defendants  were  sued  as  assig- 
nees. In  support  of  this  objection  the  case 
of  Doe  dem,  Cheerev,  Smith  {I)  was  refer- 
red to. 

%,  Admitting  that  the  defendant  was 
chargeable,  as  assignee,  upon  the  covenant 
against  assigning,  yet  the  plaintiff  had  mis- 
conceived his  remedy.  It  ought  to  have 
been  an  action  on  that  covenant,  charging, 
as  a  breach,  that  the  defendants  had  assign- 

(1)  5  Taunt,  T95. 
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ed  without  consent ;  and  not,  as  this  was, 
an  acti<in  for  the  non-payment  of  rent. 

3.  That  it  was  a  clear  rule  of  law,  that  an 
assignee  is  not  liable  for  any  breach  of  co- 
venant charged  to  have  occurred  after  he 
had  assigned  over. 

Mr,  Kelly  for  the  plaintiffs. — Undoubt- 
edly if  this  were  an  ejectnnent  for  breach  of 
the  condition,  it  could  not  be  maintained. 
But  there  is  a  distinction  between  proceed- 
ing for  a  forfeiture  by  reason  of  the  condi- 
tion broken,  and  proceeding  on  the  deed 
for  the  rent.  The  defendant  cannot  set  up 
his  own  breach  of  covenant  in  answer  to 
the  demand  for  rent.  He  is  estopped  from 
setting  up  his  own  wrongful  act.  All  the 
cases  from  Dumpor's  case(S)  and  down- 
vrards,  admit  of  ihis  distinction  ;  for  in  all 
the  cases  the  proceeding  is  for  the  forfei- 
ture, by  reason  of  the.  condition  broken. 
That  was  the  case  in  Doe  d.  Cheere  v.  SmUhf 
which  is  relied  upon  by  the  defendants. 
And  in  the  case  of  Doe  d.  Boscawen  v.  BU$$ 
(8),  Sir  James  Mansfield  said,  the  pro- 
fession had  always  wondered  at  Dumpof'e 
case ;  and  the  learned  Judge  shewed  no 
disposition  to  extend  it. 

Mr,  Justice  Bay  ley. — Even  if  you  are 
right  in  that  argument,  your  remedy  is 
only  on  the  covenant,  for  damages.  Here 
you  are  not  going  for  damages,  by  reason 
of  the  breach  of  that  covenant :  you  are 
suing  for  the  rent,  upon  the  supposed  pri- 
vity of  estate.  The  privity  of  estate  is 
gone ;  if  you  like,  you  may  bring  an  ac- 
tion against  them  for  destroying  that  privity. 
Judgment  for  the  defendants. 

[Note, — ^The  Court  (especially  Mr.  Justice 
Littledale)  intimated  an  opinion  unfavour- 
able to  the  piaintifli,  even  had  they 
brought  the  action  in  a  proper  form.] 
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Pleading — Conflicting  Creditors — Title* 

1.  Where  a  creditor  sets  up  title  under  an 
elegit,  he  must  by  his  pleading  aver  seisin  in 

(S)  4  Co.  119. 
(3)  4  Tauau  f  55. 


the  debtor.  The  mere  setting  out  the  tngui- 
fi/tofi,  in  which  seisin  is  averred,  mil  not  be 
sufficient, 

2.  But  the  inquisition  must  be  set  ov/,  as 
well  as  the  averment  of  seisin — (per  Mr. 
Justice  Holroyd). 

S.  Where  both  parties  to  a  suit  claimed 
under  the  same  person,  the  plaintiff  being  in 
possession  under  a  demise,  and  the  defendant 
being  a  creditor  by  a  subsequent  judgment, 
elegit  and  inquisition;  the  title  of  the  former 
was  preferred,  although  there  had  been  a 
prior  demise  to  another  person; — it  being 
held,  that  the  judgment  creditor,  claiming 
through  the  debtor,  was  estopped  by  his  acts; 
and  that  as  the  plaintiff  under  the  demise 
had  a  good  title  against  the  debtor,  and 
against  aU  but  the  prior  lessee,  he  was  entitled 
to  maintain  trespass  against  the  judgment 
creditor,  for  disturbing  his  posussion* 

Trespass  for  mesne  profits. 
Pleas— 

1.  Not  Guilty. 

2.  The  entry  justified  under  an  elegit, 
issued  upon  a  judgment  obtained  by  the 
defendant  Parker  against  the  Right  Hon. 
John  Evelyn  Pierrepoiut  Dormer,  Lord  Dor- 
mer. This  plea  set  out  the  judgment,  the 
elegit,  directed  to  the  sheriff  of  Warwick- 
shire, (in  which  county  the  premises  lay,) 
and  the  inquisition.  The  latter  stated,  that 
Lord  Dormer  was  seised  for  life  of  one 
messuage,  &c.  setting  out  the  parcels ;  the 
plea  then  averred,  that  the  defendants  in 
the  due  execution  of  the  writ,  entered  into 
the  locus  in  quo,  the  same  being  part  of  the 
premises  set  out  in  the  inquisition ;  and  so 
justified. 

8.  A  similar  plea,  not  setting  out  the 
inquisition  at  length  ;  but  averring,  that  the 
sheriff,  in  execution  of  the  elegit,  caused  to 
be  delivered,  to  the  defendant  Parker,  a 
moiety  of  the  tenement  in  the  declaration 
mentioned,  being  a  moiety  of  the  lands  and 
tenements  in  the  bailiwick  of  the  sheriff: 
whereof  the  said  John  Evelyn  Pierrepoint 
Dormer,  Lord  Dormer,  or  some  person  or 
persons  in  trust  for  him,  on  the  day  of  the 
obtaining  judgment  by  Parker,  was  or  were 
seised ;  and  so  justified  the  entry. 

To  the  second  plea,  the  plaintiff  replied, 
that  the  said  Lord  Dormer  being  seised  in 
his  demesne  for  his  life  of  the  premises  in 
the  declaration  mentioned,  did,  before  the 


14 


COURT  OF  KING'S  BENCH : 


day  of  the  giving  of  judgment  for  Parker, 
against  the  said  Lord  Dormer, — to  wit,  &€., 
by  indenture  made  between  Lord  Dormer  of 
the  first  part,  William  Samler  and  John 
Coope  of  the  second  part,  and  the  plaintiff 
of  the  third  part, — demise  to  the  plaintiff 
the  said  tenements  for  a  term  of  two  hun- 
dred years ;  by  virtue  of  which  demise 
the  plaintiff  entered  and  continued  in  pos- 
session until  the  committing  of  the  trespass 
complained  of.  Concluding  with  an  aver- 
ment, that  Lord  Dormer  was  living  at  the 
time  of  the  commencement  of  the  suit. 
There  was  a  similar  replication  to  the  third 
plea. 

The  defendant,  thereupon,  craved  oyer  of 
the  deed  mentioned  in  the  replication,  from 
which  it  appeared  to  be  as  follows  : — 

By  indenture,  dated  the  14th  of  March 
1820,  between  the  Right  Hon.  Evelyn 
Pierrepoint,  Lord  Dormer,  of  the  first  part ; 
William  Samler,  and  John  Coope,  two  of 
the  Directors  of  the  Pelican  Insurance  Of- 
fice of  the  second  part ;  and  the  plaintiff 
Chatfiekl  of  the  other  part — 

Reciting  the  title  by  which  Lord  Dormer 

derived  his  Life  Estate  ; 
And  reciting,  that  by  indenture,  dated  the 
18th  of  June  1819,  and  made  between 
the  said  Evelyn  Pierrepoint,  Lord  Dor* 
mer  of  the  first  part ;  the  said  Samler 
and  Coope  of  the  second  part ;  and 
.  Thomas   Dawes,  gent,  of  the   third 
part — The  said  Lord  Dormer,  in  con- 
sideration of  £14,998,  granted   unto 
Samler  and  Coope  (in  trust  for  the 
members  of  the  Pelican  Insurance  Com- 
pany,) an  annuity  of  £1725  for  his  lord- 
ship's life  ;  and  to  secure  the  same,  did 
demise  the  premises  thereinafter  men- 
tioned to  the  said  Dawes,  for  the  term 
of  one  hundred  years :  aad  also  re- 
citing a  contract   between  the  same 
parties  for  the  grant  of  another  an- 
nuity   by  Lord  Dormer,  during   his 
life,  of    £800,   in    consideration    of 
£6998  to  be^  charged  upon  the  said 
premises — 
It  is  witnessed,  that  in  consideration,  &c. 
Lord  Dormer  granted  an  annuity  of  800/. 
for  bis  life,  charged  on — [Here  followed  a 
description  of  the  parcels ;  corresponding, 
with  some  slight  dinerencet  with  the  names 
Btt  out  in  the  declttration.    That  sHght  dif- 


ference was  noticed  in  argument,  but  was 
not  encouraged  by  the  Court  and  was  not 
pressed.  Indeed,  the  identity  was  suffi- 
ciently averred  in  the  pleading.  There  was 
another  objection  as  to  the  identity  of  Lord 
Dormer,  which  will  appear  afterwards]. 
There  were  general  words  after  the  de- 
scription, thus — "  or  elsewhere  in  the  county 
of  Warwick,  which  were  devised  as  afore- 
said to  the  said  Lord  Dormer  for  life." 

And  to  secure  the  pa3rment  of  this  an- 
nuity. Lord  Dormer  demised  the  premises 
to  Chatfield  for  two  hundred  years,  if  Lord 
Dormer  should  so  long  live. 

The  deed  thus  appearing  upon  oyer,  the 
defendants  demurred  to  the  replication  ^ 
and  they  also  added,  as  special  cause  of 
demurrer,  that  the  commencement  of  the 
supposed  life  estate,  of  Lord  Dormer  was 
not  shewn  in  the  replication ;  that  the  repli- 
cation did  not  shew  how  Lord  Dormer  be- 
came tenant  for  life ;  that  the  replication  did 
not  shew  that  Lord  Dormer,  the  lessor  in  the 
demise,  was  called  by  the  same  names  as  the 
said  Lord  Dormer  mentionedin  the  plea ;  that 
the  replication  did  not  shew  that  Lord  Dor- 
mer could  make  any  valid  demise  to  the 
plaintiff.  There  was  a  similar  demurrer  to 
the  replication' to  the  third  plea.  The  plain- 
tiff joined  in  demurrer. 

Mr,  Serjeant  Edward  Lawes  for  the  de- 
fendantB.->-rFtrst,  the  replication  does  not 
aver,  that  the  Lord  Dormer  who  demised, 
is  the  same,  against  whom  the  defendant 
recovered  judgment,  and  who  is  mentioned 
in  the  plea. 

[Mr.  Juttice  Bayley* — You  do  not  put 
the  identity  in  issue.] 

But  there  are  authorities  in  point  in  fa- 
vour of  the  objection ;  the  name  is  diffe- 
rent ;  and  identity  cannot  be  assumed,-^t 
was  so  held,  laFteldv.  James  WkUaw,  other- 
wise called  Jolm  fFin/ov(l).  There  the 
plaintiff  declared,  that  the  said  James,  by 
the  name  of  Joknt  made  his  bond  to  the 
plaintiff.  The  defendant  prayed  oyer  of 
the  bond,  by  which  it  appeared,  that  in  the 
bond,  the  defendant  vras  called  /oAfi,  and  in 
the  condition  James,  The  defendant  de- 
murred, and,  although  the  plaintiff  had 
averred  the  identity,  **  the  Court  held,  that 
the  action  lay  not,  for  John  cannot  be 
James" 

(1)  Cxo.  Ens.  697. 
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[^Mr,  Juslice  j^ayky.— >NoW|  »  that  case 
consistent  with  common  sense  ?  (2)] 

Whether  it  be  or  not,  there  are  other 
cases  in  conformity  with  it.  They  are  Pan" 
ton  V.  Chowles(3)^tLnd  fVatkinsv,  Oliver  {4), 
And  in  Evans  v,King{5\  Lord  Chief  Jus- 
tice Willes,  speaking  of  them,  said  "  What« 
ever  might  he  my  own  opinion  if  this  were 
a  new  point,  I  think  I  am  obliged  by  these 
authorities."  The  subsequent  cases  of  Co^ 
T.  //tnifon(6),  Scottv.Soans{7\  and  Sftad^ 
gelt  V.  C/i/}«on(8),  might  aid  the  plaintiff,  if 
he  had  averred  the  identity  of  Lord  Dor- 
mer ;  but  he  has  not  done  so.  The  repli- 
cation is  also  bad,  inasmuch  as  it  states  a  de- 
mise to  the  plaintiff  for  £00  years ;  whereas, 
it  appears  by  the  deed  on  oyer,  that  it  was  for 
200  years,  if  Lord  Dormer  should  so  long 
live.  The  averment,  that  Lord  Dormer  was 
living,  does  not  help  this  ;  for  the  title  of 
the  plaintiff  is  misdescribed.  Next,  the 
plaintiff  has  not  shewn  the  commencement 
of  the  life  estate  of  Lord  Dormer. 

[Afr.  Justice  Bayley. — You  claim  under 
him  yourself.] 

Yes ;  but  not  under  that  demise. 

\Mr.  Justice  Holroyd. — You  are  estopped 
by  his  acts.] 

Not  unless  I  claim  under  the  same  title. 

[Mr,  Justice  Bay  ley, — But  you  both  claim 
under  his  life  estate.  It  is  mentioned  in 
your  own  inquisition.] 

True ;  but  it  does  not  follow,  that  it  is 
the  same  life  estate.  The  life  estate,  upon 
which  they  rely,  may,  by  some  means,  have 
terminated ;  and  a  subsequent  life  estate 
may  have  been  acquired ;  and  under  that 
we  claim. 

[Mr,  Justice  Bayley. — ^Then,  you  should 
have  taken  issue  upon  their  averment  of  the 
seisin  of  Lord  Dormer  for  life.] 

The  replication  is  open  to  another  ob- 
jection. The  legal  estate  was  not  in  Lord 
Dormer.     It  appears,  by  the  recital  in  their 

(2)  Bat  see  the  note  to  tbe  case ;  see  also  KeeveB 

5.  Slftt«r,  7  B.  &  C.  486 ;  1  M.  &  R.  ^65',  6  Law 
oorfl.  K.B.  77. 

(3)  Moor,  896. 

(4)  Cro.  Jac.  558. 

(5)  Willea,  534. 

(6)  6  Term  Rep.  334. 

(7)  3  East,  111. 

(8)  8  £ast,  328. 


own  deed,  that  the  legal  estate  had  passed 
to  Dawes,  for  the  term  of  100  years,  by  the 
deed  of  1819. 

[Mr,  Justice  Bayley, — But  you  claim  un-* 
der  Lord  Dormer.  The  demise  is  good  as 
against  him  ;  and  the  plaintiff  is  in  posses- 
sion, which  possession  you  disturb.] 

fiut,  if  we  both  claim  under  Lord  Dormer, 
the  plaintiff  cannot  complain  of  our  disturb- 
ing his  possession,  unless  he  has  the  righi 
to  possession. 

Mr,  Piatt,  contr^. — If  the  defendant's 
pleas  are  bad,  there  is  an  end  to  the  argu- 
ment, as  to  the  replication.  The  pleas  are 
bad,  in  not  averring  substantively,  that  Lord 
Doriner  was  seised.  They  only  aver,  in 
one  plea,  that  the  inquisition  staged  tliat  he 
was  seised  ;  and  in  the  other  plea,  and  that 
by  mere  intendment,  that  Lord  Dormer,  or 
some  one  in  trust  for  him,  was  seised.  Be- 
sides, all  this,  as  matter  of  defence,  might 
have  been  given  in  evidence  under  the  ge- 
neral issue.  Tlie  plaintiffs  are  in  posses- 
sion, and  they  sue  for  the  injury  done  to 
their  possession. — [Here  he  was  stopped.] 

Mr,  Justice  Bayley, — ^I  am  of  opinion, 
that,  upon  these  pleadings,  ther^  ought  to 
be  judgment  for  the  plaintiff.  Actual  pos- 
session is  sufficient  to  enable  a  plaintiff  to 
maintain  trespass  against  a  wrong-doer. 
The  defendants  endeavour  to  shew,  that  they 
are  not  wrong-doers ;  but  as  the  foundation 
of  their  defence,  under  the  elegit  and  the 
inquisition,  they  should  have  averred  that 
Lord  Dormer  was  seised.  They,  however, 
set  up  the  inquisition,  and  seek  to  justify  their 
entry  under  it.  The  plaintiff  rejplies  a  prior 
demise  by  Lord  Dormer,  and  an  entry  under 
it.  Both  parties,  therefore,  claim  under  Lord 
Dormer.  Then  come  the  objections  to  the 
plaintifTs  replication : — first,  on  account  of 
the  variance  in  one  of  his  lordship's  names,  it 
is  said,  that  the  identity  does  not  sufficiently 
appear.  But  it  says,  '*  the  said  Lord  Dor- 
mer;" and  that  I  think  is  sufficient,  de- 
scribing him,  as  the  same  person.  It  would 
bind  Lord  Dormer  himself;  for  if  he  pleaded 
in  abatement,  the  plaintiff  might  reply,  that 
he  was  as  well  known  by  tbe  name  of  John 
Evelyn  Pierrepoint,  Lord  Dormer,  as  by  that 
of  Evelyn  Pierrepoint,  Lord  Dormer.  Next, 
it  was  said,  that  this  property  was  not  spe- 
cifically conveyed,  and  little  variancea  were 
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pointed  out ;  but  there  are  general  words 
to  give  the  plaintifTa  title,  for  the  indenture 
conveys,  in  general  termsy.  all  the  property 
of  Lord  Dormer  in  the  county  of  Warwick. 
Then,  it  is  said,  that  there  was  a  prior  de- 
mise to  Dawes;  and  consequently,  that 
Lord  Dormer  could  not  demise  to  Chatfield« 
But  as  it  would  not  be  competent  for  Lord 
Dormer  himself  to  take  this  objection,  as 
he  would  be  estopped  from  saying  that  he 
had  not  demised  to  Chatfield,*  I  think  the 
defendants,  (who  claim  under  Lord  Dormer, 
and  by  a  right  under  Lord  Dormer  subse- 
quent to  the  demise  to  Chatfield,)  can  be  in  a 
situation  no  better  than  Lord  Dormer  would 
be  in,  himself ;  and  consequently,  that  they 
also  are  estopped.  Dawes  might  enter  if 
he  pleased ;  but,  subject  to  the  interest  of 
Dawes  in  the  100  years  term,  there  was  a 
good  demise  to  Chatfield,  and  it  was  good 
against  all  the  world,  but  Dawes.  Here, 
then,  the  plaintiff  has  this  demise,  and  is  in 
the  actual  possession;  for  the  replication 
avers  entry  and  possession.  I  think,  there- 
fore, the  replication  is  a  good  answer  to  the 
plea. 

Mr.  Justice  Holroyd, — I  think  the  pleas 
are  bad  in  point  of  law.  In  order  to  re- 
cover possession  under  an  elegit,  the  judg- 
ment creditor  must  prove  that  the  person 
against  whom  the  judgment  was  obtained, 
and  elegit  issued,  had  a  title.  The  first 
special  plea  contains  no  such  averment.  As 
to  the  last  plea,  I  think  that  is  bad  for  want 
of  setting  forth  the  inquisition. 

Judgment  for  the  plaintij^. 

[Note. — As  to  the  necessity  of  shewing 
the  commencement  of  the  particular  estate, 
see  Co.  Lilt.  303,  h\  I  Leon.  177;  Cro. 
Eliz.  153,  4;  Com.  Dig.  tit.  'Pleader,' 
£.  20,  21.  Tenant  by  sufferance  may  main- 
tain trespass  against  a  stranger,  2  Roll.  551. 
1.  42.  Bare  possession  sufficient,  1  East, 
244  ;  4  Taunt.  547.] 
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1828.        ) 

Nov.  8.    5 

Pleading — Inconsistent  Counts, 

A  plaintiff  may^  on  the  trial,  abandon  any 
count  or  counts  in  his  declaration^  and  rest 


his  case  entirely  upon  other  counts,  inconsis- 
tent with  those  he  has  abandoned. 

Accordingly,  where  a  tenant,  in  an  action 
for  an  excessive  distress,  had  inserted  in  his 
declaration  two  counts,  setting  out  the  te- 
nancy, and  complaining  of  an  excessive  dis- 
tress,  and  had  added  a  count  in  trover,  he 
was  allowed,  on  the  trial,  to  abandon  the  two 
first  counts ;  rest  his  case  entirely  on  the 
third,  and  leave  the  defendant  to  prove  the 
tenancy. 

This  was  an  action  on  the  case. — The 
first  and  second  counts  related  to  an  alleged 
excessive  distress  ;  the  third  was  in  trover. 
The  cause  was  tried  at  the  last  Assizes  for 
the  county  of  Cornwall,  before  Mr.  Justice 
Park. 

The  plaintiff,  on  the  trial,  abandoned  his 
two  first  counts,  and  relied  entirely  on  the 
count  in  trover ;  and,  under  this  count,  he 
proved  the  seizure  of  the  goods,  and  other 
facts,  which  abundantly  proved  a  conversion 
by  the  defendant,  unless  a  tenancy,  between 
him  and  the  plaintiff,  were  established.  The 
course  thus  adopted  took  the  defendant's 
counsel  by  surprise,  as  they  came  prepared 
merely  to  try  the  question  relative  to  an 
excessive  distress ;  supposing  the  tenancy 
to  be  undisputed.  They  objected,  there- 
fore, to  the  plaintiff  taking  this  course,  but 
the  learned  Judge  allowed  him  to  do  so ; 
and  the  plaintiff  having  obtained  a  ver- 
dict, 

Mr,  Halcomb  moved  to  set  it  aside. — 
A  plaintiff  ought  not  to  be  allowed  to  go 
into  a  case  totiuly  inconsistent  with  his  own 
record,  and  without  giving  any  notice  of  his 
intention  to  do  so.  The  first  and  second 
counts  expressly  described  the  plaintiff  as 
tenant  to  the  defendant;  and  it  was  the 
question  growing  out  of  those  counts,  that 
the  defendant  came  prepared  to  try.  (There 
were  other  points  which  need  not  be  here 
noticed). 

Lord  Tenterden, — As  to  your  first  point, 
it  is  clear,  that  a  plaintiff  may  abandon  one 
count,  and  give  evidence  inconsistent  with 
it ;  each  count  is  in  the  nature  of  a  sepa- 
rate action. 

Rule  refused,  except  as  to  the 
otJier  points. 
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Oct.  28.    ^ 

Covenant — Pleading — Husband  and  Wife. 

In  an  action  on  a  covenant  that  a  married 
iMmian  should  join  t»  levying  afine^  and  exe^ 
cuting  a  deed  to  declare  the  uses  thereof  ,  in 
order  to  bar  her  dower, — it  was  held,  that 
the  plaint^  *s  declaration,  which  averred 
wterely  an  application  to,  and  refusal  by  her 
to  join  in  a  fine,  and  to  execute  the  deed,  was 
insufficient,  in  not  averring  an  application  to 
the  covenantor,  in  order  that  he  might  have  an 
opportunity  of  seeking  to  obtain  her  consent* 

Action  for  breach  of  covenant. 

The  declaration  set  out  an  indenture  dated 
S7th  July  1826,  made  between  the  plaintiff 
of  the  one  part,  and  the  plaintiff's  wife  and 
the  defendant,  her  father,  of  the  other  part. 
After  reciting  differences  between  the  plain- 
tiff and  his  wife, — that  they  had  agreed  to 
separate, — and  that  the  plaintifiP,  with  the 
approbation  of  the  defendant,  had  agreed  to 
allow  her  30/.  a  year,  it  was  witnessed, 
that  the  plaintiff  covenanted  to  pay  his  wife 
ZQl,  a  year  by  weekly  instalments.  Then 
came  the  covenant  upon  which  the  action 
was  brought*  By  this,  the  defendant,  for 
the  consideration  aforesaid,  did  covenant 
witli  the  plaintiff,  that  the  plaintiff's  wife 
should,  whenever  thereunto  requested,  join 
in  levying  a  fine,  and  executing  any  deed 
which  might  be  required  of  her  by  the 
plaintiff,  in  order  to  bar  her  right  of  dower. 
The  declaration  then  averred  performance 
generally  on  his  part ;  and  that  he  was  seis- 
ed in  fee  of  a  certain  estate,  whereof  his 
said  wife  was  entitled  to  dower ;  and  that 
be  duly  requested  her  to  join  him  in  levying 
n  fine,  and  to  execute  a  deed  to  lead  the 
uses  thereof,  in  order  to  bar  the  dower,  yet 
she,  when  so  requested,  did  not,  nor  would, 
&c.,  but  wholly  refused,  &c. 

The  defendant,  after  setting  out  the  deed 
on  oyer,  pleaded,  first,  that  no  memorial  of 
the  deed  was  inrolled  according  to  the  An- 
nuity Act. 

This  plea  was  at  once  given  up  by  the 
defendant's  counsel,  and  was  not  further 
noticed.  The  consideration  not  being  a  pe- 
cuniary one,  the  annuity  deed  of  course  did 
not  require  inrolment  under  the  53  Geo.  S. 
c.  Ul. 

Vol.  VII.  K.B. 


He  next  pleaded,  that  the  defendant  had 
not  paid  the  annuity  to  the  wife,  according 
to  the  terms  of  his  own  covenant.  To  this 
plea  there  was  a  demurrer,  the  object  of 
which  was  to  raise  the  question,  whether  that 
covenant  was  a  condition  precedent.  But 
the  turn  the  case  took,  rendered  it  unneces- 
sary that  this  question  should  be  discussed. 

He  also  pleaded,  that  the  plaintiff  had  not 
at  any  time  given  notice  to  the  wife  of  any 
time  or  place,  at  which,  or  of  any  persons 
authorized,  before  whom,  she  was  to  attend 
to  be  examined,  according  to  the  statute,  as 
to  her  assent  to  levy  the  fine,  and  to  exe- 
cute the  deed  mentioned  in  the  declaration. 

To  this  plea  the  plaintiff  demurred,  and 
the  defendant  joined  in  demurrer.  In  sup- 
port of  the  demurrer,  the  plaintiff  advan- 
ced the  following  points : — 

That  the  plea  contained  no  legal  answer 
to  the  breach  of  covenant  charged  in  the 
declaration — the  declaration  charged,  that 
the  wife  was  duly  requested  to  join  the 
plaintiff  in  levying  a  fine,  and  executing  a 
deed  to  lead  the  uses  thereof ;  and  that  it 
was  not  necessary,  therefore,  that  any  notice 
should  be  given  to  her,  as  by  the  plea  was 
contended ;  for  that  a  breach  of  the  cove- 
nant was  committed  by  her  refusal  to  exe- 
cute the  deed  when  requested,  and  that  it 
was  not  necessary  for  her  to  attend  before 
any  person  to  execute  such  deed. 

Mr.  Busby,  for  the  plaintiff,  was  proceed- 
ing in  support  of  the  demurrer,  when,  by 

\Mr,  Justice  Bayley. — I  think  your  de- 
claration is  defective.  You  do  not  shew 
that  you  applied  to  the  defendant,  or  gave 
any  notice  to  him.] 

[^Mr,  Justice Liltledale, — Nor  do  you  sliew 
that  any  writ  of  covenant  was  sued  out.] 

There  need  not  have  been.  Her  refusal 
to  execute  a  deed  to  lead  the  uses  of  a  fine, 
to  be  afterwards  levied,  was  a  breach  of  the 
covenant. 

[A/r.  Justice  Bayley, — But  all  that  you 
appear  to  have  done  may  have  been  behind 
the  back  of  Nicholls.  You  should  have 
given  him  notice,  that  he  might  use  what- 
ever influence  he  had,  in  order  to  induce  her 
to  consent,  and  not  subject  him  to  an  action 
by  reason  of  her  refusal.  Neither  do  you 
shew  that  you  actually  tendered  the  deed  to 
her,  nor  do  you  give  any  fact  as  a  reason 
for  dispensing  with  your  doing  so.] 
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On  this  Mr.  Bushy  craved  leave  to  amend, 
and  accordingly, 

Rule  for  the  plaintiff  to  amend  <m 
payment  of  costs. 


1828. 
Oct 


i28.      "> 
.  28.    3 


6EYM0UR  r.  FRANCO. 


Landlord  and  Tenant — Title — Estoppel 
— Pleading. 

1.  Although  the  lessee,  when  sued  in  cove^ 
nant  ly  the  lessor,  cannot  dispute  the  lessor's 
title,  yet,  when  sued  by  the  assignee  of  the 
lessor,  he  may  deny  that  the  lessor  had  such  a 
title  as  could  pass  the  right  of  action  to  the 
assignee. 

Accordingly,  where  a  person,  suing  as 
assignee,  declared,  that  A,  being  seised  in  fee, 
demised  by  deed,  and  then  averred  that  the 
lessor  devised  the  reversion  to  him  the  plaintiff, 
— the  defendant,  (who  claimed  through  the 
lessee,)  was  allowed  to  plead  that  A  was  not 
seised  in  fee* 

S.  A  traverse  which  is  too  large,  is  bad 
upon  general  demurrer, 

CoTenant  by  the  devisee  of  lessor  against 
the  assignee  of  lessee.     The  plaintiff  claim- 
ed through  one  Salome Turst ;  and  he  stated 
in  his  declaration,  that,  at  the  time  of  making 
the  demise  thereinafter  mentioned,  Eliza- 
beth Mary  Ann  Turst  and  Salome  Turst 
were  seised  in  fee  of  that  part  of  the  pre- 
mises thereinafter  mentioned,  in  respect  of 
which  the  rent  was  reserved  ;  and  were  also 
possessed  of  a  certain   parcel  of  ground 
(described  in  the  indenture  afler-mentioned 
to  be  leasehold)  for  a  term  of  years,  of 
which,  at  the  time  of  the  demise,  sixty-two 
years  were  unexpired  ;  and,  being  so  ieised 
And  possessed,  they  (the  Tursts)  demised  to 
£.  F.     The  demise  was  then  set  out,  the 
parcels  being  described  as  **  a  fiftieth  share 
in  all  that  freehold  and  leasehold  piece  of 
ground,  &c.  (not  distinguishing  what  was 
freehold,  and  what  leasehold,)  to  hold  to  E. 
F.  for  sixty-one  years,  yielding  and  pay- 
ing to  the  Tursts,  their  heirs  or  assigns,  for 
their  share  in  the  freehold  premises,  the  rent 
of  8/. ;  £.  F.  covenanting  for  himself,  &e, 
to  pay." 

(No  further  notice  was  taken,  in  the  de- 
daration^  of  the  leaaehold.) 


It  then  averred  the  entry  of  E.  F.  under 
the  demise,  the  reversion  in  the  freehold 
being  in  the  Tursts ;  the  death  of  Eliza- 
beth Mary  Ann,  leaving  Salome  surviving ; 
and  that  Salome,  being  sole  seised  of  the 
reversion,  devised  it  to  the  plaintiff^  and  died 
seised  of  the  reversion,  whereby  the  plaintiff 
became  seised  thereof;  that  the  term  passed 
by  assignment  from  E.  F.  to  the  defendant ; 
and  that,  after  the  defendant  became  seised, 
and  after  the  assignment  to  the  defendanli 
rent  became  in  arrear;  and  so  the  defendant 
had  broken  the  covenant. 

The  defendant  pleaded,  that  the  Turatt 
were  not  seised  in  fee,  as  mentioned  in  the 
declaration. 

[Had  the  plea  stopped  here,  it  would  have 
been  good  ;  but  it  went  on — ^] 

And  were  not  possessed  of  the  premise* 
for  the  remainder  of  the  term  mentioned  in 
the  declaration. 

To  this  plea  the  plaintiff  demurred,  and 
the  defendant  joined  in  demurrer. 

The  points  advanced  by  the  plaintiff^  for 
special  cause  of  demurrer,  were,  that  the- 
demise  mentioned  in  the  declaration  was 
made  by  deed,  and  was  accepted  by  £.  F. ; 
and  the  defendant  being  his  assignee,  and 
sued  upon  his  covenant  with  the  Tursts^ 
was  estopped  from  denying  tliat  they  were 
seised  in  fee ;  that  the  plea  amounted  to  a 
special  plea  of  nil  habuerunl  in  tenemeniiMf 
which  was  a  void  plea  in  Uw ;  and  that  it 
amounted  to  a  denial  of  the  right  of  the 
lessors  to  make  the  demise. 

Mr,  Chitiy,  for .  the  plaintiff.  —  The 
other  side  rely  upon  the  case  of  Cat" 
vick  V.  Blagrave  ( 1 ),  and  the  plaintiff  re- 
lies upon  that  of  Palmer  v.  Ekins{^).  The 
latter  case  was  attacked  in  the  Common 
Pleas  in  the  case  of  Carvick  v.  BlagroM^ 
but  it  nevertheless  is  sound  law,  ais  stated 
in  Strange,  The  rule  is,  that  the  lessee  ia 
estopped  from  traversing  the  tide  of  the 
lessor,  though  he  may  shew  by  special  plea, 
that  the  lessor  had  a  less  estate  than  he 
claims.  Here,  he  denies  the  tide  alto- 
gether. 

[Mr,  Justice  Bayley, — But  you  sue  as  de*- 
visee ;  and,  unless  there  was  an  interest  in 
fee,  it  would  not  pass  to  a  devisee.] 

(1)  4  Mooro,  303 ;  t  B.  &  B.  551. 
(t)  SStra.  817;  t  Lord  Raym.  1550;  1  BaAii^ 
diitoB,  113. 
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The  case  of  Palmet  v.  Ekins  wag  held  to 
be  good  in  that  of  Taylor  v.  Needkam  (3). 

*  [Mr,  Justice  BayUy, — ^^The  defendant 
diere  pleaded  that  there  wai  no  demiae  to  his 
assignor  ;  that  was  quite  different.  Here, 
the  defendant  does  not  impeach  the  demise 
(0  his  assignor.  That  was  the  distinction 
taken  in  Cartick  ▼.  Blagrave.'] 

Then,  the  defendant's  plea  is  bad,  inas- 
nrach  aa  his  traverse  was  too  large.  He 
had  no  right  to  make  the  possession  of  the 
leasehold  a  part  of  the  issue.  The  rent 
was  reserved  out  of  the  freehold  portion, 
and  there  is  no  breach  assigned  in  respect 
ef  the  leasehold. 

Mr,  Parke,  contr^,  [was  informed  by  the 
Court,  that  he  might  confine  himself  to  the 
last  point.] — The  plea  undoubtedly  is  wrong 
in  making  this  traverse  too  large ;  but  this 
is  not  an  objection  which  can  be  taken  ad- 
vantage of  upon   general  demurrer.     The 
special  causes  of  demurrer  relied  on  by 
the  plaintiffs,  are  silent  on  this  point.     It 
is  an  immaterial  traverse,  and  is  aided  upon 
general  demurrer  by  the  statute  of  4  and 
6  Ann.  c.  16. 

[Mr.Juiiice  Bay  ley. — It  is  not  an  imma« 
terial  traverse ;  the  traverse  is  good  in 
ptrt.  The  Court  would  be  obliged  after 
verdiet  to  award  a  repleader.] 

\T^Cmyn$*s  Digest,  "Pleader,  G.  «2," 
tpesking  of  the  matters  which  are  good 
vpoD  general  demurrer,  it  is  said,  "  so,  a 
traveree  too  large  (4)."  However,  there  is 
la  objection  to  the  plaintiff's  declaration  ; 
It  does  not  shew  that  all  the  rent  became 
due  since  the  plaintiff  was  assignee. 

[Mr,  Justice  Bayley, — But  the  breach  is 
^\\  assigned  for  a  part.] 

Mr»  Parke  then  craved  leave  to  amend 
»  to  this.    On  the  other  point — 

Mr,  JuH'tce  Bayley. — I  quite  approve  of 
we  decision  in  the  case  of  Carvick  v.  Bla^ 
^«w.  You,  when  sued  by  the  assignee  of 
•  lessor,  are  at  liberty  to  say,  that  he  had 
w»t  such  an  interest,  as  could  pass  to  his 
•*'gnee.  In  that  very  case,  the  assign- 
»em  would  not  have  conveyed  a  freehold 
toleiest. 

t)i  '^'  ^^^^^  Holroyd, — I  also  concur  in 
we  judgment  of  the  Common  Pleas,  in  the 

fjL*  Taunt.  278. 
J.*^ttltothi8  is  added,  "Contra  bj  three  Judges, 
"^  •«.  Yeiy.  1  jj^i.  jnd  ^g  g^  <.,  Cro. Jac.  20f. 


case  of  Carvick  v.  Blagrave,  which  appears 
to  be  in  point  with  the  present.  The  plea 
does  not  amount  to  nil  habtterunt  in  tene* 
mentis  :  it  is  only  a  denial  of  the  title,  which 
die  plaintiff  avers  has  passed  to  him  as 
assignee. 

Mr.  Justice  Liltledale, — I  am  of  the  same 
opinion.  This  is  an  action,  not  by  tho  lessor, 
but  by  a  stranger.  He,  therefore,  should 
shew  a  title  in  the  person,  as  whose  devisee 
he  sues.  The  lessee  may  say,  "  the  lessor 
had  not  such  an  interest  as  he  could  trans- 
mit to  you." 

Leave  for  the  defendant  to  amend 
his  plea  on  payment  of  costs. 


1828. 
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BAILEY,  8URVIVINO  ASSIGNEE,  V. 
CULVEaWELL  AMD  OTHERS. 


Vendor  and  Purchaser — Stoppage  in  Tran^ 
situ — Lien. 

An  agent  told  goods  to  be  paid  for  by  bills. 
The  purchaser  gave  the  bills,  and  directed 
the  agent  to  hold  the  goods  for  him,  unless  he 
could  sell  them  at  a  certain  profit.     While 
the  goods  thus  remained,  the  accejytors  of  the 
bills  stopped  payment.     The  agent  thereupon 
applied  to  the  purchaser  for  further  security. 
The  purchaser  then  gave  the  agent  an  order 
to  sell  the  goods,  and  pay  the  bills.      Subse^ 
quently,  and  before  any  sale,  the  purchaser 
became  bankrupt :  his  assignees  claimed,  and 
brought  trover  for  the  goods : — Held,  thai 
they  were  not  entitled ;  thai  the  application 
by  the  ageni  for  security  must  be  considered 
as  an  application  on  behalf  of  the  vendor, 
whose  assent  to  the  arrangement  might  be  pre' 
sumed,  it  being  for  his  benefit ;  and  whose 
subsequent  assent  would  relate   back  to  the 
transaction  which  required  the  assent. 

This  was  an  action  of  trover,  brought  by 
the  plaintiff,  and  Richard  Emett,  since  dc* 
ceased,  as  assignees  of  William  H  alii  well,  a 
bankrupt,  to  recover  four  hundred  aiid 
twenty-four  beaver  skins.  The  defendants 
pleaded  not  guilty ;  and  the  cause  was  tried , 
at  the  Sittings  after  last  Hilary  term,  at  ihe 
Guildhall  in  the  city  of  London.  ««««  * 
verdict  was  found  for  the  plaintiff  for  1000/, 
subject  to  the  following 
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CASE. 

The  defendant,  Carroll,  in  December 
1823,  sold  a  quantity  of  beaver  skins,  by  a 
contract  in  writing  to  the  bankrupt,  through 
the  agency  of  the  other  defendants.  Culver- 
well  and  Brooks,  brokers,  (who  had  the 
skins  in  their  possession)  for  427/.  5s.  Cd. ; 
to  be  paid  for  by  the  bankrupt's  bill,  on 
Messrs.  Walduck  and  Hancock,  payable  at 
four  months  after  date.  The  bankrupt's 
bill,  on  Walduck  and  Hancock,  was  sent  to 
the  defendants,  Culverwell  and  Brooks,  ac« 
cording  to  the  terms  of  the  contract,  inclosed 
in  a  letter,  of  which  the  following  is  a  copy. 

"  Gentlemen, — Inclosed  you  will  find  a 
bill  accepted  by  Walducks  &  Co.  for  429/. 
13f.  4(/.,  to  balance  for  the  beaver,  and  if 
you  can  obtain  C«.  per  lb.  profit,  sell  them ; 
at  present  let  them  remain  with  you  on  that 
principle. 

"  I  am, 
"  Your  obedient  servant, 

"  WiUiam  HaUiwell.*' 
"  January  14,  1824." 
(Addressed) 
*'  Messrs.  Culverwell  and  Brooks.'* 

This  bill  was  immediately  handed  over 
by  the  defendants,  Culverwell^and  Brooks, 
to  the  defendant  Carroll. 

In  consequence  of  the  above  letter,  the 
goods  remained  with,  the  brokers  for  sale. 
On  the  16th  of  March,  before  the  bill  be- 
came due,  Walducks  8c  Co.,  the  acceptors 
of  the  bill,  stopped  payment ;  and  the  defen* 
dant,  Culverwell,  in  consequence  thereof, 
applied  to  the  bankrupt  for  a  further  secu- 
rity, when  he' obtained  from  him  a  letter,  of 
which  the  following  is  a  copy* 

*'  Messrs.  Culverwell  and  Brooks. 

*' Please  sell  the  beaver  you  hold  of 
mine,  and  take  the  proceeds  to  pay  my  bill 
on  Walducks  and  Hancock.  Any  profit 
arising  from  it,  pay  over  to  me,  which  will 
iruly  obligei 

"  Your's,  &c. 
«  March  16.  "  Wm.  Halliwell." 

The  goods  were  not  sold  in  pursuance  of 
this  letter,  but  remained  with  the  defen- 
dants, Culverwell  and  Brooks,  until  they 
were  delivered,  under  an  order  of  the  defen- 
dant Carroll,  as  after  mentioned. 


The  bill  of  exchange  was  dishonoured  on 
arriving  at  maturity,  and  notice  thereof  was 
duly  given  to  the  bankrupt,  on  the  17th  of 
May,  and  the  defendant  Culverwell,  when 
examined  before  the  commissioners,  stated^ 
that  on  the  said  17th  day  of  May,  they 
were  attached  at  the  suit  of  Edward  Car- 
roll, by  process  out  of  the  court  of  the  Lord 
Mayor  of  the  city  of  London. 

A  commission  of  bankrupt  issued  againsi 
the  bankrupt  on  the  4th  of  June  1824, 
which  was  opened  on  the  11th  of  June,  on 
an  act  of  bankruptcy  committed  on  the  21  si 
of  May  preceding;  and  the  plaintiff,  and 
Richard  Emett,  who  died  since  the  com-- 
mencement  of  this  action,  were  duly  chosen 
assiffnees,  and  the  usual  assignment  made 
to  them  by  the  commissioners  previous  to 
the  making  of  the  demand  hereinafter  men- 
tioned. 

On  the  14th  day  of  July  1824,  the  defen- 
dant,  Carroll,  gave  an  order  to  the  other 
defendants  to  deliver  the  skins  to  a  porter^ 
who  brought  the  order  on  his  account, 
which  was  accordingly  done. 

On  the  5th  of  November  1824,  the  de- 
fendant, Carroll,  gave  an  order, to  the  other 
defendants  to  receive  back  the  skins ;  and  such 
defendants,  on  the  same  day,  received  them 
again  into  their  possession,  where  they  re- 
mained until  after  the  trial. 

On  the  8th  of  November  1824,  an  offer 
was  made,  on  behalf  of  the  defendants*  in 
the  following  letter. 

"  Gentlemen, — We  have  again  seen  Mr* 
Culverwell,  relative  to  iht  claim  made  by  you 
on  his  firm  for  the  beaver  skins,  on  the  be* 
half  of  the  assignees  of  W.  Halliwell ;  and  we 
are  requested  to  state  to  you  thatp  if  the  aa- 
signees  so  require,  the  beaver  skins  shall  be 
immediately  sold;  but  they  are  not  now, 
and  never  have  been,  since  Mr.  Halliwell's 
order  was  delivered  to  Messrs.  Culverwell 
and  Brooks  in  March  last,  (authorising 
them  to  sell  the  skins,  and  pay  the  pro« 
ceeds  in  discharge  of  the  bill  given  for  pay- 
ment of  them,)  of  sufficient  value  to  dis* 
charge  the  bill,  and  the  sale  has  not  been 
effected;  or  the  assignees  may,  if  they 
think  proper,  take  the  skins  on  paying  the 
bill.  We  repeat  our  former  request  to  have 
a  copy  of  Mr.  Culverwell's  examination ;  he 
having  attended  it  at  so  short  a  notice,  that 
he  had  neither  time  to  get  the  order  given 
in  March  to  take  with  him,  or  to  obtain  the 
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attendance  of  professiotial  assistance  on  the 
eumiDStion. 

«  Your's  &c. 
"  Lavie,  Oliverton  and  Denby. 
"  Frederick's  Place,  Nov.  8, 1 824." 
"  To  Messrs.  Adlington, 
Gregory  8c  Faulkner  •" 

To  which  the  following  answer  was  re- 
iBfoed  :<^ 

Re  HalliweU. 

''Geotlemen, — The  assignees  claim  to 
have  the  beaver  skins  delivered  up  without 
iDj  condition,  or,  payment  of  the  value 
of  them  when  they  were  first  applied  for ; 
ind  they  will  not  now  consent  to  any  sale. 

'*  At  yon  are  aware,  you  could  not  have 
been  allowed  a  copy  of  Mr.  Culverwell's 
examiDstion,  if  you  had  attended  with  him ; 
ind,  as  he  produced  documents  in  support 
of  his  evidence,  we  are  satisfied  the  state- 
ment he  has  given  is  the  correct  one,  and 
he  can  have  no  difficulty  in  repeating  it  to 
you.  "  Yours,  &c. 

"  Adlington,  Gregory  &  Faulkner. 
''Novembers,  1824." 

^'To  Messrs.  Lavie, 
Oliverson  Sc  Denby." 

On  the  15th  of  November  1824,  the 
plaintifit  caused  a  demand  of  the  skins  to  be 
made  on  the  defendants,  Culverwell  and 
Brooks ;  and  at  the  same  time  offered  to 
psy  the  charges  for  warehousing  the  same, 
>rheo  the  defendants  referred  the  plaintiff 
to  their  attornies,  and  refused  to  deliver 
them  up. 

Itwu  sgreed,  upon  the  trial,  that  the  skins 
•honld  be  sold ;  and  they  have  since  been 
^dfrnSUL  14s. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiffii  were  entitled  to 
i^ecover:  andif  they  were, — whether,  the  full 
value  of  theakina, — or  nominal  damagesonly. 

If  the  plaintiffs  were  entitled  to  recover 
the  foil  value  of  the  skins,  then  the  verdict 
*ss  to  be  reduced  to  811/.  I4s., 

If  nominal  damages,  then  a  verdict  was  to 
Altered  for  la. ;  and. 

If  they  were  not  entitled  to  recover,  then 
a  nonsuit  was  to  be  entered. 

ilfr.  Parke  for  the  plaintiffs.^-The  assign 
sees  are  entitled  to  recover,  and  to  have  the 
fidl  value  of  the  akinsft    The  property  in 


them  was  clearly  in  the  bankrupt,  who  had 
bought  and  paid  for  them  according  to  the 
mode  of  payment  agreed  upon.  From  the 
time  of  the  sale,  they  remained  in  the  hands 
of  Culverwell  and  Brooks  as  his  agents. 
The  sole  question  remaining  is,  whether  the 
defendanu,  by  reason  of  the  facts  which 
subsequently  occurred,  acquired  any  special 
property.  For  two  reasons,  the  assignees 
submit  that  they  did  not.  First,  it  may  be 
admitted  for  the  sake  of  argument,  that  the 
letter  of  the  16th  of  March  amounted  to 
an  order  for  the  goods  themselves.  That  is 
stating  the  case  as  unfavourably  for  the  as* 
signees  as  possible.  It  gave  the  defendanta 
no  lien  ;  it  was  nothing  more  than  a  direc- 
tion to  Culverwell  and  Brooks  to  sell  and 
pay  over.  But,  secondly,  it  is  submitted, 
that  the  letter  gave  no  interest  whatever  in 
the  goods. 

To  the  first  point.  Suppose  this  letter 
were  an  order  for  the  goods  themselves  ;  it 
transferred  no  interest  in  them  to  the 
seller.  There  had  been  no  request  by 
him;  no  communication  on  his  part;  no 
additional  credit ;  it  was  merely  an  order 
made  by  a  man  upon  his  own  agent  unexe« 
cuted ;  revocable  at  any  time,  and  it  be- 
came revoked  by  the  bankruptcy.  It  was 
only  equivalent  to  an  order  made  by  a  man 
upon  his  banker,  to  pay  a  particular  creditor. 
Such  .an  order  might  be  revoked ;  or,  if 
the  man  who  gave  it  became  bankrupt,  it 
would,  like  all  unexecuted  orders,  be  re- 
voked by  the  bankruptcy.  Under  such  an 
order,  the  creditor  takes  no  interest,  unless 
some  communication  has  been  made  to  him^ 
on  the  fiuth  of  which  he  has  altered  his 
situation.  This  appears  to  He  clearly  laid 
down  by  the  case  of  ScoU  v.  Porcher  (l), 
which  accords  with  the  cases  in  this  court. 
The  case  was  this — Harrington  8e  Co.  of 
Madras,  made  a  consignment  of  pearls  to 
Burnie  8c  Co.,  with  directions  to  sell,  and 
pay  the  proceeds  to  Porcher,  to  whom  Har- 
rington &  Co.  at  thst  time  were  indebted* 
Burnie  8c  Co.  acknowledged  the  receipt  of 
the  consignment,  and  undertook  to  per- 
form the  directions ;  no  notice  was  given  by 
either  party  to  Porcher.  Afterwards,  Har- 
rington &  Co.  wrote  to  Burnie  8c  Co.  desir- 
ing the  pearls  to  be  sent  to  America ;  and 
subsequently,  becoming  insolvent,  they  made 

(1)  8  Msrivils,  6dS. 
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an  assignment  of  their  property  for  the  be- 
nefit of  their  creditors.  Upon  these  facts, 
the  then  Master  of  the  Rolls,  Sir  William 
Grant,  held,  that  the  directions  accompany- 
ing the  consignment  did  not  constitute  an 
appropriation,  but  amounted  to  no  more 
than  a  mere  mandate,  revocable  at  the  plea- 
sure of  the  consignor,  and  which  was  ac- 
tually revoked  by  the  subsequent  disposi- 
tion of  the  property ;  and  that  Porcher,  (who 
had  no  express  notice  of  the  consignment, 
but  on  receiving  information  of  it,  after  he 
knew  of  the  failure  of  Harrington  &  Co., 
had  laid  an  attachment  on  the  pearls  in  the 
hands  of  Burnie  &  Co.,  on  which  he  had 
proceeded  to  judgment,  and  sold  the  pearls 
under  it,)  was  bound  to  account  with  the 
trustees  for  the  creditors  for  the  proceeds. 

The  directions  there  given  were  similar 
to  the  present. 

[Mr,  Justice  Bayley. — ^In  that  case  Burnie 
&  Co.  were  not  agents  for  Porcher.] 

They  were  not,  certainly ;  it  appears,  how- 
ever, from  the  judgment  in  the  case,  that 
before  such  an  order  as  the  present  could 
be  made  available  fox  the  benefit  of  the 
person  whose  benefit  was  intended,  three 
things  must  have  concurred.  First,  a  spe- 
cific direction  to  apply  the  produce ;  se- 
condly, an  acceptance  of  the  direction  by 
the  consignee ;  and  thirdly,  the  assent  of 
the  party,  for  whose  benefit  the  direction  is 
given.  Sir  William  Grant,  on  those  points, 
delivered  judgment,  which  was  the  last  he 
ever  delivered.  It  was  in  these  terms : — 
"  This  case  is  stripped  of  almost  every  cir- 
cumstance that  has  ever  been  relied  upon  as 
constituting  an  irrevocable  appropriation. 
Harrington  &  Co.,  who  made  the  consign- 
ment, never  informed  Porcher  &  Co.  that 
any  remittance  was  made,  or  intended  to  be 
made,  on  account  of  the  debt  due  to  the 
latter.  The  consignees,  who  were  mere  fac- 
tors for  the  consignors,  had  no  directions  to 
apply  the  produce  of  the  consignment  in 
payment  of  any  specific  debt,  or  in  taking  up 
any  particular  bill  of  exchange.  The  only 
order  they  received  was,  that,  when  the  sale 
should  be  effected,  they  should  pay  over  the 
proceeds  to  Porcher  &  Co.  They  informed 
their  principals,  that  they  would  act  in  con- 
formity to  the  directions  received ;  but  they 
had  no  communication  whatever  with  Por- 
cher &  Co.  on  the  subject.  This  amounts 
to  no  more  than  a  mandate  from  a  principal 


to  his  agent,  which  can  give  no  right  or  in« 
terest  to  a  third  person  in  the  subject  of  the 
mandate.  It  may  be  revoked  at  any  time 
before  it  is  executed,  or  at  least  before  any 
engagement  is  entered  into  with  a  third  per- 
son to  execute  it  for  his  benefit ;  and  it  will 
be  revoked  by  any  disposition  of  the  pro- 
perty inconsistent  with  the  execution  of  it. 

*'  The  assignment  of  it  for  the  benefit 
of  the  creditors  was  such  a  disposition. 
Under  that  assignment,  the  general  credi- 
tors of  Harrington  &  Co.  became  entitled 
to  the  benefit  of  every  description  of  pro- 
perty, over  which  they  had  a  disposing 
power.  There  was  no  third  person  who 
had  then  acquired  any  interest,  legal  oi 
equitable,  in  the  goods  in  question ;  and* 
therefore,  Harrington  &  Co.  could  dispose 
of  them,  and  they  have  disposed  of  Uiem 
to  the  present  plaintiffs,  who  are  conse- 
quently entitled  to  a  decree." 

The  cases  in  this  Court  proceeded  on  the 
same  principle ;  they  were  those  of  Williams 
ynEver€tt(Jt)y  and  De  Bernales  v.  Fuller  and 
others  (d),  (which  were  referred  to  in  argu- 
ment in  the  case  of  ScM  v.  Porcher,)  and 
Yates  y.  Bell  (4).  The  principle  to  be  de- 
duced from  them  is,  that,  without  the  con- 
currence of  the  three  before-mentioned  pro- 
positions, the  persons  for  whose  benefit  the 
dilwction  is  intended  can  maintain  no  action 
against  the  party  to  whom  it  is  given.  It 
follows,  as  a  consequence,  that  the  defen- 
dant, Carroll,  could  not  have  maintained  any 
action  against  Culver  well  and  Brooks,  even 
had  there  been  a  sale  in  pursuance  of  the 
direction.  Then,  applying  the  principle  to 
this  case,  where  is  the  assent  given  by  Car- 
roll before  the  bankruptcy  ? 

[Mr,  Justice  Bayley,  —  Culverwell  and 
Brooks  gave  the  assent.] 

Not  as  agents  for  Carroll ;  they  were 
functus  officio  as  to  him.  They  were  not 
his  servants,  or  his  general  agents ;  and  the 
particular  transaction  in  which  they  were 
engaged  on  his  behalf,  had  been  wound  up. 
The  goods  had  been  completely  parted  witit 
by  Carroll,  .as  to  property,  as  well  as  with 
regard  to  possession.  Culverwell  and 
Brooks  were  middle- men ;  the  transitus  was 
at  an  end.    The  terms  of  the  sale  to  Hal- 

(f )  14  £«rt,  1197. 

(S)  1  Carapb.  4«6.  i 

(4>  9  B.  &  A.  644. 
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Uwell  were,  that  the  goods  were  to  be  paid 
for  by  bills  upon  Walduck  and  Hancock ; 
and  when  those  bills  were  sent,  in  the  letter 
of  the  14th  of  January,  there  was  a  per- 
Ibrnoance  of  the  contract,  as  between  the 
vendor  and  the  purchaser.  If  the  transi- 
tus  had  not  been  at  an  end,  when  the  bills 
became  due,  and  were  dishonoured,  an  un- 
paid vendor  might  stop  them ;  but  here  they 
were  not  in  the  hands,  or  under  the  con* 
troul  of  the  vendor.  They  were  as  com- 
pletely divested,  as  if  they  had  been  taken 
away  by  Halliwell,  and  by  him  sent  back 
agaift  to  Culverwell  and  Brooks.  The  case, 
it  is  admitted,  is  one  of  liardship  on  Car- 
roll ;  but  there  are  many  such  cases  occur- 
ring in  our  mercantile  law,  the  rules  of 
which,  however,  arc  found  to  be  of  general 
public  benefit.  The  property  then  being 
completely  divested  out  of  Carroll,  did  any 
thing  occur  afterwards  to  alter  the  situation 
of  the  parties^  or  to  give  CarroU  any  new 
right?  Three  montl^s  afterwards,  the  ac- 
ceptors of  the  bill  stop  payment,  and  Cul- 
verwell thereupon  applies  to  the  bankrupt 
for  security.  In  tiuis  applying,  he  was  a 
mere  volunteer.  The  application  led  to  the 
letter  in  question,  of  the  16th  of  March  ; 
but  tlie  application  was  not  made  by  Cul- 
verwell, as  the  agent  of  Carroll.  This  is 
abmidantly  proved  by  the  subsequent  fact, 
that  Carroll  actually  attached  the  goods  in 
the  Lord  Mayor's  Court,  in  the  hands  of 
Culverwell  and  Brooks,  as  the  property  of 
the  bankrupt. 

[Mr.  Justice  BuyUy* — What  became  of 
those  proceedings  we  do  not  know.] 

No,  but  the  step  itself  was  adverse  to  the 
fact  of  the  goods  being  his  own.  It  is 
clear,  that  Cirom  the  completion  of  the  sale, 
Culverwell  and  Brooks  acted  as  the  agents 
of  the  bankrupt ;  the  act  done  by  him  was 
only  in  favour  of  the  particular  creditor, 
Carroll,  and  without  pressure  by  him.  The 
rights  of  the  assignees  intervene  to  pre- 
vent the  giving  effect  to  such  a  mere  direc- 
tion as  this.  The  property  should  be 
brought  into  the  common  fund,  and  Carroll 
should  share  with  tlie  rest  of  the  creditors. 
Suppose  these  goods,  as.  was  said  in  the  case 
of  Scoti  V.  PorcheTt  had  been  destroyed  by 
fire  in  the  interim,  would  not  Carroll  be  a 
creditor  of  the  bankrupt  for  the  price? 
Undoubtedly  he  would,  for  his  debt  re- 
mained.    There  had  been,  at  the  most,  but 


an  inchoate  disposition  of  the  goods,  and 
the  right  of  the  creditor  remained  unsatis- 
fied. Hitherto,  the  argument  has  conceded 
that  the  order  of  the  16th  of  March  was  an 
order  for  the  goods  themselves  ;  but  it  is 
contended,  that,  in  point  of  law,  that  order 
passed  no  interest  whatever  in  the  goods. 
The  bankrupt  placed  in  these  brokers  a 
special  confidence  :  he  gave  them  an  order 
to  sell,  and  apply  the  proceeds.  The  goods 
remained  with  them  until  the  time  of  the 
bankruptcy,  when  tlie  right  of  property  be- 
came vested  in  the  assignees.  Carroll's  in- 
terest would  not  arise  until  after  the  sale ; 
yet  the  brokers* delivered  back  the  goods  to 
Carroll,  before  any  sale  took  place.  If  the 
case  stopped  here,  the  plaintiffs  would  be  en- 
titled at  least  to  nominal  damages.  The  case 
of  Solly  V.  Rathbone  (5)  shews,  that  in  such 
a  case  the  agents  violated  their  duty  by 
depositing  the  goods  with  tlnrd  persons, 
although  they  had  a  power  to  sell.  On  the 
second  ground,  therefore,  it  is  submitted, 
that  Carroll  had  no  interest  in  the  goods. 
Mr,  F*  Pollock^  contra,  was  stopped. 

Mr*  Justice  Bayley. — The  assignees  of  the 
bankrupt  in  this  case  take  the  property  of 
the  bankrupt,  subject  to  every  equitable 
right  to  which  he  was  subject  himself.  The 
first  question  is,  what  was  the  effect  of  the 
letter  of  the  16th  of  March  ?  If  Halliwell 
was  bound  by  it,  so  as  to  give  Carroll,  if  lie 
Acceded,  a  right  to  the  produce  of  the  goods 
when  sold,  the  assignees  were  subject  to  this 
right.  No  doubt  the  right  of  property  in 
the  goods  had  been  previously  vested  in 
Halliwell ;  and  Culverwell  and  Brooks  were 
agents  for  him ;  and  if  nothing  had  been 
done  by  him,  after  (he  original  purchase, 
the  goods  would  have  been  his  property 
without  any  controul,  and  his  assignees  would 
be  entitled  to  them.  But,  on  the  IGth  of 
March,  it  turned  out,  that  the  bills  given 
for  the  payment  of  the  goods  were  likely  to 
be  unproductive,  and  Culverwell  applies  to 
Halliwell  for  security.  But  in  what  cha- 
racter does  he  apply  ?  Surely  as  the  agent 
of  Carroll ;  and  it  was  ho  treated, — seeing 
that  the  produce  of  the  sale  was  to  go  to 
Carroll.  In  what  other  character  could 
Culverwell  have  applied  to  Halliwell  for 
security  ?     Not  on  his  own  account,  and 

(5)  «  Mav.  U  Selw.  S98. 
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certainly  not  on  that  of  Halliwell  himself. 
It  is  said,  that  there  had  been  no  prior  au- 
thority from  Carroll  for  this.  Granted, — 
but  the  principal  may  ratify  the  act  done  ; 
and  where  an  act  is  done  for  your  benefit, 
the  law  will  even  presume  your  acquies- 
cence. This  act  was,  of  necessity,  for  the 
benefit  of  Carroll.  The  principle  is  in  fa- 
vour of  the  presumption,  that  such  an  act 
will  be  adopted ;  and  the  adoption  refers 
back  in  point  of  date  to  the  act  done.  On 
the  16th  of  March,  then,  Halliwell  (^ives  di- 
rection to  sell,  and  to  pay  Carroll.  This 
WHS  at  a  time  when  Halliwell  was  a  free 
man ;  and  it  was  an  act  which,  as  an  honest 
man,  he  was  bound  to  do.  Carroll's  con- 
sent relates  back  to  th^  day  when  the  act 
was  binding  upon  Halliwell.  The  case  of 
Scott  V.  Porcher  is  quite  different;  there 
Burnie  &  Co.  were  agents  for  the  con- 
signors only.  Here,  Culverwell,  when  he 
applied,  filled  a  distinct  character  for  Car- 
roll only.  It  has  been  said  by  Mr.  Parke, 
"  Suppose  these  goods  were  to  be  consumed 
by  fire ;  would  not  Carroll  be  a  creditor  7" 
I  have  no  difRculty  in  answering  that 
question.  The  debt  would  remain :  the 
goods  being  but  a  collateral  security.  The 
lien  on  the  goods  in  some  cases  is  gone, 
though  the  debt  remains.  Then,  this  being 
the  act  done  for  the  benefit  of  Carroll,  has 
he  done  anything  to  repudiate  it  ?  It  ap- 
pears, from  the  statement  of  Culverwell, 
that  an  attachment  was  taken  out  by  Carroll 
in  the  Lord  Mayor's  Court.  What  became 
of  this  we  do  not  know ;  nor  do  we  know 
when  Carroll  was  apprised  of  the  act  done 
for  his  benefit.  But  is  that  fact  to  be  re- 
lied upon,  in  order  to  cut  down  Carroll's 
right  ?  If  it  is,  it  should  have  been  given 
very  clearly  and  distinctly,  with  regard  to 
the  date  of  the  communication  to  him,  and 
the  result  of  that  proceeding  in  the  Lord 
Mayor's  Court.  Then  comes  the  question, 
what  is  the  operation  of  the  subsequent 
f:icts  ?  I  agree,  that  if  they  amounted  to  a 
conversion  of  the  goods,  the  plaintiff  would 
be  entitled  to  nominal  damages.  The  di- 
rection,! admit,  was  to  sell,  and  to  sell  only. 
Yet,  does  the  mere  fact  of  putting  the  goods 
into  Carroll's  possession  amount  to  a  con- 
version ?  The  subsequent  return  of  them 
placed  the  parties  in  statu  quo ;  and  no  da- 
mage appears  to  have  been  done :  and  all 
this  took  place  before  they  had  been  de- 


manded. Carroll,  had  an  equitable  right  in 
them,  and  he  returned  them.  I  think,  al- 
together, it  was  not  such  a  conversion  as  is 
necessary  to  maintain  an  action  of  trover. 
On  the  whole,  I  think  the  assignees  are 
bound  by  the  bargain  made  with  the  bank- 
rupt. 

Mr,  Justice  Litlhdale, — I  am  of  the  same 
opinion;  I  agree,  that  from  the  time  the 
skins  #ere  first  ordered  to  be  sold,  the  pro- 
perty and  possession  was  atill  in  Halliwell. 
But  afterwards,  Culverwell,  finding  the  se- 
curity for  payment  to  Carroll  was  very 
doubtful,  applied  to  Halliwell  for  further 
security.  But  in  what  character  did  he  ap- 
ply 7  Not  on  his  cnn  account.  There  is 
nothing  from  which  to  infer,  that  he  had 
sold  del  credere ;  we  are  not  here  to  intend 
that  be  did.  Halliwell  then  agreed  to  give 
security,  according  to  the  terms  of  the  let- 
ter of  the  16th  of  March*  But,  it  is  said* 
this  was  not  assented  to,  and  was  not  after- 
wards ratified;  and  that  the  bankruptcy 
has  intervened.  Why,  certainly  there  was 
no  express  assent ;  but  that  he  wanted  se- 
curity is  very  clear,  by  his  having  after- 
wards attached  the  goods.  It  shews  he 
would  ratify  the  act  which  would  improve  his 
security.  It  is  then  said,  that  this  act  of  his 
shewed  that  he  did  not  consider  the  goods 
as  his  own.  I  do  not  think  there  is  enough 
to  infer  this  ;  for  it  does  not  appear  when 
he  knew  that  the  arrangement  of  the  16  th 
of  March  had  been  made.  Then,  upon  the 
second  point,  I  think  the  case  of  Solly  v. 
Ralhbone  is  quite  different.  Here  was  an 
express  authority  to  sell,  and  to  pay  Carroll. 
If  the  goods  had  been  handed  over  to  any 
one  but  Carroll,  the  case  might  be  different ; 
they  found  their  way  back  to  the  custody  of 
Culverwell  and  Brooks,  before  any  demand 
was  made.  There  was  no  damage  done  by 
the  removal,  which  was  merely  a  change  of 
place ;  it  is  different  from  the  case  of  lar- 
ceny, where  the  slightest  removal  will  be 
sufHcient ;  but  under  all  the  circumstances,  I 
think  this  was  not  a  removal  sufiicient  to 
amount,  in  point  of  law,  to  a  conversion  of 
the  goods. 

Poslea  to  ike  defendant* 
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CAVE  V.  COLSMAK. 


Hone  Dealing — Warranty — Variance. 

1.  Where,  in  the  course  of  dealing  between 
the  buyer  and  seller  of  a  horse,  the  seller  de- 
ktM  him  as  being  "  perfectly  quiet  and 
free  from  vice"  and  afterwards  a  bargain 
mi  strtick,  nothing  being  expressly  said  on 
t^her  side  about  warranty : — Held,  that  the 
ducriptian  given  by  the  seller  before  the 
fnrchase  was  concluded,  amounted  to  a  war- 
miy. 

9.  Declarttion,  stating  the  consideration 
af  (Ike  purchase  of  a  horse  to  be,  "  that  the 
Im/er  would  give  one  hundred  guineas" :  Evi- 
dence, t^t  the  buyer  was  to  give  "  one  Aun- 
dredgmjuas,  and  10/.  more  if  the  horse 
nM  him  :" — Held,  to  be  no  variance, 

Asnmpsit  on  the  warranty  of  a  horse. — 
The  declaration  stated  the  consideration  to 
be  "in  consideration  that  the  plaintiff,  at 
the  special  instance,  &c.  would  buy  of  the 
defendant  a  certain  horse  at  a  large  price, 
to  irit,  the  sum  of  105/."  the  defendant  un- 
dertook and  faithfully  promised,  &c. 

The  evidence  was,  that  the  plaintiff  was 
to  give  one  hundred  guineas,  ''and  10/. 
more  if  the  horse  suited  him."  That  was 
ooe  of  the  points  made  by  the  defendant, 
on  the  ground  that  this  was  a  variance  from 
the  consideration  alleged. 

The  declaration  stated  the  warranty  to 
be  "  ±gx  the  horse  was  perfectly  quiet,  and 
free  from  vice."  It  appeared  in  evidence, 
that  the  defendant  in  the  course  of  the  deal- 
ing for  the  horse,  had  said  that  the  horse 
'Was  perfectly  quiet  and  free  from  vice ; 
that  after  this  had  been  said,  the  bargain 
^as  concluded,  nothing  having  been  said  on 
either  side  as  to  any  express  warranty. 
The  phuDtifT having,  upon  these  facts,  and 
proof  of  the  unsoundness  of  the  horse,  ob- 
**incd  a  verdict, — 

Mr,  Brodrick  now  moved  to  set  it  aside. 
^if»t,  the  consideration  was  not  correctly 
stated  in  the  plaintifTs  declaration.  The 
evidence  was,  that  the  plaintiff  was  to  give 
one  hundred  guineas,  and  10/.  more  if  the 
hoTMe  suited  him. 

[jMr.  Justice    Bayley. — Either   way   it 
''^ould  be  a  large  price  ;  the  rest  is  stated 
onder  a  videlicet,  and  may  be  rejected.] 
Vol.  VIT.  K.B. 


The  case  is  precisely  the  same  as  that  of 
Blylhe  v,  Bampton(\),  There,  as  in  the 
present  case,  it  was  stated  in  the  declara- 
tion, that,  in  consideration  that  the  plaintiff 
would  purchase  of  the  defendant  a  horse  at 
a  certain  price  or  sum,  to  wit,  the  sum  of 
651,,  the  defendant  undertook  and  promised, 
&c.  The  evidence  was,  that  the  defendant 
was  to  have  651, ;  but  the  defendant  was 
to  return  1/.  if  the  plaintiff  did  not  gain  4/. 
or  61,  by  the  horse :  and  the  Court  held 
this  to  be  a  variance. 

Secondly,  there  was  no  evidence  of  war- 
ranty ;  there  must  be  an  express  warranty 
in  a  contract  like  the  present ;  a  mere  re- 
presentation is  not  sufficient,  it  is  a  mere 
collection  of  phrases  used  by  a  seller  to- 
wards a  buyer  in  the  ordinary  course. 

[jifr.  Justice  Bayley, — But  that  amounts 
to  a  warranty  if  made  before  the  bargain 
takes  place.  The  term  "  warrant"  or 
"  warranty"  is  not  necessary  ;  I  am  sure  I 
have  so  ruled  it  a  great  number  of  times.] 

[^Lord  Tenterden, — Surely  the  price  is 
agreed  upon,  with  reference  to  what  has 
been  previously  said  about  the  character  of 
the  horse.] 

Lord  Tenterden, — Upon  the  first  point,  I 
am  of  opinion,  that  there  was  no  variance 
between  the  contract  as  laid  in  the  de- 
claration, and  as  proved  in  evidence.  It 
only  comes  to  this  : — if  the  buyer  likes  to 
do  so,  he  may  give  the  seller  10/.  more.  I 
do  not  see  how  the  latter  could  bring  any 
action  for  the  10/.,  though  the  buyer  kept 
the  horse.  He  might  say,  "  I  don't  like 
the  horse,  but  V\\  keep  him."  There  seems 
to  be  no  available  condition  about  the 
10/. 

Mr,  Justice  Bayley, — I  am  clearly  of 
opinion  that  there  was  no  variance. 

Rule  refused, 

(1)  3  Bing.  47«;  4  Law  Journ.  C.P.  157.  But 
in  that  case  it  will  be  seen  tbat  Mr.  Justice  Gaselee 
differed  from  the  rest  of  the  Court,  and  thought 
that  the  actual  sum,  being  laid  under  a  videlicet,  was 
immaterial,  as  had  juit  been  suggested  by  Mr.  Justice 
Bayley  in  the  present  case. 
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IS28.     \ 

N    V  10       \     HOWSON  17.  HOUSEMAN. 

Illegal  Wager — Liability  of  Stakeholder, 

Money  deposited  in  the  hands  of  a  stake^ 
holder  on  an  illegal  fvager,  may  he  recovered 
by  the  party  making  the  deposit  as  money 
had  and  received,  although  the  stakeholder 
has  paid  it  over,  if  suck  payment  over  has 
been  made  under  an  indemnity^ 

Assumpsit  for  money  had  and  received. 

At  the  trial,  before  Mr.  Justice  Bayley, 
at  the  York  Summer  Assizes,  it  appeared, 
that  the  sum  sought  to  be  recovered  was 
the  amount  of  the  plaintiff's  deposit  upon  a 
trotting  match  for  ^0/.,  which  had  been 
made  between  the  plaintiff  and  another 
party,  and  in  respect  of  which  the  defen- 
dant acted  as  stakeholder.  The  match  was 
to  be  run  on  York  race-course,  on  a  day 
named ;  but  the  plaintiff  did  not  then  attend, 
and  the  defendant  subsequently  paid  over 
the  whole  amount  in  his  hands  to  the  other 
party,  from  whom  he  received  an  indemnity. 
On  the  part  of  the  defendant,  evidence  was 
tendered  to  shew,  that,  according  to  the  laws 
of  the  turf,  the  match  having  been  play  or 
pay,  the  defendant  had  lost  the  wager ;  but 
the  learned  Judge  refused  to  admit  that 
evidence,  and  a  verdict  was  found  for  the 
plaintiff. 

Mr,  J,  Parke  now  moved  for  a  new  trial, 
contending,  that  the  money  having  been  paid 
over,the  case  was  within  the  distinction  taken 
in  Cotton  v.  Thurland  (1),  and,  therefore  the 
defendant  was  not  answerable.  The  cir- 
cumstance of  the  payment  over  having  been 
made  under  an  indemnity,  did  not  alter  the 
nature  of  the  act,  as  the  plaintiff  was  no 
party  to  it. 

Lord  Tenterden,  —  Payment  of  money 
over,  under  an  indemnity,  is  the  same  thing 
as  if  the  stakeholder  had  retained  it.  I  re- 
gret that  this  case  was  ever  tried.  Courts  of 
justice  ought  not  tobe  occupied  in  the  trial 
of  questions  of  such  a  nature. 
.  Mr.  Justice  Bayley, — I  also  think,  that 
money  paid  over  under  an  indemnity,  must 
be  considered  to  be  still  in  the  hands  of 
the  party  who  makes  the  payment. 

Rule  refused,(2) 

(1)  5  Term  Rep.  405. 

(2)  See  Ilastelow  v,  Jackson,  8B.  &  C.  2H; 
6  Law  Joara.  K.B.  p.  318. 
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PATTEnSON  V,  JONES,  ESQ., 


L ibel — Privileged  Communication — Ser- 
vant — Evidence, 

1.  Where  a  gentleman^  voluntarily  and 
unsolicited,  writes  a  letter  to  another,  touching 
the  character  of  a  person  rvho  lias  lived  n-iih 
the  writer  as  a  servant,  and  is  about  to  be,  or 
is,  engaged  with  the  person  to  whom  the  letter 
is  addressed,  the  mere  circumstance  of  its 
having  been  voluntarily  written,  will  nol 
deprive  it  of  the  protection  given  to  a  privi* 
leged  communication,  although  it  may  reflect 
on  the  character  of  the  servant. 

?.  But  such  a  letter,  to  be  entitled  to  the 
protection  given  to  a  privileged  communica^ 
tion,  must  have  been  written  fairly  and  bon& 
fide  ;  and  whether  it  has  been  so  written  is  a 
question  for  the  jury, 

3.  Semble — that  the  defendant  who  is  sued 
by  the  servant,  in  an  action  of  libel  for  the 
writing  of  such  a  letter,  may,  under  tfte 
general  issue,  (and  without  pleading  ajusti' 
f  cation,  J  give  evidence  of  facts,  tending  to 
shew  that  the  letter  was  written  bon&  fide, 
although  the  facts  themselves,  in  an  ordinary 
case,  would  amount' to  a  justification. 

This  was  an  action  to  recover  damages 
for  certain  libels,  charged  to  have  been  pub- 
lished by  the  defendant,  to  the  injury  of  the 
plaintiff's  character. 

The  declaration  stated,  that  the  plaintiff 
had  been  in  the  service  of  the  defendant  as 
butler ;  and  in  that  capacity  had  behaved 
with  good  temper,  civility,  honesty,  &c. 
(and  so  on,  negativing  the  charges  which 
might  be  inferred  from  the  defendant's  ^Ht 
letter  to  Mr.  Mornay);  that  the  plaintiff 
had  lefl  the  service  of  the  defendant,  and 
had  applied  to  be  employed  by  one  Aristides 
Franklin  Mornay,  as  butler ;  that  the  defen- 
dant, knowing  the  premises,  and  contriving 
to  injure  him,  and  particularly  with  Momay* 
and  to  cause  it  to  be  believed  that  the  plain- 
tiff was  not  fit  to  be  trusted  as  a  servant, 
and  that  he  had  been  guilty  of  drunkennen, 
absence  from  duty,  and  misconduct,  and 
that  he  had  made  free  with,  and  stolen,  and 
purloined  the  wines  of  defendant,  his  master, 
while  he  was  in  his  service,  &c.,  wrote  and 
published,  &c.  (Then  came  the  first  of  the* 
letters  to  Mr.  Mornay,  hereafter  given.) 
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The  second  count,  diarging  a  similar  in- 
tent, set  out  the  second  letter  to  Mr.Mornay. 

The  third  count  slightly  varied  from  the 
others  ;  and  nothing  turned  upon  it. 

The  plaintiff  charged  as  special  damage^ 
that,  in  consequence  of  the  publication  of 
these  libels,  Mornay  had  refused  to  engage 
him  in  his  service  as  he  otherwise  would 
have  done.  It  also,  in  the  usual  form, 
charged  general  damage. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried  at  the  Middlesex 
Sittings  before  this  term,  before  Lord  Ten- 
terden,  when  the  following  appeared  to  be 
the  principal  facts. 

The  defendant  on  the  25th  of  April  1826, 
wrote  the  following  letter  to  Mr.  Mornay. 

"  Putney.  April  25,  1826. 
"  Sir, — Having  been  informed  that  you 
had  an  intention  of  taking  my  butler  into 
your  service,  I  feel  it  incumbent  upon  me 
M  a  neighbour  to  inform  you,  that  I  have 
just  discharged  him  for  misconduct,  and  that 
I  cannot  feel,  myself  justiRed  in  recommend- 
ing it  to  you  to  engage  him  ;  I  have  been 
rather  surprised  that  you  have  not  applied 
to  me  for  his  character,  but  I  shall  not  think 
any  more  about  it. 

"  I  am,  sir, 

"  Your  obedient  servant, 
"  William  Jones." 
"  A.  F.  Mornay,  esq." 

Mr.  Mornay,  immediately  on  the  receipt 
of  this  letter,  addressed  a  letter  to  the  de- 
fendant, as  follows : — 

"  Putney  Heath,  April  20, 1826. 
••  Sir, — It  is  necessary  that  you  should 
state  the  particulars  of  the  misconduct  of 
your  steward,  to  determine  me  to  deprive 
him  of  the  situation  for  which  he  applied  to 
me.  Is  he  sober  and  honest  ?  You  will  of 
course  consider  that  there  ought  to  be 
strong  grounds  for  depriving  a  man  of  his 
character  and  his  bread.  I  will  only  add, 
to  avoid  any  misunderstanding  on  this  point, 
that  I  did  not  seek  to  take  him  from  your 
service,  but  that  he  asked  for  the  situation 
in  my  house,  in  consequence,  he  said,  of  your 
Intention  to  part  with  him. 

"  I  am,  sir, 
"  Your  obedient  servant, 

"  A.  H.  Mornay." 
••  W.  Jones,  esq." 


The  defendant  on  the  following  day  ad- 
dressed the  following  letter  to  Mr.Mornay. 

*'  Sir, — I  am  sorry  that  I  could  not  send 
an  answer  to  your  letter  by  your  servant  this 
morning,  because  I  was  in  a  great  hurry  to 
get  to  town  upon  particular  business.  I 
have  no  hesitation  in  informing  you  that  I 
discharged  my  butler,  not  only  on  account 
of  drunkenness  and  absence  from  his  duty 
in  my  house,  but  on  account  of  my  leaving 
great  reason  to  believe  that  he  had  made 
free  with  a  great  deal  of  my  wine,  &c.,  in 
which  I  found  a  very  great  deficiency  upon 
an  examination  of  the  cellarman,  who  packed 
it  up  to  be  brought  down  to  Putney,  who 
took  a  regular  account  of  it,  whicli  I  have 
got.  Patterson  had  the  audacity  to  open  all 
those  packages  without  any  authority  from 
me ;  a;id  he  acknowledged  that  fact  yester- 
day before  witnesses,  when  he  was  so  con- 
scious of  his  misconduct,  that  he  said  he 
would  not  take  any  situation  in  the  neigh- 
bourhood of  Putney. 

''  Under  these  circumstances,  I  thought  it 
right  and  neighbourly  to  put  you  on  your 
guard  about  him,  which  Mr.  Read  and  I 
ought  to  do. 

*'  I  intended  to  have  furnished  you  with 
more  information,  not  merely  about  him, 
but  about  another  person,  but  as  you  have 
not  treated  the  information  I  have  given  you 
in  the  way  I  took  it  for  granted  you  would 
have  done,  I  shall  decline  to  do  so ;  par- 
ticularly as  I  am  quite  sure  that  you  will  in 
time  be  convinced  of  the  rectitude  and  pro- 
priety of  my  conduct. 

*'  After  what  I  told  Patterson  yesterday 
about  the  wine,  I  do  not  think  he  will. like 
to  live  in  the  neighbourhood  of  Putney ; 
but  I  have  no  objection  to  your  taking  him 
into  your  service,  provided^you  think  you 
can  with  propriety  do  so,  after  what  has 
passed. 

*'  I  am,  sir, 

"  Your  obedient  servant, 

"  William  Jones." 

"  A.  H.  Mornay,  esq." 

Mr.  Mornay  was  not  called,  on  the 
part  of  the  plaintiff,  to  prove  the  special 
damage, — upon  which  Sir  James  Scarlett,  for 
the  defendant,  urged,  that  the  plaintiff  ought 
to  be  nonsuited.  - 


28 


COURT  OF  KING'S  BENCH: 


Mr.  Denman,  for  the  plaintiff,  then  de- 
clared that  he  would  go  on  with  the  case,  as 
one  of  libel,  in  tlie  ordinary  course,  and  in- 
dependent of  the  special  damage.  But  to 
this  Sir  James  Scarlett  objected,  contending, 
that  as  the  special  damage  was  not  proved, 
the  letters  were  privileged  communications 
from  one  gentleman  to  another,  touching 
the  character  of  a  servant. 

Lord  Tenterden  said,  that  as  the  matter 
of  communication  had  originated  with  Mr. 
Jones,  he  would  not  nonsuit  the  plaintiff; 
but  would  reserve  the  benefit  of  the  objec- 
tion for  the  defendant. 

The  defendant's  counsel  then  addressed 
the  jury,  for  the  purpose  of  shewing  that 
the  letters  were  not  written  in  malice,  but 
in  the  proper  and  ordinary  course  of  a  com- 
munication made  from  one  gentleman  to 
another,  touching  the  character  of  a  servant 
who  had  lived  with  the  writer ;  and  which 
it  might  often  be  the  duty  of  a  gentleman  to' 
make,  even  unasked.  In  support  of  this 
line  of  defence,  he  called  witnesses  to  prove, 
that  wine  entrusted  to  the  care  of  the  plain- 
tiff had  been  missing,  and  to  establish  the 
charge  of  drunkenness  against  the  plaintiff. 
— ^Lord  Tenterden  at  the  time  entertained 
doubts,  whether  he  ought  to  have  received 
this  evidence,  there  being  no  justification 
pleaded  ;  but  he  received  it  subject  to  any 
objection  to  be  made  afterwards  on  that 
ground,  if  necessary  on  the  part  of  the 
plaintiff. 

Lord  Tenterden,  in  his  charge  to  the  jury, 
told  them,  that  the  special  damage  was  not 
proved ;  that  they  were  to  lay  it  out  of 
their  consideration  altogether ;  and  that  they 
were  not  at  liberty  to  infer  from  the  facts, 
that  Mr.  Mornay  had  declined  to  engage 
the  plaintiff  in  his  service,  in  consequence  of 
the  writing  of  the  letters  in  question  ;  that 
where  letters  and  representations  were  writ- 
ten, or  made  in  answer  to  applications  to  a 
former  master  of  a  servant,  they  were  in 
general  privileged,  unless  malice  could  be 
shewn  to  have  actuated  the  person  who 
wrote  the  letters,  or  made  the  representations: 
that  was  the  general  rule.  But  in  this  case 
Mr.  Jones  was  a  volunteer  ;  he  began  the 
communication  on  the  subject  of  the  plain- 
tifTs  conduct ;  and  his  Lordship,  therefore, 
said  he  was  not  clear  that  the  same  proof 
was  necessary  on  the  part  of  the  plaintiff, 
as  there  would  have  been,  had  the  case  been 


within  the  general  rule.  That,  from  the 
whole  of  the  facts  in  evidence,  they  (the 
jury)  were  to  decide  whether  the  letters 
were  written  fairly  and  honestly,  or  mali- 
ciously ;  that,  if  they  thought  they  had 
been  written  fairly  and  honestly,  and  ac- 
cording to  the  best  of  the  judgment  of  Mr. 
Jones,  they  would  find  a  verdict  for  the  de- 
fendant :  but  if  they  thought  that  the  let- 
ters had  been  written  maliciously,  and  with 
an  intention  to  injure  the  plaintiff's  charac- 
ter, they  would  find  a  verdict  for  the  plain- 
tiff, with  reasonable  damages.  The  jury 
found  a  verdict  for  the  plaintiff — damages, 
80/. 

Sir  James  Scarlett  now  moved  for  a  rule 
to  shew  cause  why  ,the  verdict  should  not  be 
set  aside  and  a  new  trial  granted.  The  let- 
ters were  written  within  the  protection  given 
to  what  are  called  privileged  communica- 
tions. If  the  plaintiff  had  not  been  a  ser- 
vant of  the  defendant,  they  never  could  have 
been  written.  The  plaintiff  had  therefore 
no  right  to  treat  the  question  as  one  of 
libel  generally. 

{^Lord  Tenterden, — But  the  jury  have  by 
their  verdict  found  that  there  was  malice.J 

The  evidence  to  shew  malice  was  insuf- 
ficient. To  rebut  the  charge  of  malice,  in 
a  case  like  the  present,  it  is  not  necessary 
to  prove  the -minutest  particular  of  every 
fact.  It  is  sufQcient  if  enough  be  shewn  to 
warrant  the  inference,  that  the  matter  as- 
serted, was  not  asserted  with  the  knowledge 
and  under  tlie  belief  that  it  was  entirely 
without  foundation.  The  examination  of 
the  evidence  on  this  point  is  unnecessary 
with  reference  to  the  legal  question. 

Lord  Tenterden. — I  thought,  that  as  Mr. 
Mornay  was  not  called,  there  was  an  end  of 
the  special  damage ;  and  1  so  told  the  jury. 
The  plaintiff,  then  chose  to  go  on,  treating 
the  case  as  an  action  for  libel  in  the  usual 
course.  Then  Sir  James  Scarlett  said, 
"  This  is  a  privileged  communication."  I  said, 
"  No,  it  originated  in  the  letter  voluntarily 
written  by  Mr.  Jones;  he  begins  the  commu- 
nication." Then  Sir  James  went  to  the  jury, 
and  he  called  witnesses,  whose  evidence  was 
pointed  to  the  establishing  of  tlie  charges 
contained  in  the  letters.  As  the  defendant 
had  not  pleaded  any  justification,  but  had 
rested  on  the  general  issue,  I  had  doubts 
as  to  the  legal  admissibility  of  this  evidence ; 
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but  I  did  receive  it.     I  left  the  question  to 
the  jury,  whether  Mr«  Jones  had  written 
these  letters  honestly  and  bond  fide,  or  ma- 
liciously, with  an  intention  to   injure  the 
pliintiff.    1  told  them  that  it  was  not  neces- 
sary for  the  defendant,  in  order  to  relieve 
himself  from  the  charge  of  malice,  to  prove 
his  charge  against  the  plaintiff  with  all  the 
strictness  which  would  be  necessary  if  that 
duffge  were  made  in  a  criminal  proceeding. 
I  said,  that  if  they  believed  the  defendant, 
in  writing  the  letter,  fairly  wished  to  con- 
rey  information  to  Mr.  Mornay,  and  had 
xt  an  intention  to  injure  the  plaintiff,  they 
must  find  that  the  charge  of  malice  in  the 
defendant  was  not  proved,  and  must  find  a 
verdict   in  his  fiivour.      I  think   I  even 
adopted  an  argument  used  by  Sir  James 
Scarlett  in  his  address  to  the  jury  for  the 
defendant,  that  it  was  the  duty  of  a  gentle- 
man, yoluntarily  and  unasked,  to  make  a 
comnranication ;  and  that  the  sole  question 
was  as  to  the  intention — the  bona  fides* 

Mr.  Justice  Bayley. — I  think  this  case 
was  properly  left  to  the  jury.  The  question 
is,  was  this  a  privileged  communication  ? 
If  it  were  not  made  bond  fide^  it  was  not 
within  the  protection  given  to  communica- 
tions of  that  nature,  I  think  a  person  may 
properly,  of  his  own  motion,  desire  a  gen- 
tleman to  put  questions  to  him,  as  to  the 
conduct  of  a  man  who  has  been  his  servant. 
But,  the  jury  are  to  judge  of  the  intention 
with  which  this  is  done ;  and  more  is  to  be 
expected  in  proof  from  him  who  puts  him- 
sdf  into  motion,  and  seeks  for  the  commu- 
nication. The  defendant,  in  his  first  letter, 
8iid  the  same  aa  if  he  had  said,  '*  I  desire 
you  to  uk  me  some  questions  about  that 
man."  He  was  aaked ;  then  came  the  second 
ktter,  and  the  jury  had  to  consider  the 
motivt  with  which  that  was  written. 

Mr.Juslkx  LUiledaU.—l  think    that  if 
this  were  a  privileged  commimication,  no 
plea  of  justification  waa  necessary,  in  order 
to  let  in  the  evidence.     But  the  question, 
whedier  a  communication  is  privileged,  de- 
pends on  the  question,  whether  it  is  made 
honestly  and  bond  fide.    There  is  a  diffe- 
renee  in  the  two  cases,  where  a  gentleman 
19  applied  to  for  the  character  of  a  servant, 
and  that  wherein  the  gentleman  volunteers 
iinsQiidted,  as  the  defendant  did  in  the  pre- 
sent ease.     In  both  cases,  the  jury  are  to 
dedde  upon  the  motive ;  and  where  such  a 


communication  is  voluntary,  they  may  fairly 
expect  more  evidence  to  satisfy  them  that 
the  defendant  acted  bond  fide,  than  they 
would,  if  he  had  waited  until  application 
had  been  mkde  to  him. 

Rule  refused. 

For  cases  of  privileged  communication,  see 
Pasley  v.  Freeman,  3  Term  Rep.  6 1 . 
Bromage  v.  Prosser,  4B.8cC.  247  ;  6  D. 
&  R.  296 ;  and  fully  in  3  Law  Journ. 
K.B.  ftOS. 
M'Dougal  V.  Claridge,  1  Camp.  267. 

As  to  the  privilege  of  a  counsel,  see 
Hodgson  V.  Scarlett,  1  B.  &  A.  232 ;  and 
the  cases  there  cited. 
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Variance — Bond — Intendment. 

Declaration,  in  an  action  of  debt  on  bondf 
stated,  that  the  defendant  acknotvledged  him" 
self  to  be  bound  in  t/ie  sum  of  7,700  pounfii. 

Plea — Non  est  factum. 

On  the  trial,  it  appeared,  that  in  tlte  bond 
tike  word  "  pounds**  was  omitted.  The  eon'* 
dition  was  for  the  payment  of  several  sums 
amounting  to  4,859/.  Is.  S^d. 

Held,  by  Lord  Tenterden  and  Mr.  Justice 
Batfley,  that  the  declaration  was  well  proved 
by  the  bond;  and  that  the  word  ^* pounds^ 
by  necessary  intendment,  might  be  supplied. 
Dissentiente,  Mr.  Justice  LUtledale. 

Debt  on  bond.  The  declaration  stated, 
that  the  defendant,  by  his  writing  obligatory, 
sealed,  &c.,  acknowledged  himself  to  be 
bound  to  the  plaintifTs  intestate  in  the  sum 
of  7,700  pounds  of  lawful  money,  &c.  The 
defendant  pleaded  non  est  factum,  and  other 
pleas  not  necessary  to  be  here  noticed. 

The  cause  was  tried  at  the  Middlesex 
Sittings  before  the  present  term,  when  the 
plaintiff  obtained  a  verdict;  subject  to  a 
question  arising  out  of  the  following  facts. 

The  bond  in  question  ran  in  the  usual 
form  ;  but  by  accident,  the  word  "  Pounds*' 
had  been  omitted  ;  so  that  the  defendant 
became  bound  to  the  intestate  in  the  sum  of 
7,700  of  lawful  money,  &c.  The  condition 
shewed  that  the  bond  was  given  for  secu- 
ring payment  of  several  sums,  amounting  in 
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the  whole  to  4,859/.  Is,  3^1.  Lord  Ten- 
terden  thouglit,  that  under  these  circum- 
stances, the  word  "  Pounds'*  in  the  bond 
might  be  fairly  supplied  by  intendment. 

Sir  James  Scarlett  now  moved  to  set 
aside  the  verdict.  No  case  has  gone  so  far 
as  to  authorize  the  intendment  of  a  word  so 
material  in  the  deed,  as  that  which  is  to  ex- 
press the  whole  form  of  the  obligation.  It 
has  been  decided,  that  you  may  correct  a 
wrong  word,  but  you  cannot  supply  a  ma- 
terial word.  Suppose  this  bond  were  with- 
out any  condition  at  all ;  it  could  never  be 
intended  that  the  obligor  meant  any  given 
coin,  inasmuch  as  all  the  coins  in  circula- 
tion are  "  lawful  money  ;"  and  without  re- 
sorting to  the  extreme  supposition  that  the 
obligor  meant  shillings,  sixpences,  pence  or 
farthings,  yet  it  must  be  borne  in  mind,  that 
tlie  common  form  of  these  obligations  has 
often  used  the  term  **  guineas,"  "  marks," 
and  "  nobles."  The  use  of  the  two  latter 
has  become  almost  obsolete,  on  account  of 
the  disuse  of  the  coins  which  represent 
those  sums;  but  the  use  of  the  word 
^*  guineas,"  is  not  so  obsolete ;  and  if  the 
obligor  intended  "  guineas,"  the  deed  de- 
dared  upon,  as  expressing  "  pounds,"  is 
equally  not  his  deed.  Some  reliance  has 
been  placed  on  the  words  of  the  condition 
as  leading  to  a  necessary  inference,  that  the 
word  "  pounds"  w^as  intended ;  but  the 
condition  leads  to  no  such  inference.  The 
sum  secured  is  4,859/.  Is,  S^rf.  Supposing 
that  it  he  taken,  as  usual,  to  make  the  bond 
for  a  sum  double  the  amount  to  be  secured, 
the  sum  here  dees  not  tally,  so  as  to  admit 
of  this  intendment.  Even  if  it  should  be 
said,  that  the  bond  must  be  taken  to  mean 
a  sum  sufficient  to  cover  the  amount  in  the 
condition,  this  would  not,  of  necessity,  lead 
to  the  supplying  of  the  word  "  pounds," 
for  the  word  "  guineas"  would  equally  an- 
swer the  purpose.  To  intend  that  the  word 
"  pounds"  was  .meant,  would  be  carrying 
intendment  very  far  indeed.  Suppose  the 
omission  were  of  a  different  character,  and 
that  the  word  "  pounds"  w^as  mentioned, 
and  the  number  was  omitted.  Could  the 
Court  intend  an  arbitrary  number  sufficient 
to  cover  the  condition,  and  adopt  an  arbi- 
trary number  selected  by  the  plaintiffs  ?  It 
is  difficult  to  distinguish  such  a  case  from 
the  present ;  and  the  Court,  after  laying 
down  such  a  precedent  as  they  are  called 


upon  by  the  plaintiff  to  do,  may  next  be 
called  upon  to  supply,  not  only  the  coin  in-i 
tended  by  the  obligor,  but  also  the  number 
of  coins.  There  is  here  nothing  to  lead  to 
a  certainty ;  all  is  conjecture,  or  at  the 
most  is  but  probability ;  and  mere  proba- 
bility, however  strong,  is  not  sufficient  to 
warrant  such  an  intendment  as  the  present. 

Lord  Tenterden, — I  agree  that  conjecture, 
nay,  that  probability,  would  not  be  sufficient 
to  justify  us  in  making  an  intendment  like 
that  which  is  required  to  connect  this  bond 
with  the  plaintiff's  declaration.  I  think  there 
should  be  amoral  certainty  as  to  what  was  the 
intention  of  the  obligor;  but  I  think  there  is 
enough  in  the  bond,  taken  with  the  condition, 
to  lead  to  tliat  certainty.  The  bond  alone 
speaks  of  7,700  ;  without  saying  of  what. 
But,  it  is  said,  this  might  mean  guineas, 
marks,  shillings,  and  so  on.  It  might ;  let 
us  then  look  at  the  condition, — what  says 
the  condition  ?  \Vhy,  it  speaks  of  various 
sums,  amounting  in  the  whole  to  4,859 
pounds.  Surely  then,  the  bond,  which  is  for 
a  penal  sum,  must  be  for  a  sum  larger  than 
that  mentioned  in  the  condition.  But  what 
description  of  sum — guineas,  pounds,  or 
marks?  I  have  not  calculated  whether  7,700 
marks  would  satisfy  4,859  pounds ;  and  I 
think  it  is  immaterial.  What  is  the  language 
used  by  the  parties  throughout,  when  speak- 
ing of  a  sum  intended  to  represent  the  ag- 
gregate of  the  fractional  parts  ?  Why  it  is 
pounds — so  many  pounds.  So  many  pounds, 
shillings,  and  pence  ;  there  is  nothing  said 
about  guineas,  or  marks;  or  about  any 
other  coin,  but  pounds,  shillings,  and  pence. 
Then,  when  I  look  at  this  bond,  and  see 
7,700  mentioned,  I  think  it  is  morally  certain 
that  the  word  was  left  out  by  mistake — for 
some  word  has  undoubtedly  been  left  out, 
and  a  word  representing  money,  which  is  to 
cover  4,859  pounds — my  mind  arrives  at  the 
moral  certaiijty,  that  it  is  the  word  "  pounds" 
which  is  omitted. 

3Ir.  Justice  Baylnj, — ^Thcre  are  autho- 
rities to  shew  that  you  may  supply  a  blank 
in  a  deed  like  the  present,  if  you  can 
clearly  ascertain  the  intention  of  the  parties. 
I  am  quite  satisfied  that  the  word  **  pounds" 
was  intended. 

Mr,  Justice  Littledale, — I  have  no  doubt 
in  my  own  mind  that  the  word  "pounds" 
was  intended ;    but  I  am  not  prepared  to 
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say  that  it  is  a  necessary  consequence  that 
we  should  supply  so  very  material  a  word. 
I  entertain  strong  doubts  upon  the  point ; 
and  I  should  rather  say  that  we  ought  not 
to  supply  the  word. 

(There  was  no  other  Judge  in  court.) 

Rule  refused, 

[For  authorities  and  opinions  on  this  sub-* 
jeci,  see — Dodson  v.  Kayes,  Yelv.  193. 
"False Latin  aided;  for  this  singular  reason, 
that  'false  Latin*  abates  a  writ,  because 
the  plaintiflT  may  purchase  a  new  writ ; — but 
wiU  not  destroy  a  bond,  for  the  party  can- 
not have  a  new  bond  when  he  will." 

Logging  V.  Titheton,  Yelv.  225,  and  Cro, 
Jac,  309.  There  false  Latin  was  held  to  be 
fatal  to  the  plaintiff,  according  to  the  report 
in  Yelverton ;  for  the  word  in  the  bond  was 
«aid  to  be  trigintate  instead  of  triginta; 
"  and  forasmuch  as  there  is  no  such  word 
as  trigintate,  per  consequens  the  party  was 
bound  in  no  such  sum ;  and  if  a  man  is 
bound  in  a  bond  in  (lihris)  without  saying 
how  many,  it  is  a  void  bond." 

But  tliis  case  is  differently  reported  in 
Cro.  Jac,  where  it  is  said,  that  "  it  was  after- 
wards adjudged  for  the  plaintiff." 

Hilh  V.  Cooper,  Cro.  Jac. — False  Latin 
in  the  words  expressive  of  the  sum,  held  to 
avoid  the  bond. 

Comyns's  Digest,  tit.  "  Obligation/* — in 
which  most  of  the  cases  are  collected.] 


1828.      Ijardine  and  others  v.  wil- 
nov.  14.  ^      liams  and  others. 

Practice — Bill  of  Exchange — Rule  to 
compute. 

After  judgment  by  default,  in  an  action  on 
a  biU  of  exchange,  if  the  Court  be  satisfied 
by  the  defendant  upon  affidavit,  that  there  is 
a  fair  question  for  a  jury  as  to  the  amount 
really  due,  they  will  leave  the  plaintiff  to  his 
writ  of  inquiry,  and  will  not  send  the  matter 
to  the  Master  by  the  usual  rule  to  compute. 

Action  on  a  bill  of  exchange*  Judgment 
by  default.  The  plaintiff^  having  obtained 
cbe  ordinary  rule  for  sending  it  to  the  Master 
to  compute  the  principal  and  interest,  in- 
stead of  executing  a  writ  of  inquiry — 


Mr,  Chilton  shewed  cause,  upon  an  affi- 
davit of  one  of  the  defendants,  that  he  had 
given  a  check  to  the  bankrupt,  whose  as- 
signees were  the  plaintiffs,  for  a  sum  which 
ought  to  have  been  placed  to  the  credit  of 
the  bill  in  question.  That  he  could  prove 
this  fact  by  the  evidence  of  a  Mr.  Gilby,  if 
the  Court  (by  leaving  the  plaintiffs  to  the 
ordinary  course  of  proceeding,)  enabled  him 
to  compel  the  attendance  of  that  gentleman 
before  a  jury  ;  but  which  evidence  he  had 
refused  to  give,  unless  he  were  compelled. 
And  that,  in  case  a  writ  of  inquiry  were 
ordered,  he,  the  de^endtmt,  believed  he 
should  be  able  materially  to  reduce  the 
damages,  which,  under  the  circumstances, 
could  n6t  be  done  by  means  of  a  rule,  re- 
ferring the  case  to  the  Master.  Upon  these 
facts,  Mr.  Chilton  contended,  that  the  plain- 
tiffs were  not  entitled  to  call  upon  the  Court 
to  dispense  with  the  executing  of  a  writ  of 
inquiry.  The  practice  of  referring  these 
matters  to  the  Master  is  comparatively 
modern ;  and,  in  the  case  of  Longman  v. 
Fenn  ( 1 ),  wherein  the  practice  was  discussed, 
the  Court  said,  that,  "  if  there  was  any 
fact  which  it  was  necessary  for  a  jury  to 
determine,  it  ought  to  have  been  stated  by 
affidavit."  That  has  been  done  in  the  pre- 
sent case.  And  without  the  means  of  com- 
pelling the  attendance  of  the  witness,  the 
defendants  will  have' no  opportunity  of  esta- 
blishing the  fact  necessary  to  reduce  the 
damages. 

Mr,  Evans  (contra)  contended,  that  the 
affidavit. was  flimsy  and  insufficient;  espe- 
cially as  it  did  not  state,  in  terms,  that  ap- 
plication had  been  made  to  the  alleged  wit- 
ness to  make  an  affidavit. 

Mr,  Chilton,  to  shew  that  his  opposition 
was  not  made  for  delay,  offered  to  take 
short  notice  of  executing  the  writ  of  inquiry : 
but  Mr.  Evans  refused  to  accede  to  this 
offer. 

Mr,  Evans,  in  continuation. — The  sole 
question  before  the  Master  is,  whether  the 
bill^  upon  the  face  of  it,  shews  that  any  part, 
either  of  principal  or  interest,  has  been  paid. 
Indeed,  in  the  case  of  Green  v.  Heame  (2) 
Lord  Kenyon  said,  that,  "  by  suffering  judg- 
ment to  go  by  default,  the  defendant  had 
admitted  the  cause  of  action  to  the  amount 
of  the  bill." 

(1)  1  H,Bk542. 

(2)  3  Term  Rep,  302. 
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Lord  Tenterden. — The  practice  of  sending 
these  matters  to  the  Master  is  modern. 
Where  there  is  no  question  as  to  the  amount, 
and  the  whole  is  but  a  matter  of  calculation 
of  figures,  it  is  a  convenient  practice.  But 
in  the  present  case,  it  is  represented  to  us 
to  be  a  matter  at  least  of  considerable  doubt ; 
and  we  do  not,  therefore,  think  that  this  is 
a  fit  case  to  send  to  the  Master.  The  plain- 
tiffs must  execute  tlieir  writ  of  inquiry  in 
the  ordinary  course. 

Mr,  Evans  now  applied  to  have  the  de- 
fendants put  under  terms  to  take  short  no- 
tice of  executing  the  writ  of  inquiry. 

Lord  Tenterden. — No.  You  refused  that 
when  it  was  offered  to  you.  You  preferred 
the  law,  and  you  have  it. 

Rule  discharged. 

[See  also  Eyre  v.  the  Bank  of  England, 
1  Bligh's  "  Cases  in  Parliament,"  582.J 


18^88.     ^ 
Nov.  15.  3 


JAT  0.  COAKS. 


Attomey*s  Bill — Taxation. 

1.  If  an  attorney,  after  the  expiration  of 
the  month,  commence  an  action  against  his 

,  client  for  the  amount  of  his  bill,  and  the 
client  afterwards  apply  to  have  it  taxed, 
though  on  taxation  more  tlian  a  sixth  be  taken 
off,  the  attorney  will  not  be  liable  to  the  costs 
of  the  taxation, 

2.  But  if  the  client  obtain  an  order  for 
taxation,  before  the  commencement  of  the 
action  by  the  attorney,  ihe  latter  will  be  liable 
to  the  costs  of  taxation,  if  the  bill  be  re- 
duced  by  a  sixth. 

The  plaintiff  sued  for  the  amount  of  his 
bill  as  an  attorney. — Alter  the  commence- 
ment of  the  action,  the  defendant  obtained 
an  order  for  the  taxation  of  the  bill ;  and 
in  the  result,  more  than  a  sixth  was  taken 
off:  indeed,  in  point  of  fact,  more  than  a 
third  was  taken  off.  Whereupon,  a  ques- 
tion was  raised,  whether  the  attorney,  under 
the  provisions  of  the  2  Geo.  2.  c.  23,  s.  23, 
was  liable  to  pay  the  costs  of  the  taxation. 

The  case  was  argued  in  Trinity  term  by 
Afr,  Kelly  for  the  client,  and  by  Mr,  Parke 
for  the  attorney. 


For  the  client,  it  was  contended,  that  the 
statute,  when  it  spoke  of  charging  the  at- 
torney with  the  costs,  made  no  distinction 
between  the  fact  of  an  action  having  been 
brought,  or  that  of  one  not  having  been 
brought  upon  the  bill.  But,  even  if  the 
statute  should  be  held  not  to  apply,  the 
Court  had  a  jurisdiction  over  the  attorney 
as  one  of  its  own  officers;  and  in  a  case 
where  so  much  as  a  third  has  been  taken  off, 
they  will  order  the  attorney  to  pay  the 
costs. 

For  the  attorney,  it  was  contended,  that 
the  statute  in  question  authorized  the 
Court  to  do  that  which  it  had  been  con- 
sidered they  had  not  the  power  to  do  be- 
fore; namely,  to  send  a  bill  for  taxation, 
although  no  action  had  been  brought  upon 
it.  And  it  was  to  prevent  an  attorney  load- 
ing his  client  with  the  costs  of  an  action 
before  that  client  could  cause  the  bill  to  be 
taxed,  that  the  statute  was  pasted.  Hence 
the  provisions  that  the  bill  may  be  rendered 
subject  to  taxation,  *'  although  no  action  be 
brought  for  the  same ;"  that  the  bill  shall 
be  delivered  a  month  before  action,  to  give 
the  defendant  an  opportunity  of  taxing  it ; 
and,  that  if  upon  '*  such  taxation*'  (that  is, 
a  taxation  ordered  before  action),  the  bill 
be  reduced  a  sixth,  the  attorney  shall  be 
liable  to  pay  the  costs.  If  the  client  does 
not  avail  himself  of  the  month  given  him 
by  the  statute,  he  loses  the  right  given  him 
of  fixing  the  costs  of  taxation  upon  the 
attorney. 

The  Court  took  time  to  consider,  and  on 
the  l^th  of  November  their  opinion  was 
thus  delivered  by — 

Lord  Tenterden, — We  have  considered 
this  case,  and  have  looked  into  the  act  of 
pariiament ;  and,  on  the  authority  of  a  case 
in  the  Court  of  Common  Pleas,  to  which  we 
have  been  referred,  Benton  v.  Bullard(l), 
we  are  of  opinion  that  the  client  is  not  en- 
titled to  charge  the  attorney  with  the  costs 
of  the  taxation. 

Rule  accordingly. 

(1)   4Bing.561;  6UwJourn.  CP.  115. 
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AMD  ANOTHER. 


Sheriff — Aftsnomer-^P  leading, 

1.  jdn  action  for  false  imprisonment  can 
be  maintained  against  a  sheriff  for  arresting 
a  person  who  is  wrongly  named  in  the  pro^ 
cess,  though  he  be  the  person  against  whom  U 
is  issued, 

2.  But  the  sheriff  is  entitled,  and  is  bound 
to  arrest  the  person,  if  he  be  as  well  known  by 
the  name  in  the  process,  as  by  his  real  name* 

8.  A  person  named  Samuel,  declared 
against  the  sheriff  for  false  ifnprisonment ; 
the  defendant  justified  under  a  writ  against 
the  plaintiff  by  the  name  of  John,  averring 
that  the  plaintiff  was  as  well  known  by  one 
name  as  the  other; — the  plaintiff  thereupon 
replied, — traversing  that  he  was  so  known ; 
but  adding,  by  way  of  new  assignment,  that 
he  brought  his  action  for  a  false  imprison^ 
ment  different  from  that  justijied,  being  a 
false  imprisonment  made  after  the  sheriff  had 
notice,  and  was  satisfied,  that  the  plaint  ff  was 
not  so  known ; — t  lie  defendant  thereufx>n  plead" 
ed  to  the  new  assignment  a  just  if  cation  as 
before,  under  a  writ  against  the  plaintiff 
by  the  name  of  John,  averring  that  he  was 
as  well  known  by  one  name  as  the  other ;  to 
which  the  plaintiff  demurred  : — Held,  tliat 
the  part  of  the  new  assignment  which  went  to 
the  averring  notice,  ^'c,  to  the  sheriff  was  tm- 
material,  and  that  the  plea  to  the  new  assign* 
ment,  which  passed  it  by,  and  was  confined  to 
the  question,  whether  the  plaintiff  was  so 
known,  was  a  good  plea* 

4.  Where  a  plea  justifies  a  trespass,  it 
need  not  expressly  aver  the  identity  of  the 
trespass  justified,  with  that  declared  for,  pro* 
vided  the  identity  be  manifest  from  the  whole 
sub/ect  matter. 

This  was  an  action  of  trespass,  assault, 
and  false  imprisonment  against  the  sheriff 
of  the  county  of  Her t ford,  and  one  of  his 
officers. 

The  declaration  consisted  of  three  counts. 
The  first  was  for  assaulting  and  imprisoning 
the  plaintiff;  bringing  him  along  divers 
public  streets  to  a  common  gaol,  and  there 
imprisoning  him.  The  second  was  for  as- 
saulting and  falsely  imprisoning  the  plaintiff; 
and  the  third  was  for  a  common  assault. 

The  defendants  pleaded — 

First,  the  general  issue  to  the  whole. 
Vol.  Vn.  K.B. 


Secondly,  (to  the  first  count,)  a  justifica- 
tion under  a  writ  against  the  plaintiff  by 
the  name  of  John  Car  ridge,  directed  to  the 
defendant  the  sheriff;  the  plea  averring  that 
the  plaintiff  was  as  well  known  by  the  name 
of  John  Carridge  as  by  that  of  Samuel 
Carridge. 

Thirdly  and  Fourthly,  similar  pleas  to  the 
second  and  third  counts. 

The  plaintiff  replied — 

To  the  second  and  fourth  pleas  ;  taking 
issue  on  the  averment,  that  he  was  as  well 
known  by  one  name  as  by  the  other. 

To  the  third  plea ;  traversing  the  aver- 
ment that  he  was  as  well  known  by  one 
name  as  by  the  other.  The  traverse,  how- 
ever, did  not  conclude  to  the  country, 
but  had  the  following  statement  after  it : — 
"  That  he  brought  his  actipn,  and  declared 
therein  by  the  second  count,  not  for  the  as- 
sault and  imprisonment  mentioned  in  the 
third  plea ;  but  for  that  the  defendants,  after 
the  plaintiff  had  been  assaulted  and  impri- 
soned, and  kept  and  detained  in  prison,  as  he 
had  in  the  first  count  complained,  had  notice, 
and  were  satisfied  that  the  plaintiff  was  never 
called  or  known,  as  well  by  the  christian 
name  of  John,  as  by  that  of  Samuel,  and 
that  the  said  arrest  and  imprisonment  were 
unlawful ;  and  that  after  they  had  such 
notice  and  were  so  satisfied,  they  assaulted 
and  imprisoned  the  plaintiff  for  a  long  space 
of  time,  to  wit,  &c.,  as  plaintiff  had  com- 
plained in  the  second  count ;  and  which  as- 
saults and  trespasses  newly  assigned,  were 
other  and  dillerent  trespasses  from  those 
nnentioned  in  the  third  plea." 

To  tlie  new  assignment,  the  defendants 
(after  the  .general  issue)  pleaded,  that  as  to 
the  trespasses  newly  assigned,  a  certain  writ, 
&c. ;  and  so  went  on  to  justify  under  a 
writ  against  the  plaintiff  by  the  name  of 
John  Carridge ;  and  averring  that  the  plain- 
tiff was  as  well  known  by  one  name  as  the 
other. 

To  this  the  plaintiff  demurred ;  assic;n- 
ing  for  special  cause,  that  the  defendants 
luid  not  traversed  or  denied  the  material 
averment  in  the  new  assignment,  tliat  they 
had  notice,  and  were  satisfied  that  the  plain- 
tiff was  not  as  well  known  by  one  name  as 
the  other. 

And  that  they  had  not  averred  that  the 
trespasses  attempted  to  be  covered  by  the  last 

F 


31 


COURT  OF  KING'S  BENCH : 


plea,  were  the  same  as  those  mentioned  in 
the  new  assignment. 

(This  last  went  merely  to  the  omission  of 
the  formal  words  at  the  end  of  tlie  plea — 
thus,  "  which  said  trespasses  are  the  same  as 
those  in  the  introductory  part  of  this  plea,  and 
in  the  said  new  assignment  mentioaed.") 

The  case  was  argued  on  a  former  day. 

Mr.  Brodrick  for  the  plaintiff.  —  The 
plain tifTs  new  assignment  may  be  informal, 
but  it  is  sufficient  in  substance. 

\_Mr.  Justice  Bayley. -^YiliKt  would  be  the 
issue  upon  it  ?] 

Whether  he  was  as  well  known  by  one 
name  as  the  other. 

[il/r.  Juitic0  Bayley. — Then  you  do  by 
new  assignment,  that  which  you  ought  to  do 
by  traverse.] 

If  this  were  unnecessarily  done  in  a  de- 
claration, it  would'  not  be  bad  in  substance. 
A  new  assignment  is  in  the  nature  of  a  new 
declaration.  Supposing  that  the  defendants 
knew  that  the  plaintifFhad  been  arrested  by  a 
wrong  name,  the  case  o^  Morgans  v.  Bridges 
(I)  decided,  that  the  sheriff  in  such  a  case 
may  not  detain  a  defendant. 

[Mr,  Justice  ^a^^.— No,  it. only  decid- 
ed that  the  sheriff  was  not  liable  to  an  action 
at  the  suit  of  a  plaintiff  for  not  detaining 
him  ;  and  the  case  was  decided  upon  that 
express  ground.] 

The  plea  to  the  new  assignment  is  bad, 
for  the  special  causes  of  demurrer.  The 
charge  in  the  new  assignment  is,  that  the 
defendants  detained  the  plaintiff  after  they 
knew  and  were  satisfied  (hat  the  plaintiff 
was  not  as  well  known  by  one  name  as  the 
other.  The  plea  merely  sets  out  a  writ, 
and  affirms  that  the  plaintiff  was  as  well 
known  by  one  name  as  the  other.  There 
might  have  been  two  writs,  and  two  diffe- 
rent arrests :  under  the  first,  the  sheriff  may 
not  have  had  notice  ;  under  the  second  he 
might ;  or  if  the  writ  were  the  same,  the 
plaintiff  would  have  a  right  to  apply  the 
imprisonment  in  the  count  which  is  justified 
by  the  plea  to  the  original  taking,  and  might 
apply  the  new  assignment  to  the  time  which 
occurred  af\er  the  sheriff  had  notice  of  the 
name  being  wrong.  The  plea  to  the  new 
assignment  is  also  clearly  bad,  in  not  aver- 
ring that  the  trespass  justified  is  the  same 
as  that  which  is  mentioned  in  the  new  as- 

(1)  1  Bam.  &  Aid.  647. 


signment  It  only  states,  in  the  outset, 
"  as  to"  the  matter  newly  assigned ;  and  at 
the  close  it  states,  that  the  plaintiff  was  de- 
tained in  the  gaol  for  the  time  in  the  second 
count  and  in  the  new  assignment  mention- 
ed ;  but  it  omits  the  formal  and  indispen- 
sable averment,  that  the  trespasses  are  the 
same. 

Mr»  R,  V,  Richards,  contrtt. — The  new 
Assignment  is  inconsistent  with  the  defen- 
dants' plea  to  the  count.  It  avers  notice  to 
the  sheriff;  but  notice  to  him  makes  no  dif- 
ference in  respect  of  his  legal  liability, 
tiiough  it  may  as  to  the  damages.  The 
new  assignment  probably  means  that  the 
original  detention  might  be  lawful ;  but  that 
the  continuance  of  it  after  notice  was  not 
justifiable.  But  a  new  assignment  is  not  in 
the  nature  of  a  new  declaration ;  nor  can 
it  be  applied  to  any  trespasses  but  those 
which  are  mentioned  in  the  declaration,  al- 
though it  may  give  a  more  specific  de- 
scription. Then,  what  is  the  main  question 
in  issue  upon  the  plea  to  the  new  assign- 
ment? It  is,  whether  the  plaintiff  was  as 
well  known  by  one  name  as  by  the  other. 
The  notice  to  the  sheriff  is  nothing;  the  fact 
of  the  sheriff  being  satisfied  is  nothing.  If« 
in  point  of  fact,  the  plaintiff  was  as  well 
known  by  one  name  as  the  other,  the  sheriff 
was  bound  to  arrest  him.  The  new  assign- 
ment, however,  is  bad ;  for  it  eootains  mat- 
ter of  traverse,  and  also  of  new  averment. 
The  defendants  were  therefore  bound  to  re- 
peat their  justification ;  and  if  the  plaintiff 
chooses  to  say  that  there  were  two  arrests, 
the  defendants  have  a  right  to  say  that  there 
were  two  writs.  As  to  the  special  eanse  of 
demurrer,  respecting  the  not  averring  the 
identity  of  the  trespass,  such  an  averment 
is  not  indispensably  necessary.  It  is  suf^ 
ficient,  if  from  the  whole  context  the  iden- 
tity, of  necessity,  appears. 

The  Court  took  time  to  consider,  and 
this  day  judgment  was  delivered  by 

ilfr.  Justice  Bayley.  — AfVer  stating  the 
pleadings  to  the  declaration,the  learned  Judge 
observed — To  the  second  justification  the 
plaintiff  put  in  what  was  called  a  new  assign- 
ment ;  but  it  went  beyond  the  legal  powers 
of  a  new  assignment,  and  introduced  mat- 
ter which  was  never  before  allowed  in  a 
new  assignment. — [Here  tlie  learned  Jodge 
read  it.] 
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f  The  iirat  part  of  the  traverse  might  be  a 
proper  answer  to  the  justification.     But  it 
did  not  propose  any  issue  on  that  point 
It  went  on  stating^  that  after  the  plaintiQ* 
liad  been  imprisoned^  as  was  staled  in  the 
Jirsi  count,  the  defendants  had  notice  am) 
were  satisfied  that  the  plaintiff  was  not  as 
well  known  by  one  name  as  the  other ;  and 
tliat  notwithstanding  this,  they  afterwards 
imprisoned  him  as  be  had  complained  in  his 
second  count ;    and  that  it  was  for  this  he 
brought  bis  action ;   and  that  this  was  a 
different  trespass  from  that  which  was  jus^ 
tified  by  the  plea.     Therefore,    thjs  i^ew 
assignment  takes  upon  itself  not  merely  tq 
aSirm  that  the  second  count  was  for  another 
and  a  different  trespalss ;  but  it  also  gives 
the  trespass  this  new  character— -that  it  was 
committed  after  the  defendants  had  notice 
and  were   satisfied  that  the  plaintiff  waa 
not  as  well  known  by  one  name  as  the  others 
We  shall  presently  see  how  far  this  goes 
beyond  the  proper  powers  of  a  new  assign* 
raent.     To  this,  the  defendanta  pleaded,  in 
justification,  a  writ  against  the  plaintiff  by 
tlie  name  of  John,  and  set  out  the  justifica-i 
tion  in  terms  similar  to  those  used  in  the 
former  plea,  affirming  as  before,  that  the 
plaintiff  was  as  well  known  by  one  name  as 
the  other.     There  was  not,  at  the  end  of 
this  plea,  the  usual  allegation,  thai  this  was 
the  same  trespass  mentioned  in  the  new 
assignment,  or  mentioned  in  the  introduc- 
tory part  of  the  plea  ;  but  as  it  professes, 
in  the  introductory  part,  to  justify  the  tres- 
pass mentioned  in  the  new  assignment,  and 
states  a  writ,  under  which  the  plaintiff  was 
taken  and  detained  for  the  time  mentioned 
in  the  new  assignment,  we   think  the  iden- 
tity of  the  trespass  is  sufficiently  clear. — 
Then  comes  the  main  question  upon  these 
pleadings.    In  the  discussion  of  that  ques- 
tion it  becomes  necessary  to  consider  what 
are  the  powers  of  a  new  assignment.  When 
a  party  confesses  and  avoids,  you  cannot 
bath  reply  and  new-assign  upon  him.     Yoq 
may  reply  ;    and  may  yourself  confess  and 
avoid  ;  or  you  may  traverse  ;  and  you  can 
only  new-assign  by  omitting  to  traverse. 
You  may  new-assign,  by  shewing  that  your 
action  is  brought  for  a  trespass  different 
from  that  which  is  justified  by  the  plea,  and 
vou  may  then  point  out  more  particularly 
the  subject  matter  of  your  complaint.     But 
tfaia  new  assignment  allegesi  first,  that  the 


plaintiff  was  not   as  well  known  by  the 
name  of  John  as  by  that  of  Samuel.     This 
is  foreign  from  the  purpose  of  a  new  assign- 
ment, and  is  totally  out  of  place  in  a  new 
assignment.  It  then  goes  on  to  aver  another 
fact — that  the  assault  and  false  imprisonr 
ment  was  after  tlie  defendants   had   had 
notice,  and  were  satisfied  that  the  plaintiff 
was  not  as  well  known  by  one  name  as  by 
the  other.     But  how  is  that  part  of  a  new 
assignment  ?  or  how  can  the  Court  act  upon 
it  ?  It  is  totally  out  of  place.     The  arrest 
was  good  or  was  bad,  according  to  the  foct 
whether  the  roan  was  as  well  known  by  one 
name  as  the  other  \  but,  says  the  allegation 
in  this  pleading,  '*  you  arrested  me  after  you 
had  had  notice  and  were  satisfied  that  I  was 
not  as  well  known  by   one  name  as  the 
other."  What  a  loose  allegation  is  this  I  and 
bow  likely  to  destroy  the  very  object  of 
pleading,  which  is  to  arrive  with  certainty  at 
the  point  in  dispute.  You  may  convince  the 
sheriff,  you  may  give  notice  to  him,  and  may 
satisfy  him  that  you  are  not  as  well  known 
by  the  name  of  John  as  by  that  of  Samuel ; 
but,  yet  the  fact  may  be  that  you  are  so 
known,  and  may  have  been  called  by  the 
name  of  John,  and  have  answered  to  it,  over 
and  over  again.     But  what  would  be  the 
consequence  if  the  sheriff,  thus  convinced 
and  thus  satisfied,  were  to   discharge  you 
out  of  custody  ? — why,  that  he  would  be  liable 
in  an  action  for  damages  at  the  suit  of  the 
plaintiff  in  the  writ.     Therefore  the  whole 
of  this  is  immaterial  and  useless.     Then, 
the  only  material  part  left  is,  that  the  plain- 
tiff brought  his  action  for  another  and  a 
different  trespass.— -If  that  is  so,  it  is  com- 
petent again  for  the  defendants  to  insist 
that  they  had  a  writ  and  were  warranted  to 
make  the  arrest.     Mr.  Brodrick,  for  the 
plaintiff,  put  it  two  ways :    first,  supposing 
that  it  was  the  same  writ  under  which  the 
defendants  justified  in  both   pleas ;   and, 
secondly,  supposing  that  there  were  differ-^ 
ent   writs.     But  unless    there  were  two 
arrests  the  plaintiff  ought  not  to  have  new- 
assigned,  and  if  there  were,  the  slieriff  has 
a  right  to  meet  one  fact  by  another.    He 
says  "  if  there  were  two  arrests,  there  were 
two  writs ;"  but  either  way  the  plea  has 
well  answered  the  new  assignment.     The 
plea  says,  that  at  the  time  of  the  arrest 
mentioned  in  the  new  assignment,  the  plain* 
tiff  was  as  well  known  by  the  name  of  John 
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as  by  that  of  Samuel,  and  that  he  was 
arrested  under  the  authority  of  a  writ 
against  him  by  the  name  of  John ;  upon  that 
plea,  the  plaintiff  might  and  ought  to  have 
taken  issue.  Instead  of  so  doing  he  has 
sought  to  maintain  a  departure  from  that 
certainty  and  simplicity  in  pleading,  which 
formerly  was  properly  attended  to.  But 
it  was  also  suggested  by  Mr.  Brodrick, 
that  there  might  be  but  one  arrest ;  and 
that  the  defendants  would  be  entitled  to 
split  the  time ;  and  if  the  original  taking 
was  lawful,  and  the  subsequent  detainer 
was  unlawful,  to  apply  one  count  to  the 
arrest,  and  the  other  to  the  detainer. 
Upon  this  I  give  no  decided  opinion ; — 
I  am  sure  you  cannot  split  it,  so  as  to  be 
entitled  to  give  one  answer  to  one  justi- 
fication, and  another  to  the  other  justifica- 
tion, in  respect  of  one  transaction.  Here, 
it  is  sought  to  do  so,  by  forcing  on  the 
defendants  the  fact  of  the  sheriff  having 
notice  and  being  satisfied  &c. — I  am  au- 
thorized to  say,  that  my  Brother  Holroyd 
agrees  with  us,  in  this  our  judgment  (1).  We 
are  therefore  of  opinion  that,  if  the  new 
assignment  can  be  supported  at  all,  the  plea 
18  a  good  answer  to  it ;  and  consequently 
there  roost  be 

Judgment  for  the  defendant. 


1828.      7 

N         IS      t     HEAD  P.  DIGOON. 

Buyer  and  Seller, 

An  offer  made  by  one  party  to  an  intended 
contract^  allowing  a  given  time  to  the  other 
to  accept  or  refuse  it^  does  not  bind  the  per' 
son  who  offers^  until  it  has  been  accepted; 
and  he  may  therefore  withdraw  his  offer 
within  the  linuted  time, 

^ni^semble,  that  if  the  acceptance  of  such 
an  qffer^  and  the  withdrawing  of  it,  be  simtd' 
taneouSf  the  withdrawing  sluill  be  preferred; 
and  neither  party  will  be  bound. 

This  was  an  action  of  assumpsit,  to  re- 
cover damages  for  the  breach  of  a  contract 
for  the  sale  of  a  quantity  of  wools  by  the 
defendant  to  the  plaintiff.     The  declaration 

(1)  Mr.  Juittce  Holroyd  had  retired  fit^m  thebenob 
1>etw6en  the  time  of  tbo  argument  and  that  of  the 
jodgmoot. 


contained  three  special  counts,  stating,  a  con- 
tract for  the  purchase  by  the  plaintiff  of  the 
wools ;  an  undertaking  by  the  defendant  to 
deliver  them  within  a  given  time ;  the  readi- 
ness of  the  plaintiff  to  accept  and  pay  for 
them ;  and  failure  of  performance  of  the  con^ 
tract  in  the  defendant,  by  his  not  detiverii^ 
them. 

Plea — ^The  general  issue. 

The  cause  being  tried,  at  the  last  Assizes 
for  the  county  of  Suffolk,  before  Mr.  Jus- 
tice Holroyd,  the  following  appeared  to  be 
the  material  facts. 

On  the  17th  of  April  1828,  the  plaintiff 
and  defendant  were  in  treaty  for  the  sale  of 
the  wools  in  question  ;  but  there  was  a  diffi- 
culty as  to  the  price.  The  defendant  put 
down  the  prices  which  he  would  take ;  and 
it  was  agreed  that  the  plaintiff  should  have 
a  given  time  to  consider  whether  he  would 
accept  the  offer  or  not.  There  was  a  dis« 
pnte  as  to  the  time  which  the  plaintiff  was 
to  have ;  but  this  did  not  become  material. 
The  following  is  a  copy  of  the  paper  de- 
livered on  the  day  in  question  by  the  defen<» 
dant  to  the  plaintiff*. 

Thetford,  April  17,1828. 
Offered  Mr.  Head,  of  Bury,  tlie  under 
wools,   with  three  days  grace,  front  the 
above  date. 

40  Super  Head  and  Lamb  i 
40  Head,  ditto  idl.  IOj. 

17  Broad  Head  3 

As  per  sample  ;  delivered  in  good  ditioq 
(meaning  condition). 

Fras.  DiggoD. 

Subsequently,  (and,  as  the  plaintiff  con- 
tended, in  this  the  three  days  grace)  the 
plaintiff  called  on  the  defendant,  accepted 
the  offer,  and  desired  the  defendant  to  de- 
liver the  wools.  The  defendant  dontended, 
that  the  plaintiff  was  out  of  time ;  and  said, 
he  had  disposed  of  them  to  another  person. 
Independent  of  the  question  of  time,  the  de- 
fendant's counsel  contended,  that  on  the 
17th  of  April  there  was  no  bmding  con- 
tract between  the  parties,  inasmuch  as  it 
was  sought  by  the  plaintiff  to  reserve  an 
option  to  himself,  and  leave  none  to  the 
defendant ;  and  to  shew  that  this  was  not 
binding,  they  relied  on  the  case  of  Cooke  v. 
OxleyXl),      The  learned  Judge  thought 

(1)  3  TrnttRep.  659.      . 
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this  objection  was  well  founded  ;  and,  he 
therefore  nonsuited  the  plaintiff. 

Mr.  Serjeant  Storks  now  moved  to  set 
aside  the  nonsuit. — The  case  of  Adams  v. 
Lindsell{^)  has  decided  that  there  is  no 
objection,  in  principle,  to  an  offer  made  by 
the  seller  to  be  accepted  in  a  given  time  by 
the  buyer.  In  that  case,  an  offer  sent  in  a 
letter  by  the  post,  to  be  accepted  by  the 
return  of  post,  was  held  to  be  binding ;  the 
Court  observing,  that,  if  it  were  not  so,  nd 
contract  could  ever  be  completed  by  the 
post ;  that  the  defendant  must  be  consider-* 
ed  in  law,  as  making,  during  every  instant 
of  the  time  the  letter  was  travelling,  the 
same  identical  ofifer  to  the  plaintiff;  and 
then  the  contract  is  completed  by  the  ac« 
eeptance  of  it  by  the  latter.  How  is  it  pos- 
aible  to  distinguish  the  reasoning  of  that 
case  from  that  which  must  apply  to  the  pre- 
sent ?  The  defendant  must,  in  law,  be  con* 
aidered  as  making,  during  every  instant  of 
the  time  that  was  allowed  to  the  plaintiff  as 
grace,  the  same  identical  offer  ;  and  the  con* 
tract  became  completed  by  the  plaintifPs  ac» 
cepting  it  within  the  limited  time. 

[Lord  Tenterden. — The  question  really 
comes  to  this  single  point :  Must  both  par- 
ties be  bound,  or  will  th^  binding  of  one  be 
aafBcient  ?  You  say  that  you  were  to  be 
frte  for  the  given  time,  and  that  the  defen- 
dant was  to  be  bound.] 

Just  so. 

\Lord  Tenterden. — What  is  the  form  of 
your  declaration  ?  Why,  it  treats  of  a  bar- 
gain, a  complete  contract ;  an  absolute  and 
unconditional  bargain.  You  have  not  prov- 
ed it  to  be  so;  those  counts  will  not  do. 
Whether  a  declaration  could  be  framed  so 
as  to  be  sustainable,  we  need  not  at  present 
wy.] 

The  declaration  applies  to  the  contract 
when  accepted ;  it  was  then  a  complete 
bargain. 

Lord  Tenterden. — That  will  not  do ;  if 
the  contract  is  to  be  taken  as  made  only 
when  you  accepted,  you  inust  remember 
that  the  defendant  did  not  then  agree. 

Mr,  Justice  Bay  ley.  —  And«  upon  the 
ttiain  question,  you  will  find  that  in  the  case 
of  Rouikdge  v.  Grant  (8),  it  was  decided, 

(S>  1  Ban.  h  Aid.  681. 
(5)  4  Bing.  643 1  1  Moors  6i^.P.ri7i  6  Law 
Joaza.CP 


that  unless  both  parties  are  bound,  neitlier 
is  to  be  bound. 

Rule  refused. 

[Note. — In  the  case  o£Routledgev,  Grants 
as  reported  in  1  Moore  S^  Payne,  at  p.  788, 
will  be  found  some  observations  of  the  Lord 
Chief  Justice  Best,  which  seem  not  perhaps 
to  question  the  authority  of  the  case  of 
Adams  v.  Lindsell,  but  to  treat  it  as  a  case 
tvhich  was  decided  upon  very  particular 
grounds,  and  from  which  a  general  rule  can* 
not  safely  be  deduced  ;  and  in  the  case  of 
Kennedy  v.  Lee,  8  Merivale  454,  Lord  El- 
don,  speaking  of  a  contract  by  letter,  is  re<i> 
ported  to  have  said:  **  I  have  always  under* 
stood  the  law  of  the  Court  to  be,  with  refe- 
rence to  this  sort  of  contract,  that,  if  a  per- 
son communicates  his  acceptance  of  an  offer 
within  a  reasonable  time  of  the  offer  being 
made ;  and  if,  within  a  reasonable  tim^  of 
the  acceptance  being  communicated,  no  tarir 
ation  has  been  made  by'  either  party  in  the 
terms  of  the  offer  so  made  and  accepted, 
the  acceptance  must  be  taken  as  simulta- 
neous with  the  offer,  and  both  together  as 
constituting  such  an  agreement,  as  the  Court 
wilt  execute.''  So  that  Lord  Eidon  seenaa 
to  have  thought  that  a  reasonable  time 
should  be  allowed  to  the  person  who  haa 
made  the  offer,  after  he  has  received  notice 
that  it  has  been  accepted.  From  the  report 
of  the  case  of  Adams  v.  Lindsell,  it  would 
appear  also,  that  the  declaration  was  open 
to  the  same  objection  as  that  which  Lord 
Tenterden  pointed  out  in  the  present  case 
of  Head  v.  Diggon.^ 


1 828       ^ 

Nov    28      %    ®l^**  ^'  STEAD  AND  ANOTHBE. 

Costs — Joint  Defence. 

Two  defendants,  sued  in  trespass,  defended 

jointly  throughout  the  cause.     On  the  trials 

the  plaintiff  obtained  a  verdict  against  one 

of  the  defendants,  and  a  verdict  mas  returned 

for  the  other.     The  Master,  on  taxation, 

taking  into  consideration  that  the  defence  wa$ 

joint,  allowed  to  the  defendant,  who  obtained 

a  pe^3icif^,^y  40«.  costs.    And  keld^  by 

the'C^M^to  be  sufficient, 

•      ,^  •"•« 

R)L  flj^jfese,  reported  in  6  Law  Jouyb. 
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K.6.  Trin.  it  will  be  seen  that  the  plaintiff 
recovered  a  verdict  against  one  of  the  de- 
fendant! ;  and  failed  as  to  the  other,  who 
thereupon  obtained  a  verdict. 

The  case  arose  out  of  the  statute,  which 
declares  that  a  person  who  shall  be  sued  for 
anjtliing  done  in  pursuance  of  that  act, 
and  who  shall  obtain  judgment  in  his  favour, 
shall  be  entided  to  treble  costs.  Both  de- 
fendants in  this  cause  appeared,  and  de- 
fended by  the  game  attorney,  and  there  was 
but  one  defence  on  the  trial.  The  Master,^on 
tasung  costs  in  the  cause,  taking  into  con- 
sideration that  the  plaintiff  had  obtained  a 
verdict  against  one  of  two  defendants  in  a 
joint  defence,  allowed  but  40«.  costs  to  the 
defendant  who  had  gained  the.Terdiet :  and 
in  giving  treble  costs,  he  took  the  usual 
course  of  allowing  half  the  single  costs, 
and  then  half  the  latter ;  making  in  all  70s* 

A  rule  having  been  obtained  by  this  d«* 
fendantcalling  on  the  plaintiff  to  shew  cause, 
why  the  Master  should,  not  be  directed  to 
review  bis  tascation,  on  the  ground  that  he 
should  have  alloyved  full  costs, — 

Mr,  Brodrick  shewed  cause. — The  case 
of  Holroyd  v.  Brtar{\)  decided,  that,  un- 
der similar  circumstances,  the  defendant 
was  not  entitled  to  costs. 

Mr,  HtUchintofif  contra. — The  case  cited 
is  distinguishable.  There  were  several  (head- 
ings j  and  the  plaintiff  succeeded  on  the 
general  issue :  here,  the  plaintiff  entirely 
failed  as  to  this  defendant. 

Lord  Tenterden» — I  think  the  Master  has 
made  a  proper  allowance  ;  and,  seeing  that 
it  was  a  joint  defence  by  tlie  same  attorney, 
I  have  no  doubt,  that  as  much  has  been  al- 
lowed, as  could  have  been  incurred  by  this 
defendant,  separately  from  the  joint  de- 
fence. 

Rule  d'ucharged. 

[See  Huttock  on  CosUj  2nd  edit.  sec.  3. 
p.  I4O9  wherein  the  statutes  and  earlier 
cases  are  given.] 

(1)  4  Bsn.  &  Aid.  43. 
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Pracike^^Sham  Plea. 


Where  a  sham  plea  it  so  framed  as  to  lead 
to  two  modes  of  trial,  or,  is  otherwise  so  out. 
of  the  usual  course,  as  to  put  tfte  plainiiffTs 
altornet/  to  unusual  delay,  or  to  the  neces* 
sity  of  consulting  counsel,  btfore  he  can 
f^(y> — ihe  Court  will  set  aside  the  plea,  give 
leave  to  the  plainliff  to  sign  judgment,  and 
order  the  defendant's  attorney  to  pay  the 
costs  of  the  application* 

Assumpsit  on  a  promissory  note. — ^Tbe 
defendant  pleaded  a  sham  plea,  similar 
in  terms  to  that  in  Jones  v.  Studd^l),  The 
plaintiff  therefore  obtained  a  rule  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty 
to  sign  judgment  for  want  of  a  plea,  and 
why  the  defendant  or  his  attorney  should 
not  pay  the  costs  of  that  application ;  this 
had  been  obtained  on  an  affidavit  that  the 
plea  was  false. 

Mr,  R,  F.  Richards  now  appeared  tq 
shew  cause. — He  had  no  affidavit  to  verifj 
the  plea ;  but  as  the  plea  did  not  raise  two 
modes  of  trial,  he  submitted,  on  the  autho- 
rity of  the  case  of  Mertngton  v.  Beckett^ 
(which,  with  other  cases,  wiH  be  found  in  the 
note,}  that  the  Court  would  not  interfere. 
He  submitted  also,  that  the  case  of  Smith  v, 
Baekwell,  in  the  Court  of  Common  Pl^as, 
was  in  his  favour,  and  against  the  interfe- 
rence, of  the  Court  upon  motion. 

[il/r.  Justice  Bayley, — There  is  a  later 
case,  in  the  Court  of  Common  Pleas, 
against  you :  the  case  of  Jones  v.  Studd^ 
You  put  the  plaintiff  to  trouble  and  delay, 
by  pleading  this  out  of  the  common  course.] 

Mr.  Gunning,  for  the  plaintiff,  prsyed 
that  the  defendant's  attorney  might  be 
ordered  to  pay  the  costs.  The  Court  had 
so  ordered  in  the  case  of  Fincent  v.  Groome, 

Lord  Tenterden. — Let  the  rule  be  abso- 
lute, and  that  the  defendant's  attorney  pay 
the  costs  of  this  application. 

Rule  absolute. 

[Note, — ^The  severpih  cases  which  hav# 
been  decided  on  this  subject  do  not  appear 

(1)  4Bing. 663;  1  MoorslcP.  643)  6Uw  Jm^. 
aP.  153,  iutn  Tami. 
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tb  be  very  consistent ;  but,  on  the  whole, 
it  appears  that  the  rule  may  probably  be 
laid  down,  as  we  ha^e  endeavoured  to  shape 
it  at  the  head  of  this  case.  The  following 
is  the  substance  of  the  principal  cases 
which  occurred  prior  to  the  above  case  of 
Starling  v.  Pain, 

1818. — Thmnas  v.  Vandermoolen^  2  B.  & 
A.  1 97. — "  Where  a  sham  plea  was  pleaded, 
calculated  to  raise  issues  requiring  different 
modes  of  trial,  the  Court  suBered  the 
plaintiff  to  sign  judgment,  as  for  want  of  a 
plea,  and  made  defendant  or  his  attorney 
pay  the  costs  occasioned  by  the  plea,  and 
the  costs  of  the  rule  for  correcting  the  pro- 
ceeding." 

[The  action  was  assumpsit. — Pleas,  to 
goods  sold,  payment.  To  the  other  counts, 
judgment  recovered.] 

Mr%  Justice  Bqyley. — It  is  true,  that  in 
this  case  there  has  been  a  rule  to  abide  by 
the  plea ;  but  thai  makes  no  difference :  in 
fkct,  it  puts  the  defendant  on  his  guard, 
for  the  rule  leaves  it  to  the  party  to  abide 
by  his  plea  or  not,  as  he  chooses  ;  and  if 
he  abides  by  it,  he  must  do  so,  subject  to 
all  its  consequences. 


such  pleas  being  pleaded  in  future,  they  di* 
rected  that  the  defendant's  attorney  should 
pay  the  costs  of  the  application. 


'  ISIB.—Bartley  v.  Godslahe,  2B.  &A. 
199. — '*  Where  a  sham  plea  was  such  as  to 
make  it  necessary  for  the  plaintiff's  attorney 
10  consult  counsel,  and  therefore  cause  de- 
lay and  expense,  the  Court  suffered  the 
C plaintiff  to  sign  judgment,  and  made  tlie 
defendant's]  attorney  pay  the  costs." 

[Action  on  bill  of  exchange. — Plea — ^'fhat 
tbe  parties  had  accounted ;  that  the  defen- 
dlUit  indorsed  the  plaintiff  a  bil)  of  exchange 
for  part  of  the  sum  found  due,  and  in  satis- 
faction of  the  remainder,  assigned  to  plain- 
tiff a  judgment  obtained  by  defendant  in 
the  Court  of  Exchequer  in  Ireland ;  that 
the  bill  was  outstanding  in  the  hands  of  a 
third  person,  and  that  the  judgment  re- 
mained in  full  force.] 

The  Court  said,  that  this  being  an  ingeni- 
ous plea,  which  the  plaintiff's  attorney 
could  not  be  expected  to  understand,  would 
put  him  to  the  expense  of  consulting  coun- 
sel, and  thereby  occasion  delay  and  expense. 
It  was  an  improper  plea  to  be  put  upon  the 
files  of  the  court;  upon  tbia  ground,  they 
made  the  rule  abaolute.    And,  to  prevent 


\B\9.— Bones  v.  Punter,  2  B.  &  A.  777. 
— <*  Defendant  pleaded  two  pleas,  requiring 
different  modes  of  trial : — Held,  that  on 
producing  an  affidavit  of  the  falsehood  of 
the  pleas,  the  plaintiff  was  entitled  to  sign 
judgment." 


ISftft.—Shadwell  v.  Berthoud,  5B.  &  A. 
750. — *'  Where  a  plea  is  so  framed,  as  thai 
it  may  reasonably  induce  the  plaintiff  to  con^ 
suit  counsel,  in  order  to  know  how  to  deal 
with  it,  the  Court  will,  on  affidavit,  that 
such  plea  is  wholly  false,  permit  the  plain- 
tiff to  sign  j[udgment  as  for  want  of  a 
plea." 

Per  Curiam, — ^This  rule  must  be  made 
absolute,  for  the  plea  was  obviously  for  the 
purpose  of  gaining  time,  and  would  natu- 
rally induce  the  attorney  for  the  plaintiff  tb 
consult  counsel  upon  it ;  and  in  such  cases, 
if  the  plea  be  false,  the  Court  will  permit 
judgment  to  be  signed.  If  these  pleas  are 
to  be  tolerated,  the  defendants  ought,  at 
least,  to  adopt  old  and  well-known  forms. 


IS^Z.—Body  V.  Johnson,    5  B.  &  A. 
751,  note  (a). 


IBM — Corbeti  t.  Powelk  Ibid. 


1  BZB.—Richley  v.  Proone,  1  B.  &  C.  286 ; 
2  D.  &  R.  661. — *'  Declaration  in  assumpsit 
for  use  and  occupation. — PUa — ^That  after 
the  cause  of  action  accrued,  'and  before  the 
exhibiting  of  the  plaintiff's  bill,  the  defen- 
dant delivered  to  the  plaintiff  certain  goods 
in  satisfaction  of  the  promises  in  the  de- 
claration, which  the  latter  accepted  in  satis- 
faction. This  plea  being  in  every  respect 
false,  the  Court  permitted  the  plaintiff  to 
sign  judgment  as  for  want  of  a  plea." 


-   ' , 


\B%S.^Young  v.  Gadderer,  1  Bii^.  d80» 
— -'*  Where  (ft  defendant,  after  delayii^  and 
deluding  a  ''plaintiff  with  promises  to  pay, 


,  ■«•• 
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pleaded  adjudgment  -recovered,*  the  Court 
refused  ^o  set  aside  the  plea,  and  permit  the 
plaintiff  to  sign  judgment." 

Mr.  Justice  Park, — The  principle  which 
has  generally  heen  acted  on  in  the  Court  of 
King's  Bench,  is,  that  if  the  plea,  being 
false,  be  also  such  as  to  demand  different 
modes  of  trial,  or  so  ingenious  as  to  occa- 
sion perplexity  and  expense  to  the  plaintiff*, 
the  Court  will  allow  him  to  sign  judgment. 
In  the  present  case,  only  one  issue  has  been 
raised  ;  the  plea  is  one  of  the  most  usual, 
and  the  affidavit  does  not  allege,  as  it  ought 
to  have  done,  that  the  plea  is  false. 


1823.— il/erin^/on  v.  BecfceU,  2  B.  &.  C. 
81  ;  3D.  &  R.  81.—"  The  Court  will  not 
compel  a  defendant  to  verify  his  plea." 

Assumpsit  for  goods  sold. — Defendant 
pleaded  a  plea  precisely  similar  to  the  one 
in  Richley  v.  Proone, 

[Note, — This  plea  is  very  different  from 
those  in  the  cases  where  the  Courts  have 
allowed  plaintiffs  to  sign  judgment  as  for  want 
of  a  plea.  In  Richley  v.  Proone,  in  this  case, 
and  in  all  where  the  Courts  have  refused  to 
allow  this,  the  plea  has  been  simple,  usual, 
and  requiring  no  special  proof,  and  creating 
no  delay,  by  making  it  necessary  for  the 
plaintiff  to  consult  counsel.  But  all  the 
cases  in  which  these  inconveniences  have 
prevailed,  say,  that  there  tlie  Courts  will 
permit  judgment  to  be  signed.] 


1828,  Hil.Term.— i^miVA  v.  Backn^eH,  4 
Bing.  512;  6  Law  J.  C.P.  89.— "  Where 
the  defendant  pleaded  a  delivery  of  a  pipe 
of  wine,  in  satisfaction  of  the  plaintiff's  de- 
mand, the  Court  refused  to  permit  the 
plaintiff  to  sign  judgment  as  for  want  of  a 
plea." 

Mr,  Justice  Park, — "  There  is  nothing  on 
the  face  of  a  plea  absurd,  or  inconsistent 
with  the  allegation,  that  wine  has  been  given 
in  satisfaction  of  a  demand.  There  is  only 
a  single  plea." 

Mr,  Justice  Gaselec, — **  Where  the  plea 
has  raised  diflerent  issues,  has  been  ex- 
ceedingly intricate,  or  has  been  a  mockery  of 
the  proceedings  of  the  Court,  a  discretion- 
ary power  has  sometimes  been  exercised  by 
the  Judges :  but  that  cannot  be  done  with 
respect  to  a  single  plea,  which  has  nothing 
improper  on  the  face  of  it." 


ISZS,-^ Jones  v.  Studd^  4  Bing.  663 ;  s.e. 
1  Moo.  &  P.  643  ;  6  Law  Journ.  C.P.  153. 
'*  Where,  to  an  action  o»  a  bill  of  exchange, 
the  defendant  pleaded  a  rambling  demur- 
rable plea,  which  appeared  to  be  a  trick  on 
the  face  of  it,  the  Court  ordered  it  to  be 
struck  out,  on  an  affidavit  of  its  falsehood, 
giving  the  defendant  leave  to  plead  de  novo, 
and  requiring  him  to  try  at  the  next  sit- 
ting.*." 

[In  this  case,  the  pleas  were  the  same  as 
those  in  Starling  v.  Pain — in  totidem  verbis. 
Mr,  Serjeant  Jones,  who  shewed  cause,  con- 
tended, that  if  the  pleas  were  struck  out,  a 
part  of  the  declaration  would  remain  un- 
answered ;  and  relied  on  Smith  v.  Backwell, 
where  the  Court  resolved  not  to  interfere 
with  pleas  on  motion,  unless  they  were  a 
mockery  of  the  Court,  or  required  different 
modes  of  trial,  or  were  likely  to  perplex 
the  plaintiff  unnecessarily  with  nice  points 
of  law.] 

The  Court  thought  this  a  plea  of  the 
latter  description,  clearly  demurrable,  and 
a  mere  trick  on  the  face  of  it, 

Mr,  Justice  Gaselee, — I  think  this  is  a  pro- 
per and  merciful  application,  andjchat  the  rule 
ought  to  be  made  absolute,  with  leave  for  the 
defendant  to  plead  de  novo,  upon  his  under- 
taking to  try  after  term.     Smith  v.  Back' 
well  was  decided  with  reference  to  the  par- 
ticular plea  pleaded  in  that  case ;  but  the 
present  case  f:ills  within   the  principle  laid 
down  in  Bleivitt  v.  Marsden  (2),  where  the 
Court  said,  *'  there  might  be  occasions,  where 
they  would   not  enter  into  any  question  as 
to  the  truth  of  the  jW^?nen/ recovered,  plead- 
ed in  the  usual  form,  upon  motion,  but  would 
await  the  time  for  producing  the  roll,  when 
such  a  plea  would  be  regularly  disproved  :" 
but  they  expressed  great  indignation  against 
the  abuse  which  had  grown  up  of  late,  and 
was  continually  increasing,  of  loading  and 
degrading  the  rolls  of  the  Court  with  sham 
pleas   of  this  nonsensical  nature,  makings 
them  the  vehicles  of  indecorous  jesting  ;  by 
which  it  sometimes  happened,  that  the  time 
of  the  Court,  which  ought  to  be  better  em- 
ployed, and  was  sufficiently  engaged  with  the 
real  business  of  the  suitors,  was  taken  up 
in  futile  investigations  of  nice  points,  whicH 
might  arise   on  demurrers   to  sham  pleas. 
And,  in  order  effectually  to  put  a  stop  to 

(?)  10  East,  t^. 
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diis  practice  in  future,  they  made  the  rules 
absolute,  in  this  and  several  other  cases, 
wherein  the  same  form  of  plea  bad  been 

filed. 


FmceiU  ▼•  Oroome,  1  Chit.  Rep.  182. — 
'*  Sham  pleas,  which  required  different 
nodes  of  trial,  and  pleaded  so  as  to  entrap 
tbe  plaintiff,  were  set  aside,  with  costs  to 
be  piid  by  the  attorney,  although  he  was 
expressly  instructed  by  the  defendant  to 
plead  a  dilatory  plea." 

Mr.  D.  Pollock^  for  the  defendant,  ad- 
mitted that  the  pleas  conld  not  be  support* 
ed,  but  produced  an  affidavit  of  the  defen* 
diint,  which  stated,  that  his  attorney  had  on 
fbrtoer  occasions  pleaded  dilatory  pleas  for 
him,  and  that  he  desired  him  to  adopt  the 
same  coarse  in  the  present  case.  It  was 
contended  that  the  attorney  having  framed 
the  plea  according  to  his  client's  instruc* 
tioDs,  ought  not  to  be  made  partially  liable 
for  the  eotta,  and  so  much  of  the  rule  as 
rebied  to  him  ought  to  be  discharged.— 
But, 

The  Court  said,  this  was  a  very  improper 
plea  and  the  attorney  ought  to  pay  the  costs. 

Rule  absolute. 


1828.       *>     WOOLLBT  0.  SCOVBLL  AKD 
Nov*  11-5  AHOTBBR. 

Tort— ^tult/Sca/ton. 

Where  a  party,  by  fus  own  negligent  or 
wrongful  aetf  deprives  another  of  sufficient 
presence  of  mind  to  take  advantage  of  a 
wamhig  given  to  avoid  any  danger  or  acci» 
deni  thai  nuty  happen  to  him  from  that  act,' 
such  naming  will  tiot  discharge  the  wrong* 
doer  from  tmbility. 

Case,  for  the  negligence  of  the  defendants' 
servants  in  throwing  a  quantity  of  wool 
from  a  warehouse,  whereby  the  plaintiff  was 
greatly  injured,  &c.  It  appeared  in  evi- 
dence, that  before  the  wool  was  thrown 
down,  the  defendants'  servants  had  called 
oat  to'  warn  the  passengers ;  but  that  the 
plaintifl^  notwitlistanding  the  caution,  con- 
ceiving he  could  escape,  ran  on  and  receiv- 
Voi.  VII.  K  J8, 


ed  the  injury,  which  was  the  subject  of  the 
action,  by  the  wool  falling  upon  him.  It 
was  also  in  evidence,  that  had  the  plaintiff 
stood  still,  or  gone  back,  on  hearing  the 
warning,  he  would  have  ^been  in  safety. 
Lord  Tenterden  directed  the  jury,. that  if 
the  plaintiff  by  his  own  negligence  had  in- 
curred the  danger,  and  received  the  injury 
complained  of,  the  defendant  was  entitled 
to  a  verdict ;  but,  advised  them,  if  they 
were  of  opinion,  that,  in  the  confusion  of 
the  moment,  he  lost  his  presence  of  mind, 
and  thus,  by  running  forward,  met  with  the 
accident  he  intended  to  avoid,  they  would 
then  find  a  verdict  in  his  favour.  The  jury, 
accordingly,  under  this  direction,  found  a 
verdict  for  the  plaintiff,  and  now 

Sir  J.  Scarlett  (with  whom  was  Mr.  F. 
Kelly)  moved  for  a  new  trial,  on  the  ground 
of  a  misdirection;  contending,  tliat  the  plain- 
tiff alone  was  to  blame,  and  that  having 
heard  the  warning,  which  had  he  attended 
to  he  would  not  have  received  the  injuryi 
he  could  not  maintain  the  action : — But, 

Lord  Tenterden.— The  first  fault  was, 
that  of  the  defendanU'  servants  in  throwing 
the  wool  down,  instead  of  lowering  it  by 
means  of  a  crane.  The  defendant,  as  he 
himself  confessed,  on  being  remonstrated 
with  when  the  accident  happened,  did  this 
to  avoid  expense ;  and  it  is  no  injustice 
that  he  should  be  obliged  to  pay  for  the 
mischief,  which  his  negligence,  and  want  of 
common  care  originated. 

Afr.  Justice  Bayley. — I  think  the  direc- 
tion was  perfectly  right.  If  the  defendant, 
by  his  own  wrongful  act,  deprived  the  plain* 
tiff  of  his  presence  of  mind,  he  is  liable  for 
the  consequences. 

Mr.  Justice  Littledale. — I  have  no  doubt 
upon  the  law  having  been  rightly  stated  to 
tlie  jury.  Had  it  not  been  for  the  act  of 
the  defendant,  the  plaintiff  would  have  re- 
tained his  self-possession.  It  is  not  sur- 
prising that  he  should  have  been  alarmed ; 
and,  as  the  alarm  was  created  by  the  defen- 
dant, he  is  properly  answerable  in  this  ac- 
tion. 

Rule  refused. 
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18128.      ) 

Nov.  18.  i 

Aitomey't  Bill — Tasfoium. 

(SimUar  pomU  to  thai  determined  in  Jayv. 
Coaksi  ante,  p.  SM.) 

la  tbis  case  a  rul^  had  been  obuiped  bj 
Mr.  Ronfe  on  the  part  of  the  di^nt«  to 
charge  the  attorney  with  the  costa  of  the 
taxation  of  his  bill,  mo^e  than  a  sixth  bav- 
ingbeen  taken  off. 

The  client  had  obtained  a^  order  fo^r 
taxation  the. day  before  the  action  was 
brought  on  the  bill,  but  nothing  was  done 
under  the  order,  until  after  the  action  was 
so  brought. 

Mr.  ChUty^  for  the  attorney,  contended^ 
that  the  recent  decbion  in  Jay  v.  Cooks  was 
in  his  favour.    But  by 

Lord  Tenterden,—T!he  fact  of  the  order 
being  obtained  before  the  action  wasbrought, 
fdters  the  case.  The  attorney  nust  pay 
the  coats* 

Rule  absolute. 


1828.     ) 

Nov    12     t  ^^^  I-INnENATJ  V.  DESBOROUOH. 

insurance — Suppression  of  Fact, 

1.  Whether  a  proposed  assurance  he  upon 
ahipping,  or  lives,  or  against fre,  it  is  the  duty 
of  the  assured  to  conmunicate  every  tnaterial 
fact  necessary  to  beknomn  to  the  assurer. 

ft.  And  if  any  such  fact  he  knonm  and 
not  communicated,  the  policy  will  be  void,  dU 
though  the  assur^  did  not,  at  the  time,  bc" 
Ueve  it  to  be  material* 

This  was  an  action  against  the  secretary 
of  the  Atlas  Insurance  Company,  on  a  po- 
licy of  assurance  upon  the  life  of  Firederick 
late  Duke  of  Saze  Gotha.  The  defence 
appeared  at  length  upon  the  pleadings ;  the 
substance  of  them  being,  that  the  policy 
was  void,  inasmuch  as  the  office,  at  the 
time  of  the  effecting  of  the  insurance,  had 
not  been  truly  informed  of  the  state  of  the 
Duke's  health  and  constitution.  The  cause 
was  tried  at  Guildhall,  before  Lord  Tenter- 
den,  at  the  Sittings  before  this  term,  when 
the  following  appeared  to  be  the  principal 
facts. 

The  formal  facts  were  not  disputed. 


The  question  betweej(^  the  parties  wa|^ 
as  to  the  representation  that  had  been 
made  by  the  assured  when  the  policy  was 
effected,  and  the  suppression  of  certain  facts 
alleged  by  the  assurers  to  be  material. 

By  the  declaration  made  by  the  assured, 
and  connected  with  the  policy,  it  appeared 
Uutt  the  assured  s^t^  that  the  Duke  had 
no  rupture  or  cancer,  dangerous  hemor- 
rhage or  fits ;  that  he  was  not  engaged  in 
any  occupation,  or  accustoqied  to  any  habits, 
prejudicial  to  hei^lth ;  that  he  was  at  that 
time  in  good  health,  and  not  afflicted  with 
any  disorder  tending  to  shorten  life ;  and 
the  assured  then  a^eed  that  that  declara* 
tion  was  to  be  made  the  basis  of  the  con-* 
tract  between  him  and  the  assurers ;  tod  that 
if  it  should  appear  that  he  had  made  any 
untrue  averment,  the  policy  should  be  void* 
and  the  money  paid  as  premium  be  forfeited* 

With  this  dedaration  there  was  given  in 
the  certificate  of  two  physicians,  inUie  form 
of  answers  to  t^estions  put  to  them  on  tho 
part  of  the  office.  Among  othersi  the  fol^f 
lowing  were  put 

Question,  In  what  state  ofliealth  was  he 
vrhen  you  saw  him  last  ? 
.    Answer,  He  was  in  a  state  of  perfect 
bodily  health. 

Q.  What  is  his  general  state  of  health  ? 

A,  The  state  of  health  of  his  Highness 
is  to  be  called  good  for  the  following  rea- 
sons: because  all  operations  of  his  bodv  are 
performed  undisturbed;  because  he  is  in 
full  vigour,  and  has  the  most  healthy  and 
lively  complexion  ;  thus  that  he  appears  to 
be  not  older  than  forty  years. 

Q.  Are  you  acquaifited  with  his  ever 
having  been  afflicted  with  rupture,  gout, 
dropsy,  cancer,  asthma,  vertjgo,  fits,  hemor- 
rhage of  any  kind,  complaint  of  the  liver,  or 
other  disease,  or  with  his  having  any  aymp«> 
toms  of  disease  ? 

A,  His  Highness  is  totally  free  firom  all  the 
here-mentioned  deficiencies  and  diseases ; 
except  that  since  1809,  he  has  had  a  cataract 
m  the  left  eye,  which  can  be  operated  upon, 
and  that  since  1819,  he  is  hindered  in  the  fa* 
tvHiy  of  speakinc^  in  consequence  pf  an  in- 
flammation in  the  chest,  of  which  h^  was 
cured. 

Q,  Do  you  believe  lie  is  quite  free  firom 
any  disease,  or  symptoma  of  dis^fuiej  and  in 
perfect  health  ? 

A.  Quite  free  fiK)m  aU  o|hflR  4ii0f*^i 
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iB  aTso  free  flrotn  all  atid  every  synnptom  of 
diseases,  and  can  consequently  call  the  state 
of  fats  healthi  perfectly  good  and  excellent. 

Q.  Are  you  acquainted  with  any  cir- 
cuimstance,  having  a  tendency  to  the  short- 
ening of  his  lifCf  or  which  can  make  an  in- 
surance upon  his  life  more  than  usually 
hazardous  t 

A.  Such  circumstance  I  do  not  know,  as 
far  as  human  knowledge  may  go ;  and  such  ' 
apprehension  may  he  of  less  value  in  the 
person  of  his  Highness  than  of  any  other 
persoi),  considering  the  great  attention  to 
preserve  his  health. 

Q,  Are  there  any  other  circumstances 
mthm  your  knowledge,  which  the  directors 
ought  to  he  acauainted  tvitk  ? 

A.  Any  otner  circumstances  hy  which 
the  life  of  his  Highness  could  he  endan- 
gered are  utterly  unknown  to  me. 
~  Evidence  was  also  given  of  the  certifi- 
cates, and  answers,  upon  which  the  Union 
Insurance  office  had  acted,  on  occasion  of 
an  insurance  effected  previously  hy  that  of- 
fice upon  the  same  life ;  and  which  certifi- 
cates and  answers  had  been  communicated 
by  the  tJhion  Insurance  ofBce  to  the  Atlas, 
ihe  defendants'  office,  when  the  assurance 
now  in  question  was  in  treaty  at  the  latter. 

The  certificate  whiizh  had  been  sent  to  the 
tJhion  office,  and  the  contents  of  which 
were  cotnitiunicated  to  the  Atlas,  was  made 
by  Messrs.  Bemhardi ;  and  it  may  here  b6 
itientioned,  that  the  cause  of  the  preiient  in- 
surance being  proposed  to  the  Atlas  was, 
that  the  practice  df  the  office  of  the  Union 
was,  not  to  insure  beyond  a  certain  sum 
upon  the  life  of  a  foreigner,  and  that  that 
omce  had  already  insured  up  to  the  limited 
Horn  upon  the  life  of  the  Duke.  This  cer- 
tifieate  was  also  in  the  form  of  answers  to 
questions  put  by  the  Union  office,  among 
which  Were  the  following. 

Q.  Is  he  at  preseiit  to  your  knowledge  in 
perfect  health  f 

A.  We  saw  him  last  night  in  the  operft, 
where  his  looks  shewed  tnat,  agreeable  to 
bh  cnrcnmsttoces,  he  w&s  in  perfect  health. 

Q.  h  his  mode  of  life  teint>erate  and 
r^pilar? 

A.  Wq  can  give  about  that,  the  most 
VOaillttXXfftf  aMibranced;  lAis  everything  is 
fldtt^  td  ttifiBfteirve  his  health,  and  as  he  strictly 
Mib#g  the  advice  of  hi^  physicians. 

In  flB^^t  to  anbthier  questibn,  the  answe)r 

¥«!,  tbtt  lit  iai  ^<  dlonii  and  of  a  vvbite 


coniplexion,  but  hia  white  complexion  ia  not 
to  be  called  unhealthy,  so  we  judge." 

[All  the  questions  and  answers  are  given 
according  to  the  literal  translation  fiom  the 
German.] 

Q,  Do  you  know  of  any  other  circum* 
stance  that  ought  to  be  communicated  to  the 
directors  t 

A*  Agreeably  to  our  information,  the 
Duke  has  led  a  dissolute  lilb,  by  which  he 
has  lost  the  use  of  his  speech,  and,  accord- 
ing to  some  information,  also  that  of  hia 
mental  faculties,  which,  however,  is  contra- 
dicted by  the  medical  men ;  and,  however 
little  influence  we  believe  this  has  on  his  na- 
tural life,  we  find  it  our  duty  to  mention 
this. 

Q.  Do  you  recommend  the  insurance  to 
the  directors? 

An  We  believe,  that,  considering  all  cir« 
cumstances,  we  can  fully  recommend  this 
insurance. 

Then  followed  these  observations : — •'  We 
believe  tliat  the  life  of  the  Prince,  on  ac- 
count of  the  regulated  habits  which  are  pre- 
cisely followed,  is  sooner  to  be  assured 
than  that  of  a  thoroughly  healtliy  personi 
^ho  is  left  entirely  to  his  own  regulations. 
It  is  the  general  belief  of  the  public,  that 
the  Duke  will  live  many  years  to  come.'* 

Upon  the  statement  disclosed  by  the 
above'documents,  the  Atlas  office  (the  de- 
fendants) insured  the  life  of  the  Duke  fot 
five  years,  in  the  sum  of  3!208/.  The  pre- 
mium was  at  a  rate  exceeding  the  ordinary 
payment ;  but  no  great  reliance  was  placed 
by  the  plaintiffs  upon  the  rate  of  {Payment. 
The  Duke  died  within  eight  months  from 
the  time  of  the  assurance  beins  effected. 

From  the  evidence  now  aodnced,  upon 
depositions  as  to  the  actual  state  of  health 
of  the  Duke  when  the  above  certificated 
were  given,  it  appeared  that  there  were 
many  other  circumstances  respecting  his 
personal  situation  which  had  not  been  dis* 
closed  at  the  time ;  and  whether  it  was  ne- 
cessary to  disclose  them,  became  the  quedtion 
in  this  case.  It  seemed,  that  the  **  hinder- 
fence"  of  speech,  mentfoned  by  the  phy- 
sicians, had  become  a  total  losft  of  speech 
for  nearly  two  years  before  the  effecting  of 
the  policy ;  the  Duke's  valet  declaring  that 
he  bad  not  known  him  to  utter  &  syllable 
within  that  period.  It  appeared  too,  Ih^ 
the  Djode  by  v^hibh  be  conveyed  his  senti- 
naentsi  vrto  itt  g^eral  either  by  writbg  or 


44 


COURT  OF  KING'S  BENCH: 


gesture,  though  it  was  also  stated  by  one 
witnessi  that,  within  the  time  spoken  to  by 
the  valet,  he  (the  witness) had  heard  the  Duke 
utter  the  monosyllable,  "  Yes,"  or  "  No." 
tjpon  one  occasion,  when  in  the  presence  of 
bis  council,  he  had  been  desired  to  signify 
bis  assent,  if  he  should  assent  to  the  mea- 
sure then  under  discussion,  by  patting  the 
cheek  or  touching  the  arm  of  one  of  the.  in- 
dividuals then  present,  and  that  he  had  ac- 
cordingly done  so  by  patting  the  cheek  of 
that  individual,  and  that  he  had  been  in 
the  habit  of  expressing  himself  in  this 
mode. 

It  appeared  also,  that  he  had  been  sub- 
ject to  catarrhal  attacks,  which  came  upon 
him  frequently.  A  Dr.  Stark,  who  knew 
the  Duke,  but  who  was  not  one  of  the  phy- 
sicians who  had  given  the  certificate,  stated, 
that  he  had  entertained  a  very  strong  sus- 
picion that  there  was  some  affection  in  the 
brain,  and  he  expressed  a  wish  to  the  Duke 
of  Saxe  Weimar,  Duke  Frederick's  suc- 
cessor, that  whenever  the  Duke  should  die, 
the  skull  should  be  opened ;  and  on  his 
death  the  doctor  came  from  Jena  for  the 
purpose  of  being  present  at  the  opening. 
When  it  was  opened,  there  was  found  a 
large  tumour,  not  attached,  but  lying  on  the 
brain,  towards  the  region  of  the  right  tern* 
pie.  This  had  occasioned  the  skull  to  be 
thicker  in  that  part  than  in  any  other.  All 
the  medical  men  concurred,  that  this  must 
have  been  bom  with  the  Duke,  or  have 
been  formed  at  a  very  early  period  of  his 
life,  and  before  the  bones  of  the  skull  were 
matured.  The  immediate  cause  of  the  death 
was  water  on  the  brain. 

But  the  most  important  omission  in  the 
certificates,  was  that  which  related  to  the 
sute  of  the  Duke's  mental  faculties.  *  No 
mention  of  this  was  made  in  the  answers  to 
the  questions  put  by  the  Atlas  office ; 
though  it  was  slightly  alluded  to  by  the  Bern- 
bardis,  in  their  certificate  forwarded  to  the 
Union  office.  The  fact  was,  that  the  mind 
of  the  Duke  had  lost  its  powers  for  some 
years ;  he  was  perfectly  imbecile,  and  he  was 
subject  to  the  rude  familiarity  of  servants) 
and  others,  who  occasionally  took  advantage 
of  this  his  helpless  situation.  These  facts 
were  known  to  the  physicians  who  had 
certified. 

These  facts  being  in  evidence,  the  plain- 
tiff called  a  Mr.  Green,  a  surgeon,  who 
having  heard  this  evidence,  stated  his  opt- 


nion  to  be  tliat  the  catarrhal  affections  ia 
this  case  were  not4ikely  to  shorten  the  life 
of  the  patient ;  that  the  loss  of  speech  did 
liot  appear  to  be  connected  with  any  disease 
in  the  brain ;  that  the  water  had  come  upon 
the  brain  shortly  previous  to  the  deaths 
and  that  the  tumour  on  the  brain,  con* 
srdered  by  itself,  was  not  likely  to  prevent 
the  patient  living  for  several  years  longer : 
but  upon  cross-examination,  this  gentleniaii 
admitted,  that  if  he,  with  a  knowledge  of 
the  facts  known  to  the  certifying  physicians^ 
had  had  tlie  same  questions  put  to  him,  he 
should  have  thought  it  proper  to  mention 
the  catarrhal  complaints^  and  the  loss  of  in- 
tellect. 

Upon  this  answer.  Lord  Tehterden  ex- 
pressed his  opinion  that  there  was  an  end 
of  the  plaintiff's  case  by  reason  of  the  want 
of  a  sufficient  disclosure. 

The  plaintifPs  counsel  submitted  that 
this  alone  would  not  deprive  the  plaintiff  of 
his.  right  to  recover ;  and  the  examination 
of  the  witness  was  then  carried  on  as  fol- 
lows : — 

Q.  You  say  that  you  would  have  thought 
it  riffht  to  disclose  those  circumstances. 
Would  that  have  been,  because  in  your 
opinion  they  were  material  ? 

A.  Whatever  importance  the  state  of  the 
intellects  might  have  with  regard  to  the 
case,  the  fact  of  the  imperfection  of  speecli 
would  be  a  still  stronger  fact,  as  it  related 
to  the  state  of  the  brain.  But  still,  if  there 
was  any  considerable  impairment  of  intel- 
lect, in  giving  my  opinion  upon  the  case  to 
an  insurance  office,  I  should  think  it  righ| 
io  mention  that  fact.  , 

Q.  Would  that  be  founded  upon  an  opi« 
nion  that  the  fact  would  influence  a  man's 
life? 

A*  No.    But  because  it  might  rabe  a 
suspicion  as  to  the  state  of  the  brain. 
•  Q.  Then  you  would  communicate  it  to 
the  office  that  they  might  know  it,  and  form 
their  own  judgment  ? 

A.  Yes. 

Q.  Not  that  it  would  tend  to  influence 
the  value  of  the  life,  but  that  it,  might  en- 
able them  to  make  further  inquiry  ? 

A,  Yes. 

Lord  Tenterden  hereupon  said,  that  he 
should  leave  the  question  to  the  jury  in  this 
form. — "  If  in  vour  opinion/ any  fact  ma- 
terial for  the  information  of  the  office,  re^. 
specting  the  health  of  ^he  partyi  Isnown  tQ 
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to  the  party  certifying,  was  not  commnnU 
cated,  the  policy  is  void." . 

The  plaiatiflrs  counsel  submitted,  that 
the  question  should  be  put  to  the  jury, 
whether  the  information  not  communicated 
was  material  in  the  judgment  of  the  party 
certifying.  But  his  Lordship  still  believing 
that  the  question,  as  first  stated,  was  the 
proper  one,  the  plaintilTs  counsel  elected  to 
be  nonsuited ;  and  was  nonsuited  accord* 
ingly. 

.  Mr.  Brougham  now  moved  for  a  rule  to 
shew  cause  why.  the  nonsuit  should  not  be 
set  aside,  and. a  new  trial  granted..  The 
question  ought  to  be,  whether  there  was  m 
fair  and  bond  fide  communication  of  all 
which,  in  the  judgment  of  the  party  com- 
municating, appeared  to  be  material.  The 
very  question  put  to  the  physicians  was  ad- 
dressed to  their  judgment.  The  noble  and 
learned  Judge  proposed  to  leave  it  to  the 
jury,  as  a  mere  question,  whether  the  fact 
not  communicated  was  material,  without 
reference  to  the  question  as  to  any  fraud. 
,  {Lord  Tenterdfin* — To  be  8.ure.  Why,  if 
there  was  fraud  there  could  be  no  claim  at 
alL] 

Then,  the  question  as  proposed  to  be  left 
to  the  jury  was.  not  the-  correct  one  ;  the 
not  communicating  a  given  fact,  does  not 
vitiate  a  policy,  unless  the  party  who  omits 
to  make  the  communication,  believes  him<« 
self  that  it, is  material.  Its  becoming  ma« 
teria],  its  being  afterwards  discovered  to  be 
materia],cannot  have  this  important  influence. 
The  assured  cannot  be  expected  to  guaran<^ 
tee  the  immateriality  of  every  fact  not  made 
known.  If  it  be  held  that  he  must,  all  the 
fwsured  will  be, placed  in  a  most  hazardous 
situation.  Concealment  is  a  very  different 
thing ;.  this  was  noticed  at.  great  length  by 
Lord  Mansfield,  in  the  case  of  Carter  v. 
Boekm (l)f  and  from  his  judgment  it  may 
\^  collected,  that  to  vitiate  the  policy,  the 
concealment  must  be  fraudulent.  The  same 
was  laid  dovm  .in.  Mayne  r.  Walter {2), 
There  the  fact  of  an  English  supercargo 
being,  on  board  a  shipi  which  circumstance 
became  .material  upon  a  question  of  neutra- 
lity,  was  not  dis^closed ;  and  this  materiality- 
|vas  not  known,  either  to  the  assurer,  or  the 
i|9attiied;.and  it  was  held  that  the  policy 

1)  '3  Bwt.  1919. 
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was  not  void  by  reason  of  the  non-commu- 
nication;  and  in  that  case.  Lord  Mans* 
field  expressly  .laid  it  down,  that  the  conw 
cealment,  which  is  to  avoid  a  policy,  must 
be  fraudulent. 

.  {Mr.  Justice  Bayley. — There  was  a  case 
in  the  Common  Pleas,  Huguenin  v.  Rayley 
(3),  in  which  a  fact  was  not  communicated 
by  the  assured,  because  he  believed  the 
assurer  knew  it,  yet  the  Court  laid  down  that 
the  question  to  be  submitted  to  the  jury 
was,  whether  the  fact  was  material  or  not. 
The  Court,  in  that  case,  thought  there  was 
no  fraud  on  the  part  of  the  assured ;  yet^ 
that  the  materiality  of  the  fact  was  the 
question.] 

The  materiality  of  the  fact,  and  the  belief 
that  it  is  so,  ought  to  concur.  Here,  there 
is  no  reason  to  suppose  that  the  materiality 
of  the  fact  was  believed  by  the  physicians  ; 
they  spoke  to  the  apparent  bodily  health  of 
the  puke. 

{Lord  Tenterden. — A  person  who  has  just 
recovered  from  a  fit  of  apoplexy,  may  be 
apparently  in  good  bodily  health.] 

Undoubtedly,  cases  may  be  suggested,  in 
which  the  fact  not  communicated  may  be 
so  obviously  material^  that  no  one  can  be- 
lieve it  was  not  communicated  through  mere 
iffnorance ;  and  that  would  be  a  proper  point 
for  tlie  consideration  of  a  jury. 
.  {Mr.  Justice  Bayley. — ^There  was  another 
case  in.  the  Common  Pleas,  in  the  same  vo- 
lume of  TauntorCs  Reports^  p.  338  :  the 
case  o£Bufe  v.  Turner  tmd  others.  That  was 
a  fire  policy.  There  an  insurance  was  ef- 
fected, in  consequence  of  there  having  been 
a  fire  at  the  adjoining  shop,  which  it  was 
believed  by  the  assured  was- extinguished. 
He  did  not  communicate  the  fact,  and  after** 
wards  the  fire  at  that  same  shop  broke  out 
again  from  the  embers  of  the  former  one^ 
and  consumed  the  property  insured.  AU 
though  there  was  no  fraud  in  the  case,  the 
Court  held  that  the  fact  ought  to  have  been 
communicated.]  ... 
.  It  is  merely  said,  in  tlie  report  of  that 
case,  that  Mr.  Serjeant  Lawes  moved  for  a 
new  trial,  and  the  Court  refused  the  rule ; 
no  reason  whatever  being  given :  knd  it  is 
difiicult  to  support  the  authority  of  that 
case,  unless  it  be  supposed  that  ^he  Court- 
thought,  the  concealment  was  fraudulentt 

(3)  6  Taunt.  186. 
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The  pecnUar  fkeis  df  that  case  would  war- 
rant such  a  suppositiort ;  and  in  the  case  of 
Haywood  v.  Rogers  (4),  the  judgment  of 
Lord  EUenborough  adopted  the  principle, 
that  the  concealment  must  be  fraudulent,  in 
Order  to  vitiate  the  policy.  Here,  there 
Was  no  concealment,  for  the  certificate  of 
fiernhardi  mentions  the  report  as  to  the  in- 
sanity, and  this  was  sufficient  to  put  the  as- 
surers to  a  specific  inquiry  upon  that  point. 

Lord  Tenterden — [after  stating  the  prin- 
cipal facts.] — ^The  only  question  now  be- 
fore us  upon  the  present  motion  is,  whe- 
dier  such  a  dire.ction  would  have  been  cor- 
rect or  not.  If  it  would  not  be  correct, 
there  ought  to  be  a  rule  to  shew  cause,  that 
we  may  see  further  what  there  is  in  the 
ease,  and  whether  upon  other  grounds  there 
ought  to  be  a  new  trial ;  but  at  present  we 
have  only  to  consider  whether  such  a  direc- 
tion would  have  been  correct  or  not.  At 
the  time  of  the  trial  I  had  in  my  recoUec- 
tion,  but  not  very  accurately^  some  cases 
tl)at  I  knew  some  years  ago.  I  had  in  my 
recollection  also  the  case  of  Morrison  -v. 
Mwpratt  (5),  which  had  been  tried  befbre 
hie  at  Lincoln,  and  in  which  a  new  trial 
was  directed,  upon  the  ground  of  mv  not 
having  dohe  what  upon  this  occasion  I 
thought  it  right  to  do.  In  th^t  case  it  ap- 
pears by  the  report,  that  I  directed  the  jury 
to  say,  whether  any  ihisrepresentation  had 
been  made  to  the  defendant,  but  I  did  not 
(expressly  call  on  them  to  consider  whether 
the  illness  of  the  party  insured,  in  January 
and  February  1823,  and  the  attendance  of 
the  medical  man,  ought  to  have  been  com- 
tnunicated  before  the  insurance  was  effected. 
The  Court  of  Common  Pleas  thought  that 
1  ought  so  to  have  directed  the  jury,  and 
they  granted  a  ne\v  trial ;  and  the  Lord 
Chief  Justice  says,  •*  Whether  or  not  it  was 
material  for  the  defendants  to  have  been 
tnade  acquainted  with  the  fact  which  had 
been  withheld  from  their  knowledge,  is  a 
question  fbr  the  jury.  It  is  probable,  how- 
fevfer,  It  Would  be  esteemed  material,  be- 
cause all  inlurance-offlces  are  desirous  to 
tbUHult  widi  the  medical  man  who  has  been 
the  last  in  attendance  on  the  life  insured. 
I  think,  therefore,  there  should  be  a  new 
trial  on  payntettt  of  cottfti  to  the  attendance 

(5)  4  Bing.  do. 


of  the  medical  man  on  Mrs.  Elgie  was  not 
disclosed  to  the  insurers."    In  this  opinion 
the  other  Judges  of  the  court  concurred, 
and  the  rule  was  made  absolute. — Now,  in 
this  case  the  insurance  was  made  upon  the 
life  of  a  foreigner.      There  had  been  a 
previous  assurance  by  another  office   in 
,  London  (the  Union),  which  had  an  agent 
tesident  abroad,  and  had  effected,  through 
the  intervention  of  that  agent,  many  insur- 
ances on  the  lives  of  persons  abroad.  There 
was  a  desire  to  insure  a  further  sum  upon 
the  life  of  this  Prince,  amounting  altogether 
to  a  very  large  sum.     The  Union  office 
had  gone  as  far  as  it  was  disposed ;  and 
therefbre  the  secretary  of  that  office  handed 
to  the  secretary  of  the  defendant's  of&ce 
the  certificate  which  had  come  from  their 
own  agent  abroad,  together  with  the  medical 
certificate  which  had  been  sent  by  the  party 
who  was  desirous  of  effecting  this  insurance. 
Now,  the  certificate  of  the  agent  is  not  one 
of  the  certificates  given  by  the  assured ; 
but  it  is  given  in  answer  to  an  inquiry 
of  their  own,   which    the  assurers   have 
thought  fit  to  make ;  but  still,  if  th&t  did 
distinctly  disclose  the  fact  of  the  state  of  his 
intellect,  which  is  not  mentioned  in  the 
plaintififs'  certificates,  it  is  a  question  whe- 
ther it  was  necessary  for  the  assured  to 
bring  to  the  knowledge  of  the  assurers  a 
fact  of  which  they  had  a  distinct  knowledge 
fh  another  way.     But,  upon  referring  to 
the  evidence,  Bernhardt  does  by  no  means 
mention  that  circumstance.     He  tnentions 
it  as  a  sort  of  rumour  or  report  of  the  state 
of  the  Prince's  mind.  Tlien,  Mr.  Brougham 
contends  that  they  were  not  bound  to  do 
more  than  answer  the  questions,  unless  there 
was  a  concealment  which  would  amount  to 
fraud.  This  cannot  be  considered  as  a  frau- 
dulent concealment.    At  least,  my  intended 
direction  to  the  jury  did  not  put  it  on  the 
ground  of  a  fraudulent  concealment,  bnt 
merely  upon  the  omission  to  mention.    But 
if  you  look  at  the  question,  it  seems  to  be 
Ml  but  a  specific  question.    The  office  Call 
{or  everv  fact  which  any  reasonable  man 
inight  think  material.     **Are  there  any 
other  circumstances  within  your  knowledge 
which  the  directors  odght  to  be  acquainted 
with  r  One  of  the  physicians  sayi,  **  Any 
other  circumstances  by  which  Ae  life  of  ku 
UghDeM  would  b0  endAllgned  nte  tMtAy 
unknown  to  me,"  The  other  anstrfers,  **I  do 
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np(  knQW«"    These  are  tbe  certificates  of 

the  phvsicians  as  to  the  state  of  the  health 
of  this  rrince*  who  appeared  at  that  time  to 
have  his  intellect  **  controlled/'  as  one  of 
the  witnesses  called  it ;  hut,  from  the  whole 
of  the  evidence,  it  is  clear  that  the  state  of 
]us  intellect  wa9  such  that  he  was  really 
quite  ip  the  haiids  of  his  attendants  and  th^ 
medical  men.  He  hardly  appeared  upon  * 
any  occasion  to  have  exercised  a  will  of 
his  own.  He  was  quite  unable  to  give  an 
answer  to  a  Question,  and  in  very  few  in- 
stances indeed  was  h^  shewn  to  be  able  even 
to  speak.  His  valet  said,  he  had  been  with 
him  for  some  years  and  had  never  heard 
bim  utter  a  syllable*  Can  any  one  doubt, 
without  adverting  to  other  parts  of  the 
case ;  the  consideration,  by  whom  the  in- 
surance was  effected,  and  who  t^e  per- 
sons were  that  made  this  communication ; 
that  these  were  circumstances  material  to 
be  disclosed  to  tlie  ofBce  for  them  to 
judge  of  them?  Upon  the  autliority  of 
the  case  I  have  mentioned,  as  well  a^ 
Vpon  the  authority  of  that  mentioned  by 
my  Brother  Bayley,  it  appears  to  me,  tha^ 
I  should  not  have  done  wropg,  in  propound- 
ing that  question  to  the  jury  for  their  con-* 
sideration ;  and  if  they  had  found  in  the 
affirmative,  that  the  policy  would  have 
been  void. 

Mr»  Justice  Bayley. — Whether  the  policy 
be  upon  ship,  or  upoii  life,  or  against  fire, 
I  think  the  ^nderwriter  has  a  ijght  to 
expect' that  every  thing  material  known,  to 
the  party  making  the  communication  shall 
be  communicated  to  him,  and  that  it  is  at 
the  peril  of  the  assured  if  that  conununica- 
tion  is  not  made ;  and  I  am  of  opinion  that 
the  question  is,  whether  the  thing  not  com- 
municated is  in  fact  material  or  not ;  and 
not  whether  it  be  believed^  by  the  peraon 
who  ought  to  make  the  communication,  to 
hfi  material  or  not  The  question  as  to 
the  belief  of  that  party,  with  regar4  to  tbe 
materiality  of  the  fact,  would  certainly  in 
many  instances  be  very  difficult  to  decide ; 
and  it  would  lead  to  an  encouragement  of 
a  suppression  of  the  communicatioi^  if  that 
were  the  issue  upon  which  the  question 
wiO  ultimately  turn.  I£  you  make  com- 
munication essential  if  the  fact  be  material, 
then  it  becomes  the  interest  of  the  assured 
to  take  ca(($  that  he  shall  coppnuQicate 
tfffetjiUmg  whic^  bQ  knqwfi   ai^l  t]ia( 


every  person  who  is  acting  aa  agent  fo^ 
him  shaH  also  make  every  such  communir 
cation ;  but  if  you  are  to  say  that  the  quesr 
tion  is,  not  whether  it  was  material  or  not, 
but  whether  it  was  believed  by  the  party 
who  ought  to  have  made  the  communicar 
tion  to  be  material  or  not,  then  the  interest 
of  the  assured  would  not  go  to  anything 
like  the  extent  which  in  the  other  view  of 
the  case  it  does. 

There  was  a  case*  in  which  that  was 
discussed,  in  ^hich  non-conmiunication 
by  a  party,  innocent  as  tp  not  communicat- 
ing, was  held  to  vacate  the  policy,  or  a^ 
least  to  take  away  from  the  assured  the 
right  to  recover  upon  the  policy  on  a  ship, 
because  one  of  his  agents  knew  a  fact 
which,  at  the  time  when  the  policy  vfa? 
effected,  the  party  ought  to  have  commu- 
nicated, but  did  not.  The  case  was  this-* 
the  ship  met  with  an  accident;  the  captain 
afterwards  writes  to  the  owner,but  conceals 
^he  fact  that  the  ship  has  met  with  that 
accident.  The  owner  effects  a  poljcy  upoi) 
the  ship,  and  it  afterwards  turns  out  th^^ 
the  accident,  which  had  before  happened| 
terminates  in  the  destruction  of  the  ship? 
Then,  was  the  underwriter  liable  or  not 
upon  that  policy,  in  respect  of  that  loss  ? 
The  owner  of  tlie  ship,  when  he  effected  that 
policy,  acted  bandjide ;  he  made  every  com-* 
munication  of  what  he  himself  knew.  Tfiero 
was  no  want  of  fairness'on  his  part;  but  the 
decision  of  the  Court  upon  tnat  occasion 
was  this — that,  inasmuch  as  that  material 
fact  was  known  to  the  agent,  and  as  that 
agept  ought  to  have  communicated  that 
fact  to  his  principal,  the  insurance  was  ef- 
fected, under  these  circumstances,  at  the 
peril  of  the  assured,  and  that  the  underr 
writer  was  not  in  fact  liable.  These  ^re 
the  grounds  and  the  authorities  for  sayingt 
that  in  all  cases  the  point  for  the  consi4e- 
ration  of  the  jury  is,  not  whether  the  party 
believed  the  fact  to  be  material,  but  whe* 
ther  the  fact  w£(8  material  or  not* 

Now,  in  this  case,  all  that  my  IiordTen- 
terden  proposed  to  do  was,  to  put  it  to  the 
jury  '*  whether  there  had  been  a  conceal* 
Qient  of  any  of  those  fact^  which  were  ma- 
terial for  the  knowle<]ge  of  the  insurer*" 
Mr.  Brougham  was  not  willing  that  that 
point  should  be  left  to  the  oonsidaratipn  of 

t  FrabaUytlMletnQd  JodgfialitiMCo  Gkdatoiia 
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the  jury,  and  he*  declined  it ;  iearing,  pro- 
bably»  that  he  should  have  a  verdict  against 
him,  and  therefore  he  withdrew  it  from  the 
consideration  of  the  jury.  I  think  he  was 
prudent  in  doing  so.  I  do  not  think,,  under 
these  circumstances,  the  way  in  which  Lord 
Tenterden  was  about  to  put  it  was  wrong ; 
but,  on  the  contrary,  was  perfectly  right.  ' 
Mr,  Justice  Littledale. — lam  of  the  same 
opinion.  I  think,  that  in  all  cases  of  poli- 
cies, whether  they  are  against  fire,  or  upon 
ships,  or  lives,  the  offices  ought  to  be  ac- 
quainted with  all  the  circumstances  of  the 
case,  in  order  that  they  may  form  a  judg- 
ment whether  they  will  effect  the  insurance 
or  not.'  Now,  in  cases  of  policies  upon 
lives,  the  usual  course  is  for  the  office  to 
propound  a  certain  number  of  questions  to 
which  they  wish  to  have  answers.  Those 
questions  are  generally  applicable  to  all  de* 
acriptions  of  persons.  They  consider  the 
general  state  of  disease  existing  among 
munkind,  and  they  inquire  whether  such 
and  such  circumstances  may  not  exist ;  but 
with  regard  to  particular  individuals,  there 
may  be  particular  circumstances  attending 
them  which'  it  may  be  very  important  for 
the  office  to  know,  biit  which,  from  the 
vrant  of  previous  knowledge,  the  office  can- 
not embody  in  the  general  questions.  But, 
if  the  office  had  been  particularly  acquainted 
with  those  circumstances  applicable  to  par- 
ticular individuals,  they,  no  doubt,  would 
have  embodied  those  particular  circum- 
stances in  the  queries  proposed  to  be  an- 
swered either  by  the  party  himself,  or  by 
medical  men,  or  by  other  persons  of  whom 
the  inquiry  may  be  made.  Then,  the 
question  is,  "  Is  there  anything  concealed 
in  this  case  which  is  material ;  and  which, 
if  the  office  had  known  of,  they  wonld 
have  made  the  subject  of  particular  in- 
quiry ?"  It  seems  to.  me  that  it  is  not  of 
any  consequence  whetlier  the  person  himself 
who  is  to  be  insured,  or  whether  the  me- 
dical persons  think  it  material  or  not,  if  in 
point  of  fact  it  be  material.  The  jury  on 
this,  as  on  all  other  occasions,  are  the  parties 
to  consider  whether  a  fact  in  the  cause  be. 
important  or  not.  One  particular  indivi- 
dual may  think  it  is  important,  and  another 
may  thiakitis not  important.  Itjissuggested 
that  all  this  would  lead  to  a  great  deal  of. 
prolixity  of  statement  upon  tha  part  of  the 
assured,  but  I  apprehend  that  is  not  likely 


to  be  the  case.  There  may  be  a  great  manjr 
circumstances,  apparently  trivial,  that  others 
may  think  material.  If  it  turns  out  that 
there  is  anything  which  the  jury  do  think 
material,  it  shews  that  that  ought  to  have 
been  mentioned;  and,  though  it  were  to 
lead  to  great  prolixity,  still,  if  the  jury  are 
of  opinion  that  it  is  material,  they  are  the 
judges  by  whom  the  rights  of  parties  are  to 
be  bound.  The  office  do  not  mean  to  be 
bound  by  the  answers  of  particular  indivi- 
duals, if  those  answers  do  not  come  up  to 
the  point.  They  have  a  right  to  consider 
whether,  upon  the  whole,  anything  has  been 
withheld  which  is  material. 

Now;  in  this  case,  it  appears  that  the 
person  was  subject  to  a  complaint  not  com- 
municated. It  is  said  that  is  not  necessary 
to  be  communicated,  because  it  does  not 
afiect  the  gener^  health ;  but  if  one  part  of 
the  body  is  unsound,  the  same  degree  of 
unsoundness  may  extend  to  other  parts. 
With  regard  to  the  question,  whether  it  is 
necessary  to  say  that  the  mind  is  aflfected; 
perhaps  it  is  not ;  but,  if  the  affliction  of 
the  mind  be  connected  vrith  any  affection 
of  the  body,  it  is  certainly  necessary  to  state 
it.  For  these  reasons'  I  am  of  opinion, 
that  in  this' case  the  dnrection  which  my 
Lord  stated  he  should  have  given  to  the 
jury  was  perfectly  right. 

Rule  refused. 

See  Maynard  v.  Rhodes,  5  D.  &  R.  266.^ 
Tenntmt  v.  Henderson^  1st  DoVs  ParL 

Rep.  324. 
Read  v.  Harvey,  4  Dow,  97. 
And  ChUt^s  Collection  of  the  Statutes, 

Tit.  '*  Insurance,"  vol.  1.  p.  613  ;  and 

the  cases  there  collected. 


1628.        )  THE  XIKO  V.  FHIUP  VltLIAUf, 

Dec.  11.   )  ESQ. 

Churchwarden, 

1.  The  ecclesuuticdl  officer,  the  eomntU" 
sary,  cannot  try  the  validity  of  an  election  of 
ehtrchmarden,  S^c.  so  as  to  bind  the  contend* 
ing  parties,  -     " 

2.  To  a  tnandamus  to  such  an  officer, 
commanding  him  to  adnik  and  swear  in  a 
person  "  duly  eiecied*'  as-  chnrekmardgn;  ke 
retnmedf  thit  the  person  was  ^*notdufy 
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JiHtJL**  TStrHumwafkildiohegoodfiu 
iigmpplmmthmi  hit  renmdy  by  aciion  if  the 
utmmmoM^Uaif  Ae use o/ihe mfrd  **diUy** 
hemg  eenstderedt  not  ae  an  iusumptkm  of 
•  figki  to  ieeUe  the  fktUJUtif  of  tke  eleetiont 
hU  otdy  Off  the  trtKeereeofmnmterM  aUegO' 
Im,  mpm  ^Mek  the  mamhrnm  letufomuMU 

(This  ease  will  be  found  veported  among 
die  Magistrates  Cases*  7  Law  Journ,  Suppl. 


18f8.     7 
Dec.  17.  5 


THOKAS  V.  COOKE* 


SWuie  of  Fraudi — Indemnity* 

'  1.  if  pronme  fnade  by  one  co-surety  to 
etnotheTf  to  hdemmfy  him  t»  consideration  of 
Msjoming  km  as  a  surety ^  is  not  a  promise 
ieitmn  the  Statute  ofFrams^  so  at  to  require 
ie  mitten  tsndertaMf^, 

*  fti  Mort4smhle;  is  any  promise  to  indent 
mfy  a  person  tn  consideration  of-  his  ftecom- 
ing  surety,  a  promise  within  the  statute. 

Thts  WBir  an  action  of  assumpsit  The 
first  count  of  the  declaration  stated,  that» 
upon  the  dissolution  of  a  certain  partner- 
ship between  one  William  Cooke,  (since 
deceased)  and  one  Nathaniel  Derry  Morris, 
it  was  agreed  that  Tlooke  should  take  upon 
him  the  payment  of  the  partnership  debts, 
and  enter  iqCo  a  bond  by  himself  and  two 
sureties,  to  pay  them,  and  indemnify 
Morris;  that  in  considerfitioQ  that  the 
plaintiff,  as  one  of  such  sureties,  would,  to^ 
gether  with  the  defendant  and  Cooke^  enter 
ihto  such  bond,  die  defendant  promised  to 
tire  die  plaintiff  harmless ;  that  the  plain- 
tiff executed  such  bond,  and  under  it^  had 
been  called  upon  to  pay,  and  had  paid,  a 
Imre  sum  of  money,  and  that  the  defendant 
bn  not  saved  die  plaintiff  harmless.  The 
second  and  third  counts  were  nearly  shnilar* 
The  fourth  and  fifth  counts  were  upon  si- 
Bllbf  promises  to  indmndfy,  in  respect  of 
die  plaintiff  joining  the  defexidant,  as  surety 
ftr  Cib<dcey  in  die  drawing  and  indorsing  a 
W  <rf  exdiange  for  dOOt.  at  the  request  of 
ne^  deflmdant* 

Thecause  wscs  tried,  at  the  Sprint  Assizes 
ftr  ihe  bounty  of  Hereford,  before  Mr. 

*  '     Rric,    Several  points  were  raised* 
VouVILKJ^ 


en  the  part  of  the  defendant;  but  fn  the 
result  it  may  be  taken  that  the  promise 
made  by  the  defendant  to  the  plaintiff  was 
proved,  but  that  it  was  not  in  writing ;  and 
the  point  in  die  cause  became  ultimately  re- 
cced to  die  question,  whether  this  promise, 
made  by  one  person  to  induce  another  to 
become  his  co-security,  was  binding,  by  rea* 
son  of  its  not  having  been  reduced  to  writ- 
ing. If  it  was  not  bindmg,  the  defendant  was 
entided  to  have  the  damages  reduced  from 
900/.  to  150/. ; — and  a  rule  for  that  purpose 
having  been  obtained  by  Mr*  Serjeant 
Russellf 

Mr.  Taunton  and  Mr*  Chilton  shewed 
cause** — This  was  not  a  contract  which  it 
became  necessary  to  reduce  into  writing.  It 
is  not  the  description  of  engagement  men- 
tioned in  the  Statute  of  Frauds,  29  Car.  2. 
e.  S.    It  is  dear  that  if  a  man  were  to  be- 
come bail,  at  the  request  of  another,  for  a 
third  person,  a  promise  to  indemnify  the 
person  for  so  becoming  bail  need  not  be  in 
yrriting :  the  principle  is  the  same.   Most  of 
the  cases  on  this  subject  are  brought  toge- 
dier  in  Selwyn's  NisiPrius,  tide  «  Sutute  of 
Frauds.'*    In  no  one  of  the  cases  is  it  laid 
down,  that  a  writing  is  necessary  where  the 
undertaking  is  not  made  to  the  creditor^ 
There  are  even  cases  where  the  undertaking, 
diough  made  to  the  creditor,  need  not  be  in 
writing*     Such  was  the  case  of  Williams  v« 
Leaper  (1),  ti^hiere  a  person,  who  was  in  pos- 
session under  a  bill  of  sale  of  the  goods  of 
a  tenant  liable  to  distress,  at  the  suit  of 
die  landlord,  promised  to  guarantee  the 
rent,  on  condition  that  the  landlord  would 
not  distrain.    The  principle  of  that  case 
was  recognised  by  Lord  Eldon,  when  Chief 
Justice  of  the  Common  Pleas,  in  the  case  of 
Houlditch  V.  Milne  (2),  and  by  Lord  EUen- 
borough,  and  Mr.  Justice  Grose,  in  Castling 
V.  Aubert  (3)..    But  even  that  case  is  not  so 
strong  as  the  present;  there,  the  promise 
was  made  to  the  creditor :  here,  it  was  noU 
Morris,  and  not  the  plaintiff,  was  the  credit 
for.    The  two  parties  to  this  contract  were 
die  two  sureties.    It  may  be  thought  that 
die  statute  was  departed  from  in  the  pre- 
vious cases ;  but  their  authority  has  never 
been  shaken.    Mr.  Justice  I3uller,  in  die 

(1)  t  WUs,  308  ;  3  Buff.  1«86. 
(«}  d£q>.N.P..86. 
(3)  S  £ist,  3S5. 
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case  of  Matson  v.  Wharam  (4),  observedr 
that  the  authorities  on  this  subject  were  not 
to  be  shaken.  The  promise  in  this  case 
was  tlie  inducement  to  the  plaintiff  to  be* 
come  security  for  the  third  person. 

Mr.  Serjeant  Russell  and  Mr*  Curwoodf 
Contra* — ^The  undertaking  is  within  the 
Statute  of  Frauds.  How  is  it  possible  to 
say  that  the  defendant  did  not,  in  the  words 
of  the  act,  "  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person"? 
The  true  principle  of  construction  of  the 
statute  was  laid  down  in  Jones  v.  Cooper  (5); 
and  tfie  circumstance  of  the  person  to  whom 
the  promise  is  made  being,  or  not  being,  the 
creditor,  cannot  make  any  difference.^  The 
defendant  is  equally  liable  on  account  of  the 
debt,  default,  or  miscarriage  of  another  per- 
son. The  case  of  Williams  y,  Leaper,  upon 
iVhich  reliance  is  placed  by  the  other  side» 
was  an  extraordinary  case ;  and  it  is  well 
bbserved  by  Mr.  Seltvyn,  p.  79S,  4th  edit.,  in 
his  note  upon  it,  that  "  it  is  extremely  difficult 
to  collect  from  the  reports  the  precise 
grounds  upon  which  the  case  was  decided.*' 

[Mr.  Justice  Parke, — Is  the  undertaking 
of  the  defendant  anything  more  than  this-—* 
•*  If  you  will  enter  into  this  bond,  I  will  re- 
pay you  iti  case  you  should  be  called  upon  to 

It  is  so ;  and  that  is  what  the  statute 
hieant  to  provide  against.  It  is  an  under- 
taking to  answer  for  the  default  of  another 
person. 

Mr.  Justtcd  Bayley. — I  am  of  opinion  that 
the  contract  in  this  case  was  not  within  the 
Statute  of  Frauds.  The  words  of  the 
statute  are,  that  no  action  shall  be  brought 
**  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  defaidt,  or 
miscarriage  of  another  i>erson,"  unless  the 
agreement  shall  be  in  writing.  I  take  it 
that  those  words  mean,  upon  any  special 
promise^  the  motive  to  the  making  of  which 
h  the  pre-^xistehce  of  a  debt  of  another 
person.  If  this  promise  were  made  to 
Morris,  the  creditor,  it  would  be  within  Ihe 
Btattite  ;  for  it  would  be  ah  undertaking  to 
pay  the  debt  due  to  him  from  Cooke.  But 
the  case  is,  that  the  defendant  is  about  to 
become  surety  for  Cooke ;  and  he  says  to 

(4)  %  Tmvi  Rep*  81* 

(5)  cowp*  nr^ 


the  plaintiffi  *'  If  you  will  joili '  me  in  iim 
security,  I  will  bear  you  harmless  in  caae 
Cooke  should  not."  The  fotmdation  of  this 
action  IS,  not  the  debt  due  to  Morris,  but 
the  entering  into  the  bond  jointly  with  the 
defendant.  I  think  auch  a  caae  ia  not 
witliin  either  the  policy  or  the  words  of  the 
act ;  and  I  believe  it  never  was  supposed 
before,  tliat  a  verbal  promise  to  indemnify 
was  within  the  statute. 

Mr,  Justice  Parke. — I  think  this  was  not 
such  a  promise  as  is  mentioned  in  the  Statute 
of  Frauds.  It  is  ^n  original  promise,  aria* 
ing  out  of  a  transaction  between  the  plain- 
tiff  and  defendant,  independent  of  the  debt 
due  from  Cooke  to  Morris.  If  the  plaintiff 
were  to  sue  for  contribution,  treating  the 
defendant  merely  as  a  co-surety,  it  cannot 
be  supposed  that  he  could  not  recover  half, 
although  there  would  be  no  written  under* 
taking  that  the  defendant  should  indemnify 
the  plaintiff  as  to  half.  There  was  already 
an  existing  legal  liability  on  the  part  of  the 
defendant ;  and  his  promise  only  extended 
that  liability. 

Ride  diichargedm 

[See  also  Jarmain  v.  Algar,  I  Ryan  and 
Moody's  Reports,  348 ;  from  which  it  seema 
.that  an  engagement  to  sign  a  bail  bond  ia 
not  within  the  statute.^ 


1828.      ") 

KOV.   6.    I    "*"*  ^'  8ATO0EM. 

Sfupping — Freight  and  Primage^-^Sepam 
rate  Actions. 

1.  Primage  hdongs  of  right  to  the  matter 
of  a  ship;  and  nothing  but  an  express  agree- 
ment can  exempt  the  consignee  of  the  gooif 
from  the  liability  to  pay  it. 

2.  An  agreement  between  ttte  owner  and 
the  master,  thai  tite  loiter  should  have  certain 
wages,  "  and  a  certain  sum  in  full  for  all 
iabin  or  other  allowances^'  held  not  to  be 
sufficient  to  take  away  the  master^s  right  of 
primage. 

S.  A  bill  of  lading  contidned  m  its  terms 
"  that  the  goods  were  to  be  deUoered  4o  the 
consignee^  he  paying  freight  for  the  said 
goods  as  perr  charterparty ;  with  primage 
and  average  accustomed:" — Held,  in  an  oc* 
turn  by  the  master  for  his  primage^  thai  the 
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ftferenee  to  the  chnierfMTly  applied  mty 
to  the  freight ;  that  it  tvas  not  necessary  for 
him  to  give  it  in  evidence^  and  that,  upon 
sheming  what  was  the  accustomed  primage^ 
he  fvas  entitled  to  recover, 
-  4.  It  is  no  legal  objection  to  a  written 
contract^  that  it  gives  separate  rights  of  ac- 
inm  to  different  persons. 

This  was  an  action  of  assumpsit,  by  the 
master  of  a  ship,  against  the  freighter  of 
cert»n  goods,  for  the  allowance  called  pri- 
knage. 

Plea — The  general  issue. 

The  cause  was  tried  before  Lord  Tenter- 
den,  at  Guildhall,  the  sittings  after  last  term, 
when  the  following  appeared  to  be  the  prin- 
cipal  facts. 

The  plaintiff  had  agreed  with  the  owner 
of  the  ship  in  question,  to  take  the  com- 
mand of  her  on  a  voyage  to  New  South 
'Wales  and  back,  by  wa^  of  India.  The 
plaintiff  was  to  receive  10/.  per  month  for 
Wages;  and  150/.  *^  in  full  for  all  cabin  or 
other  allonnmces  ;** — ^upon  the  meaning  of 
which  latter  words,  the  case  principally 
fumed.  The  plaintiff,  accordingly,  took  the 
command,  and  sailed  with  the  ship.  Subse- 
quently, an  agreement  was  made  between 
the  owner  and  the  defendant  for  a  freight  of 
certain  sugars,  the  terms  of  which  agree* 
ment  appeared  in  a  letter  written  by  the  de« 
fendant  to  his  correspondents  at  the  Mauri* 
tins,  as  follows : — 

*^  London,  Jane  5, 1829. 

•*  I  have  this  day  engaged  Captain  Wcl- 
1er*s  ship,  Albion^  commanded  by  Captain 
-Best,  and  calculated  to  carry  about  six  hun- 
dred tons  of  sugar,  to  proceed  direct  from 
New  South  Wales  to  the  Isle  of  Francei 
^re  to  receive  from  you  a  cargo  of  as 
much  of  that  article  as  she  can  carry,  at  a 
freight  of  5L  per  ton,  stipulated  freight,  for 
what  she  can  bring  to  the  port  of  London. 
[The  remainder  of  the  letter  was  immaterial.] 

**  James  Saunders.*' 

Accordingly,  the  defendant's  correspon- 
dents at  the  Mauritms  shipped  a  cargo  on 
board  the  Albbm^  upon  which  occasion  the 
pisindffjiigned-the  usual  bill  of  lading,  the 
tenna  of  which  were,  that  the  goods  Were  to 
be  delivered  to  Jnnes  Saunders,  or  his  as- 


signs,  paying  freight  for  the  said(  goods,  as 
per  charterparty,  with  primage  and  average 
accustomed. 

The  defendant  received  tlie  goods  under 
this  bill  of  lading ;  and  the  customary  pri- 
mage on  the  freight  was  51,  per  cent,  whicb^ 
at  that  rate,  amonnted  to  about  140/. ;  the 
charterparty  was   not  given    in  evidence. 

The  counsel  for  the  defendant  contended* 
that  the  plaintiff  was  not  entitled  to  recoveri 
because, — 

First f  that  the  plaintiff,  by  his  agreement 
with  his  owner,  had  accepted  a  specific  sunt 
in  lieu  of  all  "  other  allowances,"  and  had 
thereby  given  up  his  claim  to  primage. 

Secondly,  that  he  was  bound  by  the  con- 
tract made  by  his  owner,  which  (indepen- 
dent of  the  bill  of  lading,)  was  for  a  certain 
rate  of  freight,  without  any  mention  of  pri- 
mage. 

Thirdly^  that  there  was  no  privity  of 
contract  between  the  plaintiff  and  the  de- 
fendant, the  agreement  being  between  the 
owner  and  the  defendant. 

Fourthly,  that  at  all  events,  and  even 
admitting  that  the  defendant  was  bound  by 
the  bill  of  lading,  yet,  as  it  referred  to 
another  instrument,  the  charterparty,  as 
containing  the  terms,  the  plaintiff  was  bound 
to  give  the  contents  of  that  instrument  in 
evidence. 

LordTenterden,  however,  was  of  opinionj 
first,  that  the  words  ''other  allowances,"  in 
the  agreement  between  the  plaintiff  and  his 
owner,  were  referable  to  the  word,  "  cabin" 
and  must  mean  allowances  of  that  nature  j 
and  that,  although  the  agreement  did  not 
mention  primage,  it  contained  nothing  which 
shewed  an  intention  to  exclude  it.  Secondly, 
that  the  agreement  between  the  owner  and 
the  defendant  was  equally  silent  as  to  any 
terms  excluding  primage.  Thirdly,  that 
the  accepting  of  the  goods  by  the  defendant 
tinder  the  bill  of  lading,  signed  by  the 
plaintiff,  created  a  privity  of  contract  be- 
tween them  ;  the  general  rule  being,  that  he 
who  accepts  goods  under  a  bill  of  lading, 
does  thereby  adopt  the  terms  of  the  bill. 
Fourthly,  that  the  terms  in  the  bill  of  lading 
referring  to  the  charterparty  applied  only 
to  the  freight ;  and  that  the  terms  **  witl]# 
primage  «nd  average  ^accustomed,"  wer^ 
clear  in  their  reference  to  the  customary 
rate  of  j^rimagei  indepekident  of  the  charter- 
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party.    Tbe9e  pointe  being  reserved*  tb^ 
plaintiff  obtained  a  verdict, 

jS^tr  James  Scarlett  now  moved  to  set  that 
verdict  aaidei  and  to  enter  a  nonsuiti  re* 
peating  the  objections  already  atatedi  and 
urging,  that  if  the  bill  of  lading  gave  aright 
'of  action  to  the  plaintiff^  it  would  follow 
that  the  same  contract  gave  separate  rights 
of  action  to  different  individuals ;  inasmuch 
as  the  owner  might  then  sue  for  the  freight, 
and  the  master  for  the  primage. 

Lwd  Tenterden, — I  am  of  opinion,  that 
unless  there  be  a  special  agreement  to  the 
contrary,  the  master  is  in  general  entitled  to 
primage.  Primage,  from  its  verv  nature,  is 
the  right  of  the  master  of  the  ship.  It  ia 
given  to  him  as  an  inducement  to  take  care 
of  the  goods.  It  is  sometimes  called  the 
master's  hat-money;  and  was,  I  believe, 
originally  so  called,  because^  the  master 
went  round  with  his  hat  in  his  hand  to  re- 
ceive whatever  sum  the  owners  of  the 
goods  shipped,  or  their  agents,  might  thint 
proper  to  give  him  (1).  It  is  obvious,  there- 
fore, that  it  was  formerly  a  gratuity,  and 
consequently,  uncertain  in  its  amount ;  but 
it  has  now  grown  into  a  right ;  and  there 
are  generally  some  means  to  ascertain  it3 
amount.  Then,  the  prmd  facie  right  being 
dear,  is  there  anything  in  this  case  to 
i|hew  that  it  has  been  tafenaw&y  from  the 
"plaintiff?  There  are,  it  is  true,  different 
ways  of  stipulating  for  the  payment  of  pri* 
anage.  It  may  be  given  for  the  benefit  of 
the  owner,  and  not  to  the  master ;  but  this 
can  only  be  by  a  special  apeement  betweeg 
the  parties :  and  it  is  said,  that  here  there 
was  a  written  contract  between  the  owner 
tod  master,  in  which  tlie  latter  gave  up  his 
right;  but  in  my  opinion,  that  contract  ha4 
no  reference  whatever  to  the  master's  claim 
for  primi^.  If  the  defendant  lelied  upon 
the  charterparty  as  containing  any  special 
agreement  about  the  primage,  it  was  fiir 
bim  to  sive  it  in  evioencet  The%  as  be* 
tween  the  freighter  and  master,  the  bill  of 
lading,  after  specifyii^  the  sum  to  be  paid 
with  a  reference  to  some  cbarterpar^,  adds, 
**  with  primage  and  average  accustMaed  {'- 
^thereby  expressly  recognizing  the  customary 
vlaim  of  the  mantes.    But  tbei^  k  is  ittidL 


if  the  master  can  $ue  the  ft«ighter  o|^  Urn 
bill  of  lading,  two  actions  may  be  brou|^ 
upon  the  aame  instrumenL  It  may  be  so— 
and  I  know  of  no  legal  oliyectioa  to  it ;  if 
two  parties  have  each  a  separate  right  upq|i 
a  written  instrument,  each  may  bring  his 
action  for  that  part  which  coooems  himsalf ; 
and  although  such  a  consequence  nay  bp 
inconvenient,  it  is  not  contrary  to  law. 

Mr.  Justice  iSay/ey.-— In  general,  the 
owner  may  be  entitled  to  an  action  for 
freight ;  the  captain  to  an  action  fiir  ]^y» 
mage.  The  uniform  usage  is,  that  the  owner 
is  entitled  to  frei^t,  the  c^ttain  to  primage ; 
and  each  has  a  hen  on  the  goods  wipped  in 
respect  of  his  own  claim.  There  is  an  imr 
plied  contract,  recogniised  by  the  law,  on  die 
part  of  the  freighter  to  pay  primage;  and 
here  it  is  expressly  stipulated  in  the  bill  of 
lading  that  he  shall  pay  it  The  charterr 
party  might,  it  is  true,  be  made  to  exclude 
the  plaintiff  from  it ;  but  die  bill  of  lading 
orimd  facie  raises  the  infareoce  that  it  la  to 
oe  paid  in  the  ordinary  way  {  fmd  then  it 
lies  upon  the  other  party  Co  rebut  that  infer 
rence  by  the  production  of  the  jchartev* 
party.  Here  no  evidence  was  given  of  a 
ix>ntract  between  the  owoer  and  slupper, 
excluding  primqge  to  the  master,  and  therar 
tote  iliB  prmd  facie  right  lemaiaed* 
,  Mr*  Justice  Littkdaie.-^yfb/Hk  Wje  eeur 
aider  the  nature  and  origin  of  primny,  it  is 
dear,  that  it  is  payable  of  right  ik>c  jto  tbf 
owner  but  the  master.  .It  may*  however^ 
be  doubted  whether,  if  a  contract  were  made 
by.  the  (f wfter  with  tfaae  aUpper  for  ao  much  in 
lien  of  all  chaiges,  the  master  would  iipife  a 
right  to  enforce  his  claim  ajzaiast  the  ship* 
per.  But  here,  the  a^^nt  of  the  shipper  hag 
expressly  stipulated  to  pay  the  accustomed 
primage,  and  the  goods  nave  been  received 
under  that  stipulation.  Than,  as  to  the 
aKgumeat,  that  two  actiona  may  be  broni^ 
upon  the  aame  iastrumentr  I  own  X  see  no 
objection  to  it  either  ia  bw  ov  praciioef 
nor  indeed  baa  any  objectioa  beeu  ai^^Mied 
beyond  the  suppoaed  inconvenience  which 
it  might  produce.  That  is  a  question  for 
the  parties  when  th^  antes  into  thaseagree- 
meats,  but  it  has  ua  beeiing  upM  duf 
queetioa  aa  to  their  reap^ctiva  legal  righta» 
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When  a  Mp  it  kmred  mmn  a  poliey  m 

omttiBMsurgi  beeame  entitled  to  newer  S0 
for  a  total  lou,  they  art  entitled  to  recover 
the  fuU  amount  mentioned  in  the  potteyt  al- 
thmgh  ii  befrovedi  tiatfinpoint  o/fact,  «Ar 
fgas  not  worth  so  miucK 

» 

Thi»  WM  an  acUon  on  a  poHcy  of  insu* 
lince  upon  th^  ship  Benton^  The  poUej 
mw  £br  twelve  months  i  and  wa«  what  if 
oaUed  a  valued  policj»  the  value  of  the 
abip  being  «ta(^  in  the  policy  to  be  £000/* 
The  «aii«e  was  aried,  before  Mr.  Justice 
Bayle^  at  the  last  Assizes,  at  Newcastle* 
li^on-Tyne^  when  the  fidlowing  appeared 
to  be  (he  principal  &cts :— • 

The  abip  went  ^igfound  near  the  en^ 
tianae  of  die  old  harbour  of  Hull;  and 
there  received  eonsiderdl>le  damage  by 
stvaiaingi  and  the  breaking  of  her  timbers. 
On  beiaig  oKamined  by  surveyors)  itwaa 
fimnd  that  some  of  her  timbers  were  de« 
eayedt  and  that  the  expense  of  a  complete 
r^aii  would  aaaount  to  upwards  of  l^^OL^ 
whiehf  in  the  opinion  of  the  surveyors»  was 
move  than  she  would  be  worth  after  re^ 
pairing.  Upon  Ihisi  Ihe  owner  gave  notice 
of  shandrtinrwnt  The  Aip  was  sold  for 
^A  U>  a  puvcbaser,  who  broke  her  up* 
▲  sum  had  been  paid  into  court  which, 
with  tbe  am  Soe  which  she  sold*  would 
have  been  equal  to  the  liabili^  of  .the  de«* 
foldaBitf  SH^^poaiag  that  his  liability  was 
t0  bo  oottfiaed.to  the  amount  of  die  ve« 
pairs* 

The  j«r7»  by  the  seeommendation  of  tho 
leaned  JudgOi  found  a  verdict  for  the 
tolfliuliAi  and*  in  answer  to  a  queation 
mim  hia  Lordshipi  stated  their  opinion  to 
be^  that  the  damage  theahip  had  reeeived 

vendand  her  unfit  for  repair* 

... 

'  ihrn  F*  PMoek  how  moved  to  set  aside 
tlw  eimdieCt  oantending,  that  as  this  was 
thacaae  af  a oonstrualive^  and  not  a  total 
kes,  (for  fl^  ship  had  been  sold,)  all  diat 
tbe  ivsmeq  ^omd  reauire  wasi  that  4ie 
ilii]^  should  be  replacea  in  iti  ipoaars^lie  \ 


on  one  hand*  tbe  astured  had  a 
right  to  take  the  yahie  agreed  in  the  policy 
.as  the  actual  value,  they  were,  on  the  other 
hand,  bound  to  take  it  as  the  value  with 
reference  to  the  propriety  of  repairing  her. 
•tf,  dierefere^she  was  worth  ^OpOf.,  it  would 
be  proper  to  lay  out  1400/.,  upon  her  fo^ 
repairs*  The  ship  existed  in  specie,.  |ind 
might  have  been  repaired.  No  case  has 
hitherto  occurred  on  this  point ;  and  if  the 
case  be  considered  upon  principle,  it  ia 
surely  sufficient  if  the  assured  be  indem* 
jufied,  and  placed  in  as  good  a  situation  as 
be  would  be  iUf  if  no  accident  had  taken 
place. 

.  Lord  Tenierden. — I  think  tbe  question, 
whether  the  loss  is  to  be  considered  total 
pr  partial,  is  the  same  in  substance  whether 
the  value  is  mentioned  in  the  poUcy  or 
not ;  and  that  the  only  difference  between 
the  twois  jdiis,  that  if  there  be  a  total  loaSf 
in  one  case  the  value  must  be  ascertained 
by  evidence,  and  in  thn  other  there  is  no 
need  of  Airtber  inquiry,  the  value  having 
been  settled  by  agreement*  In  my  opioiout 
ihe%  there  is  no  distinctioni  as  far  as  this 
question  is  concerned,  between  an  <^ett 
and  n  valued  policy.  The  main  point  is, 
was  there  a  total  loss  ?  Now  the  jury 
{bund  that  the  ship  was  not  worth  repair^ 
ii^)  she  was  no  longer  therefore  to  be 
deemed  a  ship,  but  rather  materials  for 
another  ahip,  and  that  is*  m  law,  a  total 
loss  I  that  is  to  say*  where  tbe  vessel  ceases 
to  exist  for  any  jpurpose  as  a  vessel.  I  am 
therefore  of  opmion  that  the  asaurevs  are 
liable ;  treating  the  value  of  the  ship  as 
^000/.,  but  allowing  for  the  value  of  dm 
materials  (I). 

Mr*  JuUiee  Aifytfy.-r-The  question  vAm* 
ther  a  loss  is  total  or  partial,  depends  upon 
the  facts  of  each  case,  and  is  the  same 
whether  the  policy  be  a>alued  or  an  open 
one,  The  only  difiexoMa  is,  that,  in  the 
latter  csse»  the  value  must  be  proved;  in 
the  former,  it  has  b^n  previously  ascer<4 
tained  by  agmeawnt  betimin  the  parties.  . 

Riikr^ksed. 


(1)  It  hsd  heea  sgtss4  tbst  the  MopHlsliBSiil  hi 

iscerttianed  out  of  court*    ^ 
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party.    These  pojuU  b^ng  resenred»  the 
plaintiff  obtained  a  verdict, 

Shr  James  Scarkit  now  moved  to  set  that 
verdict  aside,  and  to  enter  a  nonsuit,  re- 
peating the  objections  already  stated,  and 
urging,  that  if  the  bill  of  lading  gave  a  right 
of  action  to  the  plaintiff^  it  would  follow 
that  the  same  contract  gave  separate  rights 
of  action  to  different  individuals ;  inasmuch 
as  the  owner  might  then  sue  for  the  freight, 
and  the  master  for  the  primage. 

Lord  Tenterden, — I  am  of  opinion,  that 
unless  there  be  a  special  agreement  to  the 
contrary,  the  master  is  in  general  entitled  to 
primage.  Primage,  from  its  very  nature,  is 
the  right  of  the  master  of  the  ship.  It  is 
given  to  him  as  an  inducement  to  take  care 
of  tlie  goods.  It  is  sometimes  called  the 
master's  hat-money;  and  was,  I  bjelieve, 
•  originally  so  called,  because^  the  master 
went  round  with  his  hat  in  his  hand  to  re- 
ceive whatever  sum  the  owners  of  the 
goods  shipped,  or  their  agents,  might  think 
proper  to  give  him  (1).  It  is  obvious,  there- 
fore, that  it  was  formerly  a  gratuity,  and 
consequently^  uncertain  in  its  amount ;  but 
it  has  now  grown  into  a  right ;  and  there 
are  generally  some  means  to  ascertain  its 
amount.  Then,  the  primd/acie  right  being 
dear,  is  there  anything  in  this  case  tQ 
[|h6w  that  it  haa  been  taken  away  from  the 
^plaintiff?  There  are,  it  is  true,  different 
ways  of  stipulating  for  the  payment  of  pri« 
anage.  It  may  be  given  for  the  benefit  of 
]the  owner,  ana  not  to  the  master ;  but  this 
can  only  be  by  a  special  agreement  betwee^ 
the  parties :  and  it  is  said,  that  here  ther# 
was  a  written  contract  between  the  owner 
luid  master,  in  which  tlie  latter  gave  up  bis 
right;  but  in  my  opinion,  that  contract  ha4 
no  reference  whatever  to  the  master's  daim 
for  primitge*  If  the  defendant  belied  upon 
^he  charterparty  as  containing  any  special 
agreement  about  the  primage,  it  was  £ot 
bim  to  give  it  in  evidence.  The%  as  be- 
tween the  freighter  and  master,  the  biU  of 
ladkig,  after  spedfying  the  sum  to  be  paid 
with  a  reference  to  some  charterparty,  adds, 
'*  with  primage  and  average  accustomed  i'- 
Jihereby  expressly  recc^izing  thecustomanf 
^laim  it  the  mastejEp    Sot  tben^  it  is  «ai£ 


if  the  master  can  sue  tba  freighter  €^  tha 
bill  of  lading,  two  actions  may  be  brought 
upon  the  «ame  instrumenU  It  may  be  so— 
and  I  know  of  no  legal  olyeotioa  to  it;  if 
two  parties  have  each  a  separate  right  upa|i 
a  written  instrument,  each  may  bring. his 
action  for  that  part  wliich  conoems  hiaaMlf  s 
and  although  such  a  consequence  may  b^ 
inconvenient,  it  is  not  contrfiry  to  law. 

Mr»  Justice  Ba/yky.- — In  general,  the 
owner  may  be  entitled  to  an  action  for 
freight ;  the  captain  to  an  action  for  prii» 
mage.  The  uniform  usage  is,  that  the  owner 
is  entitled  to  freight,  the  captain  to  primage ; 
and  each  has  a  hen  on  the  goods  shipped  in 
respect  of  bis  own  claim.    There  i.'Tii.r 
plied  contract,  recognised  by  the  law,  on  di^ 
part  of  the  freighter  to  pay  primage;  and 
here  it  is  expressly  stipulated  in  the  bill  of 
lading  that  he  shall  pay  it.    The  chartorr 
party  might,  it  is  truei  be  made  to  exclude 
the  plaintiff  from  it ;  but  the  bill  of  lading 
mrimd  Jade  raises  the  inference  that  it  iato 
.  oe  paid  in  the  ordinary  way  {  and  than  it 
lies  upon  the  other  party  to  rebut  that  infer 
xence  by  the  production  of  the  ^charter* 
party*    Here  no  evidence  was  given  of  a 
ix>ntract  between  the  owner  and  sluppert 
excluding  primage  to  the  master,  and  there* 
fi}re  thepneufyacfs  right  remained* 
,    itu  Jmtiee  LitUidale,-*^yibi9tk  wa  aottT 
aider  the  nature  and  origin  of  primnyi  it  ia 
dear,  that  it  ia  paf able  of  ri^  not  to  tiia 
owner  but  the  master*    It  mayt  i^evar* 
be  doubted  whether,  if  a  contract  were  made 
by.  the  6vrtex  with  the  sh^iper  for  so  much  ia 
Ifen  of  all  chaiges,  the  master  would  ii^vte  a 
right  to  enforce  his  daim  agnnst  the  ship* 
per.  But  here,  the  agent  of  the  shipper  has 
expressly  stipuhUed  to  pay  the  aociulomed 
primage,  and  the  goods  nave  been  reeeivfid 
under  that  stipulation     Than,  as  to  the 
asgument,  that  two  actkms  may  be  brongh^ 
upon  tha  aama  instrument,  I  own  I  see  hq 
objection  to  it  either  in  law  or  preclioe  f 
npr  indeed  has  any  objectJon  been  sn^asTtA 
beyond  the  supposed  inconvenience  whidt 
it  might  produce.     That  is  a  question  for 
tha  parties  when  th^  antsr  into  these  4giiee«> 
meats,  but  it  has  no  b^sning  ufian  4fas^ 
question  as  to  their  tmiff^w  li^.'fii^4sw 
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Khig  vrBhrd(4i)..  This  shews,  that  so  long 
as  me  property  remains  in  the  hands  of 
the  sheriff,  the  creditor  remains  unsatisfied* 
Tlie  money  then,  in  point  of  fact,  was  nol 
paid  to  the  creditor  until  after  the  commis<« 
sion  had  issued. 

[A/f*.  Juitice  Bayley. — Have  you  found 
any  case  where  a  sheriff,  having  levied,  died 
insolvent*  The  question,  whether  the  loss 
in  such  ft  case  should  fall  upon  the  debtor 
or  the  creditor,  might  be  a  good  test  to  try 
the  present  case.3 

No  such  case  has  been  found ;  but  sup-» 
pose  the  sheriff  had  not  paid  the  money 
over  to  the  defendant,  and  the  latter  brought 
an  action  to  recover  the  amount,  would  not 
the  defendant  be  obliged  to  rely  upon  his  exe- 
cution ;  and  would  not  that  be  availing  him** 
self  of  the  execution  to  tlie  prejudice  of  the 
other  creditors?  It  is  better,  therefore,  not 
to  leave  it  in  the  power  of  the  sheriff  to 
^ter  the  rights  of  parties  by  his  own  voIun<» 
tary  acts. 

\Mr.  Justice Sayley.--^I{  an  action  were 
brought  upon  the  judgment  against  the 
debtor,  how  would  the  pleading  turn  if  the 
debtor  were  to  endeavour  to  shew  that  the 
creditor  had  been  satisfied  by  execution  ?] 

It  seems,  that,  in  such  a  case,  a  plea  of 
payment  to  the  plaintiff  would  have  been  a 
good  answer  to  the  action,  according  to 
liSitt.28.  pi  17. 

{Mr.  Justice  Bayley* — ^That  Is,  if  it  were 
a  writ  of  ca,  sa* ;  but  in  the  case  of  Taylor 
V.  Bekon(5\  and  Morton*s  case  (6),  it  is 
laid  down,  that  where  the  writ  is  a^.  fa.^ 
payment  to  the  sheriff  is  a  discharge  of 
the  debt ;  the  reason  given  is,  that  under 
a  ca.  $a,  the  duty  of  the  sheriff  is  merely  to 
take  tlie  defend^t's  body ;  but  under  a  Ji» 
Ja.  it  is  to  levy  so  as  to  have  the  money.] 

The  point  was  not  decided  in  those  cases ; 
they  were  upon  questions  relating  to  the 
writ  of  00.  sa*^  and  what  is  said  about  the 
writ  o£  f^Ja.  are  mere  dicta. 

[Mr.  Justice  Bayley. — ^But  the  case  of 
Noiley  v.  Buck  shews  that  the  mere  seizure 
does  not  destroy  the  debt.] 

Mr*  C.  F.  WilUams  and  Mr.  Serjeant 
MireweikerfConis^. — The  money  being  paid 
to  the  officer  on  the  1st  of  May,  was,  in 

(4)  t  Shower,  87 ;  and  the  sagne  is  adopted  in 
JHtumH  Oflca  tif  ShmS»  1 47« 
A)  S  LeVuis,  205. 


SJ 


SbofnSf  ld8« 


point  of  law,  paid  to  the  sheriff;  it  th6re« 
fore  was  money  had  and  received  by  the 
sheriff  to  the  plaintiff's  use ;  and  conse** 
quently  the  ju^ment  debt  was  discharged 
before  the  act  of  bankruptcy*  That  money 
thus  levied  by  the  sheriff,  is  money  re«« 
ceived  by  him  to  the  plaintiff's  use,  was 
laid  down  in  Dale  v.  Birch  and  another  (7). 
Then,  with  regard  to  the  effect  of  the  mere 
seizure ;  the  property  is  not  in  abeyance^ 
it  is  divested  out  of  die  defendant ;  aind  tli0 
sheriff  himself  might  maintain  trespass  oc 
trover  on  his  possession  of  it :  fVilbra^ 
ham  v«  Snow  (8).  The  writ  was  returnable 
on  the  8rd  of  May,  on  which  day  there  had 
been  no  act  of  bankruptcy  committed  by 
both  the  bankrupts*  The  case  therefor^ 
falls  within  the  principle  of  Wymer  v* 
Kemile ;  and  any  question  upon  the  old  law 
is  perfectly  immaterial ;  for  at  the  time  of 
the  bankruptcy,  the  defendant  was  not  a 
creditor  having  security,  and  availing  him* 
self  of  it  to  the  prejudice  of  the  other  ere* 
ditors.  } 

[It  was  suggested,  that  a  case  similar  ta 
the  present  was  l>efore  the  Court  of  Ex** 
chequer.] 

Mu  Justice  Baytey. — ^The  rule  in  this 
case  had  better  not  be  delivered  out  until 
we  learn  the  result  of  the  case  in  the  Ex«( 
chequer.  But  as  I  entertain  a  strong  opinion 
on  the  subject,  I  will  deliver  it.  I  have  no 
doubt,  whatever,  that  the  plaintiffs  are  nofc 
entitled  to  recover  in  this  action.  If,  a^ 
the  time  of  the  bankruptcy,  it  could  pro* 
perly  be  said  that  the  defendant  was  **A 
creditor  having  security"  for  his  debt,  ac* 
cording  to  tlie  words  of  the  108  th  sectioa 
of  this  act,  no  doubt  he  would  not  be  en- 
titled to  hold  the  money  he  has  received  ^ 
but  in  my  judgment,  he  was  not  such  a 
creditor.  The  plaintiffs  sue  as  assignees  of 
the  two  bankrupts;  and  they  must  rely  upoa 
the  bankruptcy  of  both.  An  act  of  bank^ 
ruptcy  was  committed  by  one  on  the  2nd  of 
May ;  but  not  until  the  5th  by  the  other*. 
The  5th  of  May  is  therefore  the  date  of 
their  title  by  reason  of  the  acts  of  hank-* 
ruptcy :  the  seizure  of  the  goods  was  ia. 
March,  the  writ  bebg  returnable  on  the 
2nd  of  May,  which  was  before  any  act  of 

(7)  S,Campb.34d. 

(8)  2 Ssttadosi  47f  cu sadaote*  .    . 
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hnkrupicy  liad  beeii  coimnitCed  by  l&tk  ihtf 
bttikrvpti*  Before  the  retom  erf  the  vmu 
the  sheriffi  by  his  ofBceri  had  received  the 
whole  of  the  money*  Then,  did  the  defen- 
dant from  that  time  eeaae  to  be  ^  creditor 
of  the  bankntpts  ?  On  the  $td  of  May,  the 
fetum  day  of  the  writ,  it  was  the  duty  of 
the  flheriiTto  have  the  money  in  court  to 

Cy  over  to  the  present  defendant.  He 
a  not  the  money  in  court  by  that  day  t 
but  his  neglect  is  not  to  vary  the  rights  of 
the  parties.  The  authorities  shew  that  the 
levy  and  payment  to  the  sheriff,  discharge 
the  debtor ;  and  the  remedy  of  the  creditor 
is  against  the  sheriff  only.  Here,  thereforei 
as  in  the  case  of  Warner  v.  Ktnihle^  the 
judgment  creditor  had  ceased  to  be  a  cre- 
ditor at  the  time  of  the  bankruptcy.  In 
die  case  of  Noiley  v.  Buck^  the  bankruptcy 
Intervened  between  the  seizure  and  the 
aale  of  the  goods ;  and  until  the  sale,  the 

gaintiff  in  the  execution  is  a  creditor ;  in-* 
»ed,  up  to  the  time  of  sale,  the  debtor  has 
a  right  to  pay  the  money,  and  thus  pre« 
YeiSt  the  sale  of  his  goods.  This  shews  that 
die  general  property  in  the  goods  seized, 
remains  in  the  debtor  until  Sie  sale,  there 
being  a  special  property.  On  the  whole,  I 
dmik  that  as  a  principle  it  may  be  laid  down, 
diat  the  plaintiff  in  the  writ  of  execution  is 
m  creditor,  until  the  goods  have,  by  sale, 
been  converted  into  money. 
'  Mr*  Juttiee  LUtkdale. — It  is  the  last  part 
4^  the  section  in  the  act  in  question,  which 
raises  the  p<Hnt  in  this  cause.  Here,  the* 
seisure  was  before  the  act  of  bankruptcy  7 
iHd  diat,  under  the  old  law,  would  have 
been  suflcient.  But  now,  no  creditor  hav-* 
kig  security  for  his  debt,  under  a  judgment 
obtained  by  either  of  die  modes  pointed 
4ttt  in  the  act,  shall  avail  himself  of  such 
security  to  thie  prejudice  of  die  other  cre- 
ditors. The  question  then  is,  whether  this 
deftndant  can  be  considered  as  having  a 
security  for  his  debt  at  the  dme  of  die 
fiankruptcy.  The  money  had  been  paid  to 
die  riieriff's  bailiff  before  the  return  of  the 
writ ;  there  was  no  act  of  bankruptcy  by 
boik  the  debtors  undl  after  the  return.  At 
iffl  events,  the  plamdff  was  endded  to  have 
Ids  money  from  the  sheriff  on  die  return 
day  of  the  writ.  The  security  was  ihen 
Jmctiu  cficio;  and  an  acdon  may  be  main- 
tained against  the  sberiff  for  the  amount  pf 
Ibe  levy,  after  die  mil  b  tetunuMei 


diough  the  dieriff  mqr  not  aetually  have 
returned  the  writ :  1 8h<mer^  79, 281 ;  OUb* 
on  EKeaakms,  ft6  {  ThWg  Practice,  tide 
••  Execudon  by  fieri  facias  T — and  I  believe 
even  before  the  writ  is  returnable,  Ltfainkt 
therefore,  that  the  defendant  was  not,  at  the 
dme  of  the  bankruptcy,  a  creditor  of  die 
bankrupts ;  and  consequendy  that  thia  ac^ 
tion  is  not  maintainable. 

'Mr.  Justice  Parke.-^l  am  of  die  same 
opinion;  though  I  concur  that  the  rule 
should  not  be  delivered  out  until  die  Judg- 
ment of  the  Court  of  Exchequer  in  a  simi- 
lar case  be  known.  I  do  not  think  diat  the 
gaintifi^  either  on  the  2nd  or  the  5th  of 
[ay,  was  a  creditor  of  the  bankrupts  avail- 
ing himself  of  the  security  of  his  execution. 
In  the  case  of  Parkinson  v,  Oilford  and 
inkers  (9\  which  was  an  acdon  against  the 
executors  of  die  sheriff  of  Dorset,  ror  money 
levied  under  an  execution,  it  was  heldi 
that  the  acdon  lay  after  die  writ  was  return- 
able, though  in  fact  it  had  never  been  re^. 
fumed,  i  think  it  may  be  a  question^ 
Whether  such  an  acdon  can  be  maintained 
before  the  return  day  of  the  writ.  Be  diat 
es  it  may,  after  the  money  has  b^en  receiv- 
^  by  die  sheriff  under  the  levy,  the  defen- 
dant in  die  writ  is  discharged  of  die  debt ; 
diat  was  expressly  decided  in  Rook  v.  Wil* 
mo< (10),  and  Moimtney  v.  4ndrews(ll)i 
and  the  same  doctrine  was  held  in  Clerk  v; 
1Vkkers{lft),  It  appears  to  me  clear,  there- 
fore, that  the  present  defendant  was  not,  at 
die  dme  of  the  bankruptcy,  a  creditor  of 
the  bankrupts  seeking  to  avail  himself  of 
the  execudon.  It  was  said  in  argument 
for  the  plaintifi^  that  if  the  judgment  credi- 
tor had  to  bring  an  acdon  against  die  sheriff 
fer  the  money,  he  would  of  necessity  be 
availing  himself  of  the  execution ;  but  that  h- 
not  the  case  contemplated  by  the  act,  which 
speaks  of  the  creditor  availing  himself  of  the 
execution,  to  the  prejudice  of  tbe  odier 
creditors  of  the  bankrupt.  For  the  reason 
already  given,  the  present  defendant  waa» 
at  the  time  of  the  baidcruptcy,  a  creditori 
not  of  die  bankntpts,  but  of  the  sheriff. 

Ride  cAsohOe. 

r^)  6m.€ar.539» 
[10}  Cro,£lis.90e. 

It)  ia.ear. 
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Evidence — Bankers*  Books — Surety, 

fVIiere  a  bond  mas  conditioned  that  a 
banker's  clerk  should  faithfully  account  to  his . 
employersfoT  all  sums  received  by  him  on  their 
account,  and  should  faithfully  conduct  himself  ^ 
in  t/iat  employment : — Held,  that  a  book  con- 
taining entries  made  by  him  in  the  course  of 
that  employment,  of  sums  received  by  him 
from  the  customers,  was  admissible  in  evidence 
to  shew  the  fact  of  those  sums  having  been  so 
received;  although  some. of  the  persons  who 
made  the  paytnents  to  the  clerk  were  living. 

This  was  an  action  of  debt  on  bond. — 
The  plaintiSs  were  bankers,  and  the  defen- 
dants were  sureties  for  one  Pitman,  who  had 
been  their  clerk.  The  condition  of  the 
bond  ran  in  the  usual  terms,  by  which  the 
defendants  were  sureties,  that  Pitman  should 
duly  account  for  all  sums  which  he  might 
receive  as  the  plaintiffs'  clerk ;  and  that 
he  should  conduct  himself  with  fidelity  in 
that  employment.  Pitman  himself  was 
no  party  to  this  bond.  One  of  the  defen* 
dants  suffered  judgment  by  default ;  the 
other  pleaded  in  general  terms  that  Pitman 
had  duly  accounted,  &c.  in  the  words  of 
the  condition.  The  plaintiffs  replied,  and 
stated  certain  sums  to  have  been  received 
by  Pitman  and  nol  accounted  for :  and  upon 
this  replication  issue  was  joined.  The  cause 
was  tried  at  the  last  Summer  Assizes,  be* 
fore  Mr.  Justice  Littledale,  when  the  fol- 
lowing appeared  to  be  the  principal  facts. 

To  shew  that  Pitman  had  received  cer- 
tain  sums  of  money  from  the  plaintiffs' 
customers,  the  plaintiffs'  books  were  given 
in  evidence,  containing  entries  made  by  Pit- 
man, in  his  own  handwriting,  of  the  sums 
which  those  entries  denoted  to  have  been 
received  by  himself.  Some  of  the  persons 
who  had  paid  these  sums  were  living ;  but 
none  of  them  were  called. 

The  defendants'  counsel  objected  that 
these  books  were  inadmissible  for  the  pur- 
pose in  question  ;  but  the  learned  Judge 
admitted  them,  subject  to  this  point ;  and 
the  plaintiffs  upon  this  evidence  obtained  a 
verdict. 

Mr,  Serjeant  Merewether  now  moved  for 
a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  verdict  entered  for 
Vol.  VII.  K.B. 


the  defendants.  The  plaintiffs'  own  books 
were  not  admissible  in  evidence,  althoucrh 
they  contained  entries  in  the  handwriting  of 
Pitman.  The  question,  whether,  in  an  action 
against  a  surety,  evidence  of  admissions 
made  by  the  principal  could  be  received  in 
evidence,  came  before  Mr.  Justice  Holroyd, 
in  the  case  of  Cutler  v.  Kewley,  which  was 
tried  at  the  Winchester  Spring  Assizes  in 
1819;  and  it  was  held,  by  that  learned 
Judge,  that  they  were  not  admissible.  The 
point  is  stated  in  Manning* s  Digest,  title 
"  Evidence."  The  case  relied  upon  by  the 
other  side  as  an  authority  in  favour  of  their 
being  received,  is  that  of  Goss  v.  Watling- 
ton  (1) ;  but  that  case  was  decided  upon 
another  ground;  namely,  that  the  books 
there  kept  by  the  principal  (who  was  a  col- 
lector of  taxes,)  were  public  books,  and  it 
was  a  part  of  the  duty  of  the  collector  to 
deliver  over  the  books  to  his  successor. 
The  facts  there  are  very  different  from 
those  in  the  present  case ;  there  was  also 
another  question  in  that  case,  whether  the 
receipts  given  by  the  principal  to  persons 
who  had  paid  money,  were  evidence  against 
the  surety  of  the  fact  of  such  payments, 
and  the  Court  held,  that  they  were  not  evi- 
dence. That  case  is  therefore,  upon  that 
point,  in  favour  of  the  defendants ;  treat- 
ing the  entries  made  by  Pitman  as  receipts. 
And  upon  the  mere  ground  of  their  being 
entries  made  in  the  book  by  Pitman,  <he 
ease  of  Goss  v.  Watlington  is  not  an  autho- 
rity for  the  plaintiffs;  inasmuch  as  the  Court 
declared  their  opinion-  in  that  case  for  the 
admissibility,  on  the  ground  that  the  book 
was  a  public  book. 

Lord  Tenterden, — I  think  the  evidence 
was  properly  received  ;  Pitman  was  taken 
into  the  employ  of  the  plaintiffs  as  a  clerk. 
The  defendants  entered  into  a  bond  for  his 
fidelity,  a  part  of  the  condition  being,  that 
h^  should  well  and  faithfully  account  for, 
and  pay  and  deliver  over,  all  sums  which  he 
should  receive  as  such  clerk.  The  issue 
was,  whether  he  had  received  certain  sums, 
and  not  accounted  for  them.  Now  the  books 
received  in  evidence  were  kept  by  Pitman 
in  the  regular  discharge  of  his  duty.  Either 
he  had  received  the  sums  there  entered,  or 
he  had  not.    But  we  are  not  to  assume  that 

(1)  3  B.  &  B.  133  ;  6  J,  B.  Moore,  355. 
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die  entries  were  false ;  because,  if  it  was  so, 
the  only  effect  would  be,  that  the  plaintiffs 
would  have  an  action  against  the  sureties 
on  their  bond  for  this  breach  of  duty  in 
their  clerk.  The  evidence  was  not  an  iso- 
lated entry,  but  regular  accounts,  for  the 
faithful  keeping  of  which  the  defendants 
were  bound.  It  does  not  lie  with  them, 
therefore,  to  object  to  these  accounts,  as 
being  produced  for  the  purpose  of  shewing 
prima  facie,  that  the  sums  therein  mention- 
ed as  having  been  received  by  the  clerk  in 
'  the  Course  of-  his  employment,  were  in  fact 
so  received. 

Mr.  Justice  Bayley, — The  only  difference 
suggested  between  the  present  case  and  that 
of  Goss  V.  Wailington,  is,  that  in  the  latter, 
the  books  were  public  books.  But  that 
circumstance  does  not  appear  to  have  been 
the  foundation  of  the  judgment  in  that  case. 
Here,  the  bond  was,  among  other  things, 
for  the  6deh'ty  of  the  clerk  in  the  course  of 
his  employment ;  it  was  also  a  part  of  his 
employment  to  make,  in  this  book,  entries 
of  the  sums  he  had  received ;  and  suppo- 
sing that  he  faithfully  made  the  entries,  as 
it  was  his  duty  to  do,  they  are  evidence  of 
the  sums  being  received  by  him  in  the  course 
of  his  employment.  The  defendants  can- 
not ask  it  to  be  presumed  that  he  made 
false  entries,  which  would  charge  himself; 
and  would  also  be  equally  a  breach  of  duty, 
which  would  render  the  defendants  liable  on 
that  part  of  the  condition  of  the  bond  which 
provided  for  his  faithful  discharge  of  his 
duty. 

Rule  refused. 

[See  also  Fumess,  assigftee^  t.  Cope,  6  Law 
Journ.  C.P.  Trinity  Term.] 
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Buyer  and  Seller — Time  far  performance 
of  contract. 

1.  In  general^  the  time  appointed  for  the" 
performance  of  a  contract,  is  of  the  essence 
of  the  contract  itself, 

2.  Bat  where,  from  the  nature  of  the  suh^ 
ject  matter,  the  exact  day  does  not  appear  to 

be  material,  a  party  mho  seeks  to  exact  a 
forfeiture  in  case  of  failure  on  the  appointed 


day,  must  give  notice  to  the  other  party  that 
he  intends  to  hold  him  to  the  day. 

Assumpsit  for  money  had  and  received 
by  the  defendant  to  the  plaintifTS'  use. 

Plea — Non  assumpsit. 

On  the  trial,  before  Lord  Tenterden,  at 
the  Sittings  after  last  term,  the  following 
appeared  to  be  the  principal  facts. 

By  agreement  in  writing,  between  the 
plaintiff  and  defendant,  the  former  was  to 
be  the  purchaser  of  the  interest  of  the  lat- 
ter in  a  pubhc-house,  with  the  stock,  fur- 
niture, &c.  The  details  of  the  agreement 
are  immaterial ;  the  contract  was  to  be 
completed  on  the  taking  possession,  which 
was  fixed  to  be  on  the  25ih  of  March  1828. 
Tlie  plaintiff  paid  SO/,  as  a  deposit ;  and  it 
was  stated,  that  if  the  plaintiff  did  not  com- 
plete his  part  of  the  agreement,  tile  deposit 
money  should  be  forfeited.  On  the  day 
fixed  for  the  completion  of  the  contract,  the 
appraiser  for  the  defendant  met  the  apprai- 
ser for  the  plaintiff  in  the  street,  when  the 
plaintifTs  appraiser  stated,  that  the  plaintiff 
would  be  ready  to  complete  the  contract  on 
the  following  day.  The  defendant  attended 
at  the  time  and  place  originally  appointed, 
ready  in  all  respects  to  complete  the  con- 
tract, and  the  plaintiff  not  appearing,  the 
defendant  determined  to  avoid  the  contract 
and  keep  the  deposit.  On  the  following 
day,  the  plaintiff  attended,  ready  to  com- 
plete, but  the  defendant  then  refused : 
whereupon,  the  plaintiff  brought  the  pre- 
sent action  to  recover  back  his  deposit 
money.  It  appeared  in  evidence,  tliat  con- 
tracts of  this  nature  were  not  always  com- 
pleted on  the  stipulated  day. 

Upon  these  facts,  Lord  Tenterden  told 
the  jury,  that  if  the  defendant  meant  to  in- 
sist  on  a  literal  performance  of  the  contract 
on  the  very  day,  he  should  have  given  notice 
of  his  intention.  The  jury,  upon  this  di- 
rection, found  a  verdict  for  the  plaintiff. 

Sir  James  Scarlett  now  moved  for  a  rale 
to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  granted.  The 
direction  of  my  Lord  Tenterden  was  open 
to  objection ;  inasmuch  as  it  went  upon  the 
assumption,  that  the  time  limited  for  the 
performance  is  not  an  essential  part  of  the 
contract.  But  it  has  been  held,  over  and 
over  again,  that  time  is  essential ;  and  that 
where  a  party  makes  default  in  respect  of 
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tinie,  he  forfeits  his  rights  under  the  con- 
tract. The  case  of  Berry  v.  Young  (1)  gives 
the  opinion  of  Lord  Kenyon  on  this  sub- 
ject ;  and,  ahhough  it  was  but  a  decision  at 
Nisi  Prius,  it  has  been  adopted  by  Mr.  Sug- 
den  in  several  places  in  his  work  on  Vendor 
and  Purchaser,  That  opinion,  indeed,  was 
but  an  expression  of  a  known  principle  in 
equity  as  well  as  law.  This  appears  from 
a  note  to  the  case  of  Lloyd  t.  ColUtt  (2), 
where  the  case  of  Harrington  v.  Wheeler  (3) 
is  cited.  In  the  latter  case.  Lord  Louglibo- 
rough  noticed  the  inaccuracy  of  the  expres- 
sion attributed  to  Lord  Hardwicke,  in  Gib' 
ton  Y.  Patterson  (4).  From  that  note  it  ap- 
pears, that  Lord  Thnrlow,  acting  probably 
on  the  incorrect  report  of  Lord  Hardwicke's 
judgment,  had,  on  occasions  without  number, 
declared,  tliat  time  was  not  of  the  essence 
of  the  contract.  The  decision  of  Lord 
Loughborough,  correcting  that  supposition, 
has  been  adopted  in  a  series  of  cases,  which 
are  there  given  in  the  note.  The  reasoning 
of  the  subject  concurs  with  those  decisions ; 
for  when  the  parties  name  a  time,  it  shews 
that  they  consider  the  time  as  a  part  of  the 
contract.  Indeed,  it  would  be  monstrous  to 
hold  it  to  he  otherwise ;  for  half  the  dealings 
of  mankind,  in  cases  of  contract,  shew  that 
time  is  of  the  essence  of  their  bargains. 

Lord  Tenterden. — It  appeared  that  it  was 
not  usual,  in  contracts  like  the  present,  to 
insist  on  their  being  completed  on  the  very 
day  appointed.  The  appraisers  of  the  two 
parties  had  met,  and  the  appraiser  for  the 
plaintiff  thei|  stated  that  the  plaintiff  would 
be  ready  on  the  following  day.  I  told  the 
jury,  that,  under  these  circumstances,  if 
the  defendant  meant  to  insist  oo  a  forfei- 
ture of  the  deposit,  lie  should  have  sent 
word  to  the  plaintiff  that  lie  insisted  on  the 
.  contract  being  performed  on  the  very  day. 
He  did  not  do  this  ;  the  plaintiff  was  ready 
on  the  following  day,  and  the  defendant  then 
refused  to  complete  the  contract,  and  set 
up  this  claim  of  forfeiture. 

Mr.  Justice  Bay  ley, — I  think  the  direc- 
tion of  my  Lord  to  the  jury  was  perfectly 
correct.  The  defendant  was  seeking  to 
exact  a  forfetture,  and  it  was  therefore  but 

(1)  t  £«p.  N.  P.  C.6S,  io  note. 
(?)  4  Bro.  C.C.  471,  (Eden's  Edition). 
(3)  4  Vesey,  609. 
{4)  lAtkynSylt. 


just  to  hold  him  to  proof  as  strict  as  pos- 
sible. There  was  nothing  in  the  transac- 
tion from  which  it  could  be  inferred,  that  a  ' 
performance  of  the  contract  on  the  very 
day  appointed  was  material.  The*defen- 
dant's  appraiser,  who,  for  the  purposes  of 
this  contract,  maybe  considered  as  his  agent, 
was  apprized  that  the  plaintiff  would  be 
ready  on  the  following  day.  Now,  if  the 
defendant  objected  to  this,  he  should  have 
given  notice  to  the  plaintiff  that  that  would 
not  be  sufficient ;  and  that  he  should  insist 
upon  a  strict  performance  of  the  contract 
on  the  very  day  appointed.  I  think  the 
case  in  Vesey  decides,  that  where  a  party 
insists  upon  the  strict  observance  of  the 
time  part  of  the  contract,  he  must  give  the 
other  party  notice  of  his  intention  to  iiold 
him  to  the  very  words  of  the  bargain. 

Rule  refused. 


1828       ^ 
N        1*4     i    ^^^^^  ^"  'ONES. 

Baron  ^'  Feme — Liability  for  Necessaries. 

The  onus  of  proving  expressly  that  a  mar* 
ried  woman^  living  apart  from  her  husband^ 
has  the  means  of  supporting  herself  is  not 
always  cast  upon  tlie  husband,  in  resisting  a 
demand  for  necessaries  supplied  to  her  whilst 
so  separated. 

Where,  therefore,  it  appeared  that  a  mar^ 
ried  woman  for  some  years  subsequent  to  a 
separation  from  her  husband  maintained 
herself,  and  then  went  to  live  with  her  sonAn* 
law,  who  brought  an  action  against  the  hus^ 
band  for  necessaries, — tike  Court  refused  to 
disturb  a  verdict  for  the  defendant  on  tfte 
ground  that  it  was  against  evidence. 

Assumpsit  for  necessaries  provided  by 
plaintiff  for  the  defendant's  wife. 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  the  Summer  Assizes  for  the  county  of 
Gloucester,  it  appeared,  that  in  the  year 
1811,  the  defendant,  who  was  the  owner  of 
some  small  cottages  in  the  before-mentioned 
county,  went  to  reside  in  Guernsey,  leaving 
his  wife  and  daugliter  in  England.  In  1820, 
the  plaintiff  married  the  defendant's  daugh- 
ter, from  which  time,  the  defendant's  wife 
resided  with  her  daughter  and  the  plaintiff. 
Some  of  the  cottages  were  tenanted,  but 
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some  in  so  dilapidated  a  condition,  that 
tlie  plaintiflT  had  been  obliged  to  pull  them 
down  and  build  others.  It  did  not  appear, 
however,  whether  the  defendant's  wife  had 
ever  received  any  rent  in  respect  of  these 
cottages,  or  any  other  means  of  maintenance 
from  the  defendant  during  his  absence.  In 
1827,  the  defendant  returned  to  England, 
and,  as  one  of  the  plaintiff's  witnesses  stated, 
in  a  conversation  wherein  the  plaintiff's  de- 
mand, to  the  amount  of  1 96/.  for  the  main* 
tenance  of  his  wife,  was  mentioned,  agreed 
to  pay  the  same.  The  jury,  however, 
found  a  verdict  for  the  defendant ;  and 
now, — 

Mr.  Busby  moved  to  set  aside  the  verdict 
and  for  a  new  trial.  The  verdict  was 
against  evidence,  inasmuch  as  an  express 
promise  to  pay  the  debt  was  proved  on  the 
part  of  the  plaintiff.  There  was  no  suffi- 
cient defence  in  point  of  law  to  the  action, 
as,  although  the  wife  might  have  been  main- 
tained by  the  rents  of  the  cottages,  it  did 
not  appear  that  any  payment  in  that  respect 
was  ever  made  to  her.  It  is  conceded  that 
an  action  cannot  be  maintained  against  a 
husband  for  necessaries  supplied  to  his  wife, 
where  he  has  allowed  her  a  sufficient  main- 
tenance ;  but  it  is  incumbent  upon  the  hus- 
band, in  setting  up  that  defence,  to  prove 
that  it  has  been  duly  paid.  No  such  proof 
was  here  given,  but,  on  the  contrary,  it 
was  in  evidence  that  the  cottages  yielded 
nothing. 

[A/r.  Justice  Bay  ley, — But  the  wife  might 
maintain  herself  by  her  own  industry ;  and 
it  appears,  that,  in  fact,  she  did  contrive  to 
subsist  for  nine  years.] 

It  was  for  the  defendant  to  shew  that  she 
could,  and  did,  so  maintain  herself  after 
she  went  to  reside  with  the  plaintiff;  and  the 
plaintiff,  in  shewing  that  he  had  supplied  the 
necessaries,  primd  facie  entitled  himself  to 
a  verdict,  but,  even  admitting  th6  allow- 
ance and  payment  of  an  adequate  mainte- 
nance to  have  been  made  out,  still  the  de- 
fendant was  liable  upon  his  promise  to  pay  : 
HomhuckU  v.  Hornhury  (1), 

\_Lord  Tenterden. — The  fact  of  his  having 
made  the  promise  was  for  the  jury :  in  that 
case  there  was  no  doubt^that  the  defendant 
had  given  a  written  promise  to  discharge 
the  account.] 

The  principle  upon  which  the  husband 
(Vi  2  Stark.  177. 


remains  liable,  notwithstanding  a  separatioir» 
is  laid  down  in  Holt  v.  Brien  (2).  Accord- 
ing to  that  principle,  that  the  wife  remaina 
an  agent,  in  respect  of  the  contracting  of 
debts,  until  a  countermand  is  shewn,  the 
plaintiff  was  here  entitled  to  recover. 

Lord  Tenterden. — ^It  was  proved  in  this 
case,  that  for  nine  years  after  the  defendant 
lefl  this  country,  his  wife  maintained  her- 
self; that  then  the  plaintiff  married  her 
daughter,  and  that  she  went  to  live  with  her 
daughter  and  with  the  plaintiff.  It  might 
be  that  the  cottages  were  of  no  value,  and 
the  rents  never  paid ;  but,  for  aught  that  ap- 
pears, the  woman  was  as  capable  of  support- 
ing herself  after  she  went  to  live  with  her 
son-in-law  as  before.  The  promise,  had  it 
been  proved,  might  have  made  the  defen- 
dant liable ;  but  the  jury  had  a  right  to  con- 
sider whether  they  believed  the  fact  of  suck 
a  promise. 

Mr,  Justice  Bayley, — It  was  for  the  jury 
to  decide  upon  the  probability,  or  the  facty 
of  the  promise.  I  do  not  see  any  reason  to 
disturb  the  verdict. 

Rule  refused. 
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i>OB  on  the  several  demises  of 

CHARLES  PRIDEAUX  B&UKB 
AMD  EDWARD  COODE  9.  WIL- 
LIAM UARTTN  TBjr  TOUHOBB* 


Fine — Remainder  — Estoppel — Construe^ 
turn  of  Settlement, 

1.  A  fine  levied  by  a  contingent  remain^ 
der-man,  does  not  of  necessity  destroy  his 
estate.  When  the  intention  of  the  conuzor  is 
properly  shewn  by  the  deed  declaring  the 
usest  the  fine  works  by  estoppel  only, 

2.  A  stranger  in  estate  cannot  take  ad^ 
vantage  of  such  an  estoppeL 

Accordingly,  the  deeds  of  conveyance  to 
the  lessors  qjf  the  plaintiff  were  made  after 
tfte  remainders  became  vested ;  they  recited 
fines  sur  conuzance  de  droit  levied  by  the 
parties  while  the  remainders  were  contingent. 
The  defendant  was  a  stranger  in  estate .-— ^ 
Held,  that  the  nature  of  the  fines  nught  be 
collected  from  the  recitals;  that  those  con^ 
tingent  remainders  were  not  thereby  destroyed; 
but  that  the  fines  operated  by  way  of  estoppel 
(f)  4  Ban.  &  Aid.  tdf • 
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only  ;  and^herefore^  (inasmuch  as  the  defen" 
dani,  being  a  stranger ,  could  not  take  advan^ 
tage  of  the  estoppel,)  that  a  good  title  in 
ejectment  could  he  made  by  parties  claiming 
under  a  conveyance  by  the  conuzors,  after  the 
remainders  vested,  against  all  but  parties  or 
privies  to  the  fines. 

By  marriage  settlement,  W.  M.  and  T, 
M,  conveyed  certain  lands  to  trustees,  their 
heirs  and  assigns,  to  the  use  of  JV»  M.  for 
life,  fvith  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder  to  T,  M, 
for  Itfe ;  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder  to  the  use 
of  the  first  and  other  sons  of  T,  M,  by  M, 
H.  successively  m  tail  male  ;  with  remainder 
to  the  use  of  the  right  heirs  male  of  T,  M* 
for  ever: — Held,  that  the  eldest  son  of  T,  Af. 
took  a  contingent  remainder,  which  on  the 
death  of  T.  M,  became  vested ;  and  that  the 
ultimate  remainder  in  fee  simple,  on  the  death 
of  such  elder  son  without  issue,  vested  in  H, 
M»  the  only  other  son  of  T,  M, 

By  the  same  settlement  other  premises  were 
conveyed  to  the  same  trustees  to  the  use  of 
T,  M.for  life,  with  remtander,  during  his 
life,  to  the  trustees  to  preserve  contingent  re* 
maxnders  ;  remainder  to  the  use  of  Mm  H,, 
the  intended  wife,  for  life,  for  raising  an^ an- 
nual sum ;  and,  subject  thereto,  to  the  use  of 
the  first  and  other  sons  of  T.  3f  •  by  the  said 
M,  H.  successively  in  tail  male;  with  r«- 
mainder,  m  case  there  should  be  no  issue  male, 
but  should  be  issue  female,  to  the  use  of  the 
issue  female  for  raising  portions  to  be  paid 
at  the  age  of  twenty-one ;  the  trustees  to  raise 
maintenance  for  the  daughters  until  they  should 
attain  that  age  out  of  the  rents ;  but  if  the 
9tnd  portions,  at  the  times  of  payment,  could 
wot  be  advanced  out  of  the  profits  of  the 
premises,  the  said  premises  should  stand 
charged  with  the  payment  of  the  portions,  as 
soon  after  as  the  same  could  be  advanced  and 
raised,  ^c. ;  tmd,  after  raising  and  paying 
the  said  sums  of  money,  or  in  case  there 
should  be  no  issue  female,  to  the  use  of  the 
right  heirs  male  of  T*  M.for  ever : — Held, 
tkiU  the  trustees  at  allevents  took  only  a  limited 
fee,  which  determined  when  the  portions  were 
pmd;  that  upon  failure  of  the  estate  limited 
by  the  settlement,  the  ultimate  fee  resulted  to 
tie  settlor;  and  that,  no  claim  having  been 
WHsde  by  the  trustees  during  more  than  twenty 
yemrt^  adverse  possession,  the  presumption 
that  their  right  was  satisfied  or  released^ 


and  could  not  be  set  up  by  a  stranger  as  a 
defence  in  an  action  of  ejectment, 

H.  M,  died  without  issue,  devising  all  the 
premises  mentioned  in  the  settlement  to  his 
widow  for  life,  remainder  to  the  sons  and 
daughters  of  his  nephew  and  of  his  niece,  as 
tenants  in  common.  The  tenant  for  life  took 
possession  of  tfte  premises  and  retained  that 
possession  until  within  two  years  of  her  death, 
when  the  defendant  entered  and  exercised  cer^ 
tain  acts  of  ownership,  but  did  not  continue 
in  possession,  A  month  after  the  death  of 
the  tenant  for  life,  and  about  six  weeks  before 
the  commencement  of  the  action,  the  defen* 
dant  again  obtained  possession  and  ploughed 
the  land ;  but  it  did  not  appear  whether  the 
parties  entitled  in  remainder  had  entered  pre- 
viously,  or  that  the  defendant's  possession 
was  with  their  knowledge  and  against  their 
will: — Held,  that  the  defendant's  acts  did 
not  amount  to  a  tUsseizin,  or  give  him  such  an 
estate  by  wrong  as  prevented  the  remainder^ 
men  from  executing  a  conveyance  of  the 
estate  to  the  lessors  of  the  plaintiff. 

This  was  an  action  of  ejectment,  for  the 
recovery  of  certain  land  in  the  parish  of 
Padstow,  in  the  county  of  Cornwall,  and 
was  tried  before  Mr.  Justice  Burrough,  at 
the  LentAssizes  for  that  county,  in  the  year 
1825,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court 
upon  the  foliowipg 

CASE. 

By  indentures  of  lease  and  release,  dated 
5  th  and  6th  of  November  1722,  the  release 
made  between  William  Martyn,  gent,  and 
Thomas  Martyn,  gent.,  son  and  heir  appa- 
rent of  the  said  William  Martyn,  of  the 
first  part;  Jenefer  Hooper,  widow,  and 
Martha  Hooper,  her  daughter,  of  the  second 

J  art ;  and  Lawrence  Growden,  gent,  and 
ohn  Hooper,  gent.,  of  the  third  part : 
in  consideration  of  a  marriage,  then  in- 
tended, between  the  said  Thomas  Martyn 
and  the  said  Martha  Hooper,  and  of  the 
marriage  portion  of  the  said  Martha  Hooper, 
and  for  securing  to  her  a  competent  join- 
ture, and  for  limiting  the  said  hereditaments 
thereinafter  mentioned,  and  in  consideration 
of  lOs,,  the  said  William  Martyn  and  Tho- 
mas Martyn  did  grant,  bargain,  sell,  alien 
and  enfeoff,  remise,  release,  convey,  as- 
surci  and  confirm  unto  the  said  Lawrence 
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Growden  and  John  Hooper,  one  field, 
called  Ninnissea,  in  the  village  of  Trevose, 
in  Padstow ;  two  fields,  called  Sandry's 
Fields,  lying  in  the  village  and  fields  of 
Cragmere,  in  Padstow;  and  divers  other 
fields,  amongst  which  were  som^  called 
the  Varwell  Closes,  in  Cragmere,  in  Pad- 
stow,  (an  which  said  premises  were  then 
in  the  possession  of  said  William  Martyn 
and  Thomas  Martyn,  or  one  of  them,)  and 
the  reversion,  &c.,  to  hold  unto  the  said 
Lawrence  Growden  and  John  Hooper,  their 
heirs  and  assigns, — as  to  Sandry's  Fields  and 
Ninnisses,  to  the  use  of  the  said  William 
Martyn  for  life ;  remainder  to  the  use  of  the 
said  Lawrence  Growden  and  John  Hooper 
and  their  heirs,  during  the  life  of  the  said 
William  Martyn,  upon  trust  to  preserve  con- 
tingent remainders ;  with  remainder  to  the  use 
of  the  said  trustees  and  their  heirs,  during  the 
life  of  the  said  Thomas  Martyn,  upon  trust 
to  preserve  contingent  remainders ;  with  re- 
mainder to  the  use  of  the  first,  second,  third, 
&c,  and  other  sons,  of  the  said  Thomas 
Martyn,  by  the  said  Martha  Hooper,  suc- 
cessively in  tail  male ;  with  remainder  to 
the  use  of  the  right  heirs  male  of  the 
said  Thomas  Martyn  for  ever.  And 
as  to  all  other  the  said  settled  premises, 
to  the  use  of  the  said  Thomas  Martyn 
for  life ;  with  remainder  to  the  use  of 
the  said  trustees,  their  heirs  and  assigns, 
during  the  life  of  the  said  Thomas  Martyn, 
in  trust  to  preserve  contingent  remainders  ; 
with  remainder  to  the  use  of  the  said  Martha 
Hooper  for  her  life,  for  raising  out  of  the 
rents  and  profits  an  annuity  of  25/. ;  and, 
subject  thereto,  to  the  use  of  the  first,  second, 
third,  and  other  sons  of  the  said  Thomas  Mar- 
tyn, by  the  said  Martha  Hooper,  successively 
in  tail  male  ;  with  remainder,  in  case  there 
should  be  no  issue  male,  but  should  be 
issue  female,  to  the  use  and  behoof  of  the 
issue  female  of  the  said  Thomas  Martyn,  on 
the  body  of  the  said  Martha  Hooper,  for 
raising  and  levying  out  of  the  rents,  issues, 
and  profits  tliereof,  such  sum  or  sums  of 
money,  to  pay  ami  satisfy  such  portion  and 
portions  to  and  with  such  daughter  and 
daughters,  at  such  time  and  times  as  are 
hereinafter  mentioned :  that  is  to  say,  if  one 
daughter,  the  sum  of  600/. ;  and  if  two 
daughters,  to  each  of  them  the  sum  of  400/.; 
and  if  more  than  two  daughters,  the  sum  of 
800/.  to  be  equally  divided  between  them  at 


twenty-one.  But  if  it  should  happen,  that  tlie  * 
said  sums  and  sum  aforesaid  could  not  bead* 
vanccd  out  of  the  profits  of  the  said  here- 
ditaments at  the  times  of  payment  thereof 
as  aforesaid,  the  said  premises  should  stand 
charged  with  the  payment  of  the  portion  or 
portions  aforesaid,  as  soon  after  as  the  same 
could  be  advanced  and  raised  out  of  the 
rents,  issues,  and  profits  thereof;  and  tliftt 
until  twenty-one,  the  trustees  and  their 
heirs,  and  the  survivor  of  them  and  his  heirs, 
should,  out  of  the  rents,  raise  such  main* 
tenance  of  such  daughter  and  daughters, 
as  to  the  said  trustees,  their  heirs  and 
assigns  should  seem  meet  and  convenient. 
And  after  raising,  levying,  and  paying  the 
sums  of  money  as  aforesaid  for  the  daugliters, 
or  in  case  there  should  be  no  issue  female, 
to  the  use  of  \lie  right  heirs  male  of  the 
said  Thomas  Martyn  for  ever. 

William  Martyn,  one  of  the  settlors,  died 
in  the  year  1722,  and  Thomas  Martyn,  the 
other  settlor,  died  in  the  year  1 740  ;  leav- 
ing issue,  two  sons,  William,  his  eldest  son 
and  heir,  and  Hooper.  William,  the  eldest 
son,  entered  into  the  estates  in  question, 
and  died  without  issue  in  the  year  1779, 
leaving  Hooper  his  brother  and  heir ;  and 
he,  after  the  death  of  liis  brother  William, 
entered  into  the  premises,  and  continued  in 
possession  of  them  till  1705,  when  lie  died, 
leaving  no  issue.  The  only  other  issue  of 
Thomas  Martyn,  tlie  settlor,  were  Martlia 
Martyn  and  Grace  Martyn.  Martha  died  in 
the  year  1 793,  unmarried.  Grace  married 
James  Elliott,  who  died  in  the  year  1761, 
leaving  issue  as  in  a  pedigree  which  was 
stated  in  the  case.  [The  material  particulars 
are  stated  in  the  juidgment.]^  On  the  26th 
of  September  1795,  Hooper  Martyn  made 
his  will  in  writing,  duly  executed,  by  whidi 
he  devised  all  the  premises  in  question  to 
his  wife  Peggy  (afterwards  by  her  second 
marriage  called  Peggy  Hobblyn)  for  life, 
with  remainder  to  all  and  every  the  son  and 
sons,  daughter  and  daughters,  of  his  nephew 
Richard  Elliott  and  of  his  niece  Martha 
Parnall,  who  should  be  living  at  the  time  of 
the  decease  of  his  said  wife,  share  and  share 
alike,  as  tenants  in  common  and  not  aa  joint 
tenants,  and  to  their  heirs  and  aasigns  fet 
ever.  Peggy  Hobblyn  died  the  12th  day 
of  March  1624 ;  and  at  the  tiane  of  h^ 
death,  the  issue  of  Richard  Elliott  and 
Mavtha  Parnall  then  alive  and  entilltd  (if 
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1^  law  they  might  be  so  entitled  to  take 
under  Hooper  Martyn's  will),  were  the  se* 
vera]  persons  named  in  the  pedigree,  (and 
named  subsequently }• 

No  evidence  was  given  of  the  actual 
raising  of  the  sums  directed  to  be  raised  by 
the  settlement  of  1722,  for  the  benefit  of 
the  female  issue  and  charged  on  part  of  the 
premises  in  question  ;  but,  on  the  death  of 
Hooper  Martyn,  his  widow  and  devisee  took 
possession  of  aH  the  premises,  and  continued 
in  the  enjoyment  of  them  from  that  time 
without  interruption,  except  as  hereinafter 
mentioned. 

For  some  time  previously  to  Michaelmas 
1622,  one  Hawker  had  been  tenant  to  Mr. 
and  Mrs.  Hobblyn,  of  the  closes  called 
Ninnisses  and  Sandry's  Fields,  but  his  ten- 
ancy  ended  at  that  time ;  and  shortly  before 
he  quitted  possession,  he  was  served  with  a 
notice,  signed  by  the  defendant's  father,^ 
hitiroating  that  he  claimed  the  property,  and 
forbidding  the  payment  of  rent  to  any  other 
person. 

Shortly  after  Hawker  had  quitted  these 
premises,  the  defendant's  father  went  to  all 
the  closes,  claiming  to  enter  as  lawful  heir, 
to  take  possession,  and  cut  a  turf  on  the 
several  closes,  but  he  did  not  keep  or  con- 
tinue in  possession.  Mr.  Hobblyn  received 
the  rent  due  at  Michaelmas  1822.  He 
could  not  then  get  another  tenant,  but  he 
afterwards  let  the  premises  to  one  Retallick. 
At  Michaelmas  1828,  the  defendant  with 
bis  father  went  again  to  the  said  closes,  and 
turned  out  the  cattle  then  therein  ;  and  in 
April  1 824,  they  went  again,  and  began  to 
plough  the  field,  which  was  objected  to  on 
the  part  of  Mr.  Brune,  but  the  defendant 
persisted,  and  has  kept  possession  from  that 
time.  Afler  Michaelmas  1824,  the  de- 
fendant paid  the  reeve  of  the  Manor  of  Tre- 
Toee  one  year's  chief  rent  for  Sandry's  fields, 
and  the  Varwells,  parcels  of  the  premises  in 
question,  due  to  the  said  manor* 

By  indentures  of  lease  and  release,  bear- 
mg  date  the  6th  and  7th  of  May  1824,  the 
release  made  between  Joseph  Martyn  and 
Agnes  his  wife,  before  her  marriage  called 
Agnes  Elliott,  spinster,  William  Martyn 
Elliott  and  Elizabeth  his  wife,  John  Ham 
mad  Grace  his  wife,  before  her  marriage 
called  Grace  Elliott,  spinster,  (which  said 
Agnes  Mart^'n,  William  Martyn  Elliott, 
and  Grace  Ham,  were  the  only  children 


of  Richard  Elliott,  nephew  of  Hooper  Mar** 
tyn,  gent,  deceased,  living  at  the  time  of 
the  death  of  Peggy  his  widow,)  William 
Parnall  and  Olive  his  wife,  Andrew  Parnall 
and  Mary  his  wife,  John  Parnall  and  Elisa- 
beth his  wife,  Edward  Parnall  and  Celia 
his  wife,  Mary   Parnall,    spinster,   Grace 
Thomas,  widow  of  Samuel  Tliomas,  befbre 
her  marriage  with  him,  called  Grace  Parnailt 
spinster,  (which  said  William  Parnall,  An« 
drew  Parnall,  John  Parnall,  Edward    Par- 
nall,^  Mary  Parnall,  and  Grace    Tliomaa, 
were  the  only  children  of  Martha  Parnall, 
the  niece  of  the  said  Hooper  Martyn,  liv- 
ing at  the  time  of  the  death  of  the  aforesaid 
Peggy   his  widow,   Thomas    Parnall   and 
Martyn  Parnall,   the  only  other  children 
of  the  said  Martha  Parnall,  having  departed 
this  life  in  her  lifetime),  of  the  first  part;  the 
Rev.  Charles' Prideaux  Brune,  clerk,  of  the 
second   part;  and    Edward   Coode,  gent« 
(devisee  named  in  the  last  will  and  testa- 
ment of  Thomas  Rawlings,  esq.,  deceased,) 
of  the  third  part, — reciting  the  will  of  the 
said    Hooper    Martyn,    and    his    death; 
and  reciting  the  marriage  of  testator's  widow 
to  Thomas  Hobblyn;  reciting  that  under 
and  by  virtue  of  indentures  of  lease  and 
release  ff  the  10th  and  the  llth  days  of 
December  1807,  the  release  made  between 
the  said  Joseph  Martyn   and   Agnes   his 
wife,  William  Martyn  Elliott,  William  Par- 
nall, and  Andrew  Parnall,  of  the  first  part ; 
the  said  Charles  Prideaux  Brune,  of  the 
second  part ;  the  said  Thomas  Rawlings,  of 
the  third  part ;  and  the  said  Edward  Coode, of 
the  fourth  part;    and  a  fir»e  sur  conuzance 
de  droiif  &c,  by  Joseph  Martyn  and  Agnes 
his  wife,  unto  the  said  Edward  Coode  and 
his  heirs,  in  or  as  of  Michaelmas  Term  48 
Geo.  8,  in  pursuance  of  a  covenant  for  thai 
purpose  contained  in  tlie  said  indentures  of 
release  :  And  also  indentures  of  lease  and  re- 
lease  of  tfie   14th  and  15  th  of  December 
1808,  the  release  made  between  the  said 
John  Parnall,  of  the  first  part ;  the  said 
Charles  Prideaux  Brune,  of  the  second  part; 
the  said  Thomas  Rawlings,  of  the  third 
part :  and  the  said  Edward  Coode,  of  the 
fourth  part;  and  also  indentures  of  lease 
and  release  of  the  24th  and  25th  of  January 
1810,  the  release  made  between  the  said 
Grace  Elliott,  of  the  first  part ;  the  said 
Charles  Prideaux  Brune,  of  the  second  part ; 
the  said  Thomas  Rawlings,  of  the  third  part ; 
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Growden  and  John  Hooper,  one  field, 
called  Ninnissea,  in  the  village  of  Trevose, 
in  Padstow ;  two  fields,  called  Sandry's 
Fields,  lying  in  the  village  and  fields  of 
Cragmere,  in  Padstow;  and  divers  other 
fields,  amongst  which  were  som^  called 
the  Varwell  Closes,  in  Cragmere,  in  Pad- 
stow,  (an  which  said  premises  were  then 
in  the  possession  of  said  William  Martyn 
and  Thomas  Martyn,  or  one  of  them,)  and 
the  reversion,  &c.,  to  hold  unto  the  said 
Lawrence  Growden  and  John  Hooper,  their 
heirs  and  assigns, — as  to  Sandry's  Fields  and 
Ninnisses,  to  the  use  of  the  said  William 
Martyn  for  life ;  remainder  to  the  use  of  the 
said  Lawrence  Growden  and  John  Hooper 
and  their  heirs,  during  the  life  of  the  said 
William  Martyn,  upon  trust  to  preserve  con- 
tingent  remainders ;  with  remainder  to  the  use 
of  the  said  trustees  and  their  heirs,  during  the 
life  of  the  said  Thomas  Martyn,  upon  trust 
to  preserve  contingent  remainders ;  with  re- 
mainder to  the  use  of  the  first,  second,  third, 
&c.  and  other  sons,  of  the  said  Thomas 
Martyn,  by  the  said  Martha  Hooper,  suc- 
cessively in  tail  male ;  with  remainder  to 
the  use  of  the  right  heirs  male  of  the 
said  Thomas  Martyn  for  ever.  And 
as  to  all  other  the  said  settled  premises, 
to  the  use  of  the  said  Thomas  Martyn 
for  life ;  with  remainder  to  the  use  of 
the  said  trustees,  their  heirs  and  assigns, 
during  the  life  of  the  said  Thomas  Martyn, 
in  trust  to  preserve  contingent  remainders ; 
with  remainder  to  the  use  of  the  said  Martha 
Hooper  for  her  life,  for  raising  out  of  the 
rents  and  profits  an  annuity  of  25 L  ;  and, 
subject  thereto,  to  the  use  of  the  first,  second, 
third,  and  other  sons  of  the  said  Thomas  Mar- 
tyn, by  the  said  Martha  Hooper,  successively 
in  tail  male  ;  witlt  remainder,  in  case  there 
should  be  no  issue  male,  but  should  be 
issue  female,  to  the  use  and  behoof  of  the 
issue  female  of  the  said  Thomas  Martyn,  on 
the  body  of  the  said  Martha  Hooper,  for 
raising  and  levying  out  of  the  rents,  issues, 
and  profits  thereof,  such  stun  or  sums  of 
money,  to  pay  ami  satisfy  such  portion  and 
|K>rtion8  to  and  with  such  daughter  and 
daughters,  at  such  time  and  times  as  are 
hereinafter  mentioned :  that  is  to  say,  if  one 
daughter,  the  sum  of  600/. ;  and  if  two 
daughters,  to  each  of  them  the  sum  of  400/. ; 
and  if  more  than  two  daughters,  the  sum  of 
800/.  to  be  equally  divided  between  them  at 


twenty-one.  But  if  it  should  happen,  that  the  * 
said  sums  and  sum  aforesaid  could  not  be  ad- 
vanced out  of  the  profits  of  the  said  here- 
ditaments at  the  times  of  payment  thereof 
as  aforesaid,  the  said  premises  should  stand 
charged  with  the  payment  of  the  portion  or 
portions  aforesaid,  as  soon  after  as  the  same 
could  be  advanced  and  raised  out  of  the 
rents,  issues,  and  profits  thereof;  and  thst 
until  twenty-one,  the  trustees  and  their 
heirs,  and  the  survivor  of  tliem  and  his  heirs, 
should,  out  of  the  rents,  raife  such  main- 
tenance of  such  daughter  and  daughters, 
as  to  the  said  trustees,  their  heirs  and 
assigns  should  seem  meet  and  convenient. 
And  after  raising,  levying,  and  paying  the 
sums  of  money  as  aforesaid  for  the  daughters, 
or  in  case  there  should  be  no  issue  female, 
to  the  use  of  \he  right  heirs  male  of  the 
said  Thomas  Martyn  for  ever. 

William  Martyn,  one  of  the  settlors,  died 
in  the  year  1 722,  and  Thomas  Martyn,  the 
other  settlor,  died  in  the  year  1 740  ;  leav- 
ing issue,  two  sons,  William,  his  eldest  son 
and  heir,  and  Hooper.     William,  the  eldest 
son,  entered  into  the  estates  in  question, 
and  died  without  issue  in  the  year  1779, 
leaving  Hooper  his  brother  and  heir ;  and 
he,  after  the  death  of  his  brother  Wiliiatn, 
entered  into  the  premises,  and  continued  in 
possession  of  them  till  1795,  when  he  died, 
leaving  no  issue.     The  only  other  issue  of 
Thomas  Martyn,  tlie  settlor,  were  Martha 
Martyn  and  Grace  Martyn.  Martha  died  in 
the  year  1798,  unmarried.     Grace  married. 
James  Elliott,  who  died  in  the  year  I76I9 
leaving  issue  as  in  a  pedigree  which  was 
stated  in  the  case.  [The  material  particulars 
are  stated  in  the  judgment.]^  On  the  26th 
of  September  1795,  Hooper  Martyn  made 
his  will  in  writing,  duly  eitecufced,  by  whiA 
he  devised  all  the  premises  in  question  to 
his  wife  Peggy  (afterwards  by  her  second 
marriage  called   Peggy  Hobblyn)  for  life, 
with  remainder  to  all  and  every  the  son  and 
sons,  daughter  and  daughters,  of  his  nej^ie^pv 
Richard  Elliott  and  of  his  niece  Martlia 
Parnall,  who  should  be  living  at  the  time  of 
the  decease  of  his  said  wife,  ahare  and  share 
alike,  ai  tenants  in  common  and  not  aa  joint 
tenants,  and  to  their  heirs  and  aaaigna 
ever.     Peggy  Hobblyn  died  the  12th 
of  March   1 624 ;  and  at  the  time  of 
death,    the  iaaue  of  Richard    Elliott 
Mavtha  Parnall  then  alive  and  cnttded  {i€ 


MICHAELMAS  TERM.  1838, 


&6 


and  Grace  Thomas,  (by  the  direction  ot 
the  said  Charles  Prideaux  Brune,)  and  each 
of  them,  did  grant,  bargain,  sell,  alien,  re- 
lease, and  confirm,  unto  the  said  Edward 
Coode  and  his  heirs,  all  that  field  called 
Ninnisses  Park,  and  also  two  fields  or 
closes  called  Sandry's  close,  and  also  all 
that  tenement  called  Cragmere,  with  di- 
vers other  closes  therein  particularly  men- 
tioned, and  all  other  the  messuages,  lands, 
tenements,  and  hereditaments,  in  which 
the  said  Hooper  Martyn  had,  at  the  time 
of  making  his  said  will,  any  estate'  of  in- 
heritance ;  and  all  the  estate,  &c.,  to  hold 
to  the  said  Edward  Coode  and  his  heirs 
to  certain  uses  (material  only  to  the  pur- 
chaser). Then  followed  a  covenant  to  levy 
a  Rne,  to  the  uses  aforesaid. 

In  Trinity  Term  1824,  the  fine  was 
levied  accordingly,  and  the  third  procla- 
mation was  in  Hilary  Term  1825. 

The  declaration  contained  two  demises  of 
the  same  date,  namely,  the  1  st  of  September 
1824 ;  the  first  by  the  said  Charles  Prideaux 
Brune,  and  the  second  by  the  said  Edward 
Coode ;  and  the  premises  sought  to  be  re- 
covered were  Ninnisses,  Sandry*s  Fields,  and 
the  Varwell  Closes,  in  Cragmere.  If  the  les- 
sors of  the  plaintiff  or  either  of  them  were 
entitled  to  recover  all  or  any  part  of  these 
premises,  the  verdict  was  to  stand  for  so 
much  as  they  should  be  found  entitled  to ; 
but  if  neither  of  them  was  entitled  to  any 
part,  then  a  nonsuit  was  to  be  entered. 

The  points  argued  on  the  part  of  the 
lessors  of  the  plaintiff  were — 

Ftrstf  as  to  Ninnisses  and  Sandry's  fields, 
the  word  •*  male  "  in  the  gift  to  the  right 
heirs  male  must  be  rejected,  and  Thomas 
Martyn  took  a  vested  estate  in  fee  simple. 

Second,  the  like  point  is  applicable  to 
Varwell  closes. 

Third,  as  far  as  these  points  may  fail, 
the  title  resulted  to  the  settlor. 

Fourthj  under  the  title,  as  stated.  Hooper 
Martyn  had  the  ultimate  fee  as  a  devi- 
sable interest. 

Fifthf  the  contingent  remainder  created 
by  the  will  of  Hooper  Martyn,  became 
vested,  and  governs  the  title,  and  proves 
the  title  of  the  lessors  of  the  plaintiff  to 
retain  the  verdict. 

The  points  argued  on  the  part  of  the 
defendant  were — 
Y0I..V1I.  K.B. 


First,  the  ultimate  remainder  in  the 
settlement  of  1722,  to  the  use  of  "the 
right  heirs  male  of  the  said  Thomas  Mar- 
tyn for  ever,"  did  not  unite  with  the  prior 
estate  for  life  to  the  said  Thomas  Martyn, 
but  created  a  contingent  remainder  to  vest 
in  such  person  as  should  answer  the  de*- 
scription  on  the  expiration  of  the  prior 
estates. 

Second,  that  as  to  the  closes  called  Var- 
wells,  and  the  acres  in  Cragmere,  the  uiti-* 
mate  limitation  in  the  settlement  of  1722, 
"  to  the  use  of  the  right  heirs  male  of  the 
said  Thomas  Martyn"  was  an  equitable 
estate,  and  consequently  will  not  unite 
with  the  prior  estate  for  life  to  the  said 
Thomas  Martyn. 

l^hirdt  that  the  devises  in  Hooper  Mar- 
tyn*s  will  to  the  sons  and  daughters  of 
his  nephew  Richard  Elliott,  and  his  niece 
Martha  Parnall,  were  contingent ;  that  a 
(Contingent  remainder  is  not  assignable, 
and  consequently,  during  the  life  of  Peggy 
Hobblyn,  nothing  passed  to  the  lessor  of 
the  plaintiff. 

Fourth,  that  the  fines  sur  conuzance  de 
droit  come  ceo,  levied  in  the  lifetime  of 
Peggy  Hobblyn,  operated  as  an  extinguish- 
ment in  favour  of  the  possession,  and  con- 
sequently destrcfyed  the  title  to  two  ninths 
-of  the  premises. 

Fi/lh,  that  on  the  death  of  Peggy  Hob- 
blyn, the  defendants  having  entered  into  the 
premises,  and  no  entry  having  been  made 
by  the  contingent  devisee,  nothing  passed 
by  the  conveyance  made  in  May  1824,  or 
by  the  fine  subsequently  levied. 

The  case  was  argued,  at  the  Sittings  be* 
fore  Trinity  Term,  by  Mr»  Preston  for  the 
lessors  of  the  plaintiff,  and  Mr,  Fraser  for 
the  defendants ;  but  the  arguments  and  all 
the  authorities  are  so  fully  noticed  in  the 
elaborate  judgment  of  Mr.  Justice  Bayley, 
that  it  is  not  considered  necessary  to  re- 
peat them. 

The  Court  took  time  to  consider ;  and 
on  the  2d  of  July, 

Mr,  Justice  Bayley  delivered  judgment 
in  the  following  terms : — ^This  case  turned 
in  some  degree  on  the  construction  of  a 
will,  and  also  upon  the  operatfon  of  a  fine 
upon  a  contingent  remainder.  The  eject- 
ment was  brought  for  closes,  called  Nin- 
nisseSy  Sandry's  Field,  and   the  Varwell 
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and  the  said  Edward  Coode  of  the  fourth 
part :  and  also  indentures  o£  lease  and  re- 
lease of  the  11th  and   12th  of  November 
1812,  the  release  being  made  between  the 
said  Thomas  Pamall,  of  the  first  part ;  the 
said  Charles  Prideaux  Brune,  of  the  second 
part ;  the  said  Thomas  Rawlings,  of  the 
third  part ;  and  the  said  Edward  Coode  of 
the  fourth  part :  also  indentures  of  lease 
and  release  of  the  19th  and  20lh  of  April 
1814,  the  release  being  made  between  the 
said  Samuel  Thomas  and  Grace  his  wife, 
of  the  first  part ;    the  said  Charles  Pri« 
deaux  Brune,  of  the  second  part ;  the  said 
Thomas  Rawlings,  of  the  third  part;  and 
the  said  Edward  Coode  of  the  fourth  part, 
and  a  fine    sur  amuzance  de   droit  come 
ceo  &c.,  by  the  said  Samuel  Thomas  and 
Grace  his  wife,  to  the  said  Edward  Coode, 
in  or  as  of  Trinity  Term,  54  Geo.  S,  in 
pursuance  of  a  covenant  for  that  purpose 
Contained  in  the  said  last-mentioned  inden- 
tures :  and  also  indentures  of  lease  and  re- 
lease of   the  11th  and   12th  of  October 
1818,  the  release  being  made  between  the 
said  Edward  Parnall,  of  the  first  part ;  the 
said  Charles  Prideaux  Brune,  of  the  se- 
cond part ;  the  said  Thomas  Rawlings,  of 
the  third  part ;  and  the  said  Edward  Coode, 
of  the  fourth  part ;  the  several  and  re- 
spective undivided  parts  or  shares,  in  or 
to  which  the  said  Joseph   Martyn  and 
Agnes  his  wife,  William  Martyn  Elliott, 
William  Pamall,  Andrew  Parnall,    John 
Parnall,  and  Grace  Elliott,  Thomas  Par- 
nall, Samuel  Thomas  and  Grace  his  wife, 
and  Edward  Parnall,  were  or  should  re- 
spectively become  entitled,  under  the  said 
will  of  the  said  Hooper  Martyn,  in  the 
hereditaments  thereinafter  released,  were, 
among  others,  conveyed  to  the  said  Ed- 
ward Coode  and  his  heirs,  as  to  part,  to 
the   use  of  the    said  Charles   Prideaux 
Brune,  in  fee,  subject  to  the  estate  which 
Peggy  Hobblyn  then  had  therein  for  her 
life,  and  as  to  the  remainder,  to  the  use  of 
the  said  Thomas  Rawlings,  in  fee,  subject 
as  ^foresaid :  and  reciting  the  will  of  the 
said  Thomas  Rawlings,  dated  the  1st  of 
July  1820,  and  the  devise  therein  to  the 
said  Edward  Coode  and  his  heirs  of  all 
testator's   real  estates ;  and  reciting   the 
death  o£  the  said  Thomas  Rawlings  ;  and 
reciting,  that  under  certain  other  inden- 
tures of  lease  and  release,  of  the  7th  and 


8th  of  January  1819,  the  release  being 
made  between  Martyn  Pamall,  of  the  first 
part ;   James  Boyd,  of  the  second  part ; 
and  the  said  John  Parnall,  of  the  third 
part ;  and  certain  other  indentures  of  lease 
and  release,  of  the  1st  and  2nd  of  January 
1819,  the  release  being  made  between  the 
said  James  Boyd,  of  the  first  part ;  and 
the  said  John  Parnall,  of  the  second  part ; 
and  the  said  Charles  Prideaux  Brune,  of 
the  third  part ;    and  also  certain  other  in- 
dentures of  lease  and  release  of  the  19th 
and  20th  of  May  1821,  between  the  said 
Mary  Parnall,  of  the  one  part ;  and  the 
said  Charles  Prideaux  Brune,  of  the  other 
part, — the  several  undivided  shares  in  or 
to  which    the  said  Martyn   Parnall  and 
Mary  Parnall  were  or  should  respectively 
become  entitled  under  Hooper  Martyn's 
will,  were  thereby  conveyed  to  the  said 
Charles  Prideaux  Brune,  in  fee ;  and  re- 
citing that  the  said  Thomas  Pamall  and 
Martyn  Parnall  died  in  the  lifetime  of  the 
said    Peggy   Hobblyn;  and  reciting  the 
death  of  Peggy  Hobblyn,  on  or  about  the 
Idth  of  March  1824,  whereupon  the  said 
hereditaments  I'hereinafter  released  would, 
under  the  said  Hooper  Martyn's  will,  but 
for  the  said  recited  conveyances,    have 
come  to  and  vested  in  the  said  Agnes 
Martyn,  WiUiam  Martyn  Elliott,  Grace 
Ham,  William  Parnall,  Andrew  Pamall, 
John  Parnall,  Edward  Parnall,  Mary  Par- 
nall, and  Grace  Thomas,  as  the  surviving 
sons  and  daughters  of  Richard  EUiott  and 
Martha  Parnall,  as  tenants  in  common  in  fee 
simple ;  and  therefore  that  the  said  Edward 
Coode,  as  the  devisee  of  the  real  estate  of 
the  said  Thomas  Rawlings,  was  become 
equitably  entitled  to  eight  ninth  undivided 
parts  of  the  said  hereditaments,  of  which 
the  like  parts  were  thereinafter  limited  to 
him ;  and  the  said  Charles  Prideaux  Brune 
was  equitably  entitled  to  the  remaining 
one  ninth  part  of  the  same  hereditaments, 
as  well  as  to  the  entirety  of  the  heredita- 
ments, of  which  tlie  entirety  was  thereinafter 
limited  in  use  to  him ;  reciting  the  agree- 
ment for  further  assurance ; — it  is  wit- 
nessed— that  for  the  considerations  there- 
in expressed,  they,  the  said  Joseph  Martyn 
and   Agnes   his    wife,    William    Martya 
Elliott,  John  Ham  and  Grace  his  wife, 
William  Parnall,    Andrew  Parnall,  John 
Parnall,  Edward  Parnall,  Mary  Parnailt 
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and  Grace  Thomas,  (by  die  direction  ot 
the  said  Charles  Prideaux  Brune,)  and  each 
of  them,  did  grant,  bargain,  sell,  alien,  re- 
lease, and  confirm,  unto  the  said  Edward 
Coode  and  his  heirs,  all  that  field  called 
Ninnisses  Park,  and  also  two  fields  or 
closes  called  Sandry's  close,  and  also  all 
that  tenement  called  Cragraere,  with  di- 
vers other  closes  therein  particularly  men« 
tioned,  and  all  other  the  messuages,  lands, 
tenements,  and  hereditaments,  in  which 
the  said  Hooper  Martyn  had,  at  the  time 
of  making  his  said  will,  any  estate' of  in- 
heritance ;  and  all  the  estate,  &c.,  to  hold 
to  the  said  Edward  Coode  and  his  heirs 
to  certain  uses  (material  only  to  the  pur- 
chaser). Then  followed  a  covenant  to  levy 
a  fine,  to  the  uses  aforesaid. 

In  Trinity  Term  1824,  the  fine  was 
levied  accordingly,  and  the  third  procla- 
mation was  in  Hilary  Term  1825. 

The  declaration  contained  two  demises  of 
the  same  date,  namely,  the  1  st  of  September 
1824 ;  the  first  by  the  said  Charles  Prideaux 
Brune,  and  the  second  by  the  said  Edward 
Coode ;  and  the  premises  sought  to  be  re- 
covered  were  Ninnisses.  Sandry's  Fields,  and 
the  Varwell  Closes,  in  Cragmere.  If  the  les- 
sors of  the  plaintiff  or  either  of  them  were 
entitled  to  recover  all  or  any  part  of  these 
premises,  the  verdict  was  to  stand  for  so 
much  as  they  should  be  found  entitled  to ; 
but  if  neither  of  them  was  entitled  to  any 
part,  then  a  nonsuit  was  to  be  entered. 

The  points  argued  on  the  part  of  the 
lessors  of  the  plaintiff  were — 

Firstt  as  to  Ninnisses  and  Sandry's  fields, 
the  word  •*  male  "  in  the  gifl  to  the  right 
heirs  male  must  be  rejected,  and  Thomas 
Martyn  took  a  vested  estate  in  fee  simple. 

Second,  the  like  point  is  applicable  to 
Varwell  closes. 

Third,  as  far  as  these  points  may  fail, 
the  title  resulted  to  the  settlor. 

Fourth,  under  the  title,  as  stated.  Hooper 
Martyn  had  the  ultimate  fee  as  a  devi- 
sable interest. 

Fifth,  the  contingent  remainder  created 
by  the  will  of  Hooper  Martyn,  became 
vested,  and  governs  the  title,  and  proves 
the  title  of  the  lessors  of  the  plaintiff  to 
retain  the  verdict. 

The  points  argued  on  the  part  of  the 
defendant  were — 
A  oi..  VII.  K.B. 


First,  the  ultimate  remainder  in  the 
settlement  of  1722,  to  the  use  of  "the 
right  heirs  male  of  the  said  Thomas  Mar- 
tyn for  ever,"  did  not  unite  with  the  prior 
estate  for  life  to  the  said  Thomas  Martyn, 
but  created  a  contingent  remainder  to  vest 
in  such,  person  as  should  answer  the  de*- 
scription  on  the  expiration  of  the  prior 
estates. 

Second,  that  as  to  the  closes  called  Var- 
wells,  and  the  acres  in  Cragmere,  the  ulti-^ 
mate  limitation  in  the  settlement  of  1722, 
"  to  the  use  of  the  right  heirs  male  of  the 
said  Thomas  Martyn  "  was  an  equitable 
estate,  and  consequently  will  not  unite 
with  the  prior  estate  for  life  to  the  said 
Thomas  Martyn. 

Third,  that  the  devises  in  Hooper  Mar- 
tyn's  will  to  the  sons  and  daughters  of 
his  nephew  Richard  Elliott,  and  his  niece 
Martha  Parnall,  were  contingent ;  that  a 
(contingent  remainder  is  not  assignable, 
and  consequently,  during  the  life  of  Peggy 
Hobblyn,  nothing  passed  to  the  lessor  of 
the  plaintiff. 

Fourth,  that  the  fines  sur  conuzance  de 
droit  come  ceo,  levied  in  the  lifetime  of 
Peggy  Hobblyn,  operated  as  an  extinguish- 
ment in  favour  of  the  possession,  and  con- 
sequently destrcfyed  the  title  to  two  ninths 
of  the  premises. 

Fifth,  that  on  the  death  of  Peggy  Hob- 
blyn, the  defendants  having  entered  into  the 
premises,  and  no  entry  having  been  made 
by  the  contingent  devisee,  nothing  passed 
by  the  conveyance  made  in  May  1824«  or 
by  the  fine  subsequently  levied. 

The  case  was  argued,  at  the  Sittings  be- 
fore Trinity  Term,  by  Mr.  Preston  for  the 
lessors  of  the  plaintiff,  and  Mr.  Fraser  for 
the  defendants;  but  the  arguments  and  all 
tlie  authorities  are  so  fully  noticed  in  the 
elaborate  judgment  of  Mr.  Justice  Bayley^ 
that  it  is  not  considered  necessary  to  re- 
peat them* 

The  Court  took  time  to  consider ;  and 
on  the  2d  of  July, 

Mr.  Justice  Bayley  delivered  judgment 
in  the  following  terms : — This  case  turned 
in  some  degree  on  the  construction  of  a 
will,  and  also  upon  the  operatfon  of  a  fine 
upon  a  contingent  remainder.  The  eject- 
ment was  brought  for  closes,  called  Nin- 
nisseSy  Sandry's  Field,  and   the  Varwell 
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Closes,  in  Cragmere.  The  ejectment  was 
upon  the  several  demises  of  CharlesPrideaux 
Brune  and  Edward  Coode.  The  facts  were 
shortly  these  :  the  premises,  Ninnisses  and 
Sandry's  Field,  w^ere  conveyed  to  the  use 
of  William  for  life,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders ; 
with  remainder  to  Thomas  Martyn  for  life ; 
remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  use  of  the 
first  and  other  sons  of  Thomas  by  Martha 
Hooper  in  tail  male,  with  remainder  to  the 
use  of  the  right  heirs  male  ofThomas  Martin. 
There  are  no  words  there  to  shew  of  what 
body;  it  being  by  deed,  of  course  the  words 
"of the  body"  are  essential,  in  order  to 
create  an  estate  tail.  As  to  the  residue 
of  the  premises,  there  were  limitations,  to  a 
certain  degree  similar^to  the  use  of  Thomas 
Martyn  for  life,  except,!  think,  they  omitted 
William  Martyn ;  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder 
to  the  use  of  Martha  Hooper  (that  was  the  in- 
tended wife)  for  life  to  raise  her  25/.  a  year ; 
remainder  to  the  first  and  other  sons  in  tail 
male  ;  remainder  to  the  intent  that  the 
trustees  should  stand  seised  to  the  use  of 
the  issue  female  for  raising  portions,  name- 
ly, 600/.  if  only  one,  otherwise  800/.  ;  and 
the  trustees  were  to  raise  maintenance  for 
the  daughters  until  twenty-one  ;  and  then, 
remainder,  after  raising  the  maintenance 
and  the  portions,  to  the  use  of.  the  right 
heirs  male  of  Thomas  Martyn.  Therefore 
the  ultimate  limitation,  as  to  all  the  pro- 
perty, is  to  the  use  of  the  right  heirs  male 
of  l*horoas  Martyn.  The  subsequent  facts 
were  shortly  these — William  Martin  died 
in  the  year  1722;  he  was  the  settlor.  In 
1 740  Thomas  Martyn  died ;  he  lefl  two 
sons,  William  and  Hooper ;  and  two  daugh- 
ters, Martha  and  Grace,  In  1779  William 
died  without  issue ;  then  Hooper  was  tlie 
remaining  son.  In  1795  Hooper  died 
without  issue ;  having  made  his  will,  and 
upon  that  will,  and  upon  thd  operation  of 
it,  other  parts  of  the  question  will  arise. 
He  devised  to  Peggy,  his  wife,  for  life ; 
remainder  to  all  and  every  the  children 
of  his  nephew  Richard  Elliott,  and  his 
niece  Martha  Parnall,  the  son  and  daugh- 
ter of  Grace,  who  should  be  living  at  his 
wife's  death,  share  and  share  alike.  So 
that  that  gave  clearly  a  contingent  remain- 
der to  such  children  as  should  be  living  at 


the  time  when  Peggy,  the  tenant  for  life^ 
died.  In  1793  Martha  died  without  issue. 
Grace  died  in  1741.  On  the  12th  of  March 
1824,  Peggy  Hooper,  the  widow,  died ;  and 
at  that  period  of  time  Richard  Elliott  had 
three  children,  and  Martha  Hooper  six. 
Therefore  upon  her  death  the  shares  would 
go  to  those  nine  persons  in  ninths,  unless 
something  had  been  done  to  destroy  in  the 
meantime  the  contingent  remainder  which 
was  limited  to  them.  On  the  6th  and  7th 
of  May  1824,  which  was  afler  the  death  of 
the  tenant  for  life,^  and  therefore  when  the 
remainder,  which  previously  had  been  con- 
tingent, had  become  vested,  all  those  chil- 
dren joined  in  making  a  conveyance  to  the 
lessors  of  the  plaintiff*.  But  the  convey- 
ance of  the  6th  and  7th  of  May  1824,  re- 
cited a  prior  conveyance  by  some  of  them 
in  1822  and  1823,  by  which  there  had  been 
a  former  conveyance  by  those  persons  who 
were  the  children  of  Elliott  and  of  Parnall ; 
and  as  to  two  shares,  the  persons  being» 
married  women,  they  levied  a  fine,  and 
those  fines  are  recited  in  the  deed  of  the 
6th  and  7th  of  May  1824j  and  it  was  in- 
sisted by  Mr.  Fraser,  on  the  part  of  the 
defendant,  that  those  fines  had  the  effect 
of  destroying  the  contingent  remainder 
which  had  been  limited  to  the  two  persons 
by  whom  those  fines  were  respectively 
levied  ;  and,  if  the  contingent  remainder 
was  destroyed,  those  two  persons  had  no 
share  in  them  on  the  6th  and  7th  of  May 
1824,  when  the  conveyance  was  made  to  the 
lessors  of  the  plaintiff,  and  that  therefore 
the  lessors  of  the  plaintiff  would  be  entitled 
to  seven  ninths  only,  and  not  to  the  whole. 
Now,  upon  this  state  of  facts,  the  first  ques- 
tion which  was  discussed  was,  what  was  the 
effect  of  the  two  limitations  to  the  use  of 
the  right  heirs  male  of  Thomas  Martyn ; 
whether  those  were  words  of  limitation,  or 
whether  they  were  words  of  purchase  t 
Being  in  a  deed,  as  I  have  already  stated* 
you  must  have  "  body  ;"  you  must  shew 
of  what  body,  in  order  to  create  an 
estate  tail,  and  therefore  the  limitation 
to  the  use  of  the  right  heirs  male  of  Tho- 
mas Martyn,  will  either  give  a  fee  to  Tho- 
mas Martyn,  to  whom  there  had  been  pre* 
vious  limitations,  or  it  will  give,  by  way  of 
purchase,  an  estate  to  such  person  as  shall 
become  the  risht  heir  male  of  Thomas 
Martyn.     It  wUl  probably  turn  out,  that 
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afterwards,  tliat  person  was  William  Mar- 
tyn,  when  Thomas  Martyn  died  in  1740. 
It  was  conceded,  and  rightly,  by  Mr.  Fraseri 
that  these  were  to  be  taken,  not  as  words 
of  purchase,  but  as   words  of  limitation, 
unless  a  contrary  intention  was  manifest- 
ed.    He  insisted,  from  the  whole  scope  of 
the  deed,  a  contrary  intention  was  obvious. 
He  contended  that  a  contrary  intention  was 
manifested,  and  that  the  limitation  was  to 
such  persons  as  should  be  heir  male  of 
Thomas  Martyn  at  the  time  the  preceding 
estate  should  fail.     Now,  for  such  an  in- 
tention, I  have  looked  in  vain  throughout 
the  whole  of  this  deed,  for  the  purpose  of 
satisfying  my  mind  that  tliat  was  the  inten- 
tion of  the  party ;  to  see  whether  he  meant 
the   "  heir  male  "  at  any  future  period, 
and  to  use  it  as  words  of  purchase.     I 
think,  the  presumption  would  be,  if  that 
meant  the  heir  male  who  should  first  be<* 
come  heir  male,  that,  as  soon  as  ever  Tho- 
mas should  die,  and  there  was  a^person  in 
whom  the  estate  remaining  could  vest,  that 
it  should  vest  in  that  person,  because  the 
law  leans  against  holding  an  estate  either 
to  be,  in  its  creation,  contingent,  or  to  con- 
tinue contingent  longer  than  is  necessarji 
for  the  purpose  of  satisfying  the  words  by 
which  the  limitation  is  created  ;  and,  there- 
fore, when  you  make  a  limitation  to  the 
right  heirs  of  J.  S.,  J.  S.  being  at  that  time 
living,  why  that  will  be  a  contingent  remain- 
der ;  but  it  will  be  a  contingent  remainder 
to  vest  an  interest  as  soon  as  J.  S.  shall 
die,  and  as  soon  as  a  person  fills  the  cha- 
racter of  heir  of  J.  S.     If  in  this  case  I 
were  at  liberty  to  conjecture  in  the  case, 
I  should  say,  not  that  the  settlor  was  look- 
ing to  any  particular  individual,  or  meant 
to  make  the  object  of  his  bounty  any  person 
who  at  a  distant  time  might  fill  the  cha- 
racter of  heir  male ;  but  that  he  meant  to 
create  a  general  estate  tail  in  himself,  and 
that  either  by  accident  or  otherwise  he  unin- 
tentionally omitted  to  shew  of  what  body 
they  were  to  be  heirs  male.-  The  provision 
in  the  deed  has  provided  for  the  taking 
care  of  the  issue ;  the  issue  male  of  that 
marriage;  and  it  might  turn  out  that  Tho- 
mas might  marry  again — might  have  no 
issue  male  by  the  first  marriage,  and  might 
have  issue  male  by  the  second  marriage ; 
and  I  think  it  is  extremely  probable  that 
it  was  in  the  contemplation  of  the  settlor 


at  this  period  of  time  to  provide  for  the 
children  for  such  second  marriage,  whom 
he  meant  to  be  provided  for,  not  as  pur- 
chasers, but  by  vesting  an  estate  in  tail 
male  in  the  ancestor ;  but,  there  not  be- 
ing words  to  shew  of  what    body    they 
were  to  be  heirs,  it  could  not  have  that 
effect.  Suppose  these  to  be  words  of  pur- 
chase, it  would  not  bar,  as  it  seems  to  me, 
the  lessor  of  the  plaintiflT;  because,  on  the 
execution  of  the  deed,  this  would  be  a  con- 
tingent remainder  merely  on  the  ground  of 
nemo  est  hceres  viventis ;  and,  during  the  life 
of  T.  Martyn,  no  one  could  be  either  his 
heir  or  heirs  male ;  but  I  can  see  no  reason 
why  it  should  not  vest  immediately  that 
Thomas  died ;   the  instant  there  came  a 
person  who  satisfied  the  character  of  his 
heir  male.   Now,  on  the  death  of  Thomas, 
William  was  the  person  who  filled  that 
character.     William  was  at  that  time  his 
h^ir.     On  the  death  of  William  in  1779, 
the  remainder  would  descend  in  fee  on 
Hooper,  who  was  another  son  of  Thomas, 
and  who  was  the  brother  and  heir  of  Wil- 
liam ;    and  Hooper,  when  his   will   was 
made,  had  the  complete  ultimate  remainder 
in  himself  in  fee;  and  he  would  have  a 
right  to  limit  that  in  such  ways  as  he  by 
his  will  should  think  fit.     Then  the  next 
question  applies,  not  to  the  whole  estate 
but  to  that  property  only  which  is  included 
in  the  second  branch  of  the  settlement,  the 
Varwell  Closes.     This  question  is,  whe- 
ther the  limitations  to  the  trustees  to  the 
use  of  the  issue  female  of  Thomas  Martyn 
vests  the  whole  fee  in  the  trustees,  so  as 
to  prevent  the  persons  who  claim  under 
the   ultimate  remainder  from  having  any 
claim  at  law.     The  limitation  is,  that  for 
want  of  issue  male  of  Thomas  Martyn  by 
Martha  Hooper,  or  if  such  issue  should 
die  without  issue  male,  and  Thomas  Martyn 
should  have  a  daughter  or  daughters  by 
Martha  Hooper,  living  at  his  death,  then 
the  trustees,  their  heirs  and  assigns,  should 
stand  seised  to  the  use  and  behoof  of  the 
issue  female  of  Thomas  Martyn  by  Martlia, 
for  raising,  out  of  the  rents,  issues  and 
profits  of  the  estate,  600/.  if  there  was  onl\ 
one   daughter,  and   800/.   if  there   were 
more,  to  be  paid  to  them  at  twenty-one ; 
and  if  such  sum  could  not  be  raised  out  oi 
the  profits  by  the  time  of  payment,  then 
the  premises  should  stand  charged  witl 
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ihose  sunM  unt3  they  could  be  raised  out 
of  the  rents,  issues,  and  profits.    Until  the 
daughters  had  attained  twenty-one,    the 
trustees  and  their  heirs  were  to  raise  such 
maintenance   for   the   daughters   as   they 
should  think  fit.     The  trustees,  therefore, 
have  no  express  power  given  them  over 
the  rents,  except  during   the  infancy  of 
the  daughters ;  and  upon  the  daughters  at- 
taining twenty-one,  the  use  seems  executed 
in  the  daughters ;  and  it  is  to  them,  and 
to  them  only,  that  the  control  appears  to 
be  given  over  the  rents,  issues  and  profits. 
Suppose,  however,  that  the  legal  estate 
had  been  vested  in  the  trustees,  and  that 
the  600/.,  or  the  800/.,  in  the  events  which 
happened,  were  to  have  been  raised,  and 
that  the  trustees  were  the  persons  who 
ought  to  have  raised  them,  and  that  they 
took  a  fee ;  it  is  impossible  to  say  they 
took  more  than  the  limited  fee,  a  fee  whicn 
must  have  determined  when  the  600/.  or 
the  800/.  should  have  been  raised ;  and  the 
ulterior  right  expectant  on  the  determina- 
tion of  that  limited  fee  must  at  law  have 
been  in  the  heir-at-law  of  the  settlor,  not 
by  way  of  limiting  a  fee  upon  a  fee,  but 
because  it  was  part  of  the  old  right ;  and 
upon  failure  of  the  estate  which  was  limited 
by  the  settlement  it  returned  back  upon 
the  settlor.     The  doctrine  applicable   to 
that   part,   that  everything  which  is  not 
entirely  and  absolutely  parted  from,  re- 
mains in  the  settlor  and  his  heir,  is  to  be 
collected  in  Coke  Littleton,  191,  a.  note  1. 
Considering  then,  that  no  claim  appears  to 
have  been  made  by  the  trustees ;  that  nearly 
twenty  years  of  possession  advenfee  to  their 
claim  had  occurred  at  the  time  this  eject- 
ment was  brought,  and  that  much  ipore 
than  the  full  term  of  twenty  years  adverse 
possession  is  since  completed;  and   that 
up  to  the  present  time  they  appear  to  have 
made   no  claim, — I   think  the  defendan,t 
cannot  avail  himself  of  any  supposed  right 
in  the  trustees.     The  presumption  is,  that 
it  was  either  released  or  satisfied.    I  think 
it  is  too  doubtful  and  too  distant  to  be  a 
defence  in  the  mouth  of  a  stranger. 

The  next  point  was^  whether  the  convey- 
ance of  the  6th  and  7th  of  May  1824,  when 
thecontingent  interest  had  become  vested, 
passed  any  interest  to  the  lessors  of  the 
plaintiff.  One  objection  to  that  was,  that 
prior  to  the  death  of  Peggyi  the  tenant  for 


life,  the  defendant  had  exercised  some  act^ 
committed  some  act  of  trespass  on  the  land 
in  question ;  and  that,  afler  the  death  of 
the  tenant  for  life,  and  before  any  actual 
entry  by  that  person  in  whoiff  that  remain- 
der was  vested,  this  party  entered  again ; 
and,  as  far  as  there  was  any  evidence  in  the 
case,  might  have  been  in  possession  at  the 
period  of  time  at  which  the  conveyance 
was   executed.     The   death   was   on   the 
12th  of  March  1824.     Now,  who  was  in 
possession  at  that  period  of  time,  the  case 
does  not  state.     Whether  any  of  the  re- 
mainder-men  entered,     or   whether    any 
person  entered  on  their  behalf,  the  case 
does  not  state.    Sometime  in  the  month  of 
April,  it  does  not  state  when  ;  but,  some- 
time in  the  month  of  April,  the  defendant 
entered,  and  then  he  began  to  plough  the 
field.     This  was  objected  to.     It  does  not 
appear  that  it  was  objected  to,  or  known 
by  any  of  the  parties  in  whom  that  re- 
mainder was  vested,  but  Brune,  who  before 
had  a  conveyance,  and  there  was  an  ob- 
jection made  on  his  part ;  the  case  does 
not  state  that  he  knew   of  it,    but  the 
case  states  this  was  objected  to  on  the  pari 
of  Brune.      However,  at  that  period  of 
time  Brune  had  no  legal  interest  in  him. 
The  former  conveyance,  which  had  been 
made  to  him  before  the  contingency  hap- 
pened, was  an  inoperative  conveyance,  ex- 
cept as  far  as  the  fines  could  have  operated 
by  way  of  estoppel ;  and,  therefore,  it  does 
not  appear  that  at  the  time  when  this  party 
executed,  when  this  entry  was  made,  and 
these  fields  were  ploughed  by  the  present 
defendant,  that  the  fact  of  his  so  doing 
was  known  to  any  of  the  parties  in  whom 
any  legal  interest  was  at  the  time  vested. 
But  it  was  insisted,  that  the  persons  who 
were  entitled  to  the  vested  remainder  could 
not  legally  convey,  because  they  had  not 
at  that  period  of  time,  as  it  was  assumed 
(though  not  proved,  but  as  it  was  assuns- 
ed,)  that  they  had  not  legally  entered.     It 
was  admitted  that,  generally  speaking,  an 
entry  by  a  remainder-man  is  not  necessary, 
but  that  he  might  convey  before  he  had 
made  an  actual  entry ;    because,    being 
clothed  with  the  right,  and  there  being  no 
hostile  possession  in  him  at  the  time  when 
the  remainder  vested  in  him,  it  would  be 
competent  for  him  to  make  a  perfect  con- 
veyance.   But  reliance  was  placed  on  a 
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passage  in  Coke  LitlkUm^  49,  a.   which 
lays,  "  If  the  feoffor  be  out  of  possession, 
neither  fine,  recovery,  indenture  of  bargain 
and  sale  enrolled,  nor  other  conveyance, 
doth  avoid  an  estate  by  wrong."     Now,  it 
does  not  say  that  the  conveyance  is  void, 
but  it  only  says  that  it  does  not  avoi4  an 
estate  by  wrong.  Now,  I  take  it  to  be  clear 
then  when  he  states,  if  the  owner  is  out  of 
possession,  by  out  of  possession,  he  means 
disseized ;  possession  and  seizin  being,  in 
Coke  LiUleUnif  over  and  over  again  consi- 
dered as  synonimous  ;  and  it  assumes,  on 
the  terms  of  that  passage,  there  is  in  some- 
body an  estate  by  wrong.     Now,  at  the 
period  of  time  at  which  this  conveyance 
was  executed,  I  think  it  is  impossible  to 
say  that  anybody  ever  had  acquired  an 
estate  by  wrong.    Mr.  Fraser  argued,  that 
tbis  defendant  was  an  intruder,  and  that 
be  had  an  estate  by  intrusion.  The  owner, 
00  whom  the  right  devolves^  has  a  rights 
if  he  thinks  fit,  at  his  election,  to  treat  any 
person  who  comes  into  the  possession  and 
occapation  of  the  land  as  being  an  intruder ; 
but  he  is  not  bound  so  to  consider  him. 
Intrusion  is  a  species  of  disseizin,  and  there 
are  many  instances  in  which  you  may  elect 
to  consider  yourself  as  being  disseized,  and 
that  is  for  ^e  purpose  of  advancing  your 
remedy.  It  is  to  protect  your  rights.   But 
unless  there  is  such  conduct  on  the  part  of 
the  defendant  as  could  disseize  the  remain- 
der-men against  their  wiU,  I  think  it  im- 
possible to  say  that  an  estate  by  wrong 
was  acquired  by  this.     The  doctrine  of 
disseizin,  of  right  by  disseizin,  is  well  no- 
ticed by  my  LordEUenborou^h  in  12  East^ 
155.  He  there  says,  '*  Disseizm — (you  may 
say  so  of  that  species  of  disseizin  which  an 
intrusion  is) — was   formerly  a   notorious 
act,  where  die  disseizor  put  himself  in  the 
place  of  the  disseizee  as  tenant  of  the  free- 
holder, and  performed  the  acts  of  the  free- 
holder, and  appeared  in  that  character  in 
the  Lords'  Courts."      Now   these   were 
notorious  acts,  but  what  acts  of  notoriety 
ve  there  in  diis  case  on  the  part  of  the 
defendant  ?  All  that  he  does  is,  he  goes  on 
the  land,  and  he  ploughs  the  land  from  the 
period  in  April  when  he  enters,  until  the 
time  when  this  conveyance  is  executed, 
which  is  on  the  6th  and  7th  of  May  1824. 
Therefore,  at  the  most,  he  would  only  have 
been  in  possession  six  weeks.    Indeed  he 


could  not  have' been  in  possession  quite  so 
long  as  that  period.     Under  those  circum* 
stances  it  does  not  appear  to  us  that  there 
was  such  an  estate  by  wrong  acquired  by 
him,  as  would  prevent  the   conveyance, 
which  was  made  by  the  nine  persons  who 
were  the  children  of  Elliott  and  Parnall, 
from  conveying  their  estate.     But,  it  was 
insisted,  that,  although  the   bulk   of  the 
property  might  pass,  and  there  was  no  ob- 
jection as  to  the  seven  ninths,  yet  that,  as 
to  two  ninths,  which  were  the  shares  of  a 
person  of  the  Christian  name  of  Agnes,  and 
of  a  person  of  the  name  of  Grace,  that  by 
fines  which  they  had  levied  in  their  life, 
before  the  contingency  happened,  the  con- 
tingent remainders  which  belonged  to  them 
at  the  time  when  those  fines  were  levied, 
were  effectually  destroyed  ;  and  that,  con* 
sequently,  they  did  not  pass  to  the  present 
lessors  of  the  plaintiff;  and  there  being  no 
demise,  except  by  the  present  lessors  of  the 
plaintiff,  who  claimed  under  those  persons, 
that  the  right  of  the  plaintiff  must  be  con- 
fined to  seven  ninths,  and  seven  ninths  only. 
— The  fines  were  ^ne^sur  conuzancede  droit- 
come  ceo.  Those  fines  were  not  produced  in 
evidence  at  the  time  of  the  trial,  and  they 
do  not  constitute  any  part  of  the  speciid 
case  ;  but  they  are  stated  in  the  deeds  of 
the  6th  and  7th  of  May  1824 ;  and  being 
80  stated  in  the  recital,  we  are   bound,  as 
we  apprehend,  to  assume  that  they  were 
such  fines.     And  if  4hose  fines  had   the 
effect  supposed  of  destroying  the  contingent 
remainder,  then  these  deeds  are,  as  to  two 
shares,  bad  on  the  face  of  them.  The  fines 
are  described  on  the  face  of  those  deeds,  not 
as  fines  for  years  only,  which  might  not 
have  the  effect  of  working  any  destruc- 
tion or   extinguishment ;  but  as  fines  ewr 
conusance  de  droit   come  ceo.     Then   the 
question  is,  whether  the  fact  of  the  persons 
standing  in  the  situation  these  children 
did,  who  had  a  contingent  remainder  in 
them  at  the  time  those  fines  were  levied, 
destroyed     that     contingent     remainder. 
There  is  no  destruction  of  the  particular 
estate ;  the  particular  estate  necessary  to 
support  a  contingent  remainder  continues 
from  the  period  when  the  settlement  was 
made,  down  to  the  time  when  the  tenant 
for  life  died,   and  when  what  was  before 
in  contingency  vested  in  interest  and  in 
possession.   The  point — what  is  the  effect 
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of  a  fine  in  fee  by  a  contingent  remainder- 
man»  is  a  question  on  which  living  writers 
differ.  Mr.  Preston,  in  his  first  volume  of 
Conveyancing,  page  209,  seems  to  consider 
that  the  fine  has  the  effect  of  destroying 
the  contingent  remainder.  Mr,  Sugden,  in 
his  book  on  Uses,  considers  that  it  has  no 
such  effect;  and  there  are  some  passages  in 
Feame,  in  the  edition  published  by  Mr. 
Butler,  in  which  he  considers  also  that  a 
fine  will  not  destroy  a  contingent  remain* 
der,  but  that  a  contingent  remainder  may 
be  passed  by  way  of  fine,  so  as  to  operate, 
not  to  transfer  the  interest  at  the  time 
when  the  fine  is  levied,  but  to  operate 
when  contingency  is  at  an  end,  and  to  bind 
the  party  in  whom  at  that  period  of  time 
tihe  interest  would  have  vested  by  estoppel ; 
and  therefore,  to  confer  upon  the  indi- 
vidual in  whose  favour  the  fine  was  levied, 
a  title  by  way  of  estoppel,  and  by  way  of 
estoppel  only.  It  is  quite  clear  that  a  con- 
tingent remainder  cannot  be  conveved  at 
law — ^you  cannot  make  a  good  and  valid 
conveyance  of  it  so  as  to  pass  the  in- 
terest which  a  limitation  by  way  of 
contingent  remainder  gives ;  that  is  laid 
down  in  Fearne,  289,  in  one  edition,  and  in 
Butler's  edition,  366.  There  is  no  doubt 
also,  but  that  in  equity  you  may  make  a 
valid  conveyance  of  a  contingent  remain- 
der in  fee,  or  a  contingent  remainder  in 
landed  estate.  That  is  established  by  fVhtt" 
field  v.Fausset  (1)  an*  Wright  v.  Wright  (2). 
Although  it  cannot  be  conveyed  in  law  it  may 
be  released  or  extinguished.  It  would  ope- 
rate by  way  of  extinguishment  by  making  a 
release  to  the  owner  of  the  estate,  or  to 
the  heir-at-law  of  the  owner  of  the  estate  ; 
and  the  question  here  is,  whether  a  fine,  in 
fee,  of  necessity  extinguishes  it.  If  it  were 
intended  to  have  that  effect,  there  can  be 
no  doubt  but  that  that  would  be  the  ope- 
ration of  the  fine.  If  the  contingent  re- 
mainder-man levies  the  fine  to  the  person 
in  whom  the  ultimate  remainder  in  fee  is, 
out  of  which  fee  the  remainder  would  be  to 
be  fed,  that  fine  extinguishes  the  contin- 
gent remainder,  and  it  is  gone.  Perhaps, 
primd  facief  you  would  assume,  where  no 
contrary  intention  appeared,  and  no  motive 
in  the  conuzor  for  levying  the  fine  is  ap- 
parent,— perhaps  it  may  be  right  to  assume 
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that  it  was  with  a  view  t6  the  benefit  of 
the  inheritance,  and  for  the  purpose  of  ex- 
tinguishing the  contingent  remainder :  but 
the  question'is,  whether  the  fine  will  have 
that  operation  when  a  contrary  intention 
is  apparent.  Mr.  Preston  thinks  that  it 
may  ;  and  he  relies  upon  WeaU  v.  Lower, 
which  is  in  PoUexfen,  66 ;  and  which  is  bot- 
tomed also  dn  Buckler's  case,  which  iii 
in  2  Coke,  55,  Mr.  Preston's  expression 
(1  can  only  refer  to  it  for  the  purpose  of 
^ving  it  the  answer) — "  a  person  who  has 
merely  a  right  of  action,  or  of  entry,  or  a 
contingent  remainder,  or  other  future  or 
executory  interest,  which  does  not  give  a 
vested  estate,  should  cautiously  avoid  levy- 
ing this  species  of  fine,  that  is,  a  fine  sur  coati- 
$tance  de  droit  come  ceo,  unless  he  means 
to  extinguish  his  interest ;  for  as  rights  of 
action  &c.  cannot  be  transferred,  the  con- 
uzee  in  the  fine  cannot  derive  any  advan- 
tage firom  the  fine.  On  the  other  hand, 
strangers  to  the  fine  may  avail  themselves 
of  it  to  preclude  the  title  of  the  conuzor,  and 
thus  the  party  will  not  be  allowed,  in  op- 
position to  his  own  fine,  to  assert  a  title  to 
the  land ;  the  consequence  is,  that  the  fiife 
enures  to  the  benefit  of  the  person  to  whom 
the  right  would  have  been  released,  exactly 
the  same  as  if  the  right  had  been  released." 
Then  he  says,  "  Hence  the  resolution  ih 
Buckler's  case,"  Now  it  is  not  a  resolution  in 
Buckler's  case ;  it  is  an  assertion — a  dictum 
only ;  and  that  dictum  is  this ;  it  is  not  the 
point  resolved : — "  Sixthly,  it  was  said,  that 
if  the  disseizee  levy  a  fine  to  a  stranger, 
that  in  this  case  the  disseizor  shall  retaih 
the  land  for  ever ;  for  disseizee,  against  hit 
own  fine,  cannot  claim  the  land,  and  the 
conuzee  cannot  enter,  for  the  right  which 
the  conuzor  had  cannot  be  transferred  to 
him ;  but  by  the  fine  the  right  is  extinct, 
whereof  the  disseizor  shall  take  advantage." 
In  Wealey,  Lower,  which  is  in  Pcilexfent 
the  question  did  not  arise  distinctly  ih  judg- 
ment, but  there  was  a  contingent  remainder- 
man in  tail,  who  had  also  a  remainder  in 
fee,  and  levied  a  fine  to  the  use  of  J.  S. 
for  five  hundred  years,  and  he  died  be- 
fore the  contingency  happened ;  and  then 
on  his  death  the  remainder  in  fee  descended 
on  his  heir ;  and  wliether  J.  S,  had  a 
right  for  five  hundred  years  against  such 
heir,  was  the  question ;  and  that  depended 
on.  the  pointy  whether  tha  fine   destroyed 
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the  ooDtioffent  remainder :  and  it  was  held 
that  it  did  not,  because  the  fine  was  for 
years  only ;  but  in  that  case,  my  Lord  Chief 
Justice  Hale,  when  the  case  was  first  before 
him  (it  was  afterwards  argued  a  second 
time,  because,  there  being  difficulty  in  it,  he 
desired  the  assistance  of  other  Judges,  it 
being  at  first  only  argued  before  him),  he 
said«  "  Had  the  fine  been  levied  in  fee,  it 
would  have  barred  the  heir,  destroyed  the 
contingent  use,  and  operated  to  the  bene* 
fit  of  the  possessions  as  the  fine  of  a  dis« 
seizee  to  a  stranger."  He  therefore  adopts 
the  position  which  had  been  laid  down  in  . 
Buckler's  caset  that  a  fine  by  a  dbseizee 
to  a  stranger  will  destroy  the  right  of  the 
disseizee,  and  make  the  right  of  the 
disseizor  perfect.  Now  those  positions  are 
the  positions  which  are  relied  on  for  the 
purpose  of  shewing  that  a  fine  by  a  con- 
tingent remainder-man  destroys  the  con- 
tingent remainder.  There  are  authorities 
the  other  way.  The  first  of  them  that  I  am 
aware  of  is  in  March,  page  105,  that  is 
clearly  against  Buckter*s  case,  Placitum 
1 80,  Trinity,  1 7th  Charles  the  First,  which  is  ' 
after  the  period  of  Buckler* s  case ;  Buckler's 
being  S9th  and  40th  of  Elizabeth.  The  case 
in  March  was  this  :  disseizee  levies  a  fine. 
By  Reeve  and  Crawey,  Justices,  "  It  shall 
not  give  right  to  the  disseizor,  because, 
that  this  fine  shall  enure  merely  by  way 
of  estoppel,  and  estoppels  bind  only  privies 
to  them,  and  not  a  stranger  ;  and  therefore 
the  disseizor  shall  not  take  the  benefit  of  it: 
and  therefore  they  did  conceive  2  Coke  (3) 
to  be  no  law."  In  FitzherherVs  case  (4), 
it  was  moved  *'  if  the  disseizee,  not  knowing 
of  the  disseizin,  had  levied  a  fine  to  a  stran- 
ger, whether  that  would  have  barred  his 
right  and  enured  to  the  benefit  of  the  dis-^ 
seizor,  according  to  Bucklet^s  case  in  2 
Coke,  which,  if  admitted,  would  have  a  very 
mischievons  consequence  ?  But  herein  the 
Court  delivered  no  opinion;  but  Brampston 
and  myself  conceived  it  should  not  enure  to 
the  benefit  of  the  disseizor,  but  to  the  use 
of  the  conuzor  himself,  for  otherwise  a 
disseizin,  being  secret,  may  be  the  cause  of 
the  disinherison  of  any  one  who  intends  to 
levy  a  fine  for  his  own  benefit,  for  the  aa- 
■urance  of  his  lands  on  his  wife  or  otherwise." 


Coke  Littleton  {5)rerer3toBueklev^scasetaad 
says,  "Fine  by  disseizee  extinguishes  his 
right,  and  shall  enure  to  the  disseizor;"  but 
he  adds,  '*  But  see  this  denied,  Michaelmas, 
1  dth  Charles  1 ,  Croke,  (6)  Fitzherheri's  case. 
That  is  Hale's  manuscript.  My  Lord  Hale, 
in  that  manuscript,  considers  the  case  in 
Croke  as  inconsistent  with  the  doctrine  in 
Buckler's  case.  In  Goldsborough  162,  Coke, 
attorney-general,  demanded  this  question  of 
the  Court,"If  there  be  disseizor  and  disseizee, 
and  during  the  disseizin,  the  disseizee,  when 
he  hath  nothing  but  a  right,  levies  a  fine  to 
a  stranger,  if  by  this  fine  the  right  of  the 
disseizee  be  gone,  and  if  the  disseizee  shall 
take  advantage  thereof? "  Popham  and 
Gaudy  say  "  Nay,  truly."  That  is  ^e  whole 
of  that.  Then  there  is  another  authority, 
I  Rollers  Abridgment  (7)«  Disseizee  suffers  a 
recovery  to  the  use  of  D  :  this  shall  be  *'  a 
good  recovery  by  estoppel  to  bind  the  dissei- 
zee, and  his  heirs."  The  true  principle,  as  it 
seems  to  me,  is  laid  down  in  the  case  of 
The  Earl  of  Peterborough  v.  Sir  Thomas 
Bludnorth  (8).  It  was  an  ejectment,  be^ 
fore  Bridgman  Chief  Justice.  It  appeared 
the  disseizee  levied  a  fine  and  declared  the 
use  by  deed  to  the  conuzee :  Bridgman  held 
this  should  not  enure  to  the  use  of  the  dis- 
seizor ;  but  if  no  use  had  been  declared,  it 
should  have  been  to  the  use  of  the  disseizor, 
and  should  have  extinguished  the  right  of 
the  disseizee.  He  meant,  the  jury  should 
have  found  the  facts  specially ;  but  they 
gave  a  verdict  at  large,  against  his  direction ; 
and  therefore  his  opinion  at  that  period  of 
time  seems  to  be,  that  if  there  is  a  fine  le- 
vied by  the  disseizee,  if  he  declares  the  use 
of  that  fine  to  be  to  any  other  person  than 
the  disseizor,  it  may  not  enure  to  the  benefit 
of  the  disseizor,  that  excluding  what  the 
law  would  otherwise  raise  to  be  the  infer- 
ence and  tlie  consequence  of  levying  that 
fine ;  but  if  it  be  silent  as  to  the  uses,  it  may 
and  will  enure  to  the  benefit  of  the  disseizor, 
This  agrees  with  the  decision  on  that  case, 
so  often  noticed,  of  Helps  v.  Hereford  (9), 
and  also  with  a  very  recent  determination, 
that  of  Daties  v.  Bush^  which  I  shall  notice 
aflerwards. 


i 


5)  56  A. 
4)CTO.Cftr.434.. 


(5)  49  A.  n.  4. 

(6)  Cro.  Car.  484. 
(7S£stoppeI»f  pi.  9. 
'8)  LaTins,  128. 

9)  %  Bam.  h  Aid.  S4f . 
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In  Vick  V.  Edwards  (10),  a  case  befofe 
my  Lord  Talbot,  there  was  a  conveyance 
to  the,  husband  and  wife,  with  what  was 
considered  a  contingent  remainder  to  the 
survivor  of  the  husband  and  wife.  Mr. 
Fearne,  in  his  edition,  doubts  whether  it 
was  a  contingent  remainder,  or  whetlier 
the  whole  fee  was  not  vested  in  the  husband 
and  wife  and  the  survivor  of  them  ;  but 
my  Lord  Talbot  seems  to  have  considered 
that  the  limitation  to  the  survivor  of  the 
husband  and  wife  was  a  limitation  by  way 
of  contingency,  and  that  it  would  vest  in  fee 
in  the  husband  if  he  survived  ;  it  would 
vest  in  fee  in  the  wife  if  she  survived :  but 
that  until  there  was  a  survivorship,  it  would 
continue  a  contingency ;  and  in  that  case  my 
Lord  Talbot  was  of  opinion,  that  a  good 
title  would  be  made  to  a  purchaser  by  a 
fine  by  the  husband  and  wife,  and  that  it 
was  not  necessary  that  the  heir-at-law  of 
the  ultimate  owner  of  the  estate,  of  the 
person  from  whom  the  estate  moved,  should 
join  in  that  conveyance.  Now  the  only 
principle  on  which  my  Lord  Talbot  could 
have  proceeded  in  that  case  was,  which  is 
the  principle  on  which  it  was  meant  to  be 
decided,  that  the  fine  by  the  husband  and 
wife  would  operate  by  way  of  estoppel, 
and  that,  when  either  the  one  or  the  other 
became  the  survivor,  that  then,  whichever 
it  might  be  would  be  estopped,  and  by 
means  of  that  estoppel  the  purchaser  would 
have  a  good  title  to  the  estate.  Now  that 
could  not  have  been  the  case  if  the  eflTect 
of  a  fine  levied  by  the  contingent  remain- 
der  man  were  to  destroy  the  contingent  re- 
mainder ;  for  if  that  contingent  remainder 
had  been  destroyed,  the  husban*d  destroying 
his  chance,  and  the  wife  destroying  her's, 
why  then,  on  the  determination  of  the  pre- 
ceding estate,  the  heir-at-law  of  the  person 
to  whom  the  estate  had  come  would  have 
been  entitled  to  insist  on  having  that  estate, 
because  he  would  have  been  entitled  to  say, 
"  you  cannot  claim  under  this  conveyance ; 
it  passed  nothing  at  the  time  when  it  was 
executed,  and  the  contingent  remainder 
being  destroyed  by  this  fine,  why  then, 
when  either  of  them  became  the  subject  of 
survivorship,  their  right  was  at  an  end,  and 
the  contingent  remainder  no  longer  being 
in  etse^  no  right  could  enure  eitlier  to  them 
or  to  any  person  claiming  under  them." 
(10)  3  P.  Wbm.  37t. 


But  the  contrary  was  Lord  TaIbot*s  opinion ; 
for  he  was  of  opinion  that  by  estoppel  a 
good  title  might  be  made  to  a  purchaser, 
and  it  was  not  at  all  necessary  that  the  heir- 
at-law  should  join.  And  a  similar  doctrine 
was  held  in  the  case  o(  Davis  v.  Bush  (11). 
In  that  case  there  was  a  limitation  to  the 
husband  and  wife,  with  a  limitation  also  by 
way  of  contingent  remainder  to  the  survivor, 
exactly  in  the  same  way  in  which  it  was  ia 
Vick  v.  Edwards,  The  husband  and  wife 
joined  in  mortgaging  ;  and,  having  mortga- 
ged, at  the  time  of  the  mortgage  they  levied 
a  fine,  and  that  fine  was  declared  to  be  to 
the  use  of  the  mortgagee.  The  mortgage 
was  afterwards  paid  off;  the  husband  be* 
came  the  survivor,  he  claimed  the  estate, 
and  it  was  insisted  upon  that  the  fine  had 
destroyed  his  contingency — his  chance  under 
the  contingent  remainder,  and  that  he  had 
no  right  whatever  to  have  the  estate.  My 
Lord  Chief  Baron  Alexander  delivered  the 
opinion  of  the  Court,  and  he  says  there 
were  two  answers :  one  of  them  was,  there 
was  the  estate  to  preserve  contingent  re- 
mainders, and  that  would  be  barred ;  but  he 
^ays  one  is,  that  the  deed  to  lead  the  uses, 
which,  according  to  many  authorities,  must 
rule  and  must  control  the  operation  of  the 
fine,  shews  unequivocally  that  the  parties 
meant  only  to  give  the  mortgagee  a  security 
for  his  money,  and  had  no  intention  to  affect 
any  of  the  limitations  contained  in  the  ori- 
ginal settlement ;  but  on  the  contrary,  he 
said,  "  we  cannot  look  on  the  fine  and  at- 
tribute to  it  those  consequences,  which  it 
must  have  had,  if  unexplained  and  uncon- 
trolled." The  cases  of  Lord  Cranmell  (12), 
and  Lord  Jersey  and  Deane  (1 3),  prove,  that 
where  the  uses  are  controlled  by  the  previous 
deed,  where  the  uses  are  led  by  a  previous 
deed,  expressly  referring  to  the  fine,  that 
deed,  in  its  turn,  limits  and  controls  the 
legal  effect  of  the  fine,  and  prevents  it  from 
destroying  those  powers,  authorities,  and 
conditions,  which  it  otherwise  would  have 
destroyed,  and  from  extinguishing  that  estate 
and  interest  which  it  otherwise  wx)uk(  have 
extinguished ;  and  therefore  he  concluded 
in  that  case,  that  inasmuch  as  it  was  clear 
that  that  fine  was  levied,  not  for  the  pur- 
pose of  destroying  the  contingent  estate, 

(11)  1  M'Clel.  &  Y.  48. 
(IS)  t  Co.  R«p.  7f ,  b.  73,  u 
(15)  5  Ban.  &  Aid.  559. 
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but  for  the  purpose  of  passing  it  for  the 
benefit  of  the  mortgagee,  and  for  the  benefit 
of  the  mortgagee  only,  that  it  had  no  further 
operation,  and    that  when  the  remainder 
would  have  vested  in  interest,  if  the  fine 
had  not  been  levied,  it  would,  notwithstand- 
ing the  fine,  continue  so  to  vest.     Indeed, 
if    you    consider    it    on    principle,    it    is 
80.     A   contrary  doctrine    must    proceed 
upon  the  law  of  estoppel,  and  upon  that 
only ;    and  upon  the  law  of  estoppel  it  will 
be  found   in    Coke  Littleton,  353,   a.  and 
Coke's  reading  on  the  Statute  of  Fines,  very 
clearly  laid  down,  that  all  estoppels  must 
be  reciprocal ;  that  a  stranger  will  not  be 
bound  by,  and  a  stranger  cannot  take  advan- 
tage of  estoppel.    Whoever  is  to  be  bound 
by  an  estoppel,  may  bind ;  but  unless  each 
party  is  bound,   neither  party  is  bound. 
A  party  to  a  fine  is  bound ;  a  privy  to  a 
fine  is  bound  :  a  party  to  a  fine  may  take 
advantage  of  it ;  a  privy  to  a  fine  may  take 
advantage   of  it.     A   stranger    is  neither 
bound,  nor  can  he  take  advantage  of  it. 
The  statement  in  Coke  Littleton  is,  **  Every 
estoppel  ought  to  be  reciprocal,  that  is,  to 
bind  both  parties ;  and  this  is  the  reason, 
tliat  regularly  a  stranger  shall  neither  take 
advantage  of,  nor  be  bound  by  the,  estoppel : 
privies  in   blood,  as  the  heir ;  privies  in 
estate,  as  the  feoffee,  lessee,  8:c. ;  privies 
in  law,  as  the  lord  by  escheat ;    tenant  by 
the  courtesy,   tenant  in  dower,  the  incum- 
bent of  a  benefice,  &c.,  *'  and  in  his  Reading 
on  Fines,  Lord  Coke  says,  "  Estoppel  is  re- 
ciprocal of  both  sides,  for  he  that  shall  not 
be  concluded  by  a  record,  or  other  matter 
of  estoppel,  shall  not  conclude  another  by 
it.'*  And  then  he  mentions  an  exception,  as 
to  the  King,  and  he  refers  you  to  the  name 
of  the  case  ;    he  says,  41   Edward  3.  by 
Fynch,  "  that  a  stranger  shall  be  concluded 
by  a  fine  com^c^o."  I  think  that  will  be  found 
to  be  a  mistake ;  I  have  looked  at  41  Edward 
d,  I  can  find  nothing  of  the  kind  there.    He 
was  probably  referring  to  the  dictum  of  one 
of  the  Judges  of  the  Common  Pleas  about 
that  time,  in  the  40  Edward  3  ;    and  there 
it  was  argued,  that  a  person  who  was  a 
stranger  to  the  person  who  levied  the  fine, 
should  not  be  bound  by  it ;  and  Fynch  said, 
'*fae  may  well  counter  plead  against  the 
fiae,  because  he  is  not  privy  to  the  fine ; " 
and  at  the  end  of  the  note  there  is  this : 
A  stranger  to  a  fine  or  other  matter  of  re- 
Vou  VII.  K.B. 


cord  shall  not  be  estopped."  Now  in  this 
case  the  defendant  is  a  stranger  to  this  fine. 
It  does  not  estop  him,  if  my  Lord  Coke  in 
his  Littleton,  352  a.  and  in  his  Readings,  is 
right ;  if  the  defendant  would  not  be  pre- 
cluded by  it,  he  cannot  conclude  any  other 
party  by  it.  For  these  reasons  we  are  of 
opinion,  in  this  case,  that  these  fines  have 
not  the  effect  of  destroying  the  contingent 
remainders,  it  being  quite  clear  that  they 
were  levied  for  the  purpose  of  passing  an 
interest,  if  they  could  pass  the  interest,  to 
the  person  in  whose  favour  those  fines 
were  made.  We  are  therefore  of  opinion, 
in  this  case,  the  lessor  of  the  plaintiff  is  en- 
titled to  recover. 

Postea  to  the  plaintiff. 


1828.    \ 
Nov.  15.  3 


SIGOUaKET  0.  LOTD  &  OTHERS. 
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BiU  of  Exchange — Restricted  Indorse^ 
ment. 

1.  A  bill  of  exchange  may  be  indorsed  on 
a  certain  condition,  as  for  a  particular  ptir- 
pose ;  and  if  such  condition  or  purpose  be 
expressed  on  t  fie  face  of  the  indorsement,  the 
person  who  receives  such  a  bill,  must  receive 
it  liable  to  all  tlie  consequences  resulting  from 
a  breach  of  the  condition,  or  a  failure  of  the 
purpose, 

2.  Whether  such  a  restriction  will  apply 
to  every  subsequent* indorsee — quaere. 

A  bill  of  exchange  was  thus  indorsed : 
" Pay  to  S.  fV.,  or  order,  for  my  use"  The 
bankers  of  5.  W.  discounted  this  bill  for  him* 
The  proceeds  were  by  him  misappropriated : 
— Held,  that  the  bankers  were  liable  to  the 
indorserfor  the  amount  of  tlie  bill. 

Assumpsit  for  money  had  and  received 
by  the  defendants  to  the  use  of  the  plain- 
tiff. Plea — the  general  issue.  The  cause 
was  tried  before  Lord  Tenterden,  at  Guild- 
hall, when  a  verdict  was  found  for  the 
plaintiff  for  3164/.  11^.  Bd.,  subject  to  the 
opinion  of  the  Court,  upon  a  case  of  which 
the  following  is  the  substance. 

CASE. 

The  plaintiff  was«  a  merchant  at  Boston, 
in  the  United  States  of  America;  the  defen- 
dants were  bankers  in  London.     One  Sa- 
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muel  Williams  was  a  customer  of  the  defen- 
dants ;  he  carried  on  the  business  of  an 
American  agent ;  and  in  that  character,  re- 
ceived from  the  plaintiff^  a  bill  of  exchange 
upon  a  London  house  for  8164/.  11/.  Bd, 
indorsed  by  the  plaintiffs  in  the  following 
words  :  "  Pay  to  Samuel  Williams,  Esq.  of 
London,  or  his  order,  for  my  use.  Henry 
Sigourney."  The  defendants  were  in  the 
habit  of  discounting  for  Williams  ;  and  on 
the  22nd  of  October  1825,  they  discount- 
ed for  him  the  bill  in  question.  In  the 
morning  of  that  day  the  balance  in  his  fa- 
vour exceeded  the  amount  of  this  bill.  In 
the  course  of  the  morning  he  indorsed  this, 
with  other  bills,  to  the  defendants  to  the 
amount  of  7081/. 

They  discounted  bond  Jide,  giving  htm 
credit  for  the  amount,  short  by  the  dis- 
count only.  By  five  o'clock  of  that  day» 
they  paid  his  drafts  and  acceptances  to  the 
amount  of  upwards  of  10,000/.  On  the 
24th  of  Octoberi  Williams  stopped  pay- 
ment, and  subsequently  became  a  bank- 
rupt. The  bill  in  question  was  paid  by  the 
acceptors,  and  the  amount  received  by  the 
defendants. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  under  the  circum- 
stances, the  plaintiff  was  entitled  to  recover 
from  the  defendants  the  amount  of  the  bill 
in  question  ?  If  he  was,  the  verdict  was  to 
stand  ;  if  not,  a  nonsuit  was  to  be  entered. 

The  case  was  argued  by  Mr,  F,  Pollock 
for  the  plaintiff;  and  by  Mr,  Parke  for  the 
defendants. 

For  the  plaintiff. — There  is  no  legal  ob- 
jection to  a  restricted  indorsement  of  a  bill 
of  exchange  ;  that  is  to  say,  an  indorsement 
for  a  particular  purpose,  and  subject  to  a 
certain  condition.  There  is  a  dictum  of 
Lord  Hardwicke  to  this  effect  in  Snee  v. 
Toilet  i\).  The  question  there  was,  as  to 
the  consequence  of  a  bill  of  lading  being 
indorsed  specially,  or  in  blank.  His  Lord- 
ship said,  '*  Promissory  notes  and  bills  of 
exchange  are  frequently  indorsed  in  this 
manner — *  Pray  pay  the  money  to  my  use ;' 
in  order  to  prevent  their. being  filled  up 
with  such  an  indorsement  as  passes  the  in- 
terest. Mr.  Lutwyche,  who  was  an  ex- 
perienced practitioner  in  this  court,  always 
did  so  in  his  bills  of  exchange."  It  seems 
(1)  1  Atkyn0,249. 


therefore,  that  in  his  opintout  and  in  that  of 
other  lawyers,  a  bill  of  exchange  might 
have  a  sort  of  mark  put  upon  it  to  desig- 
nate the  particular  individual  who  had  a 
property  in  it,  and  to  render  its  negotiabi- 
lity subject  to  the  condition,  that  value 
should  be  received  by  the  indorser.  A  si- 
milar dictum  was  expressed  in  the  case  of 
Edie  v.  the  East  India  Company  (Jt),  The 
main  question  there  was,  whether  a  bill 
payable  to  order,  once  indorsed  to  another 
individual,  passed  the  property  to  him  with-> 
out  the  words  "  or  order,"  though  that  ques* 
tion  had  indeed  been  before  decided  in  the 
affirmative.  Mr.  Justice  Wilmot  there, 
/  speaking  of  the  holder  of  a  bill,  observes, 
"  To  be  sure,  he  may  give  a  mere  naked 
authority  to  a  person  to  receive  it  for  Aiiit. 
He  may  write  upon  it,  '  Pray  pay  the  roone  j 
to  my  servant  for  my  use ;'  or  use  such  ex- 
pressions as  necessarily  impoi^t  that  he  does 
not  mean  to  indorse  it  over,  but  is  only  au- 
thorizing a  particular  person,  to  receive  it 
for  him  and  fojcbisoivn  me.  In  such  a  case 
it  would  be  clear,  that  no  valuable  consider^ 
ation  had  been  paid  to  him.  But,  at  least, 
that  intention  must  appear  upon  the yace  of 
the  indorsement." 

[The  Court  here  called  upon  the  defen- 
dants' counseL]  '^ 

For  the  defendants. — The  general  propo- 
sition, that  an  indorsement  may  be  restrictive 
in  its  terms,  is  not  denied ;  but  the  restric- 
tion must  be  in  terms,  clear  and  unequivo- 
cal. It  was  so  declared,  by  Mr.  Justice 
Denison,  in  the  case  which  has  been  cited 
of  Edie  v.  tlie  East  India  Company.  Here 
there  is  no  expression  of  a  clear,  unequivo* 
cal  intention  to  restrict;  on  the  contrary^ 
the  plaintiff  says,  *'  Pay  to  Williams,  or  or- 
der," evidently  denoting  an  intention  that 
the  bill  should  be  negotiated.  The  expression 
"  to  my  use,"  was  only  a  direction  to  Wil- 
liams. This  point  was  expressly  decided  in 
Evans  v.  Cramlinglon  (3).  There  the  de- 
fendants drew  a.  bill  of  exchange  pajable  to 
one  Price  to  the  use  of  Calvert.  It  was  in- 
dorsed by  Price  to  the  plaintiff,  who  sued 
upon  it.  The  defendant  pleaded  that  the 
money  had  been  paid  under  an  extent 
ag^Mnst  Calvert  at  the  suit  of  the  King.  To 
this  plea  the  defendant    demurred.     Lord 

(«)  f  Burr.  mr. 
.    (3)  1  Show.  4 ;    8  Yin.  296 ;  Cartb,  5  ;   Skta« 
wr,t64',  Holt,  108. 
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Holt,  there  taid,  "  Calvert  hath  his  action ; 
but  we  can  take  notice  of  none  but  Price ; 
and  at  this  rate,  the  credit  of  bills  of  ex- 
change will  be  spoiled.'*'  And  so  the  plain- 
tiff had  judgment.  The  argument  of  the 
other  side,  must  go  the  length  of  contending, 
chat  every  subsequent  indorsee  would  be  a 
trustee  for  the  plaintiff,  and  would  be  bound 
to  see  that  Williams  had  properly  applied 
the  money. 

[ilfr.  Justice  Bayley, — It  is  not  necessary 
iB  this  case  to  go  that  length.  We  may 
stop  at  the  first  indorsee.] 

The  force  of  the  argument  applies  as 
much  to  the  first  as  to  every  subsequent 
indorsee ;  supposing  the  first,  as  in  this  case, 
to  have  acted  bond  fide.  A  case  of  fraud 
would  make  a  material  difference  ;  and  this 
was  the  point  in  Treultel  v«  Barandon  (4). 
The  only  trustee  in  the  case  was  Williams, 
in  whom  it  is  to  be  supposed  the  plaintiff 
pkced  confidence,  and  iK>t  in  any  person  to 
whom  Williams  might  pay  away  the  bill,  a« 
be  was  authorized  to  do  by  the  words  "  or 
order."  It  cannot  be  expected  that  a  sub- 
sequent indorsee  is,  before  he  takes  the  bill, 
to  look  into  the  accounts  between  the  parties 
who  have  preceded  him ;  though  even  if 
he  could,  or  did,  his  doing  so  could  not 
guard  against  a  subsequent  misapplication 
of  the  money. 

Lord  Tenterden, — I  am  of  opinion  that 
the  plaintiff  is  entitled  to  recover.  It 
appears  by  tlie  case  of  Snee  v.  PrescotU 
where  Lord  Hard wicke's  opinion  is  reported, 
and  by  the  opinion  of  Mr.  Justice  Wiimot, 
ia  Ediie  ▼.  the  East  India  Company^  that  an 
indorsement  in  this  form,  is  not  unusual  in 
commercial  transactions ;  and  it  seems  to  have 
been  the  opinion  of  those  learned  persons, 
that  such  an  indorsement  would  have  the 
«ftct  of  preventing  a  subsequent  transfer 
for  any  other  benefit  than  that  of  the  person 
srho  has  made  the  indorsement,  and  for 
whose  use  it  was  in  terms  expressed  to  be. 
There  is  another  case,  which  has  not  been 
4|aoted,  that  of  Ancher  and  others  v.  the 
Oceemor  and  Company  of  the  Bank  oj 
England  {5),  of  which  the  effect  is  the  same, 
though  the^  indorsement  was  somewhat  dif- 
ferent infbnQ.  The  indorsement  there  was 
this: — "The   within   must  be  credited  to 


t 


4)  a  Taunt.  108 ;  1  Moor«,  513. 

5)  S  Bong.  B37. 


Captain  Morten  Larsen  Dahl,  value  in 
account."  Some  person  forged  the  name  of 
Dahl  on  the  back  of  the  bill,  and  the  Bank 
of  England  discounted  it.  The  acceptors, 
having  failed,  did  not  pay  it  when  it  became 
due  ;  and  a  person  of  the  name  of  Fulberg 
paid  it  for  the  honour  of  Ancher.  Ancher 
brought  his  action  against  the  bank,  to  re- 
cover that  money,  on  the  ground  that  they 
had  discounted  it  in  their  own  wrong ;  the 
negotiability  having  been  restrained  by  the 
indorsement.  The  case  being  brought  be- 
fore the  Court  upon  a  motion  for  a  new 
trial,  (for  the  plaintiff  at  the  trial  was  non- 
suited,) the  opinion  of  Lord  Mansfield,  Mr. 
Justice  Willes,  and  Mr.  Justice  Ashurst, 
was  to  that  effect ;  but  it  appears  Mr.  Jus- 
tice Buller  thought  otherwise.  The  case 
however  went  to  a  new  trial,  and  Lord 
Mansfield  directed  the  jury  to  find  for  the 
plaintiff,  which  they  accordingly  did,  and  it 
does  not  appear  that  that  verdict  was  after- 
wards questioned.  Now,  it  has  been  said, 
that  the  effect  of  this  indorsement  on  the 
bill,  "  Pay  to  Williams  for  my  use,"  is  only 
a  direction  as  to  the  manner  in  which  he 
should  apply  it.  But  these  words  are  use- 
less for  that  purpose ;  for,  whether  these 
words  were  on  the  face  of  the  indorsement 
or  not,  when  Williams  received  that  bill 
from  the  plaintiff  Sigourney,  he  roust  ne- 
cessaAly  apply  it  to  his  use,  and  place  it  as 
a  matter  of  account  between  them.  So  that 
these  words  will  really  have  no  effect  at  all, 
unless  they  have  the  effect  of  restraining  the 
negotiability  of  the  bill,  or  at  least  of  mak- 
ing the  first  person  who  subsequently  takes 
the  bill,  (we  need  not  go  beyond  that ;  for 
the  defendants  were  the  first  indorsees,)  if 
he  takes  it  with  those  words  in  it,  a  trustee 
for  the  original  indorser,  in  like  manner  as 
Williams  is  admitted  to  have  taken  it.  The 
case  that  has  been  quoted,  as  being  contrary 
to  these  opinions,  is  the  case  of  Evans  v. 
Cramlington,  which  is  of  a  prior  date ;  but, 
duly  considered,  it  does  not  appear  to  me 
to  be  sufficient  to  countervail  the  opinions 
given  in  Ancher  v.  the  Bank  of  England. 
In  Evans  v.  Cramlington,  the  bill  was 
drawn  by  Cramlington,  upon  a  person  wh(» 
had  accepted,  but  did  not  afterwards  pay 
it{  it  was  made  payable  to  Price,  or  order, 
for  the  use  of  Calvert ;  Price  indorsed  it  to 
Evans;  Evans  brought  his  action  against  the 
drawer,  upon  the  failure  of  the  acceptor. 


76 


COURT  OF  KING'S  BENCH 


A  seizure  under  an  extent  against  Calvert 
was  made.  These  facts  appeared  upon  the 
pleadings.    It  seems  that   Cramlington,  in 
answer  to  the  claim  of  Evans,  the  indorser 
of  the  bill,  set  up  what    may  sometimes 
be  denominated  the  jus  tertii ;  and  one  of 
the  questions  for  the  opinion  of  the  Court, 
and  the  one  ultimately  decided,  was,  whether 
or  no  this  money,  being  in  trust  for  the  use 
of  Calvert,  was  liable  to  be  seized  under  the 
extent  ?   The  Court  were  of  opinion  it  was 
not  liable  to  be  seized ;  and  the  proposition 
therefore  of  Cramlington,  that  the  jus  tertii 
intervened,  failed,  and  was  altogether  nuga- 
tory. I  doubt  whether,  since  that  time,  it 
would  not  have  been  held,  that  the  right  of 
the  Crown,  under  an  extent,  was  a  good 
and  valid  right.  I  rather  conceive  that  trusts 
of  money,  as  well  as  of  land,  are  seizable 
under  an  extent.  That  case  therefore,  as  it 
seems  to  me,  not  being  a  sufficient  authority 
to  countervail  the  opinions  I  have  alluded  to 
in  the  decision  of  the  Court  in  Ancher  v. 
the  Bank  of  England^  I  think  the  plaintiff 
is  entitled  to  recover.     The  use  of  indorse- 
ments of  this  kind  is  by  no  means  trifling, 
nor  is  it  inconsistent,  as  it  seems  to  me, 
with  the  interests  of  commerce ;  it  is  true, 
it  will  not  have  the  effect  of  preventing  ^ 
indorsee,  under  circumstances  like  the  pre- 
sent, from  receiving  the  money  from  the 
acceptor  when  the  bill  becomes  due,  and  if 
he  pays  it  at  the  time  he  receives  it,  all  is 
well ;   at  all  events,  the  first  indorser  must 
look  to  him  for  the  application  of  it :  but  it 
will  have  the  effect  of  preventing  a  falling 
roan  from  disposing  of  the  bill  before  it  be- 
comes due  ;  from  pledging  it  for  his  own 
debt,  to  rescue  him  from  a  temporary  diffi- 
culty at  the  expense  of  one  of  his  corre- 
spondents. I  cannot  see  that  the  interests  of 
commerce  are  by  any  means  prejudiced Hby 
holding  out  that  this  may  be  done  by  means 
of  a  restricted  indorsement.  On  the  con- 
trary, I  think  the  objects  of  commerce  are 
advanced  by  allowing  it.  But  it  is  said,  that 
it  cannot  be  expected,  that  a  person  who 
takes  a  bill,  under  the  circumstances  under 
which  these  bankers  took  it,  should  look 
into  the  accounts  between  the  restricted  in- 
dorsee and  the  indorser .  I  agree  it  cannot  be 
expected  he  should ;  but  if  he  takes  the  bill, 
under  the  circumstances,  so  indorsed,he  takes 
it  at  his  peril.  If  the  indorsee  has  made  a  due 
application  of  the  money,  or  if  the  circum- 


stances, and  the  state  of  the  account,  as  be- 
tween him  and  the  indorser,  are  such  as 
that  the  indorser  has  no  claim  to  the  money, 
all  is  well ;  but  a  person  who  takes  it  from 
an  indorsee,  subject  to  the  claim  of  another^ 
is  not  safe,  nor  ought  he  to  be  safe.  If  he 
takes  a  bill  with  a  restricted  indorsement 
as  this  is,  I  think  he  takes  it  at  bis  peril ; 
and  if  it  turn  out  afterwards  that  the  per- 
son from  whom  he  received  it,  that  is,  the 
restricted  indorsee,  is  debtor  to  the  in- 
dorser, he  must  stand  in  the  place  of  the 
debtor  and  pay  that  debt. 

Mr.  Justice  Bayley. — ^Th^  indorsement 
here  is,  '*  Pay  to  Williams,  or  order,  for  my 
use  ";  and  the  question  is,  whether  the  words 
'*  for  my  use,"  have  or  have  not  any  effect 
with  reference  to  the  bill  itself.  The  person 
who  remits  may  give  private  directions  in 
his  letter  inclosing  the  bill  to  his  agent; 
and  if  he  means  to  give  nothing  more  than 
a  private  direction,  he  must  confine  himself 
to  the  letter  only.  But  the  introduction  of 
the  words  "  to  my  use,"  upon  the  face  of 
the  bill  itself,  is  for  the  purpose  of  appris- 
ing the  world  in  general  that  he  has  not 
given  to  the  indorsee  a  general  and  unli- 
mited authority  to  possess  that  bill,  and  to 
apply  it  to  his  own  purposes;  but  that  he  is 
restricted  to  apply  it  to  the  use  of  the 
indorser  only.  Mr.  Parke  suggests,  that  the 
most  convenient  construction  to  be  put  on 
these  words  is  to  consider  them  as  directing 
Williams  only,  and  not  as  intended  to  put  in- 
dorsees on  their  guard.  My  pinion  is,  that 
that  is  the  most  convenient  rule  of  construc- 
tion, which  will  most  effectually  protect  the 
party  who  appears,  by  the  mode  which  he 
has  adopted,  to  ask  for  protection.  It  is 
said,  why  introduce  the  words  "or  order"? 
It  may  be  that  the  purposes  of  Sigoumey 
required  that  the  bill  should  be  indorsed ; 
but  before  any  person  can  honestly  and 
hand  fide  take  that  bill  and  advance  money 
upon  it,  he  ought,  seeing  these  words  on  the 
face  of  the  bill,  to  satisfy  himself,  firom  the 
correspondence,  and  the  state  of  the  ac- 
counts between  the  parties,  whether  the 
holder  is  negotiating  it  for  the  benefit  of 
the  indorser  or  for  his  own  use ;  and  if  he 
advance  the  money  upon  it  without  making 
that  inquiry,  he  does  it  at  his  peril.  But  in 
this  insunce,  the  present  defendanu  advanoe 
the  money  without  making  any  inquiry; 
and  then  they  apply  the  whole  of  it  to  the 
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use  of  Williams.  With  respect  to  the  case 
of  Evans  v.  CramUngton,  it  is  sufficient  to 
say,  that  as  that  came  before  the  Court  on 
demurrer,  there  was  no  question  there, 
whether  there  had  been  a  misapplication  of 
the  money  which  had  been  received  by  the 
means  of  that  bill.  Is  not  this  quite  a  suffi- 
cient distinction  between  that  case  and  the 
present  ?  In  this  case,  there  does  appear  to 
me  to  have  been  a  gross  misapplication. 
For  these  reasons  I  am  of  opinion,  that  the 
plaintiff  who  guarded  himself  by  that  in- 
dorsement, gave  himself  effectual  protection, 
and  is  entitled  to  retain  the  verdict,  which 
has  been  given  for  him. 

Postea  to  the  plaintiff, 

[Note. — Mr.  Justice  Littledale  was  in  the  Bail 
Court  OD  the  argumeot  of  ibe  above  caae  ;  and  Mv. 
Justice  Holroyd  bad  resigned;  his  situation  being 
filled  a  few  days  afterwards  by  Mr.  Parke,  who 
argued  for  the  defendants.] 


1828.  \ 
Nov.  10.  3 


CALVERT  V.  GORDON,  BXECU- 
TRIX,  &C. 

Surety — Bond  countermanded. 

Where  a  bond  is  given  by  a  person^  as 
surety  for  the  fidelity  of  a  collecting  clerk^ 
and  there  is  no  express  provision  enabling 
the  surety  to  determine  t/,  whether  he  can  by 
notice^  withdraw  the  security — quffire. 

But  if  a  ptrety  in  such  a  case  have  a 
power  to  determine  it,  he  must  give  a  reason* 
able  notice^  in  point  of  time,  to  the  employer^ 
to  that  he  may  without  inconvenience  provide 
another  person  to  collect  for  him. 

Debt  on  bond  conditioned  for  the  fide- 
lity of  a  brewer's  collecting  clerk.  The 
defendant  had  pleaded,  thkt  she  gave  notice 
to  the  plaintiffs,  that  she  would  be  no  longer 
answerable  for  the  fidelity  of  the  clerk; 
and  the  plaintiff  in  reply  assigned  breaches. 
The  first,  shewing  that  the  clerk  had  re- 
ceived and  not  accounted  for  monies  before 
that  notice  was  given  by  the  defendant ; 
and  secondly,  that  he  had  received  and  not 
aceounted  for  monies  after  that  notice  was 
given. 

These  pleas  led  to  a  demurrer ;  the  argu- 
ment upon  which,  with  the  pleadings  fully 
ghen,  will  be  found  in  7  B.  &  C.  809, 1  M. 


&  R.  497, 6  Law  Journ.  K.  B.  187.  The  form 
of  the  pleading  admitted  the  notice  to  have 
been  given.  The  cause  was  tried  before 
Lord  Tenterden,  at  the  Guildhall  Sittings 
before  this  term,  when  it  was  referred  to  a 
gentleman  at  the  bar,  to  examine  the  ac- 
counts, and  to  certify  the  amount  of  damages 
upon  each  breach.  And  he  having  certi- 
fied, that  the  damages  upon  the  first  breach 
(before  the  notice  was  given,)  were  to  be 
entered  for  17/.  2s.;  and  those  upon  the 
second  breach  (after  the  notice),  for  1744/. 
1*.  Sd, — 

Mr.  F,  Pollock  now  moved  for  a  rule  to 
shew  cause  why  the  judgment,  as  to  the 
second  breach,  should  not  be  arrested.  The 
condition  of  this  bond  undoubtedly  does 
not  contain  any  provision  in  terms  by  which 
the  defendant  should  be  at  liberty  to  with- 
draw the  security ;  but  such  a  provision 
must  be  intended  from  the  very  nature  of 
the  transaction.  If  it  were  held  otherwise, 
a  bond  of  this  description  would  last  during 
the  lives  of  the  clerk  and  the  master,  al- 
though the  confidence  of  the  surety  in  the 
honesty  of  th&  clerk  might  be  withdrawn, 
and  although  he  might  have  disclosed  to 
the  master  the  most  satisfactory  reasons 
for  having  withdrawn  it. 

[Lord  Tenterden. — But  do  you  find  any 
authority  which  lays  down,  that  a  surety  in 
such  a  case  may  say,  '*  I  will  not  be  answer- 
able any  longer"  ?] 

There  is  certainly  no  authority  for  it ; 
but  the  reason  of  the  case  shews  most 
forcibly,  that  that  must  be  the  meaning 
of  the  parties.  Like  all  other  unexecuted 
authorities,  it  may  be  revoked  by  reason- 
able notice.  The  surety,  giving  a  reason- 
able notice,  may  say,  '*  I  do  not  authorize 
you  to  trust  that  person  upon  my  security 
any  longer." 

[Lord  Tenterden. — But  you  do  not  allege 
by  your  plea,  that  you  gave  a  reasonable 
notice  to  the  plaintiff.  You  say,  that  with- 
in a  reasonable  time  after  the  death  of  the 
testator  you  gave  notice,'] 

The  question  as  to  the  reasonableness  of 
the  notice  has  never  been  raised  by  the 
plaintiffs.  They  have  contended,  that  the 
defendant  had  no  right  to  determine  the 
security  at  all. 

Lord  Tenterden. — We  are  not  called  up- 
on now  to  say,  what  would  be  the  effect  of 
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a  notice  to  the  obligee  from  the  surety,  that, 
from  some  future  day,  he  would  no  longer 
hold  himself  liable.  The  question  raised 
by  these  pleadings  is,  whether  the  obliga- 
tion would  cease  from  the  very  day  on  which 
the  notice  is  given.  There  has  been  no  rea- 
son assigned  why  it  should.  A  party  deli- 
berately entering  into  suretyship  cannot  re- 
lease himself  at  any  moment :  it  would  be 
hard  upon  the  master  if  he  could.  The 
master  cannot  upon  the  instant  dismiss  his 
clerk,  and  provide  himself  with  another. 
It  is  said,  that  it  will  be  a  hardship  on  the 
surety  if  his  liability  is  to  continue  perhaps 
during  the  whole  life  of  the  person  for 
whose  fidelity  he  engages.  It  may  be  so ; 
but  we  can  only  look  at  the  instrument,  and, 
judging  from  that,  we  must  collect  that  it 
was  his  intention  so  to  bind  himself.  If  it 
be  found  inconvenient  to  incur  an  obligation 
so  extensive  (as  it  may,)  it  should  in  future 
be  a  matter  of  consideration,  whether  it  can- 
not, by  some  means  be  limited*  All  diffi- 
culties would  be  obviated  if  a  provision 
were  embodied  in  the  instrument,  that  the 
obligor  should  be  discharged  from  his  lia- 
bility in  a  specified  time  after  due  notice 
given. 

Rule  refused* 


1828.        'ICHUBCHILL  AND  ANOTHER,  AS- 
Nov.  12,    ^  SIGNEES,  &C.  9.  DAT.  ' 

Assumpsit — Covenant — Payment  of  Mo^ 
ney  into  Court. 

1.  A  plaintiff  cannot  recover  in  assumpsit, 
in  respect  of  a  subject  matter  which  origi- 
nated in  covenant,  unless  there  has  been  an 
express  promise  to  pay  a  specific  balance ; 
although  the  defendants  onm  wrong  prevents 
the  plaintiff  having  any  remedy  upon  the 
covenant.  The  remedy,  in  such  a  case,  must 
be  sought  in  equity^ 

2.  Where  a  declaration  consists  of  several 
counts,  and  among  them  one  upon  an  ac^ 
count  staied,  against  which  latter  count  the 
defendant  pays  money  into  court,  the  plaintiff 
mil  not  be  allowed  to  recover  upon  the  other 
counts,  unless  lie  prove  a  demand  exceeding 
ihe  sum  paid  in  upon  the  specific  count. 

Assumpsit  by  the  assignees  of  a  bank- 
rupt for  work  and  labour  performed  by  the 
bankrupt  for  the  defendant  io  building  « 


house.  There  were  the  usual  common 
counts,  with  two  counts  upon  accounts 
stated  ;  one  charging  the  stating  of  an  ac- 
count with  the  bankrupt  before  his  bank- 
ruptcy, and  the  other  charging  the  stating 
of  an  account  with  the  assignees  since  the 
bankruptcy. 

The  defendant  pleaded  the  general 
issue;  and  he  also  paid  420/.  2s.  Id,  into 
court  upon  the  two  counts  last  mentioned. 
The  cause  was  tried  before  Lord  Tenterden, 
at  the  Middlesex  Sittings  after  last  term, 
when  the  following  appeared  to  be  the  prin- 
cipal facts. 

By  articles  of  agreement  under  seal  be- 
tween the  bankrupt  and  defendant,  the  former 
was  to  build  a  house  for  the  latter.  The 
agreement  contained  a  great  number  of 
provisions ;  one  of  them  being,  that  matters 
of  dispute  should  be  referred  to  a  surveyor 
therein  named,  (who,  in  point  of  fact,  was 
the  defendant's  surveyor,)  and  that  his  de- 
termination should  be  binding.  The  plain- 
tiffs however,  did  not  adduce  this  agree- 
ment in  evidence,  but  went  on  the  general 
demand  for  work  and  labour,  contending 
that  this  agreement  had  been  departed  from 
by  alterations  directed  in  the  course  of  the 
work. 

They  also  complained,  that  the  surveyor 
had  not  acted  fairly.  They  at  the  same 
time  claimed  106/.  for  work  done  beyond 
ihe  contract,  and  they  proved  a  small  de- 
mand of  about  9/.  for  work  done  by  the 
bankrupt  at  another  house  of  the  defen- 
dant, and  not  mentioned  in  the  contract. 

Lord  Tenterden  was  of  opinion,  that  the  - 
plaintifis  must  be  nonsuited,  for  not  having 
declared  upon  the  agreement  under  seal. 
The  plaintiffs  then  insisted,  that  at  all  events 
they  were  entitled  to  a  verdict  for  the  9/., 
that  being  out  of  the  agreement,  and  not 
covered  by  the  sum  paid  into  court,  which 
had  been  paid  in,  expressly,  on  the  counts 
going  upon  accounts  stated ;  and  of  which 
stated   accounts  there   was   no    evidence. 
His  Lordship  however  thought  the  plain- 
tiffs had  no  right  to  apply  this  money  to    a 
cause  of  action  of  which  they  had  given  no 
evidence ;  and  that  it  was  fairly  applicable 
to    whatever   demands  the    plamtiflT   had 
proved  in  the  action. 

The  plaintifis  were  accordingly  nonsuited. 

Mr.  Brougham  now  moved  for  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be 


MICHAELMAS  TERM,  18£8. 


79 


set  Mide,  and  a  new  trial  granted.*  The 
ictioD  was  brought  for  extra  work,  not  at  all 
eoDtempIated  by  the  contract ;  and  inde* 
pendent  of  this,  (supposing  the  work  to  be 
realiy  within  the  contract,)  the  plaintiffs 
were  in  a  condition  to  shew,  that  the  con- 
duct of  the  surveyor  was  fraudulent.  The 
plaintiffs  have  no  means,  therefbre»  of  suing 
upon  the  written  contract. 

[Mr,  Justice  Bayley. — You  cannot  re- 
cover in  assumpsit  a  balance  due  upon 
eoYenant.] 

But  the  plaintiffs'  objection  is,  that  by 
reason  of  the  fraudulent  conduct  of  the 
surveyor,  they  have  no  remedy  upon  the 
covenant. 

[Mr,  Justice  Barley. — ^Then  you  most 
go  into  equity.] 

That  does  not  appear  to  be  so  conclusive. 
In  Cook  v.  Jennings  (1),  where  the  plain- 
tiff sued  in  covenant,  and  the  case  was  such, 
that  the  defendant   succeeded  in  point  of 
strict  law,  though  against  the  merits,  and 
in  consequence  of  his  own  conduct,  Lord 
Kenyon  said,  **  It  is  not  necessary  now  to 
determine,    whether    or    not    the   plaintiff 
might  not  have  brought  an  action  of  as- 
sumpsit. It  will  be  time  enough   to  decide 
that  case   whenever  the  question    arises." 
Upon  that  opinion,  it  seems,  that  the  action 
of  Chritty  v.  Rowe  (2)  was  brought  in  as- 
sumpsit ;  and  the  Court  held,  that  the  ac- 
tion might  be  maintained.     But,  suppos- 
ing the  opinion  of  the  Court  to  be  unfa- 
vourable to  the  plaintiffs  upon  this  point, 
they  are  still  entitled  to  the  verdict  ibr  the 
9L  The  work  which  amounted  to  that  sum, 
was,  beyond  all  question,  independent  of  the 
written  contract.     For  this  sum  the  plain • 
tifis  were  entitled  to  recover,  as  for  work 
and  labour.     The  defendant  had  no  right 
to  Apply  any  part  of  the  money  paid  into 
court  to  the  count  for  work  and  labour. 
Each  count  is,  for  tliis  purpose,  to  be  con- 
sidered as  a  distinct  action.    To  the  counts 
opoD  accounts   stated,   the  defendant,  by 
pajiog  money  into  court,  says,  he  admits 
he  owes  so  much  upon  those  counts.     To 
the  0Ofint  for  work  and  labour,  he  says,  he 
owem  jM>thing  at  all.  Payment  of  ti>e  money 
iota  CDort  admits  the  cause  of  action  ;  and 
so  GOtBclosive  is  the  admission,  that  although 
tbe  deiendant  might  on  the  trial  be  prepared 


with  evidence,  which,  if  money  had  not 
been  paid  in,  would  go  to  defeat  the  action, 
he  can  only  use  such  evidence  for  the  pur- 
pose of  preventing  the  plaintiff  from  reco- 
vering for  more  than  the  sum  paid  in  :  Cox 
V.  Parry  (9).  And  it  has1)een  decided,  that  as- 
sumpsit will  He  for  a  balance  due  upon  an  ae- 
c  ount  arising  out  of  matter  of  covenant :  Fos" 
ter  V,  A  Hanson  (4),  and  Moravia  v.  Levy  (5). 
[Mr,  Justice  Bayiey, — ^You  observe  what 
Mr.  Justice  Duller  said  in  that  case.  "  There 
was  an  express  promise  to  pay  the  balance 
which  had  been  struck ;  and  that  is  the 
ground  of  the  action,  otherwise  the  objec- 
tion would  have  been  good."] 

Lord  Tenterden, — No  doubt  Mr.  Brough- 
am, when  he  opened  the  plaintiffs'  case^ 
stated  that  he  meant  to  impeach  the  con- 
duct of  the  surveyor;  but  I  am  of  opinion, 
that  if  he  successfully  did  so,  the  plaintiflb 
would  still  not  be  entitled  to  sue  at  com- 
mon law  in  assumpsit.  The  plaintiffs  must 
seek  their  remedy  in  equity.  Then,  they 
must  be  confined  to  work  done  beyond  the 
contract.  For  this  Mr.  Brougham  claimed 
106/.  and.  9/.  for  repairs  at  the  other  house 
of  the  defendant.  It  may  be  taken  at 
those  sums.  The  defendant  had  paid  into 
court  a  sum  exceeding  their  amount.  But 
the  plaintiffs  say,  "  as  to  that  sum,  it  is  for 
a  different  cause  of  action  :  for  an  account 
stated."  But  surely  I  must  allow  the  defen- 
dant to  apply  it  to  whatever  the  plaintiffs 
may  prove  in  this  action.  They  proved  no 
charge  against  the  defendant  for  any  ac- 
count stated.  I  think  it  would  be  dangerous 
to  hold,  that,  where  a  defendant  pays  into 
court  against  one  count  a  sum  enough  to 
cover  the  whole  of  the  plaintiff's  demand, 
the  plaintiff  should  be  at  liberty  to  prove  a 
demand  upon  the  other  counts,  and  none 
upon  that  against  which  the  money  was 
paid,  and  take  a  verdict  for  What  he  proved. 
In  the  strictest  right  of  the  plaintiff,  he 
would  in  such  a  case  be  entitled  only  to 
nominal  damages ;  but  I  am  of  opinion  that 
he  ought  not  to  be  allowed  to  take  this 
course  at  all. 

Mr.  Justice  Bayley  and  Mr,  Justice  Lit' 
tledale  concurred. 

Bule  re/used. 
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Partners  —  Bankrupt  —  Possession    of 
Goods, 

1.  Where  several*  persons  engaged  in  a 
joint  adventure  which  produced  certain  pro^ 
perty,  and  one  of  them  became  bankrupt  after 
the  completion  of  tJie  adventure,  before  the 
delivery  of  his  share : — Held,  that  his  aS' 
signees  were  not  entitled  to  recover  the  share 
of  the  property  without  y^aying  the  bankrupt's 
share  of  the  expenses. 

S.  IVhere,  in  such  a  case,  the  course  of  5{i- 
siness  was,  to  put  into  a  warehouse  all  the 
shares  apart,  marked  with  the  initials  of  each 
adventurer,  and  to  deliver  it  out,  if  his  share 
of  the  expenses  had  been  paid ;  and  in  the 
particular  case  there -had  been  a  partial  dc" 
livery : — Held,  that  this  did  not  amount  to  a 
virtual  delivery  of  the  whole,  although  a 
charge  for  warehouse-room  formed  a  part  of 
the  expenses. 

_   This  was  an  action  of  trover. 

The  declaration  was  in  the  ordinary  form. 
The  first  count  thereof  stated,  that  the 
bankrupt,  before  his  bankruptcy,  was  law^ 
fully  possessed  of  certain  goods  and  chat- 
tels, to  wit,  twenty  tons  of  whale-oil,  of  the 
value  of  1000/. ;  and  that  the  defendant 
converted  the  said  goods  and  chattels  to 
his  own  use.  The  second  count  stated 
the  property  to  be  in  the  plaintiffs  as  as- 
signees. 

I'he  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Bayley, 
at  the  last  Spring  Assizes  for  the  county 
of  York,  a  verdict  was  found  for  the  plain- 
tiffs, damages  220/.  lO^.,  subject  to  the 
opinion  of  this  Court  upon  the  following 

CASE. 

The  plaintiffs  were  the  assignees  of 
Thomas  Fox  ton,  a  bankrupt,  under  a  com- 
mission, dated  the  2d  of  May  1826,  and 
their  title  to  sue  in  that  character  was  fully 
proved.  The  bankrupt  Foxton,  jointly 
with  a  person  of  the  name  of  Lorking,  and- 
the  defendant  and  some  other  persons, 
was  part-owner  of  the  ship  Jane,  a  vessel 
belonging  to  Hull,  engaged  in  the  whale 
fishery.  Lorking  was  the  ship's  husband. 
The  usual  mode  of  managing  the  cargo  was 
aa  follows  : — On  the  arrival  of  the  vessel 


at  Hull  from  the  fishery,  the  whalebone 
was  taken  into  the  possession  of  Lorking, 
and  sold  by  him  for  the  part  discharge  of 
the  expenses  of  the  ship.  The  blubber 
was  landed  and  deposited  in  a  yard  be- 
longing to  the  defendant,  in  which  were 
several  warehouses,  each  of  which  was 
appropriated  to  a  particular  ship.  One  of 
these  was  rented  from  the  defendant  by 
the  owners  of  the  ship  Jane,  and  appropri- 
ated exclusively  to  that  ship.  The  blubber 
was  boiled  in  a  boiling-house  in  the  yard 
by  one  Gilchrist,  employed  at  the  defen- 
dant's yard  as  foreman,  and  paid  by  the 
owners  of  the  several  ships ;  and  for  this 
a  certain  price  per  ton  was  charged  by  the 
defendant.  The  blubber,  being  then  re- 
duced into  the  state  of  oil,  was  put  into 
casks.  Bach  part-owner's  share  was  then 
weighed  out  and  placed  separately  in  the 
warehouse  rented  by  the  owners  of  the  ship ; 
and  the  particular  casks  containing  his  oil 
were  marked  with  his  initials  in  chalk. 
Gilchrist  kept  the  key  of  the  warehouse  and 
lived  in  the  yard.  After  each  division,  the 
practice  was  for  him  to  deliver  to  the  sepa- 
rate orders  of  each  owner  the  oil  belonging 
to  them,  unless  previously  to  the  delivery 
he  received  a  notificatfon  from  the  ship's 
husband  that  the  part-owner's  share  of  the 
disbursements  had  not  been  paid  to  him. 
In  that  case  he  used  to  detain  the  oil  till 
the  ship's  husband's  demand  had  been  sa- 
tisfied. It  was  optional  for  the  owner  to 
have  his  oil  in  his  own  or  the  ship's 
casks ;  in  the  latter  case,  he  was  to  send 
away  the  oil  in  the  ship's  casks,  he  re- 
turning the  casks,  or  paying  for  them  when 
wanted.  In  June  1825,  the  ship  Jane  ar- 
rived with  a  cargo ;  and  the  above,  being 
the  usual  course,  was  followed  on  that  oc- 
casion. The  share  weighed  and  set  apart- 
for  the  bankrupt  Foxton,  before  his  bank- 
ruptcy, was  twenty-nine  tons  and  thirty-six 
gallons.  Part  of  this  was  stowed  in  the 
ship's  casks.  All  the  casks  were  set  apart 
in  the  ship's  warehouse,  and  had  the  bank- 
rupt's initials  upon  them  in  chalk.  Foxton, 
before  his  bankruptcy,  gave  Various  delivery 
orders  to  Gilchrist,  under  which  twenty  tons 
of  this  oil  had  been  delivered.  The  re- 
mainder, being  nine  tons  thirty-six  gallons^ 
being  all  in  the  ship's  casks,  ren>ained  in 
the  ship's  warehouse  at  the  time  of  the  bank- 
ruptcy.   In  January  1826|  Gilchrist  had 
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orders  from  Lorking,  as  ship's  husband,  not 
to  deliver  to  Foxton  the  remaining  oil,  as 
his  share^  of  the  disbursements  of  the  ship 
was  not  paid.  Lorking,  the  ship's  husband, 
became  bankrupt  in  April  1826.  Foxton 
stopped  payment  in  January  1826.  There 
were  two  accounts  between  Lorking  and 
Foxton :  one  being  the  ship's  account,  and 
the  other  a  general  account  current.  In  the 
ship's  account  it  appeared,  that,  after  charg- 
ing every  disbursement  on  account  of  the 
vessel,  as  if  they  had  been  actually  paid  by 
him  (except  the  rent  of  the  warehouse  and 
the  charges  of  boiling,  which  remained  due 
to  the  defendant) ;  and  after  giving  credit 
for  the  sale  of  the  whalebone,  and  a  small 
portion  of  oil,  there  remained  due  from  the 
bankrupt  Foxton,  at  the  time  of  his  bank« 
ruptcy,  in  respect  of  his  share  of  the  ship, 
the  sum  of  864/.  12^.  10 J.  This  sum  was 
due  to  the  defendant  and  the  other  owners. 
The  other  owners  have  paid  up  Foxton's 
share.  It  is  only  by  deductions  from  ba- 
lances Lorking  owed  them,  that  they  have 
paid  Foxton's  share.  Lorking  had  not  paid 
every  disbursement  before  he  failed ;  he  has 
paid  them  since  by  money  from  the  other 
owners.  Upon  the  general  account  current 
there  was  a  balance  against  Lorking  of 
261/.  Is.  4^.;  but  Foxton  had  credit 
therein  for  two  of  his  own  acceptances  for 
dOO/.  and  450/.,  which  were  afterwards 
dishonoured.  Copies  of  these  accounts  are 
annexed  to  the  case,  and  are  to  be  taken  as 
part  thereof.  On  the  8  th  of  January  last, 
the  plaintiflfs,  as  assignees  of  Foxton,  for- 
mally demanded  possession  of  the  nine  tons 
thirty-six  gallons  of  oil  from  the  defendant ; 
offering  to  pay  to  him  a  sum  which  ex- 
ceeded what  he  demanded  in  respect  of  rent 
and  charges  for  boiHng  the  blubber.  This 
sum  he  had  himself,  by  an  account  in  his 
own  hand- writing,  fixed  at  59/.  %s.  In 
answer  to  this  demand,  the  defeladant  stated, 
that  he  wished  the  matter  to  stand  over  for 
a  few  days.  Accordingly,  on  the  81st  of 
January,  the  plaintiff  Holdemess  called 
again  upon  the  defendant,  and  tendered  to 
him  the  sum  due  in  respect  of  his  demand 
for  rent  and  boiling;  but  the  defendant 
then  absolutely  refused  to  receive  the  money 
or  give  up  the  oil.  He,  however,  stated, 
that  the  oil  was  in  his  possession  and  under 
his  controul,  and  that  he  could  give  it  up  if 
be  thought  proper;  but,  he  added,  that  the 
V«L.  VII.  K.B. 


owners  of  the  Jane  had  instructed  him  not 
to  do  so.  The  value  of  the  oil  so  detained 
was  220/.  \0$. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiffs  were  entitled  to 
recover  ;  if  in  the  negative,  a  nonsuit  to  be 
entered. 

The  items  in  the  account  appended  to 
the  case,  did  not  become  material  in  the  ar- 
gument ;  and  they  are  therefore  not  given. 
There  was  one  item  in  the  general  account 
of  Lorking,  thus : — *'  Thomas  Shackel  (the 
defendant),  warehouse  rent ;  boiling,  &c. 
72/.  5s.  2</." 

Mr.  Alder  son  f  for  the  plaintiffs. — The 
assignees  of  Foxton  are  entitled  to  this  oil. 
Ftrsti — the  other  part-owners  would  not  be 
entitled  to  retain  it,  even  had  it  not  been 
separated  from  the  bulk.  Secondly, — if 
they  had  any  right,  the  accounts  shew  that 
nothing  is  due,  so  as  to  entitle  them  to  set 
up  any  lien.  Thirdly^ — the  oil  being  set 
apart,  marked  with  the  initials  of  the  bank- 
rupt, combined  with  the  other  circumstances, 
makes  it  a  property  in  the  possession,  order, 
and  disposition  of  the  bankrupt  at  the  time 
of  the  bankruptcy,  so  as  to  pass  the  pro- 
perty to  his  assignees. — (6  Geo.  4.  c.  16. 
s.  72.) — If  the  Court  should  entertain  an 
opinion  favourable  to  the  plaintiffs  upon 
either  of  these  points,  they  will  be  entitled 
to  recover.  To  the  first  point ;  the  case  of 
Smith  V.  De  Silva  (1)  is  an  authority.  It 
was  there  decided,  that  where  one  of  three 
partners  in  a  ship  and  cargo,  the  cost  and 
outfit  of  which  was  4568/.,  had  paid 
only  410/.  in  part  of  his  third  share,  and 
gave  his  notes  for  the  remainder,  but  be- 
fore they  became  due  was  declared  a  bank- 
rupt, the  other  partners  could  not,  by  vo- 
luntarily discharging  the  notes,  stand  in  his 
place  for  any  share  of  the  profits  ;  but  that 
the  assignees  were  entitled  to  a  full  third, 
both  of  the  profits  of  the  adventure  and  of 
the  value  of  the  ship.  That  case  came 
from  the  Court  of  Chancery ;  and,  it  ap- 
pears, from  a  note  of  Mr.  Cowper,  that  the 
then  Lord  Chancellor  was  also  of  opinion 
that  the  assignees  were  entitled ;  but  that, 
as  it  was  a  question  of  law,  he  directed  ah 
issue.  So,  in  Ex  parte  Harrison  (2),  it 
was  held,  that  the  owners  of  a  ship  are  not 
interested  in  it  as  joint  tenants,  but  as  tenants 

(1)  «  Cowp.  469. 

(2)  2  Rofle»76. 
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in  comaion*;  therefore  iu  that  ci^e  it  was 
decided,  that,  upon  the  hankruptcy  of  a  part- 
owner,  the  bankrupt's  share  parsed  to  the 
creditors  under  the  bankruptcy,  without 
being  Hable  specifically  to  the  claims  of  the 
other  part-owners,  in  respect  of  their  dis* 
bursements  and  liabilities  for  the  ship.  So, 
in  Ex  parte  Young  (3),  Lord  Eldon  again 
came  to  the  same  result.  In  the  last  case 
his  Lordship  appears  to  have  given  th« 
subject  great  consideraiioq,  on  account  of 
the  case  of  Doddington  v.  Halleit  (4),  in 
which  a  decision  of  Lord  Hardwicke  ap" 
peared  to  be  the  other  way.  Those  cases 
therefore  decide,  that  even  for  a  specific 
lialance  against  the  bankrupt  the  assignees 
have  no  lien  ;  but  the  defendant  calls  upon 
the  Court  to  decide  in  favour  of  a  lien  for 
a  general  balance.  Secondly,  on  the  general 
account  there  was  a  balance  in  favour  of 
Foxton ;  though  upon  the  ship's  account 
there  was  a  charge  against  him.  Therefore 
Lorking  had  no  claim  upon  Foxton.  But« 
at  all  events,  the  third  point  is  in  favour  of 
the  plaintiffs.  The  parties  had  possession 
of  their  shares  of  the  oil ;  and  among  these 
the  bankrupt  had  his  share.  The  ahare 
was  set  apart ;  he  wa^  allowed  to  sell  twenty 
tons  out  of  the  twenty- nine ;  and  hq  was 
charged  warehouse-room.  The  account 
mi^de  out  by  Lorking  makes  a  charge  for 
warehouse-rent  as  paid  to  the  defendant* 
Upon  this  point,  the  case  oi  Henry  y.  Man" 
gles  (5)  seen)s  to  be  very  similar  to  the 
present.  There,  the  taking  of  warehouse- 
rent  was  held  to  b^  a  proof  that  the  deli- 
very was  complete ;  although  the  goods  re- 
mained in  the  actual  custody  of  the  seller. 

[A/r.  Justice  Bayley. — ^The  action  was 
there  brought  by  a  person  who  had  hon& 
fide  bought  of  the  first  buyer.] 

It  was  so;  but  Lord  Eilenborough'a 
judgment  goes  to  the  general  principle.  He 
sa^s,  **  The  acceptance  of  warehouse-rent 
was  a  complete  transfer  of  the  goods  to  the 
purchaser.  If  I  pay  for  a  part  of  a  ware- 
house, so  much  of  it  is  mine.  This  is  an 
executed  delivery  by  the  seller  to  the  buyer. 
If  there  was  any  conspiracy  or  contrivance 
on  the  part  of  the  plaintiffs  to  cheat  the  de- 
fendant out  of  the  price  of  the  goods,  proof 


of  that  will  be  an  answer  to  this  action ;  but 
it  would  be  overturning  all  principles  to 
allow  a  man  to  say,  after  accepting  ware- 
house-rent, '  the  goods  are  still  in  my  pos- 
session, and  I  will  detain  them  till  I  am 
paid.'  The  transiius  was  at  an  end.  The 
goods  were  transferred  to  the  person  who 
paid  the  rent,  as  much  as  if  they  had  been 
removed  to  his  own  warehouse,  and  there 
deposited  under  lock  and  key.''  The  right 
therefore  to  the  goods  in  tliis  case  was  as 
complete  as  if  they  were  in  tlie  bankrupt's 
possession.  There  are  other  cases  which 
shew,  that  where  there  is  a, part  delivery, 
as  there  was  in  the  present  instance,  there 
is,  in  point  of  law,  a  dehvery  of  the  whole. 
Such  were  the  cases  of  Harman  v.  Ander^ 
son  (6),  Sloneld  v.  Hughes  (7),  and  Shiiey 
V.  Heyward{S). 

[Mr.  Justice  Bayley. — Those  were  all 
cases  upon  the  question  as  to  the  right  of 
stoppage  in  transituJ] 

They  were ;  but  it  is  submitted,  that  there 
is  no  solid  distinction  between  the  principle 
which  is  admitted  to  have  guided  those 
cases,  and  that  which  ought  to  govern  the 
present..  Here  there  was  a  part  delivery ; 
a  charge  of  warehouse-rent  and  expenses ; 
a  marking  of  the  casks  with  the  initials  of 
the  bankrupt ;  aind  a  setting  of  them  apart 
fbt  his  use. 

Mr,  Parke,  contra. — To  the  firat  point 
made  for  the  plaintiffs.  It  has  beeti  settled, 
that  in  such  a  case  as  the  present,  the  part 
owAcr  has  a  lien ;  and,  in  the  case  of  E* 
fforte  Youngf  which  haa  been  <:tted,  a  dis- 
tinction was  expressly  taken  between  the 
•hip  and  the  freight. 

iLord  Tenterdm. — Was  the  case  of  Smith 
y.  De  Silva  quoted  in  the  case  of  Ex  f>aTie 
Young  ?"] 

It  was  not ;  probably  because  it  was  not 
considered  to  be  of  authority.  Then,  aa  to 
the  second  point.  It  is  clear,  that  upon  the 
whole  of  the  account  there  was  a  balance 
due  from  the  bankrupt ;  and  that  balance 
the  co-owners  were  obliged  to  pay. 

[He  was  then  stopped.] 

Lord  Tenterden, — I  think  the  aaaigneea 
are  not  entitled  to  recover.     This  is  not  a 


(S)  2  Veaey  &  Beames,  84f ;  2  Roie,  78,  b. 

(4)  1  Ve8.47. 

(5)  1  Campb.  461. 
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dlatm  of  lien  upon  the  ship,  but  on  the 
proceeds  of  an  adventure.  The  clear  general 
principle  is,  that,  in  partnerships  of  this  na* 
ture,  there  is  no  share  of  either  in  the  pro- 
ceeds, until  the  charges  upon  the  whole  have 
been  paid.  The  case  of  Ex  parte  Young 
went  upon  the  question  as  to  the  lien  upon 
the  ship.  The  case  of  Smith  v.  De  Silva  is 
somewhat  entangled  in  its  facts ;  and  the 
principle  does  not  appear  to  be  very  clearly 
stated.  De  Silva  seems  to  have  been  an 
agent  ibr  the  rest  of  the  parties.  It  was  a 
case  with  very  particular  circumstances; 
and  it  may  have  been  well  decided  with  re-* 
ference  to  those  particular  circumstances, 
without  breaking  in  upon  the  general  rule. 
Then,  if  the  other  part-owners  in  this  case 
had  a  lien  upon  the  proceeds  in  the  first  in- 
stance, has  any  thing  occurred  to  take  it 
away  ?  Take  the  account  either  way,  there 
was  a  balance  against  the  bankrupt;  be- 
cause the  other  part-owners  were  liable  for 
the  amount  of  the  bills  given  by  Foxtout 
and  which  were  not  paid  ;  because,  if  the 
bills  were  not  paid,  the  charges  winch  those 
bills  went  to  satisfy  remained  unsatisfied* 
Then,  it  is  said,  that  the  share  had  been  ap- 
propriated, and  that  the  bankrupt  was  in 
possession  of  it.  But  look  at  the  course 
and  practice  of  the  business  in  antecedent 
voyages.  The  shares  were  put  aptfrt  in 
casks,  were  left  in  the  warehouse,  and  deli- 
vered out ;  but  when  delivered  out  ?  Why, 
when  the  share  money  was  paid.  The 
course  was,  not  to  deliver  out  the  oil,  un- 
less the  money  had  been  first  paid.  That 
being  the  course  of  dealing  and  the  practice, 
the  appropriation  by  the  bankrupt  of  a  part 
was  not  an  absolute,  but  a  qualified  appro- 
priation, liable  to  be  divested,  as  it  was  done 
in  tJiis  case,  concurrently,  as  I  think,  with 
law.  as  well  as  justice. 

Mr,  Jmike  BttyUy, — When  there  is  a 
joint  adventure,  the  proper  course  is  to  de- 
duct all  the  expenses,  and  then  to  divide 
the  profit.  Here  the  ship  came  home  with 
tbe  blubber  in  bulk.  Neither  party  had 
any  right  to  any  aliquot  part  of  the  produce 
until  he  had  paid  his  aliquot  part  of  the 
expenses  of  procuring  it.  That  would  be 
the  same,  whether  the  part-owner  were 
bankrupt  or  not.  If  the  share  of  the  ex- 
pense were  not  paid,  the  aliquot  part  of  the 
thing  would  have  to  be  sold  to  pay  that 
expense.     Well,  what  ifre  the  facts  of  this 


case?  Foxton,  the  part-adventurer,  is  a 
bankrupt  and  cannot  pay.  Law  and  justice 
require  that  his  share  should  be  paid  as  far 
as  his  share  in  the  produce  will  extend ; 
and  until  that  be  paid,  neither  he,  nor  those 
who  claim  through  him,  have  any  right  to 
the  share  of  the  oil  in  question.  But,  it  is 
said,  there  has  been  a  delivery  of  the 
goods  to  the  bankrupt.  I  think,  however, 
that  there  has  not  been  a  perfect  delivery. 
The  other  part-owners  were  not  effectually 
dispossessed  of  their  right,  until  the  ex- 
penses wefe  paid.  The  property  remained 
in  the  usual  place  trntil^  by  payment  of  the 
whole  shsre,  it  became  a  right  in  the  part- 
owner  to  take  It  away.  It  has  been  said, 
too,  that  there  was  a  change  in  the  possession 
by  debiting  the  bankrupt  with  his  portion  of 
the  rent  of  the  warehouse ;  but,  I  think, 
that  ivas  only  making  an  aceount  of  what 
was  hitf  share  o£  the  expense  in  that  par- 
ticular. It  fs  not  St  all  like  the  case  of 
bnyer  md  seller. 

P0siea  to  the  defenddfil. ' 

[See  Abbott  on  Shippings  p.  78,  where  tfll 
the  cases  respecting  part-ownefs  of  ships 
are  collecSed.] 


.      181S8.       7  HAKTXST  AND  O^RBES  V.  SPIT- 
NOY.   10.    5        ^^^  ^^^  ANOTHER. 

Bill  of  Exchange — General  Acceptance 
— Presentment, 

Although  a  bill  of  exchange,  accepted 
**  payable  at**  ^c,  is  a  general  acceptance, 
and  does  not  compel  the  holder,  in  an  action 
against  the  acceptor,  to  prove  presentment 
at  tfte  place  expressed,  yet  presentment  at 
that  place  is  a  good  presentment  to  the  ac^ 
ceptor  for  the  pwrpoie  of  an  action  agamtt 
the  drawer, 

0 

Action  by  indorsees  against  drawers  of 
a  bill  of  exchange. 

The  cause  Was  tried  at  the  last  Assizes 
for  the  county  of  Carlisle,  before  Mr.  Baron 
HuUock,  when  the  plaintiffs  obtained  a 
verdict,  subject  to  a  point  raised  by  the 
following  facts  : — 

The  bill  in  question  was  drawn  by  the 
plaintiffs  upon  one  Birkett,  dated  White- 
haven, and  addressed  to  Birkett,  with  the 
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addition  of  the  words  "  payable  in  Lon- 
don." It  was  accepted  by  Birkett,  "  pay- 
able at  Sir  William  Kay,  bart.  &  Co., 
bankers,  London."  The  plaintiffs  proved 
that  the  bill  was  presented  at  Sir  William 
Kay's,  and  was  dishonoured,  and  that  the 
defendants  had  due  notice ;  but  there  was 
no  evidence  that  the  bill  had  been  pre- 
sented to  the  acceptor  himself. 

Mr.  Alderson  now  moved  to  enter  a  non- 
auit.  The  stat.  1st  and  2d  Geo.  4vC.  78. 
made  this  a  general  acceptance.  The  pre- 
sentment at  Kay*s  was  altogether  unneces- 
sary as  against  the  acceptor ;  and  unavail- 
ing as  against  the  drawers.  The  statute 
then  having  declared  the  acceptance  to  be 
general,  the  presentment  should  have  been 
to  the  acceptor  himself. 

Mr,  Justice  Bayley.  —  The  acceptance 
is  a  general  acceptance  as  regards  the  ne- 
cessity of  proving  a  presentment  against 
the  acceptor ;  but  it  is  an  intimation  that 
he  will  be  at  the  place  named  when  the 
bill  becomes  due,  and  that  the  holder  will 
there  find  him. 

Lord  TerUerdtn* — The  practice  in  this 
respect  is  of  daily  occurrence ;  and  I  think 
it  is  the  proper  one. 

Rule  refused. 

[See  also  the  cases  before  the  1st  and 
2d  Geo.  4.  c.  78.  collected  in  Rawe  ▼. 
Young,  2  B.  &  B.  165  ;  5  Moore,  291.] 


1828.      1  THB  KINOO.  THB    XNBABITAKTi 
Dec.  11.    (  OF  &AWDEN. 


28.     ") 
:.  11.  3 

Landlord  and  Tenant — Written  Contract. 


1.  The  facts  of  occupation  and  payment 
of  rent,  will  he  sufficient  to  raise  apresump' 
tion,  thai  the  person  who  so  occupied  and  paid 
was  the  tenant;  and  for  the  purpose  of  rais" 
ing  merely  this  presumption,  those  facts  may 
he  ascertained  hy  parol,  although  the  tenancy 
was  under  a  written  agreement,  which  is  not 
produced. 

2.  Bui  if  it  he  sought  to  carry  this  pre" 
sumption  any  further,  or  to  alter  it,  hy  shew^ 
ing  either  the  terms  of  such  a  tenancy,  or  thai 
the  person  who  so  appeared  to  be  tenant  was 


tenant   with  others,  the   written  agreement 
must  he  produced. 

(This  case  will  be  found  among  the  Ma- 
gistrates Cases,  7  Law  Joum.  Suppl.  p.  85.) 


1828. 
Nov.  18 


.} 


DOE  d.  OanPFITH  v.  MAYO. 


Ejectwieni — Mortgagor  and  Mortgagee. 

The  mere  circumstance  of  a  person  heing 
the  mortgagor  in  jx>ssession  does  not  create 
such^a  tenancy  hetween  the  mortgagor  and 
mortgagee  as  to  entitle  the  former  to  a  fio- 
tice  to  quit,  or  even  to  a  demand  of  possesion 
hefore  ejectment  he  hrought  against  him  at 
the  suit  of  the  latter.  ' 

Ejectment  tried  at  the  last  Assizes  for 
the  county  of  Gloucester,  before  Mr.  Jus- 
tice Gaselee.  The  facts  were  as  follows  : — 

The  defendant  was  the  mortgagor  in 
possession.  The  lessor  of  the  plaintiff  was 
the  mortgagee  in  fee.  No  notice  to  quit, 
or  demand  of  possession  was  proved.  The 
learned  Judge  inclined  to  think  that  neither 
was  necessary ;  though  of  late  it  had  been 
doubted.  Thts  point  being  reserved,  the 
plaintiff  obtained  a  verdict. 

Mr.  Talfourd  now  moved  for  a  nonsuit. 
— The  mortgagor  is  tenant  to  tlie  mortga- 
gee. No  matter  of  what  character  the 
tenancy  may  be.  It, may  be  taken  to  be 
the  lowest  tenancy  at  will.  StiU,  that  will 
should  be  determined  before  the  mortgagee 
can  maintain  ejectment.  The  ejectment 
treats  the  mortgagor  as  a  trespasser ;  but 
he  cannot  be  a  trespasser  and  a  tenant  at 
the  same  time.  Supposing  the  defendant 
to  be  a  tenant  merely  at  will,  the  case  of 
Goodtiiled.  GaUawayv.  Herhert{\)  is  an  au- 
thority ,that  ejectment  cannot  be  maintained 
until  that  wUI  be  determined.  And  the 
case  of  Partridge  v.  Bere  (2)  expressly 
lays  down  that  a  mortgagor  in  possession  of 
the  premises  mortgaged  is  tenant  to  the 
mortgagee. 

Lord  Tenterden.  —  The  expression  in 
Partridge  v.  Bere  is  tenant  '*  by  8u£fer- 
ance."  And  how  oflen  has  it  not  happened 

(1)  4  Term  Rep.  680. 
(f )  5  Bam.  Ac  Aid.  604. 
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in  your  own  experience  that  the  mortgagee 
in  such  a  case  has  recovered  without^roving 
a  demand  of  possession  ? 

Rule  refused, 

[JVbfe. — The  case  of  Partridge  v.  Bere 
was  not  a  case,  like  the  ahove,  between  the 
mortgagor  and  mortgagee.  It  was  be-* 
tween  die  mortgagee  and  a  third  person, 
who  was  sued  as  a  wrong  doer,  in  di««erting 
a  water  course  belonging  to  the  premises. 
The  action  was  for  the  benefit  of  the  pre- 
mises ;  and  by  so  much  was  in  advance- 
ment of  the  interest  of  the  mortgagor  in 
possession.] 


1828 
Nov 


28.     ") 
.  13.  S 


DOE  d,  BESLET  V,  MAI6ET. 


Copyhold — Admittance  of  Reversioner, 

Where  a  grant  is  made  hy  the  lord  to  A* 
to  hold  to  B.  and  others  for  Uves,  it  is  not 
necessary  for  B.  to  be  admitted,  in  order  to 
recover  in  ejectment. 

Ejectment,  tried  at  the  last  Assizes  for 
the  county  of  Berks.  The  following  were 
the  principal  facts : — 

The  lessor  of  the  plaintiff  relied  upon  a 
mortgage  surrender,  and  a  grant  therein 
to  one  Saunders  the  mortgagee,  to  hold 
during  the  lives  of  the  mortgagor  and 
others.  A  custom  was  relied  upon  in 
support  of  grants  of  this  nature.  Bat 
it  did  not  appear  that  Saunders  the  mort- 
gagee had  ever  been  admitted  tenant. 
Besley,  the  lessor  of  the  plaintiff,  was  as- 
signee of  Saunders,  who  had  been  dis- 
charged under  the  insolvent  act,  and  of 
course  claimed  through  him.  It  was  ob- 
jected that  the  title  of  the  lessor  of  the 
plaintiff  was  incomplete,  in  not  shewing 
that  the  relation  of  lord  and  tenant  sub- 
sisted between  the  lord  and  Saunders  by 
the  admission  of  the  latter.  Subject  to 
this  point,  the  plaintiff  obtained  a  verdict. 

Mr,  Talfourd  now  moved  to  set  aside 
the  verdict ;  and  repeated  the  objection, 
but  he  admitted  that  the  Court,  in  the  case 
of  Roe  d.  Cosh  v.  Loveless  (1),  had  de- 
cided, that  where  the  lord  of  a  manor,  by 


copy  of  court  roll,  granted  A.  the  rever- 
sion of  certain  premises  then  in  his  tenure, 
to  have  and  to  hold  to  B.  for  his  life,  im- 
mediately after  the  death  of  A.,  that  B. 
might  on  the  death  of  A.,  maintain  an  eject- 
ment, although  he  had  never  been  admit- 
ted ;  the  Court  considering  that  he  had 
acquired  a  perfect  legal  title  by  the  grant 
without  admittance.  If  the  Court  should 
not  consider  that  the  question  was  yet  open, 
he  admitted  he  could  not  distinguish  the 
present  from  that  case. 

The  Court  expressed  a  strong  opinion 
that  there  was  nothing  in  the  objection : 
— Mr,  Justice  Bayley  observing,  that  the 
grant  was  a  good  grant  against  the  defen- 
dant ;  and  the  objection  w&s  not  therefore 
pressed. 

Mr,  Talfourd  then  moved,  upon  afBda^ 
vits,  touching  the  alleged  custom.  Into 
the  question  raised  by  the  affidavits  it  is 
unnecessary  to  enter. 

Rule  refused. 


1828.     ) 
Nov  IS   I    "f^^T®^  *•  ^^c*^^*'*'®. 

Bill  of  Exchange — Accommodation  Ac^ 
ceptance — Presentment, 

The  holder  of  a  hill  of  *exchange,  which 
has  been  accepted  for  the  accommodation  of 
the  drawer^  is  bound  tQ  present  the  hill  and 
to  give  notice  to  the  drawer  of  its  non-pay^ 
ment,  although  the  acceptor  never  had  any 
effects  of  the  drawer  in  hand  to  meet  it. 

Action  by  indorsee  against  drawer  of  a 
bill  of  exchange.  The  plaintiff  could  not 
prove  notice  to  the  defendant  that  the  bill 
had  been  dishonoured  by  the  acceptor ; 
but  he  sought  to  dispense  with  this  by 
shewing  that  the  defendant  had  no  effects 
in  the  hands  of  the  acceptor.  For  want 
of  proof  of  notice  the  plaintiff  was  non- 
suited. 

Mr,  Milner  now  moved  to  set  aside  the 
nonsuit  and  to  enter  a  verdict  for  the  plain- 
tiff.— ^The  case  of  Cory  v.  Scott  (1;  has 
undoubtedly  decided  that  the  drawer  in 
such  a  case  is  entitled  to  notice  ;  and  it 


(1)  f  Barn,  k  Aid.  453. 


(1)  3  Bin.  &  Aid.  619. 
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thereby  orer-ruled  the  previous  decisions 
in  Bickerdkke  t.  BoUman  (2)  and  Walwyn 
V.  St,  QuifUm  (3).  But  the  present  case 
is  distinguishable  from  Cory  ▼.  Scott,  in- 
asmuch as  it  did  not  appear  that  the  present 
plaintiff  knew  the  situation  of  the  parties 
towards  each  other. 

Lord  Tenterden. — I  think  the  decision  in 
Cory  T.  Scott  is  right.  And  I  thiqk  that 
it  is  better  to  observe  the  law  merchant 
in  all  cases  ;  and  to  lay  down  that  the 
party  who  holds  the  bill  is  bound  in  all 
cases  to  give  notice  to  the  other  parties  of 
the  default  which  has  been  made  by  the 
acceptor.  At  least,  speaking  with  defe- 
rence for  those  decisions  which  preceded 
Cory  V.  Scott,  I  think  it  is  questionable, 
whether  it  is  not  better  that  it  should  be 
so.  The  plaintiff  here  seeks  to  go  into 
matter  dehors  the  bill.  He  says,  "  You 
had  no  efiects  in  the  hands  of  die  accep- 
tor." The  defendant,  I  think,  may  answer, 
"  It  does  not  follow  that  I  am  to  pay.  You 
took  the  bill  upon  the  compact  that  you 
should  present  it  to  the  acceptor.  You 
have  no  right  to  calculate  whether  he 
would  or  would  not  pay.  Present  in  the 
usual  course.  If  the  acceptor  pay  not, 
give  me  notice,  and  I  then  become  liable." 
The  drawer  may  have  arrangements  with 
other  parties,  which  may  be  deranged  by 
bis  not  having  notice,  lalthough  he  may 
have  no  effects  of  bis  own  in  the  hands  of 
the  acceptcMT. 

Mr*  JuUiee  Bayley  concurred. 

Rule  refused, 

[See  also  Camidge  v.  Allenhy,  6  B.  &  C. 
373  ;  5  Law  Journ.  K.B.  95 ;  and  Fwik  v. 
Thrush,  8  B.  &  C.  387;  6  Law  JourB. 
K.B.  355.] 
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.  IS.  5 

Sheriff-^Officer. 


CROWDER  AND  AlVOTHER  0, 
LONG. 


1.  Although^  in  general,  the  sheriff  must 
hear  the  consequence  brought  upon  Aim  by 
his  own  officer's  misconduct,  yet  nhere  that 
misconduct  has  been  caused  by  another  party^ 

(i)  1  Term  Rep.  405. 
(3)  1  Bos.  k  Pttl.  6H. 


the  sheriff  may  have  his  remedy  over  against 
that  party. 

2.  Where,  in  such  a  case,  the  sheriff  had 

paid  money  to  the  party,  in  ignorance  of  the 

fads, — Held,  that  he  was  entitled  to  recover 

it  back,  eUthough  the  facts  were  all  known  to 

his  officer. 

This  was  an  action  by  the  sheriff  of 
Middlesex,  to  recover  back  from  the  de- 
fendant a  sum  of  money  whieh  the  sheriff 
had  paid  him  under  an  execution^  and 
which  money  the  sheriff  had  afterwards 
been  compelled  to  pay  again  to  a  subse- 
quent execution  creditor,  who,  in  an  action 
against  the  sheriff,  had  proved  that  the 
defendant's  execution  was  fraudulent. 

This  cause  was  tried  before  Lord  Ten- 
terden, at  the  Sittings  before  this  te^m, 
when  the  following  appeared  to  be  the 
principal  facts : — 

Long  sued  out  an  execution  against  the 
goods  of  one  Rowley ;  bat  hia  object  in 
doing  so  at  that  time  appeared  to  be  to 
protect  the  goods  from   other  creditors. 
Long  arranged  with  the  officer  that  the 
latter  should  go  out,  leaving  the  warrant 
in  the  hands  of  Rovi^ey's  servant.     Long 
paid   the  poundage.      When   the  officer 
went  out,  Rowley  signed  a  consent  that  the 
sheriff  should  re-enter.     In  point  of  fact, 
the  sheriff's  officer,  at  Long's  instance,  did 
re-enter  ;  and  the  execution  then  no  longer 
bore  the  appearance  of  a  friendly  one.  The 
gobds  were  sold ;  the  officer  received  the 
money,  kept  it  for  some  time,  and  it  was 
then  paid  over  to  Long.     But  in  the  in- 
terim, and  before  the  second  entry,  Wade, 
another  judgment  creditor  of  Rowley,  sued 
out  an  execution.;  insbted  that  it  ought  to 
have  priority  over  Long's ;  and,  upon  tiie 
sheriff  returning  nulla  bona  to  Wade's  ex- 
ecution,  the  latter  brought  an  actioft  against 
the  sheriff.  In  that  action  a  verdict  passed 
against  the  sheriff,  on  the   ground   tl^arb 
Long's   execution   was  iraudukntr     The 
sheriff  paid  the  money  to  Wade ;  and  Ho 
sought  by  this  action  to  recover  hack  from 
Long  the  amount  which  he  had  so  paid« 
Lord  Tenterden  was  of  opinion  that  he  wa^ 
entitled  to  recover,  and  he  thereupon  ol>« 
tained  a  verdict. 

Mr,  Joshua  Evans  now  moved  for  at  rule 
to  shew  cause  why  the  verdict  should  not 
be  set  a8ide.-«The  sheriff's  officer  kuew 
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all  the  fkct6  when  he  paid  the  preeent  de- 
fendant the  amount  of  his  execution*  If 
his  conduct  was  illegal,  he  has  no  right  to 
call  upon  the  defendant  to  hear  the  con- 
sequences. The  cases  of  Brisbane  y,  Dacres 
(l\  and  Skyring  v*  Greenwood {%\  establish 
the  proposition,  that  money  paid  with  a 
knowledge  of  the  facts  cannot  be  recovered 
back.  But,  it  was  said,  that  it  was  incum- 
bent on  the  defendant  to  shew  that  the 
sheriflTknew  the  circumstances.  The  she- 
riff is  the  same  as  the  officer  for  all  legal 
purposes  of  this  nature.  The  sheriff  him- 
self rarely  knows  any  of  the  circumstances 
which  take  place  in  the  ordinary  course  of 
civil  process  which  goes  through  his  office ; 
and  because  he  does  not,  and  because  he 
is  himself  liable,  he  takes  bonds  of  indem- 
nity from  his  officers.  He  is.  so  identified 
with  his  officer  that  he  is  liable  to  an  action 
for  a  false  imprisonment  committed  by  his 
officer,  and  even  for  extortion  committed 
by  the  officer  witliout  his  knowledge.  This 
is  laid  down  in  the  case  of  Woodgaie  v. 
Knalchbull  (3),  wherein  all  the  earlier  cases 
are  noticed.  The  sheriff  must  therefore 
be  taken  to  have  equal  knowledge  of  the 
facts  with  his  officer.  Indeed  there  can 
be  no  doubt  that  this  is  the  officer's  action. 

Lord  Tenterden. — If  you  had  proved  that, 
the  case  might  be  very  different.  It  was 
the  sheriff  who  paid  the  money  to  the  other 
creditor.  The  officer  violated  his  duty  in 
leaving  possession,  and  in  entering  the  se- 
cond time ;  and  all  this  he  did  at  the  in- 
stance of  the  defendant.  I  should  be  sorry 
to  break  in  upon  the  general  rule  that  the 
sherlfiT  is  liable  for  the  acts  of  his  officer ; 
but,  I  think,  this  case  will  not  do  so.  The 
sheriff  here  was  made  liable  to  Wade,  the 
other  creditor,  for  the  act  of  his  officer. 
I'he  defendant  received  the  money  pro- 
duced by  that  improper  act ;  he  himself 
having  suggested  the  act,  and  the  sheriff 
being  made  to  suffer  from  it. 

Mr.  Justice  Baykt^, — It  was  the  defen- 
dant who  caused  the  officer  to  misconduct 
himself;  for  it  was  the  duty  of  the  officer 
to  seise  and  sell.  The  defendant  sug- 
gested the  leaving  possession,  and  the 
leaving  the  warrant  in  the  hands  of  the 

(1)  5  Tiant.  143. 

(e)  4B.&C.  SSi;  6D.&R.401. 

(.3)  9  T«rm  Rsp*  148. 


servnnt ;  and  the  defendant  it  was  that  paid 
the  poundage.  These,  and  other  circum- 
stances, are  adduced  by  the  other  creditor 
in  his  action  against  the  sheriff;  and  the 
consequence  was,  that  that  other  creditor 
obtained  the  preference,  and  the  sheriff 
was  forced  to  pay  the  debt.  It  is  there- 
fore evident  that  this  was  caused  by  the 
defendant,  who  had  been  a  party  to  the 
misconduct  of  the  officer.  When  the  she- 
riff paid  the  money  to  the  defendant,  it 
does  not  appear  that  he  knew  of  these 
£aeta ;  and  there  is  therefore  nothing  to 
exonerate  the  defendant  on  account  of  their 
being,  a^  alleged,  a  payment,  with  a  full 
knowledge  of  all  the  facts.  The  defen- 
dant, in  short,  ought  never  to  have  re- 
ceived the  money.  Considering  then  that 
this  is  the  action  of  the  sheriff,  I  think  he 
is  entitled  to  recover.  If  it  had  been  the 
action  of  the  officer  the  parties  would  have 
been  in  pari  delicto ;  and  the  action  would 
not  have  been  maintainable. 

Mr,  Justice  Littledale, — I  am  of  the  same 
opinion  ;  and  I  think  this  decision  will  not 
break  in  upon  any  general  rule,  either  as 
regards  the  sheriff  being  identified  with 
the  acts  of  his  officer,  or  as  regards  the 

Sayment  of  money  with  a  knowledge  of  the 
lets.  Here,  the  act  was  illegal.  The 
sheriff  was  no  party  to  it.  He  had  no 
knowledge  of  it.  He  has  been  damnified ; 
and  he  seeks  his  remedy  over. 

Rule  refused, 

[See  also  Milnes  v.  Duncan^  6  B.  &  C. 
671  ;  5  Law  Joum.  K.B.  239;  upon  the 
point,  whether  money  paid  with  a  know- 
ledge of  the  facts  can  be  recovered  back.] 
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EWINGTON  V.  ALLEN. 

Practice — Ac  etiaitn. 


A  bailable  bill  of  Middlesex,  nith  an  ac 
etiam  clause ,  stating  the  cause  of  action  to  be 
*^for  120/.  according  to4he  custom**  <^c.,  but 
without  stating  what  was  ifkc  nature  of  the 
action, — Held  to  J)e  irregular. 

The  defendant  had  been  arrested  upon 
a  bill  of  Middlesex,  with  an<zc  etiam  clause, 
stating  the  cause  of  action  to  be  '*for  120/. 
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according  to  the  custom  of  the  court  of 
the  said  Lord  the  King,"  but  not  stating 
whether  it  was  upon  promises,  or  any  other 
words  to  denote  the  nature  of  the  action. 
A  rule  having  been  obtained,  calling  upon 
the  plaintiff  to  shew  cause  why  the  bail 
bond  should  not  be  delivered  up  to  be 
cancelled  upon  filing  common  bail, — 

Mr.  Denmah  appeared  to  shew  cause ; 
but  admitted  that  the  cases  of  Munroe  ▼• 
Hoive  (1)  and  Davison  v.  Frost  (2)  were 
against  him,  as  laying  down  that  the  na- 
ture of  the  action  must  be  expressed  in  the 
ac  eliam,  although  it  appears  by  the  affi'^ 
davit  of  debt. 

Lord  TetUerden^-^Thone  cases  decide 
the  point. 

Rule  absolute* 


1828 
Nov 


28.    ■) 
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RUSSELL  V.  MAY. 


Set'off-^Judgment  and  Simple  Contract 
Debts. 

fVhere  an  action  is  brought  for  a  simple 
contract  debt^  which  is  not  denied^  the  Courts 
on  motion,  nill  set  off  a  judgment  obtained 
by  the  defendant  against  the  plaintiff  in  that 
action ;  subject  to  the  lien  of  the  attorney 
in  the  judgment  for  his  costs. 

May,  in  the  Exchequer,  sued  Russell  for 
a  debt.  In  that  action,  Russell  gsrve  a  cog- 
novit, upon  which  judgment  was  entered 
up,  and  execution  issued  against  Russell's 
goods.      The  Court  of  Exchequer,  upon 

(1)  1  ChittyRep.  171. 

(2)  t  East,  305.  The  note  to  this  cMe  set  out 
the  Role  of  Court  on  this  subject,  which  gives  the 
form  of  the  ae  ttiam  thus : — 

"  And  also  to  a  bill  of  the  said  Q.  against  the 
aforesaid  D.  for  fifty  pounds,  for  divers  goods,  wares, 
and  merchandises,  sold  and  delivered  to  the  said  D. 
by  the  aforesaid  Q.  according  to  the  custom,"  &c. 

From  the  above  form,  it  would  seem,  that  the  tub- 
ftet  matttr  of  the  action  is  required,  rather  than  a 
statement  of  the  class  of  action  under  which  it  would 
come.  The  above  form  answers  the  first  of  these 
requisites,  but  not  the  second ;  for  the  subject  matter 
might  be  either  debt  or  assumpsit. 

The  seneral  words  *'  upon  promises,"  do  not  ap* 
pear  sobstantiallv  to  comply  with  the  above  form 
given  by  the  Rule  of  Court ;  for  they  convey  no  in- 
formation to  the  defendant,  ss  to  the  subject  matter 
of  the  action. 


motion,  set  aside  the  cognovit  and  execu- 
tion for  some  irregularity.  Russell  there- 
upon brought  the  present  action  in  this 
court  against  May  for  trespass,  in  respect 
of  that  taking  of  his  goods.  May  in  this 
action  suffered  judgment  by  default ;  and 
the  jury  gave  65/.  damages*  Judgment 
having  been  thereupon  signed,  a  rule  was 
obtained  by  the  present  defendant,  calling 
upon  the  plaintiff  to  shew  cause  why  the 
debt  for  which  suit  was  brought  in  the  Ex- 
chequer, should  not  be  set  off  against  the 
judgment  obtained  in  this  court. 

Mr.  Cottingham  and  Mr,  Alexander  shew- 
ed cause. — These  debts  are  of  a  differ- 
ent nature;  and  a  simple  contract  debt 
cannot  be  set  off  against  a  judgment  debt. 

[^Lord  Tenterden.^-^Yon  do  not  deny  that 
the  debt  is  due.] 

No  ;  but  the  case  of  Phillipson  and  ano» 
ther  V.  Caldwell  (1)  is  decisive  against  the 
present  application.  That  was  a  motion 
similar  to  this ;  and  it  was  observed  by 
the  Lord  Chief  Justice  Gibbs,  "  In  all  the 
cases  where  the  Court  has  been  desired  to 
relieve  the  party  by  way  of  set-off,  it 
has  been  the  set-off  of  one  execution 
against  another;  and  it  has  been  at  too 
late  a  stage  of  the  cause  for  the  party  to 
avail  himself  of  the  set-off  by  way  of 
p  ea." 

Mr*  J.  Williams,  contra,  was  stopped. 

Lord  Tenterden. — It  is  clear  that  a  ver- 
dict will  be  recovered  against  this  plaintiff. 
The  debt  is  not  denied.  We  are  not  lay- 
ing down  or  interfering  with  any  general 
rule.  We  make  the  present  rule  absolute 
for  the  sake  of  the  party  against  whom  it 
was  moved. 

The  following  was  the  substance  of  the 
rule  accordingly  drawn  up  : — 

"  The  debt  and  costs  in  the  Exchequer, 
in  which  the  plaintiff  gave  a  cognovit,  or 
so  much  thereof  as  remains  due  to  be  set 
off  against  the  damages  and  costs  recovered 
in  this  action ;  subject  to  the  lien  of  the 
plaintiff's  attorney." 

See  also  Harrison  v.  Bainbridge  (2). 

(1 )  6  Taunt.  176. 
.      (t)  f  B.  &  C.  800, 
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TENON  V,  MARS. 


Practice — Affidavit  of  Debt — Foreign  Con- 
tract* 

Where  an  affidavit  of  debt  arising  upon  a 
dmiraet  in  a  foreign  country^  is  made  by  a 
person  who  sues  in  a  character  analogous  to 
that  of  assignee  of  a  bankrupt  in  this  coun* 
try,  the  affidavit  must  shewf  that  by  the  laws 
of  that  country  such  person  is  allowed  to  sue 
in  his  own  name. 

The  defendant  had  been  arrested  in 
the  action  at  the  suit  of  the  plaintiff  Tenon, 
upon  an  affidavit  stating  that  he  was  liqui- 
dator (legally  appointed  by  the  laws  of 
France,)  of  the  estate  of  Jaques  Vernarel 
and  himself.  Tenon,  who  lately  carried  on 
business  in  co-partnership  as  booksellers 
in  Paris.  It  then  went  on  to  state  that 
the  defendant  was  indebted  to  the  depo- 
nent, as  such  liquidator,  in  so  much  money, 
by  virtue  of  certain  promissory  notes,  drawn 
by  the  defendant,  and  made  payable  to  the 
order  of  Vernarel  and  Tenon. 

A  rule  had  been  obtained  by  Mr.  Car- 
ringUm^  calling  upon  the  plaintiff  to  shew 
cause  why  the  bail  bond  should  not  be 
delivered  up  to  be  cancelled  on  filing  com- 
mon bail.  This  had  been  obtained  upon 
affidavits,  shewing,  that  the  plaintiff  and 
defendant  were  French  subjects ;  that  the 
cause  of  action  accrued  in  France  ;  that, 
by  the  laws  of  France,  arrest  of  the  person 
lor  debt,  was  not  allowed  until  after  judg- 
ment; and  that  no  judgment  had  ever 
been  recovered  against  the  defendant  at 
the  plaintiff's  suit. 

Mr.  Manning,  now  appeared  to  shew 
cause,  and  submitted,  that  the  Court  would 
not  upon  motion  try  the  question  a*  to  what 
was  the  law  of  France. 

Mr.  Justice  Bayleyi — But  your  affida- 
vit of  debt  is  defective  on  the  face  of  it. 
Yon  shew  a  cause  of  action  to  two  persons ; 
tile  plaintiff  sues  as  licpiidator ;  btrt  the 
affidavit  does  not  state,  that  by  the  law  of 
France  the  liquidator  is  allowed  to  sue  in 
his  own  imrne.  Rule  absolute. 

[See  also  Melan  v.  the  Duke  ofFttzjames, 
1.  B.  &  P.  138;  Imlayv.  ji?//e/km,  £  East, 
4^3 ;  Talleyrand  v.  BmUanger,  $  Yes.  488.] 
V0L.VII.K.B. 
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ALDERSON  r.  GADSDEN. 


Landlord  and  Tenant — Bankrupt — Costs. 

1.  The  Court  will  allow  money  to  be  paid 
into  court  by  the  plaintiff  in  replevin^  upon  a 
special  application  for  that  purpose. 

2.  Where  a  distress  is  made  for  more  than  a 
year's  rent,  after  an  act  of  bankruptcy  by  the 
tenant,  the  Court  will  allow  the  assignees  of 
the  tenant  to  avail  themselves  of  the  6  Geo.  4. 
c.  16.  s.  74,  and  to  pay  a  yearns  rent  into 
court. 

3.  But  if  the  landlord  under  such  a  rule 
accept  the  sum  so  paid  into  court,  he  is  entitled 
to  double  costs  under  the  11  Geo.  2.  c.  19. 
*.  22. 

This  was  an  action  of  replevin.  The 
landlord  had  distrained  for  rent  in  arrear 
for  a  period  of  one  year  and  a  half.  Be- 
fiire  the  making  of  the  distress  the  tenant 
had  committed  an  act  of  bankruptcy.  The 
goods  were  replevied,  and  the  usual  reple- 
vin-bond was  executed.  A  commission 
afterwards  issued.  The  assignees  there- 
upon obtained  a  rule  calling  upon  the  land- 
lord to  shew  cause  why  the  nominal  plain- 
tiff (the  said  bankrupt)  should  not  be  at 
liberty  to  pay  into  court  a  year's  rent,  and 
why,  upon  payment  of  the  same  with  the 
costs,  all  proceedings  should  not  be  stayed. 
This  was  made  under  the  new  bankrupt 
act,  6  Geo.  4.  c.  16.  s.  74,  which  limits  a 
distress  afVer  an  act  of  bankruptcy  to  one 
year's  rent. 

Mr.  Solicitor  General  and  Mr.  Archbold 
shewed  cause  ;  contending,  that  in  replevin 
no  sum  short  of  the  rent  actually  due 
could   be  paid    into  court;    and  that  if 
the  assignees   intended  to  seek  to    avail 
themselves  of  this  clause,  they  must  do  so 
in  some  other  mode ;  that,«as  regarded  the 
estate  of  the  bankrupt,  this  clause  would 
make  no  difference ;    because  the  contest 
was,  in  fact,  between  the  landlord  and  the 
sureties  in  the  replevin-bond.     The  ques- 
tion was,  upon  which  of  those  two  the  loss 
occasioned  by  the  bankruptcy  would  fall ; 
inasmuch  as  the  loser  would  be  entitled  to 
prove  against  the  estate. 

Mr.  Justice  Bayley; — Then,  ought  the; 
landlord  to  be  in  a  better  situation  when 
there  is  a  replevin,  than  he  would  if  there 
was  not  ? 
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[It  being  admitted  that  the  bankruptcy 
was  not  disputed — ] 

Lord  Tenlerden. — Let  the  year's  rent  be 
paid  to  the  landlord,  with  costs,  if  he  will 
accept  it,  in  full.  If  not,  let  the  money  be 
brought  into  court,  and  let  the  subsequent 
costs  abide  the  event. 

The  landlord  afterwards  accepted  the 
money ;  and  on  the  taxation  of  the  costs^ 
the  Master  allowed  5/.  for  the  costs  of 
the  distress  and  other  proceedings  before 
the  action  of  replevin  in  this  court ;  and 
he  also  allowed  double  costs ;  conceiving 
that  this  was  a  case  of  "  discontinuance  " 
of  the  action,  within  the  meaning  of  the 
11  Geo.  2.  c.  19.  8.  22, 

In  Hilary  term  Mr,  .ChiUy  moved  for  a 
bill  to  review  the  Master's  taxation ;  con- 
tending, that  this  was  not  a  case  within  the 
meaning  of  the  act,  which  applied  only  to 
cases  of  vexatious  actions  of  replevin  by 
the  tenant.     But — 

The  Court  refused  the  rule. 

RuU  refused, 

[^Nole, — For  cases  on  the  part  of  this 
subject  which  relates  to  the  costs,  see  -Ver-^ 
non  V.  Wynne^  1  H.  Bl.  24;  Hopkins  v. 
Shrole^  1  B.  &  P.  882 ;  and  Gumey  v. 
Buller^  1  B.  &  A.  670.  In  the  latter 
case  the  cause  was  referred  to  arbitration : 
the  award  was  in  favour  of  the  landlord ; 
but  he  was  only  allowed  single  costs.] 


1828.     \ 
^  17.  i 


HANDLET  V,  LEVY. 


Nov, 

Costs — Arrest-^Palace  Court. 

A  defendant  who  removes  into  one  of  the 
superior  courts  a  cause  commef^ced  in  an  m- 
ferior  court,  is  not  entitled  to  the  remedy  given 
by  the  48  Geo,  3.  c.  46.  s,  9,  when  it  appear* 
the  plaintiff  has  arrested  him  without  prO' 
hahU  cause  for  a  larger  sum  than  he  luu 
recovered. 

In  this  case  the  plaincifF,  having  reco- 
vered by  verdict  a  less  sum  than  that  for 
which  he  had  arrested  the  defendant,  had 
been  called  upon  to  shew  cause  why  the 
defendant  should  not  be  allowed  his  costs 
under  the  43  Geo.  3.  c.  46.  s.  3. 


Mr.  Thesiger  now  shewed  came. — TMb 
action  was  brought  in  the  Palace  Court, 
and  was  removed  hither  by  the  defendant. 
That  alone  is  fatal  to  this  application,  in- 
asmuch as  this  Court  has  no  power  to  in- 
terfere. This  construction  of  the  statute 
was  given  by  the  Court  of  Common  Pleas 
in  the  case  of  Costello  v.  Cawley  (1). 

Lord  Tenlerden. — I  think  the  decision  of 
the  Cpurt  of  Common  Pleas  was  right. 
The  defendant,  too,  increases  the  expense 
by  removing  the  cause. 

Rule  discharged, 

{Mr.  Adolphus  was  in  support  of  the 

rule.) 


1828.     S 
Dec.  12.  \ 


IN  TUB  MATTER  OF  THE  ARBI- 
TRATION BETWEEN  BIGOEM 
AND  WILLIS. 


Arbitration — Attachment  pending  Action 
on  Award. 

Where  an  action  upon  the  award  has  been 
brought^  and  is  depending  at  the  time  a  de^ 
mand  is  made  for  the  purpose  of  proceeding 
by  attachment,  the  Court  will  not  interfere  by 
attachment,  but  wiU  leave  the  party  to  the 
remedy  he  has  sought  by  action. 

But,  where  a  party  moved  for  an  attach^ 
ment,  and  it  appeared  that  an  action  had 
been  brought  and  was  discontinued,  but  it  did 
not  appear  whether  the  action  was  depewiUng 
when  the  demand  was  madCf — Semble,  that 
this  is  not  sufficient  to  deprive  the  party  of 
Ids  remedy  by  attachment, 

A  rule  having  been  obtained  to  shew 
cause  why  an  attachment  should  not  issue 
for  non-performance  of  this  award, — 

Mr,  Alderson  shewed  for  cause,  that  the 
party  now  applying  had  brought  an  action 
on  die  award,  and  discontinued  it  He 
had  therefore  made  his  election  to  proceed 
by  action ;  and,  according  to  the  case  of 
Badley  v.  Loveday  (2),  he  was  precluded 
from  asking  for  the  assistance  of  the  Court 
by  attachment.  It  did  not  appear  firom 
the  affidavits,  whether  the  action  was  pend- 

(1)  1  Bos.  Ac  Pal.  81. 

(S)  1  Moore  &  P.  385 ;  6  Law  Jottro.  C.P.  IS. 
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ing  when  tlie  demand  upon  which  the  mo- 
tion was  founded  had  been  made. 

Mr.  Justice  Bayley. — ^It  appears  to  me 
that  the  case  cited  is  distinguishable.  It 
appeared  there,  that  the  action  was  de- 
pending at  the  saipe  time  with  the  motion. 
The  party  who  moves  for  the  attachment 
makes  out  a  jtr'imd  facte  case  by  shewing 
the  demand  and  refusal.  To  ans^r  that 
it  is  incumbent  on  the  party  against  whom 
the  application  is  made,  to  shew  that  the 
action  was  pending  at  the  time. 

Mr,  Justice  LittledaU  appeared  to  enter- 
tain some  doubt ;  but,  it  being  agreed  that 
the  attachment  should  remain  in  the  office 
a  month, — 

Rule  absolute* 


182S.      7 

D         1 S      1        'WILTON  0.  BUXTON. 

Evidence — Nominal  Plaintiff, 

Where  tlie  parties  to  the  record  are  at 
issue  upon  a  plea  of  set-off  by  the  defendant ^ 
it  it  not  competent  for  those  wlio  represent 
the  plaintiff  to  give  evidence^  s/tewing  tliai 
Uie  plaintiff  on  the  record  is  only  the  nominal 
phuniiff;  and  t hat ^  as  regards  the  real  plain- 
iifff  the  defendant  has  no  set- off.  Such  an 
alteration  of  the  parties  to  the  action ^  ifad- 
fmseible  in  evidence^  fnust  be  specially  pleaded 
m  reply  to  the  plea. 

This  was  an  action  of  covenant. 

The  declaration  stated,  that,  by  inden- 
ture, dated  21st  February  1823,  between 
CardaIe,Buxton(the  defendant)  and  Parlby, 
of  the  one  part,  and  the  plaintiff  of  the 
other  part ;  Cardale,  Buxton  and  Parlby 
did  jointly  a;id  severally  covenant,  pro- 
mise, and  agree  with  the  plaintiiF,  that  they 
would  pay  to  the  plaintiff  the  stfm  of  300/. 
per  annum  for  four  years  ;  and  the  plain- 
tiff then  averred  non-payment. 

The  defendant,  after  setting  out  the 
deed  upon  oyer,  pleaded  (among  other 
pleas)  a  set-off  in  respect  of  a  debt  due 
firom  the  plaintiff  to  Buxton  and  Parlby  as 
flnrviving  partners  of  Cardale.  The  plain- 
tiff denied  that  he  was  indebted  as  pleaded, 
whereupon  issue  was  joined. 

The  cause  was  tried  at  the  Spring  As- 


sises for  the  county  of  Kent,  before  Mr. 
Justice  Burrough,  when  the  following  ap- 
peared to  be  the  principal  facts  : — 

The  real  plaintiff  was  a  person  of  the 
name  of  Francis.  Wilton,  the  nominal 
plaintiff,  entered  into  a  treaty  with  Francis 
for  the  sale  to  him  of  an  annuity  of  359/. 
per  annum  during  the  life  of  Wilton,  in 
consideration  of  2000/.  It  was  agreed  that 
Cardale,  Buxton  and  Parlby,  Wilton's  at- 
tomies,  should  guarantee  the  payment  of 
300/.  a  year,  part  of  the  annuity,  for  four 
years,  he  depositing  in  their  hands  a  sum 
sufficient  to  meet  such  payment.  Accord- 
ingly, a  bond  was  prepared  by  the  attorney 
of  Francis,  making  Cardale,  Buxton  and 
Parlby  obligors  to  Francis;  but  Cardale 
&  Co.  objected  to  this,  as  they  did  not 
wish  their  names  to  appear  at  the  Inrolment 
Office  as  sureties  for  an  annuity.  They 
therefore  suggested  that  the  annuity  should 
be  granted  by  Wilton  to  Francis  in  the 
ordinary  form ;  and  that  a  deed  should  be 
prepared,  by  which  it  should  be  recited, 
that  Wilton  had  deposited  with  them  money 
and  securities  to  the  amount  of  1200/.  in 
order  that  they  should  retain  the  same, 
and  thereout  pay  to  him,  his  executors, 
administrators,  or  assigns,  the  sum  of  300/. 
per  annum  for  four  years  ;  that  they  should 
thereupon  covenant  to  do  so ;  and  that 
Wilton  should  assign  over  this  deed  to  the 
plaintiff.  This  was  accordingly  done.  The 
defendant  proved  that  Wilton  was  indebted 
to  Cardale,  Buxton  and  Parlby  in  a  sum 
which,  with  a  small  sum  paid  into  court, 
equalled  the  amount  of  the  arrears.  This 
debt  was  due  before  or  at  the  time  of  the 
annuity  transaction ;  and  Wilton  shortly 
afterwards  wrote  to  Cardale  &  Co.  autho- 
rizing them  to  deduct  it  out  of  the  money 
in  hand. 

This  being  the  state  of  the  facts,  it  was 
contended  by  Francis,  who  represented 
the  nominal  plaintiff  Wilton,  that  it  was 
not  competent  for  the  defendant  to  set  up 
this  defence ;  while,  on  the  other  hand,  the 
defendant  contended,  that  it  was  not  com- 
petent for  any  party  upon  this  record  to 
go  into  evidence  to  shew  that  the  plaintiff 
on  the  record  was  not  the  real  plaintiff,  in 
order  to  deprive  the  defendant  of  his 
set-off.  ' 

The  learned  Judge  was  of  opinion  that 
it  was  not  competent  for  the  defendant  to 
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set  up  this  set'oif;  and  the  plaintiff  there- 
upon obtained  a  verdict.  ^ 

A  rule  had  been  obtained  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside>— 

Mr,  Ourney  now  shewed  cause.*— The 
course  of  law  required  that  the  action 
should  be  brought  in  the  name  of  Wilton. 

Mr,  Justice  Bayley, — But  look  at  the 
terms  of  the  issue  upon  this  record.  The 
issue  is,  whether  Wilton  was  indebted  or 
not.  To  let  in  the  evidence  upon  which 
you  obtained  the  verdict,  you  should  have 
replied  the  matter  specially. 

Mr,  Justice  Liitledale, — That  mode  of 
pleading  has  been  adopted  in  several  cases ; 
but  whether  it  can  be  maintained,  \%  a 
matter  of  doubt* 

Mr,  Justice  Bayley, — But,  as  the  defence 
goes  to  exclude  the  merits,  which  were 
not  fully  tried,  the  plaintiff  may  amend  on 
payment  of  costs. 

Rule  absolute  to  set  aside  the  verdict. 

[The  cases  which  appear  to  hev  upon 
this  subject  are, — 

Bauerman  v.  Radeniust  7  T.  R.  663. 
Alnerw  George^  1  Campb.392;  and  the 
cases  there  citisd.] 


1828.      7 
:.  19.   S 
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THE    KIN*  V,  TUOIC&S    TOUNq 
OREET,  ESQ. 


Borough  Charter  —  Burgesses  - —  Tnhahi" 
tanls. 

Where  a  charter,  ^eating  a  corporatum  of 
fnayor,  jurats^  bailiffs  and  burgesses^  pro" 
vided  that  the  vacancies  in  the  qffce  of  jurat 
should  be  filled  up  frc^  the  burgesses  *'  or 
inhabitants **  of  the ionm ;  andnoUdng  ap^ 
peared  to  shew  tliat  it  was  intended  that  a 
jurat  should  first  be  a  burgess  .-r— Held,  that 
an  inhabitant  mho  had  not  heen  previously  a 
burgess  was  well  elected  to  tlie  (ffice  oJjwraU 

This  was  an  information  in  the  nature 
of  a  quo  warranto^  calling  upon  the  defen- 
dant to  shew  cause  by  what  authority  he 
exercised  the  office  ofajura^  of  the  borough 
of  Qumborowe,  or  Queenborough,  in  the; 


county  of  Kent  (1).  The  deftndant  ad- 
mitted that  he  had  usurped  the  office  from 
the  20th  of  May  to  the  9th  of  June  1 823 ;  but 
from  the  latter  day  he  claimed  title.  His 
plea  set  out  the  charter,  for  part  of  which 
a  reference  may  be  made  to  the  case  of 
The  King  v.  Greet,  mentioned  in  the  note. 
That  which  related  to  the  office  of  jurat 
declared,  that  there  should  be  four  honest 
and  discreet  "  burgesses  or  inhabitants"  of 
the  borough  to  be  elected,  who  should  be 
called  jurats ;  and  it  was  upon  the  meaning 
of  this  expression  that  the  case  turned. 
The  defendant  justified  under  an  election 
of  him  as  jurat,  he  being  an  inhabitant  of 
the  borough. 

To  this  plea  there  were  several  replsea- 
tions ;  but  the  argument  turned  upon  the 
7th  and  8th.  The  7th  averred,  that  from 
the  time  of  the  charter  it  had  been  used 
.  and  accustomed,  that  every  inhabitant 
elected  to  the  office  of  jurat,  before  he 
took  upon  himself  that  office,  should  be 
sworn  and  admitted  a  burgess  of  the  bo- 
rough :  and  that  the  defendant  was  not  a 
burgess  before  he  took  upon  himself  the 
office  of  jurat.  The  8th  replication  merely 
averred  that  the  defendant  was  not  a  bttr«- 
gess  at  the  time  he  took  upon  himself  the 
office  of  jurat. 

To  these  replications  the  defendant  de- 
murred ;  and  die  prosecutor  joined  in  de«* 
murrer. 

In  support  of  the  demurrer  the  defba-^ 
dant  advanced  the  following  points : — 

lst«  That  the  usage  pleaded  in  the  7th 
replication  was  contradictory  to  the  char- 
ter, and  thi^t  uqage  cannot  be  pleaded  to 
explain,  still  less  to  c<mtradict,  a  charter* 
Tvhiin  the  words  and  meaning  of  the  charter 
are  (as  in  this  case)  clear  and  uoamUgu^ 
ous  :  Rex  v.  MiUer  (2). 

2d.  If  the  usage  pleaded  waa  not  in- 
tended to  be  pleaded  aa  an  exposition  of 
the  charter,  but  as.  an  usage  independent 
of  it,  then  that  the  replication  is  bad  for 
not  shewing  the  legal  foundation  of  the 
usage — whether  a  bye-law  or  otherwise: 
Re:o  V.  HoUand  (8). 

(1)  See  the  foraier  case  relstiag  to  tfaii  bdroogb^ 
The  Kiog  v.  Greet,  6  Law  Journ.  K.B.  331 ;  a*  c 
8  B.  &  C.  36S. 

(2)  6  Tem  Rep.  «68. 

(3)  «  £»flt,  7p. 
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UrcL  if  the  bMge  wilt  anterior  to  the 
cbarter,  the  acceptance  of  the  charter  de- 
termined it :  Powell  y»  Rex,  in  err&r  (4). 

4fth.  If  founded  on  a  bye-law  subsequent 
to  the  charter,  it  is  bad  as  contradicting  the 
charter,  particularly  as  it  tends  to  restrain 
the  number  of  persons  digible,  by  super* 
adding  quaiificatioBa  not  in  the  charter : 
Rex  v»  Spooner  (5),  Tucker  r.  Rex,  in 
error  (6). 

5th.  Thai  replication  is  also  objected  to 
for  uncertainty,  in  not  shewing  what  qua- 
lifications are  necessary  to  entitle  an  ishsi^ 
bitaat  to  be  admitted  a  free  burgess."  They 
may  be  such  as  to  exdude  a  large  class  of 
inhabitants,  to  give  the  free  burgesses  a 
controul  over  the  election ;  and  materiidly 
alter  the  constitution  of  the  corporation. 

Mr.  TomlmscHf  in  support  of  the  demurs 
rer. — The  charter,  as  it  is  stated  in  the 
plea,  provides  that  the  office  of  jurat  may 
be  held  by  burgesses  or  inhabitants ;  and  the 
plea  also  states  that  the  defendant  was  an 
inhabitant.  The  charter  speaks  of  bur- 
gesses and  inhabitants  as  two  distinct 
classes  of  persons ;  and,  consequently,  the 
charter  is  satisfied  by  the  person  elected 
coming  within  the  description  of  either  of 
them.  The  terms  "  burgesses"  and  "  in- 
habitants" are  here  used  as  synonjrmoua 
terms.  Besides,  independent  of  this  ques-* 
tion  upon  the  construction  of  the  charter, 
the  replication  is  bad ;  inasmuch  as  it  seta 
up  usage  to  contradict,  or,  at  least,  to  ex- 
plain, the  charter.  This  mode  of  pleading 
is  not  good,  and  the  case  of  The  King  v. 
Miller  is  against  it.  (Here  he  was  stopped 
by  the  Court.) 

Mr,  Plaits  contra. — Enough  appears  by 
the  charter,  as  set  out  in  the  pleadings,  to 
raise  the  argument  upon  the  present  ques-* 
tion.  The  person  should  not  only  be  an 
inhabitant,  but  he  should  be  a  burgesa 
alsote  It  has  always  been  held,  that  these 
grants  from  the  Crown  should  be  construed 
strictly  {Comyne's  Dif(.)  (7)  and  reasonably 
{ffeWe  case)  (8).  The  case  of  James  and 
Wife  V.  Tallent,  (9),  is  a  very  strong  au- 

(4)  t  Bro.  P.  C.  f  98  (last  edifiwi). 

(6)  3  Btirr.  1828. 

(6)  2  Bro.  P.  C.  S04  (last  edition). 

(7S  Tif.  "  Grant."  12. 

C8)  8  Co.  Rep.  45. 

(9)  5  Barn.  &  Atd.  889. 


thority  ftar  tlie  giving  a  reasonable  eoli-» 
struction  to  instruments  in  the  nature  of 
grants.  There,  a  bond  was  given  to  secure 
the  payment  of  an  annuity  to  a  woman 
"  during  the  joint  natural  lives  of  herself 
and  her  two  children" ;  which  annuity  was 
to  be  applied  to  the  maintenance  and  edu- 
cation of  the  children,  as  well  as  the  main- 
tenance of  herself.  It  was  provided,  that, 
in  case  of  die  death  of  the  tno  children, 
the  annuity  was  to  be  payable  to  her  dur- 
ing her  life.  One  of  the  children  died, 
leaving  the  other,  and  the  mother  surviv- 
ing. The  question  before  the  Court  then 
was,  whether  the  woman  was  entitled  to 
the  annuity  during  the  lives  of  herself  and 
the  other  child.  And  the  Court  held  that 
she  was ;  on  account  of  the  manifest  in- 
tention of  the  parties.  Yet,  in  that  case^ 
the  words,  if  taken  literally,  would  have 
left  the  child  and  the  woman  without  sup- 
port during  the  life  of  the  surviving  child. 
Then,  with  regard  to  the  expression  **  or 
inhabitants."  There  is  no  legal  rule  against 
the  reading  of  this  word  as  ** and"  if  the 
reason  of  the  case  requires  it.  This  ap- 
pears from  Comyns's  Dig,  (10).  It  is  stated 
in  the  plea,  that,  at  the  time  of  the  charter 
being  granted,  the  borough  was  an  ancient 
borough,  and  had  consisted  only  of  bur- 
gesses ;  and  that  the  burgesses  were  a  body 
corporate.  The  charter  granU  that  the 
mayor,  bailiffs  and  burgesses  shall  be  incor- 
porated by  the  name  of  the  mayor,  jurats, 
bailiffs  and  burgesses ;  so  that  at  that  time 
the  jurats  did  not  exist.  Neither  at  that 
time  were  the  inhabitants,  as  inhabitants, 
a  part  of  the  corporate  body ;  and  there 
does  not  appear  in  the  other  part  of  the 
charter  any  intention  to  make  them  so. 

[Mr.  Justice  Bayley, — But  the  King,  by 
the  charter,  might  have  named  any  inhabi- 
tant to  be  a  jurat,  and  he  would,  ipso  facto, 
become  a  member  of  the  corporation. 
That  was  decided  in  the  case  of  The  King 
V.  Dofsnes  (11),  where  a  charter  declared 
that  there  should  be  eighteen  common 
councilmen  chosen  out  of  the  free  bur- 
gesses, and  then  nominated  eighteen  per- 
sons to  be  common  councilmen  ! — it  was 
held,  that  this  made  them  free  burgesses. 
If,  therefore,  the  King  can  grant  that  an 

(10)  Tit."Parol,"  A.  11. 

(11)  5  B.  &  C.  182;  7  D.  &  K.  777. 
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inhabitiint  shdl  be  a  common  councilman, 
he  may  authorize  the  corporation  to  select 
future  common  councilmen  from  the  inha- 
bitants ;  and  here  he  might  name  an  inha- 
bitant to  be  a  jurat.] 

In  The  King  v.  Tate  (12),  it  appeared 
that  a  charter  was  granted  by  Queen  Eliz- 
abeth, which  incorporated  the  inhabitants 
of  Richmond  in  Yorkshire,  by  the  name 
of  the  mayor,  bailiffs  and  burgesses  ;  and 
the  Court-  held,  that  an  inhabitant  after- 
wards could  not  claim  to  be  a  burgess  by 
reason  of  his  being  an  inhabitant.  • 

\^Mr,  Justice  Parke,— In  the  Maidstone 
case,  The  Kvig  v.  Spencer (13\  it  was  held, 
that  the  common  councilmen  might  be 
elected  at  once  out  of  the  inhabitants.] 

[3/r.  Serjeant  Merewether^  who  was  with 
Mr^  Platlt  suggested,  that,  in  the  case  of 
common  councilmen  at  Maidstone,  ^1  who 
are  chosen  to  that  office  are,  in  fact,  bur- 
gesses.] 

[Mr,  Justice  Bayiey, — But  what  reason 
can  there  be  why  the  Crown  in  granting  a 
charter  should  not  name  the  class  of  per- 
sons out  of  which  future  vacancies  are  to 
be  filled  up  ?  Why  may  the  King  not  say, 
we  will  not  confine  the  corporation  to 
choose  out  of  the  burgesses  ?] 

Because,  in  that  case,  the  whole  corpo* 
ration,  in  the  course  of  time,  may  be  taken 
out  of  the  inhabitants  to  the  exclusion  of 
the  burgesses.  In  the  IVeH  Loo  case  {14\ 
it  was  held,  that  mere  inhabitants  did  not 
gain  an  inchoate  right  of  admission  by  a 
grant,  that  the  borough  shouldconsist  of  a 
mayor  and  burgesses,  being  inhabitants., 
The  reason  and  the  authorities,  therefore, 
combine  to  shew,  that  mere  inhabitancy 
is  not  sufficient. 

Mr,  Justice  Bayiey. — I  am  clearly  of 
opinion,  that  the  defendant  is  entitled  to 
judgment.  The  legal  effect  of  this  charter, 
as  it  is  pleaded,  is,  that  on  the  removal  of 
a  bailiff  or  jurat,  either  the  one  or  the 
other  of  two  descriptions  of  persons,  viz. 
"burgesses"  or  "inhabitants,"  shall  be 
eligible  to  fill  the  office  of  bailifif  or  jurat. 
The  plea  shews  that  an  inhabitant  has 
been  elected. 

(12)  4  East,  337. 

(13)  3  Burr.  1829.  ' 

(14)  3  B.  &  C.  677  ;  3  D.  &  R.  590. 


Mr,  Justice  Littledale, — I  think  this  it  a 
very  clear  case.  The  word  "  inhabitant" 
is  frrst  used  in  the  clause  relating  to  the 
election  of  mayor.  It  provides,  that  there 
shall  be  one  of  the  more  honest  and  dis- 
creet burgesses  or  inhabitants  of  the  bo- 
rough to  be  elected  mayor.  There  then 
follow  clauses,  which  provide  for  the  elec- 
tion of  jur-ats  and  of  bailiffs,  from  the  bur- 
gesses or  inhabitants.  Those  words  import 
that  the  jurats  and  bailiffs  may  be  taken 
eiihgr  from  burgesses  or  inhabitants.  It 
is  insisted  that  the  word  "or"  must  be 
read  "  and  ";  and,  consequently,  that  jurats 
are  to  be  chosen  out  of  the  burgesses  and 
inhabitants.  If  those  words  are  synony- 
mous, it  was  sufficient  for  the  defenduit 
to  atate  in  the  plea  that  he  was  an  inhabi- 
tant; for  that  implies  burgess.  But  if 
they  are  not,  still  it  appears  to  me  that 
the  construction  contended  for  in  support, 
of  the  replication  ought  not  to  prevail; 
for  if  the  intention  of  the  Crown  had  been 
that  the  jurats  should  be  elected  from  per- 
sons being  inhabitants  and  burgesses,  the 
charter  would  have  described  them  as 
burgesses  inhabiting  within  the  borough, 
or  burgesses  who  were  inhabitants.  It  is 
clear  Uiat  it  was  intended  that  the  jurats 
should  be  selected  either  from  liurgesses 
or  from  inhabitants.  Such  a  provision  is 
not  unreasonable,  nor  is  there  anything  in 
the  charter  to  shew  that  it  was  intended 
that  the  two  characters  of  burgess  and  in- 
habitant should  be  united  in  a  person  eli- 
gible to  the  office  of  jurat.  The  mayor 
may  be  elected  out  of  the  burgesses  or  in- 
habitants ;  so  may  the  bailitifs  or  juirats. 
I  see  no  reason  why  the  Crown  should  not 
give  a  power  to  the  principal  officers  of 
the  corporation  to  elect  to  the  office  of 
jurat,  an  inhabitant  who  has  not  passed 
through  the  inferior  office  of  burgess.  A 
man  may  make  as  good  a  jurat  without 
being  a  burgess  at  first,  as  he  might  if  he 
had  been  a  burgess  before. 

Mr,  Justice  Parke, — ^It  appears  to  me 
that  the  replication  is  bad  for  the  reason 
already  stated.  Then,  as  to  the  plea,  it 
is  perfectly  clear  that  either  burgesses  or 
inhabitants  may  be  elected  jurats  at  once. 
There  is  nothing  unreasonable  in  this  pro- 
vision, nor  in  the  slightest  degree  incon- 
sistent with  other  parts  of  the  charter.   We 
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mu^t  hold,  therefore,  that  the  defendant 
was  eligible  at  once  to  the  superior  office 
of  jurat,  without  passing  through  the  in- 
ferior office  of  a  burgess.  The  judgment 
of  the  Court  must  therefore  be  for  the  de- 
fendant. 

Judgment  for  the  defendant. 


1829.  > 
.  17.i 
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Pew  —Faculty — Presumption. 

The  plaintiff  shewed  on  uninterrupted  en- 
joyment,  for  upwards  of  50  years^  of  a  pew 
in  the  chancel  of  a  churchy  but  gave  no  evi- 
dence of  a  faculty  f  and  there  were  slight  cir^ 
cumstances  to  explain  the  enjoyment;  the 
jury,  upon  the  question  being  left  to  them^ 
whether  they  would  in  favour  of  the  plaintiff 
presume  a  f acuity y  returned  a  verdict  for  the 
defendant;  and  the  Court  refused  to  disturb 
the  verdict. 

This  was  an  action  on  the  case.  The 
declaration  stated,  that  the  plaintiff  was 
lawfully  possessed  of  a  certain  messuage, 
with  the  appurtenances,  in  the  parish  of 
Catherington,  in*the  county  of  Southamp- 
ton, and  therein  inhabited  and  dwelt  with 
his  family ;  and  by  reason  thereof  he  had 
and  ought  to  have  for  himself  and  his 
fiunily  inhabiting  the  said  messuage  the 
use  of  a  certain  pew  in  tfte  chancel  of  the 
parish  church  of  Catherington,  to  hear  and 
attend  divine  service  celebrated  therein, 
as  to  the  said  messuage  belonging  and 
appertaining.  The  declaration  then  went 
on  to  complain  that  the  defendant  unlaw- 
fully entered  and  continued  in  the  pew 
during  the  time  of  divine  service,  and 
thereby  hindered  and  prevented  the  plain- 
tiff from  using  and  enjoying  the  pew. 

Plea — the  general  issue. 

At  the  trial,  before  Mr.  Justice  Park, 
at  the  Hants  Summer  Assizes  1828,  the 
following,  according  to  the  report  of  the 
learned  Judge,  appeared  to  be  the  princi- 
pal facts,  and  the  mode  in  which  the  case 
was  left  to  the  jury. 

The  house  in  question  was  called  Cath- 
erington House,  and  had  been  built  by 
the  late  Lord  Hood.  Upon  the  site  where- 
in it  stood  was  formerly  a  cottage.     The 


late  Lord  Hood  purchased  the  premises  in 
that  state  about  the  year  1772;  pulled 
down  the  cottage,  and  built  Catherington 
House.  The  present  Lord  Hood,  who  was 
examined  for  the  plaintiff,  stated,  that  the 
family  of  his  father  sat  in  the  chancel  be- 
fore the  pew  was  built.  In  fact,  they  lived 
at  Catherington  many  years  before  the  pre- 
sent house  was  built.  The  pew  was  built 
by  the  late  Lord ;  but  whether  before  or 
afler  the  house,  did  not  appear  with  cer- 

Jinty  :  Lord  Hood  thought  it.  was  before, 
here  was  some  evidence  of  there  having 
been  two  old  pews  in  the  chancel  before 
the  present  pew  was  built ;  but  this  part 
of  the  evidence,  from  the  distance  of  time, 
did  not  appear  very  distinctly :  Lord  Hood 
spoke  of  it  as  a  strong  impression  upon  his 
mind.  Several  of  the  family  were  buried 
in  the  chancel.  The  house  was  'afterwards 
occupied  several  years  by  Admiral  Hal- 
kett  under  a  lease  from  Lord  Hood ;  the 
Admiral  and  his  family  enjoyed  the  pew. 
without  interruption.  In  18^4  he  lefl; 
and  shortly  afterwards  tlie  property  was 
bought  of  the  present  Lord  Hood. by  the 
plaintiff.  His  Lordship  stated  that  he  said 
nothing  about  the  pew  in  the  course  of  the 
treaty  for  the  sale. 

It  was  proved  by  other  witnesses,  that 
about  30  years  ago  there  was  a  ve«try 
meeting,  when  a  question  was  discussed  as 
to  the  expediencey  of  painting  the  pews 
in  the  church.  Lord  Hood  attended,  and 
said  he  would  not  have  his  pew  touched : 
his  pew,  he  said,  was  of  a  very  good  colour. 
The  chancel  was  not  painted  on  this  occa- 
sion ;  but  the  rest  of  the  church .  was. 
About  27  years  ago,  a  witness  put  a  drawer 
for  the  books  in  the  pew  in  question,  at  the 
desire  of  Lord  Hood. 

The  plaintiff  did  not  give  his  title  deeds 
in  evidence ;  nor  did  he  adduce  any  evi- 
dence of  search  having  been  made  at  the 
Bishop's  registry  for  faculty. 

The  counsiel  for  the  defendant  contended, 
that,  the  house  being  modern,  and  the  pew 
modern,  there  was  not  sufficient  evidence 
from  which  a  faculty  could  be  presumed ; 
that  the  rank  and  situation  of  Lord  Hood 
rendered  it  very  probable  that  he  would 
be  accommodated  with  a  pew  in  the  chancel, 
or  at  least  that  there  would  be  no  inter- 
ference against  it.  It  should  here  be  ob- 
served that  the  defendant,  Captain  Sir  Lu- 
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cim  Curtis,  of  the  Royal  Nary,  was  the 
soa  cf  Admiral  Sir  Roger  Curtis,  and 
through  him  was  lay  rector  of  the  parish  ; 
aad  it  was  suggested,  as  an  additional 
seasoa  to  explain  the  uninterrupted  pos- 
session,  that  Sir  Roger  Curtis  passed  the 
chief  part  of  his  life  in  service  from  home-; 
and  that  whenever  he  was  in  this  country, 
it  was  not  probable  that  he  would  feel  in- 
clined to  disturb  a  brother  officer  in  the 
enjoynent  of  the  pew  in  question. 

The  learned  Judge  left  it  ta  the  jury, 
in  ^KT  terms  mei^d  by  Mr.  Justice  Bailor 
in  die  case  of  Si$cki  v.  Booth  (1),  and  ac- 
cording to  the  opinion  of  the  Court  in 
Griffiths  v.  Malhews  (2),  whether,  under  the 
circumstances,  they  could  presume  that 
there  had  been  a  faculty  (without  which 
there  could  be  no  l^al  foundation  to  the 
plaintiff's  claim),  and  which  faculty  had 
now  been  lost.  He  observed  upon  the 
facts,  intimating  his  own  opinion,  that  the 
enjoyment  of  the  pew  had  been  by  per- 
mission only.  He  noticed  also  the  non- 
production  by  the  plaintiff  of  his  title 
deeds :  the  inference  from  which  was,  that 
they  contained  no  mention  of  his  alleged 
right,  which  was  a  valuable  one,  and  in  all 
probability  would  have  been  mentioned 
had  it  been-  contemplated  to  have  passed 
such  a  right.  He  observed,  too,  that  there 
was  no  evidence  ofa  search  having  been  made 
at  the  Bishop's  registry.  With  regard  to  the 
repairs,  he  stated  that  he  (the  learned  Judge) 
had  lined  the  seat,  and  placed  drawers  in 
the  seat,  of  the  pew  in  which  he  sat ;  but 
still  tlie  pew  was  not  his  as  a  matter  of 
right. 

The  jury  found  a  verdict  for  the  de- 
fendant, and,  a  rule  having  been  obtained 
calling  upon  him  to  shew  cause  why  a  new 
trial  should  not  be  granted,  on  the  grounds 
that  the  learned  Judge  had  misdirected  the 
jury ;  and  also  that  the  verdict  was  against 
the  weight  of  evidence, — 

Mr*  Matming  shewed  cause. — The  other 
side  rely  upon  the  case  of  Rogers  v.  Brooks^ 
which  appears  in  a  note  to  Stocks  v.  Booth. 
In  that  case  the  defendant  was  clearly  a 
wrong-doer;  and  the  plaintiff  had  exercised 
a  most  unequivocal  act  of  ownership  by 
putting  a  lock  upon  the  door  of  the  pew. 
Nothing  but  uninterrupted  and  unexplained 

(O  iTerm  Rep.  431. 
(f )  5  Id.  e96. 


possession  can  wavrant  a  jury  m  presum- 
ing a  grant :  LiveU  v.  Wilson  (S).  And  here 
the  possession  was  explained :  at  all  events 
it  was  for  the  jury  to  decide  ;  and  in  the 
absence  of  that  evidence  which  it  was  in 
his  power  to  adduce,  if  his  claim  were  well 
founded,  the  jury  were  warranted  in  not 
presuming  that  there  had  been  any  faculty. 
Mr,  Serjeant  Merewether  and  Mr,  Dani' 
pier,  contra. — ^The  defendant  was  a  wrong- 
doer; and  the  evidence  was  sufficient  to 
warrant  the  jury  in  presuming  a  legal  title 
in  the  plaintiff,  who  was  suing  upon  his 
possessory  right.  That  right  might  be  ei- 
ther by  prescription  or  by  faculty ;  and  there 
was  evidence  sufficient  to  warrant  the  pre- 
sumption of  a  faculty.  The  case  of  Liveti 
V.  JVUson  has  laid  down  no  new  rule  on  the 
subject  of  prescription:  but  has  merely 
illustrated  the  old  one,  which  is  consistent 
with  the  plaintiff's  case.  There,  the  right 
claimed  had  been  disputed.  Here,  it  never 
was ;  and  afler  an  uninterrupted  possession 
for  a  number  of  years,  longer  than  there 
was  in  the  case  of  Rogers  v.  Brooks,  the 
case  should  have  been  differently  led  to  the 
jury.  In  the  case  last  cited,  although  the 
possession  was  only  for  36  years,  Mr.  Jus* 
tice  Willes  said,  that  after  so  long  a  posses- 
sion he  would  presume  anything  in  favour 
of  the  plaintiff.  There  was  also  a  very 
strong  fact  in  the  present  case  favourable 
to  the  plaintiff.  The  late  Lord  Hood  would 
have  been  a  trespasser  in  building  the  new 
pew  unless  he  had  some  legal  right  to  do 
so  ;  and  seeing  that  his  so  doing  had>never 
been  called  in  question,  it  was  to  be  pre« 
sumed  that  what  had  been  done  and  acqui- 
esced in,  had  been  done  rightly.  The  case, 
too,  is  clearly  distinguishable  from  that  of 
Griffith  V.  Mathews,  which  made  some  im- 
pression upon  the  learned  Judge ;  because  in 
that  case  the  new  seat  was  not  connected 
with  any  previous  right. 

Mr.  Justice  Bayley, — I  think  this  was 
a  case  proper  to  be  left  to  the  jury ;  and  I 
see  nothing  objeciionable,  either  in  the  man- 
ner in  whicii  it  was  lef^,  or  in  the  conclusion 
at  which  they  have  arrived.  The  plaintiff 
was  bound  to  make  out  his  case,  and  shew 
either  a  prescription  or  a  faculty.  And  I 
think  it  is  nothing  to  shew,  that,  in  a  case 

(S)  10  Maors,  4S9. 
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somewhat  similar,  another  jury  came  to  a 
different  conclusion ;  for  that  is  really  the 
whole  of  the  case  of  Rogers  v.  Brooks, 
Every  case  of  this  nature  depends,  as  was 
observed  by  Mr.  Justice  fiuUer  in  Griffith 
V.  MalfiewSf  upon  its  own  particular  cir- 
cumstances. I  concur  in  the  observation, 
that  it  was  probable  Lord  Hood,  from  his 
rank  and  situation,  might  have  a  pew  as** 
signed  to  him  in  the  chancel  of  this  church ; 
but  this  alone,  the  mere  occupation,  is  not 
sufficient  to  force  a  jury  to  presume  either 
a  prescription  or  a  faculty.  The  plaintiff 
did  not  produce  his  title  deeds.  If  tlie  pew 
had  been  mentioned  in  them,  there  would 
have  been  something  in  that  circumstance. 
The  absence  of  it  is  something.  In  Rogers 
Y.  Brooks  the  plaintiff  had  put  a  lock  upon 
the  pew;  and  it  appeared  that  posses- 
sion had  been  given  of  it  by  the  church- 
wardens. If  the  jury  had  found  in  favour 
of  the  right  claimed  by  the  plaintiff,  we 
might  not  have  disturbed  their  verdict ; 
but  we  cannot  say  decidedly,  upon  this  evi« 
dence,  that  they  have  come  to  a  wrong  con« 
elusion. 

Mr,  Justice  LiUledale  and  Mr.  Justice 
Parke  concurred. 

Rule  discharged. 

[See  also  Walter  v.  Gunner  and  another^ 
I  Haggard,  314;  Clifford  v.  Wicks  and 
another^  1  B.  &  A.  498 ;  Mainwaring  v. 
GiUs^  5  B.  &  A.  356  ;  Jones  v.  Ellis  and 
others,  2  Y.  &  J.  265.] 
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Bankrupt — \OSth  section  of  6  Geo.  4. 
c.  1 6. — Act  of  Bankruptcy, 

1.  Semble,  tliat  on  the  sale  of  the  goods 
tinder  an  execution^  the  proper ty  is  divested 
out  of  the  debtor;  and  t/te  creditor  is  no 
longer  a  creator  having  security  for  his 
debt  under  the  eth  Geo,  4.  c,  16.  «.  108. 

2.  But,  at  all  events,  he  is  not  such  a  cre^ 
ditor  after  the  money  (the  produce  of  the  sale) 

^has  been  ^mid  over  to  the  sheriff;  and,  conse» 
quently,  an  act  of  bankruptcy  committed  af- 
terwards will  not  affect  the   rights  of  the 
judgment  creditor, 

3.  Nor  will  the  rights  of  the  judgment 
Voi.  VII.  K.B. 


creditor  be  affected  by  the  circumstance  of 
the  act  of  bankruptcy  being  commiiled  be- 
fore the  writ  is  retumable. 

4.  An  act  of  bankruptcy  committed  by 
lying  in  prisoti  twenty-one  days  is  not  com- 
plete,  under  the  6  Geo,  4.  c.  16.  s.  5,  until 
the  twenty-one  days  have  expired;  but  the 
days  are  reckoned  inclusive.  Thus,  an  impri- 
sonment commencing  en  the  4</i  of  July  be- 
came an  act  of  bankruptcy  at  the  end  of  the 
2^th ;  and  the  assignees  were  held  entitled  to 
the  produce  of  goods  sold  on  the  ^5th,  under 
an  execution  at  the  suit  of  a  judgment  creditor. 

This  was  the  case  in  the  Exchequer,  to 
which  reference  was  made  in  the  case  of 
Morland  v,  Pellatt,  which  will  be  found  in 
the  Law  Journal  for  February  1829,  Vol.  7, 
K.B.  p.  54.  We  have  been  favoured  with 
a  note  of  the  case  by  a  gentleman  at  the 
bar. 

The  action  was  by  the  assignees  of  Cart- 
well,  a  bankrupt,  against  a  creditor  v>\\q  had 
obtained  judgment  by  nil  dicil,  and  seized 
the  goods  of  the  bankrupt  under  an  execu- 
tion, authorised  by  that  judgment. 

The  following -were  the  principal  facts. 

The  seizure  of  the  goods  took  place  on 
the  3rd  of  July  1827,  by  an  ofBcer  named 
by  the  plaintiff*.  This  was  the  practice  in 
the  county  of  Cumberland,  into  which  the 
writ  issued.  There  are  no  bound  bailiffs 
there ;  and  the  warrants  are  made  out  to 
such  person  as  shall  be  named  by  the  party 
seeking  to  enforce  the  writ ;  and  he  gives 
an  indemnity  to  the  sheriff.  The  sale  be- 
gan on  the  2drd  of  July  ;  and  continued 
on  the  24th  and  25th.  The  goods  sold 
amounted  on  the  23rd  to  041.  \3s,  Sd, ;  on 
die  24th  to  80/.  Ss.  1  Id, ;  and  on  the  25th 
to  66/.  2s,  4d,  The  son  of  the  attorney 
for  the  judgment  creditor  (the  present  de- 
fendant) was  clerk  to  his  father,  and  at- 
tended as  clerk  of  the  sale ;  and  as  such 
received  the  proceeds.  On  the  28rd  he  re- 
ceived 50/. ;  on  the  24th  50/. ;  and  the  re- 
mainder on  the  25th.  The  whole  was  af- 
terwards paid  over  to  the  judgment  credi- 
tor, the  present  defendant. 

The  act  of  bankruptcy  was  committed  by 
the  lying  in  prison  twenty-one  days,  accord- 
ing to  the  6  Geo.  4.  c.  16.  s.  5.  That  im- 
prisonment commenced  on  the  4th  of  July 
1827. 

Two  questions  were  made. 
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First — Whether  the  act  of  bankruptcy 
by  relation  back  to  the  time  of  the  arrest 
was  complete  on  the  4th  of  July,  the  date 
of  the  arrest. 

Secondly — If  it  was  not  completed 
until  the  24th  of  July,  whether  the  plaintiff 
was  entitled  to  the  whole,  or  to  any  part  of 
the  sum  paid  over  to  present  defendant. 

The  case  was  argued  by  the  present  Mr, 
Justice  Parke,  then  at  the  bar,  and  Mr.  Al* 
derson. 

The  Court  took  time  to  consider,  and 
the  judgment  was  this  day  delivered  by — 

Mr.  Baron  Garrow,  to  the  following 
effect. 

Upon  the  first  question,  the  Court  were 
of  opinion,  that  the  act  of  bankruptcy  was 
not  complete  until  the  twenty-one  days  im- 
prisonment had  expired  ;  and  consequently 
that  there  was  no  act  of  bankruptcy  until 
after  the  24th  of  July. 

Up<ni  the  second  question,  after  noticing 
the  case  of  Wymer  v,  Kemhle  (1),  and  Not" 
ley  V.  Buck  (2),  the  Court  were  of  opinion, 
that,  by  the  sales  which  took  place  on  the 
2drd  and  24th  of  July,  the  goods  ceased  to 
be  the  property  of  the  bankrupt,  and  did 
not  therefore  pass  to  his  assignee  ;  that 
the  money  received  in  respect  of  those 
sales  was  the  money  of  the  plaintiff  in  the 
writ ;  the  sales  themselves  being  made  by 
a  person  who,  for  this  puipose,  was  to  be 
considered  as  his  agent ;  and  consequently, 
this  money  was  money  had  and  received  by 
that  person  to  the  use  of  the  plaintiff  in  the 
writ,  according  to  the  judgment  of  Lord 
Chief  Justice  Dallas,  in  the  case  of  Swain 
0*  Morland{S).  The  agency  of  the  person 
who  thus  received  the  money  for  the  plain- 
tiff in  the  writ  was  clearly  established  by 
the  circumstance  that  that  plaintiff  never 
could  call  upon  the  sheriff  to  return  the 
writ ;  as  the  bailiff  had  been  specially  no- 
minated at  the  instance  of  the  party  himself. 
This  appeared  from  the  cases  of  De  Mo' 
randa  v.  Z)ttnA;m(4),  and  Taylor  v.  Ri- 
chardson {5), 

For  these  reasons,  they  were  of  opinion, 
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1)  6  B.  &  C.  479 ;  5  Law  Journ.  K.B.  232. 

2)  8  Id.  160 ;  S  M.  &  R.  68 ;  6  Law  Journ.  K.B. 


that  the  right  of  the  plaintiff  as  assignee 
was  limited  to  the  sum  of  66/.  2s.  4(f.,  being 
the  amount  of  the  sale  of  the  goods  on  the 
fiCnh  of  July,  after  the  act  of  bankruptcy, 
which  was  completed  on  the  24th. 

Verdict  reduced  accordingly. 

[See  the  note  to  Chitty's  Collection  of  the 
Statutes^  title  '*  Bankrupt,"  vol.  i.  p.  1 12.] 
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(3)  1  B.  &  B.  S70 ;  S  Moore»  740. 

(4)  4T.  R.119,  and  thecaats  at  p.  121,  in  note. 

(5)  8  Term  Rep.  505.      * 


The  plaintiff  obtained  judgment  by  nil 
dicit,  and  caused  the  goods  of  the  defen- 
dant to  be  seized  and  sold,  under  a  writ  of 
Jieri  facias.  The  goods  were  sold ;  and 
the  money  paid  over  to  the  sheriff  before 
any  act  of  bankruptcy  was  committed  by 
the  defendant.  AAer  it  had  been  so  paid 
over,  and  before  the  writ  was  returnable, 
the  defendant  committed  an  act  of  bank- 
ruptcy; and  a  commission  afterwards  issued. 
The  plaintiff  and  the  assignees,  as  well  at 
the  sheriff,  now  appeared  before  the  Court, 
in  consequence  of  a  rule  obtained  by  the 
plaintiff)  calling  upon  the  sheriff,  the  de- 
fendant, and  his  assignees,  to  shew  cause  why 
the  proceeds  of  the  sale  should  not  be  paid 
over  to  the  plaintiff. 

Mr.  Follett  appeared  for  the  plaintiff, 
and  submitted,  that,  at  all  events,  the  Court 
would  not  order  the  money  to  be  paid  to  the 
assignees,  inasmuch  as  the  bankruptcy  might 
be  disputed.  For  this  he  cited  Ex  parte 
IVashboume's  assignees  (\).  But  upon  the 
general  question  respecting  the  rights  of 
the  parties,  he  contended,  that  the  case  of 
Morland  v.  Pellatt(i)  had  decided,  that 
where  the  money  is  paid  over  to  the  sheriff, 
the  creditor  is  no  longer  a  creditor  having 
security  for  his  debt,  within  the  meaning  of 
the  6  Geo.  4.  c.  16.  s.  108.  That  case,  too, 
had  been  confirmed  by  a  decision  in  the 
Exchequer  this  day.  —  [See  the  preceding 
case.] 

Mr.  Hohroyd,  for  the  assignees,  endea- 
voured to  distinguish  this  case  from  that 
of  Morland  v.  Pellatt,  by  the  fact,  that  the 
act  of  bankruptcy  was  in  this  case  committed 

(1)  8  B.  &  C.  144;  6  Law  Joun.  K.B.  S96. 

(2)  7  Law  Joura.  K.B.  54. 
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used  to  enforce  criminal  process ;  one  of 
the  leading  distinctions  being,  that,  in  some 
cases,  for  the  purpose^  for  the  latter  de« 
scription  of  process,  the  outer  door  may  be 
broken  open  ;  while  for  those  of  the  former 
it  cannot.  In  this  case  the  arrest  is  a  third 
one  ;  and  it  is  impossible  not  to  see  that  the 
criminal  process  was  used  on  Sunday  to 
give  an  opportunity  for  making  the  arrest  on 
Monday.  This,  I  think,  ought  not  to  be 
allowed.  The  assault  warrant  was  obtained 
on  the  16th  of  October,  and  nothing  ap« 
pears,  as  to  any  exertion  having  been  made 
to  put  it  in  force.  The  officer  who  held 
this  warrant  makes  no  affidavit.  There  was 
an  agreement  entered  into  between  Parlett 
and  Bozon ;  and  there  is  no  doubt  that  in  con- 
sequence of  that  agreement  Parlett  caused  the 
arrest  under  the  assault  warrant  to  be  made 
on  the  Sunday.  And,  although  it  is  stated 
that  Bozon  did  not  cause  it  to  be  made  on 
that  day,  and  did  not  know  of  it  until  after- 
wards ;  yet  the  whole  shews,  that  it  was 
done  for  the  purpose  of  making  the  arrest 
in  this  cause;  and  that  for  tliis  purpose 
Parlett  was  only  an  instrument  in  the  hands 
of  Bozon.  I  admit  that  contrivances  must 
sometimes  be  used  in  order  to  cause  the 
process  of  courts  of  justice  to  be  served ; 
but,  I  think,  no  contrivance  should  be  used 
to  cause  civil  process  to  be  served,  which 
would  not  justify  the  arrest  to  be  made 
under  that  process. 

Mr,  Justice  Parke* — I  think  the  right  of 
a  plaintiff  to  arrest  a  third  time  may  be 
very  doubtful.  The  general  rule  is,  that  a 
man  shall  not  be  arrested  a  second  time  for 
tlie  same  cause  of  action.  An  exception  to 
that  rule  is,  where  a  plaintiff*  has  not  been 
able  to  make  the  first  arrest  available ;  and 
he  therefore,  without  any  vexatious  con- 
duct on  his  part,  arrests  a  second  time. 
I  doubt  whether  the  exception  ever  has  been 
or  can  properly  be  extended  to  warrant  a 
tliird  arrest.  But,  without  giving  a  decided 
opinion  on  that  question,  I  agree  that,  in 
this  particular  case,  the  rule  should  be 
made  absolute  on  tlie  ground  put  by  my 
Brother  Bayley. 

Rule  absolute  to  discharge  the  cfe- 
fendant  out  of  custody. 

No  action  to  be  brought  by  him 
if  Mr.  Bozon  shall  within  two 
days  pay  the  costs. 


[The  principal  cases  on  this  subject  are 
collected  in  Pratt's  Digest^  tit.  "  Arrest," 
p.  77 ;  and  in  a  note  to  the  case  of  Kearney 
v.  Kingt  1  Chitty's  Rep.  274.  In  the  latter 
are  several  cases  which  do  not  appear  to  be 
elsewhere  reported. 

See  also  M*Ginnis  v.  M*  Curlings  6  D. 
&  R.  24,  where  the  general  rule,  as  to  the 
interference  of  the  Court  with  respect  to 
affidavits  of  debt,  was  bid  down  by  the 
Lord  Chief  Justice  Abbott.] 
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Bankrupt — Limitation  of  Actions — Assi" 
gnees. 

Tlie  4i4th  section  of  tlie  6  Geo.  4.  c.  1 6.  does 
not  protect  assignees  m  the  seizure  of  goods 
supposed  to  be  those  of  the  bankrupt,  and 
consequently  an  action  against  them,  in  re- 
spect  of  such  seizure,  is  well  brought,  though 
it  be  commenced  after  the  expiration  of  three 
months  from  the  fact  committed. 

Declaration  in  trespass  for  breaking  and 
entering  a  certain  building  of  the  plaintiff. 

There  were  other  counts  for  taking  the 
plaintiff's  goods. 

Plea — Not  guilty. 

The  cause  was  tried  at  the  last  Spring 
Assizes  for  the  county  of  Stafford,  befoi^^ 
Mr.  Justice  Park,  when  the  following  ap- 
peared to  be  the  principal  facts. 

The  defendant  was  assignee  of  one  Ti- 
mothy Edge,  a  bankrupt,  the  father  of  the 
plaintiff;  and  he  justified  the  seizing  of  the 
goods  in  question  as  such  assignee.  He 
did  not,  however,  appear  as  an  assignee  upon 
the  record ;  and,  upon  its  being  proposed 
on  his  behalf  to  put  in  the  commission  and 
other  proceedings,  to  shew  his  title  as  assi- 
gnee, it  was  objected,  on  behalf  of  the  plain- 
tiff*, that  it  was  incumbent  on  the  defendant 
to  prove  the  trading,  the  act  of  bankruptcy, 
and  the  petitioning  creditor's  debt,  to  sup- 
port the  commission.  The  defendant  relied 
upon  the  6  Geo.  4.  c.  16.  s.  90,  as  relieving 
him  from  the  necessity  of  this  proof,  no  no- 
tice having  been  given  of  any  intention  on 
the  part  of  the  plaintiff  to  dispute  the  com* 
missioui    The  learned  Judge  waa  of  opi- 
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him,  Mr.  Parlett,  against  all  claim  or  de- 
mand which  Mr.  Parlett  now  has  against 
the  said  Mr.  Gurney,  and  also  to  pay  Mr. 
Parlett  20/.  for  his  trouble  and  information 
within  three  days  after  Mr.  Gurney*s  arrest. 
Dated  this  Idth  day  of  November  1829. 

"  Frederick  Bozon." 

A  writ  had  been  issued  between  the  time 
of  Parlett's  first  calling  on  Bozon  and  the 
making  of  the  above  agreement,  and,  in 
consequence  thereof,  an  endeavour  was 
made,  through  information  given  by  Par- 
lett, to  arrest  the  defendant  that  evening, 
but  it  was  ineffectual. 

On  the  night  of  Sunday  the  16th  of  No- 
vember the  defendant  was  arrested  under 
the  assault  warrant,  which  had  been  ob- 
tained by  Parlett  a  month  before,  and  he  was 
taken  to  the  Compter  Gaol  in  Giltspur- 
streef.  In  the  morning  he  was  taken  to 
the  Police-office  at  Bow-street,  and  the 
matter  of  the  assault  was  examined  into  by 
the  magistrate.  Parlett,  in  the  interim, 
sent  notice  of  the  arrest  to  Bozon's  cham- 
bers, he  being  out  of  town.  His  clerk  im- 
mediately apprized  the  officer ;  and  Bozon, 
upon  his  return  to  town,  as  well  as  the 
officers,  went  to  the  Police-office.  Bozon 
did  not  previously  know  that  Parlett  in- 
tended to  cause  defendant  to  be  arrested  on 
a  Sunday  under  the  assault  warrant. 

When  the  magistrate  heard  the  case,  he 
ordered  the  defendant  to  find  bail  for  the 
assault.  For  want  of  bail  the  defendant 
was  remanded.  The  sheriff's  officers  then 
proposed  to  become  his  bail  on  the  charge 
of  assault ;  but  the  defendant  (perceiving 
that  the  object  was  to  procure  his  discharge 
from  the  Police-office  in  order  to  take  him 
again  into  custody  under  the  writ,)  refused 
to  accept  of  their  bail,  or  to  join  in  any  re- 
cognizance with  them.  Parlett  thereupon 
stated  to  the  magistrate  that  he  withdrew 
the  charge  of  assault.  The  defendant  was 
thereupon  discharged  from  the  Police-office, 
but  was  immediately  taken  into  custody  by 
the  sheriff's  officers  at  the  plaintiff's  suit. 
And  it  was  from  tliis  arrest,  under  the  cir- 
cumstances, that  the  defendant  sought  to  be 
relieved. . 

Mr.  Crawder  and  Mr,  Kelly  for  the  plain- 
tiff.— The  course  taken  in  order  to  obtain 
the  arrest  of  this  defendant  was  unobjec- 
tionable. The  charge  of  assault  was  not 
fabricated.    It  was  so  far  proved  that  tlie 


magistrate  ordered  the  defendant  to  find 
bail.  Nor  was  the  warrant  taken-out  for  the 
purposes  of  this  cause,  as  it  had  been  taken 
out  by  Parlett  before  he  had  any  commu- 
nication with  Bozon.  The  mere  circumstance 
of  the  warrant,  when  executed,  becoming 
available  for  the  purpose  of  civil  process,  is 
no  objection  to  it.  In  this  respect  the 
case  is  mainly  distinguishable  from  that  of 
Birch  v.  Prodger  and  another  (2),  There 
the  person  arrested  was  illegally  seized  in 
tlie  street  by  the  plaintiff,  forced  into  a 
coach  and  carried  to  the  chambers  of  the 
plaintifTs  attorney,  on  his  discharge  from 
which  he  was  arrested  by  the  officer  who 
had  been  placed  on  the  outside  for  the  pur- 
pose. There,  the  original  taking  was  ille- 
gal, and  was  cauaed  by  the  plaintiff  himself. 
Here,  the  original  taking  was  perfectly  law- 
ful, and  was  in  fact  not  brought  about  by 
the  plaintiff  or  his  attorney.  The  under- 
taking given  by  the  attorney  to  Parlett  was 
perfectly  legal ;  and  if  some  skill  and  dex- 
terity be  not  allowed  to  apprehend  those 
'  who  seek  to  elude  the  service  of  legal  pro- 
cess, justice  will  be  much  impeded.  The 
Court  will  only  see  that  the  means  used  be 
legitimate  and  proper.  Neither  is  this 
third  arrest  vexatious. 

[ilfr.  Juttice  Parke. — Can  you  find  any 
case  in  which  a  third  arrest  for  the  same 
cause  of  action  has  been  allowed  ?] 

None  has  been  found ;  but  it  is  submitted, 
that  the  principle  is  the  same,  whether  the 
arrest  be  a  second  or  a  third.  Where  the 
defendant  has  been  relieved  from  a  previous 
arrest  upon  some  ground  independent  of 
the  merits,  and  the  plaintiff  has  been  guilty 
of  no  vexatious  conduct,  he  is  entitled  to 
arrest  the  defendant  again.  This  was  held 
in  the  case  of  Kearney  v.  King  (S),  where 
the  plaintiff,  having  been  nonsuited  in  the 
first  action  on  the  ground  of  a  variance, 
was  allowed  to  arrest  the  defendant  a  second 
time. 

Mr.  Campbell^  Mr.  F.  PoUock^  and  Mr. 
Holroyd,  contra,  were  stopped. 

Mr.  Justice  Bayley. — It  is  clear  that  there 
can  be  no  arrest  made  on  civil  process  on  a 
Sunday.  And  there  is  a  great  difference 
between  the  power  given  to  make  arrest  on 
civil  process,  and  that  which  may  be  lawfully 

(i)  1  New  Rep.  135. 
(3)  1  Ghitt  Rep.  S73. 
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used  to  enforce  criminal  process ;  one  of 
the  leading  distinctions  being,  that,  in  some 
cases,  for  the  purpose^  for  the  latter  de« 
scription  of  process,  the  outer  door  may  be 
broken  open  ;  while  for  those  of  the  former 
it  cannot.  In  this  case  the  arrest  is  a  third 
one ;  and  it  is  impossible  not  to  see  that  the 
criminal  process  was  used  on  Sunday  to 
give  an  opportunity  for  making  the  arrest  on 
Monday.  This,  I  think,  ought  not  to  be 
allowed.  The  assault  warrant  was  obtained 
on  the  16th  of  October,  and  nothing  ap- 
pears, as  to  any  exertion  having  been  made 
to  put  it  in  force.  The  officer  who  held 
this  warrant  makes  no  affidavit.  There  was 
an  agreement  entered  into  between  Parlett 
and  Bozon ;  and  there  is  no  doubt  that  in  con- 
sequence of  that  agreement  Parlett  caused  the 
arrest  under  the  assault  warrant  to  be  made 
on  the  Sunday.  And,  although  it  is  stated 
that  Bozon  did  not  cause  it  to  be  made  on 
that  day,  and  did  not  know  of  it  until  after- 
wards ;  yet  the  whole  shews,  that  it  was 
done  for  the  purpose  of  making  the  arrest 
in  this  cause;  and  that  for  tliis  purpose 
Parlett  was  only  an  instrument  in  the  hands 
of  Bozon.  I  admit  that  contrivances  must 
sometimes  be  used  in  order  to  cause  the 
process  of  courts  of  justice  to  be  served ; 
but,  I  think,  no  contrivance  should  be  used 
to  cause  civil  process  to  be  served,  which 
would  not  justify  the  arrest  to  be  made 
under  that  process. 

Mr,  Justice  Parke. — I  think  the  right  of 
a  plaintiff  to  arrest  a  third  time  may  be 
very  doubtful.  The  general  rule  is,  that  a 
man  shall  not  be  arrested  a  second  time  for 
the  same  cause  of  action.  An  exception  to 
that  rule  is,  where  a  plaintiff  has  not  been 
able  to  make  the  first  arrest  available ;  and 
he  therefore,  without  any  vexatious  con- 
duct on  his  part,  arrests  a  second  time. 
I  doubt  whether  the  exception  ever  has  been 
or  can  properly  be  extended  to  warrant  a 
tliird  arrest.  But,  without  giving  a  decided 
opinion  on  that  question,  I  agree  that,  in 
this  particular  case,  the  rule  should  be 
made  absolute  on  the  ground  put  by  my 
Brother  Bayley. 

Rule  absolute  to  discharge  the  cfe- 
fendant  out  of  custody. 

No  action  to  be  brought  by  him 
if  Mr,  Bozon  shall  within  tno 
days  pay  the  costs. 


[The  principal  cases  on  this  subject  are 
collected  in  PratVs  Digest^  tit.  "  Arrest," 
p.  77  ;  and  in  a  note  to  the  case  of  Kearney 
v.  King^  1  Chitty's  Rep.  274.  In  the  latter 
are  several  cases  which  do  not  appear  to  be 
elsewhere  reported. 

See  also  M*Ginnis  v.  M*  Curling,  6  D. 
&  R.  24,  where  the  general  rule,  as  to  the 
interference  of  the  Court  with  respect  to 
affidavits  of  debt,  was  bid  down  by  the 
Lord  Chief  Justice  Abbott.] 
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Bankrupt — Limitation  of  Actions — Assi" 
gnees. 

The  44th  section  of  the  6  Geo.  4.  c.  1 6.  does 
not  protect  assignees  in  the  seizure  of  goods 
supposed  to  be  those  of  tlte  bankrupt,  and 
consequently  an  action  against  them,  in  re- 
spect  of  such  seizure,  is  well  brought,  though 
it  be  commenced  after  the  expiration  of  three 
months  from  the  fact  committed. 

Declaration  in  trespass  for  breaking  and 
entering  a  certain  building  of  the  plaintiff. 

There  were  other  counts  for  taking  the 
plaintiff's  goods. 

Plea — Not  guilty. 

The  cause  was  tried  at  the  last  Spring 
Assizes  for  the  county  of  Stafford,  befo^^ 
Mr.  Justice  Park,  when  the  following  ap- 
peared to  be  the  principal  facts. 

The  defendant  was  assignee  of  one  Ti- 
mothy Edge,  a  bankrupt,  the  father  of  the 
plaintiff;  and  he  justified  the  seizing  of  the 
goods  in  question  as  such  assignee.  He 
did  not,  however,  appear  as  an  assignee  upon 
the  record ;  and,  upon  its  being  proposed 
on  his  behalf  to  put  in  the  commission  and 
other  proceedings,  to  shew  his  title  as  assi- 
gnee, it  was  objected,  on  behalf  of  the  plain- 
tiff, that  it  was  incumbent  on  the  defendant 
to  prove  the  trading,  the  act  of  bankruptcy, 
and  the  petitioning  creditor's  debt,  to  sup- 
port the  commission.  The  defendant  relied 
upon  the  6  Geo.  4.  c.  1€.  s.  90,  as  relieving 
him  from  the  necessity  of  this  proof,  no  no- 
tice having  been  given  of  any  intention  on 
the  part  of  the  plaintiff  to  dispute  the  com- 
mission.   The  learned  Judge  waa  of  opi- 
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nion,  that  it  was  not  necesaary  for  the  de- 
fendant to  go  into  this  proof,  and  the  pro- 
ceedings were  accordingly  read. 

The  next  point  was  one  raised  hy  the 
defendant  under  the  44th  section  of  the 
ahove  act,  which  provides,  that  every  action 
brought  against  any  person  for  anything 
done  in  pursuance  of  that  act  shall  be  com- 
menced within  three  calendar  months  next 
after  the  fact  committed.  It  was  contended 
that  this  was  a  thing  done  in  pursuance  of 
the  act ;  and  as  the  action  was  not  brought 
within  three  months  after  the  fact  commit- 
ted, it  was  submitted,  on  the  part  of  the 
defendant,  that  it  was  out  of  time.  Subject 
to  this  point,  the  plaintiff  recovered  a  ver- 
dict, with  nominal  damages ;  the  finding  of 
the  jury  being  to  the  effect,  that  the  build- 
ing which  had  been  entered  was  the  plain- 
tiff's ;  but  the  goods  taken  were  the  bank- 
rupt's. 

A  rule  having  been  obtained,  calling  upon 
him  to  shew  cause  why  the  verdict  should 
not  be  set  aside, — 

Mr.  Campbell  and  Mr.  Curwood  shewed 
cause. — First,  it  was  incumbent  on  the 
defendant  to  give  proof  of  the  trading,  &c. 
in  support  of  the  bankruptcy.  The  plain- 
tiff was  not  bound  to  give  him  any  notice. 
The  plaintiff's  goods  were  taken  wrong- 
fully; and  he  does  not  know  in  what  as- 
serted right  the  trespasser  seizes  them.  On 
the  trial,  it  merely  turns  out  that  he  says 
be  was  assignee  of  a  person,  who,  as  he  says, 
liecame  a  bankrupt,  and  under  whom,  for 
the  first  time,  he  sets  up  a  claim. 

[^Mr,  Juttice  Parke. — That  construction 
of  the  clause  would  render  it  inoperative.] 

(This  point  was  not  pressed  further.) 

Then,  upon  the  second  point,  arising  out 
of  the  44th  section. — It  applies  only  to  ac- 
tions against  the  commissioners  and  those 
who  act  under  the  commissioners'  warrant. 
This  appears  to  be  evident  from  a  consider- 
ation of  the  sections  which  immediately  pre- 
cede the  one  in  question.  Section  40  pro- 
vides for  cases  where  the  commissioners 
have  committed  the  bankrupt  or  any  other 
person,  and  declares  that  the  Court,  before 
whom  any  action  is  tried,  may  look  at  the 
wholeof  the  examination.  Section  41  pro- 
vides, that  no  writ  shall  be  served  upon  any 
commissioner  for  anything  by  him  done  as 
auch  commissioner,  until  he  has  had  a 
month's  notice  in  writing.    Section  4)S  pro- 


vides, that  the  plaintiff  shall  not  recover  mi* 
less  he  prove  tlie  service  of  such  notice ; 
nor  shall  he  recover  at  all  for  anything  not 
expressed  in  the  notice.  Section  48  gives 
the  commissioner  a  power  to  tender  amends 
within  a  month  after  the  notice  ;  and  then 
comes  section  44,  which  provides,  that  the 
action  shall  be  brought  wniiin  three  months 
next  after  the  fact  committed.  Now,  how 
is  it  possible  for  the  Court  to  say,  that  this 
was  intended  to  protect  all  persons  who 
might  happen  to  be  assignees  and  to  set  up 
a  defence  in  that  character  ?  It  may  often 
happen  that  the  plaintiff  may  not  know  of 
the  fact  committed  until  after  the  expiration 
of  three  months.  '  The  seizmre  of  goods 
lying  in  a  dock  may  be  put  as  an  instance. 
The  whole  of  the  clause,  taken  in  con- 
nexion with  the  previous  clauses,  shews  that 
it  was  intended  to  apply  to  cases  where  the 
act  had  been  done  under  the  authority  of 
the  commissioners'  warrant.  The  assignees 
are  no  where  mentioned  in  these  clauses ; 
nor  are  their  rights  mentioned  at  all  until 
the  90th  section,  in  which  a  distinct  provision 
is  made  for  the  course  of  proceeding  in  ac- 
tions against  assignees.  It  may  be  said 
that  this  construction  would  place  no  limit 
to  actions  against  assignees,  bnt  that  which 
is  given  by  the  Statute  of  Limitations ;  and 
undoubtedly  it  is  so  ;  nor  is  there  any  rea- 
son why,  in  such  a  case  as  the  present,  it 
should  be  otherwise. 

ilfr.  R.  V.  RichardSf  contra.— Asstffnees 
are  entitled  to  the  benefit  of  this  clause 
where  they  act  in*  that  character,  though  they 
may  have  gone  beyond  their  authority. 
They  are  entitled,  by  analogy  to  the  case  of 
a  constable,  to  this  benefit ;  because,  as  it 
was  observed  by  Lord  Ellenborongh  in  the 
case  of  Theobald  v.  Crichmore  (1),  the  pro- 
tection is  only  required  in  cases  where  the 
person  authoriased  has  gone  beyond  his  au- 
thority ;  for  where  he  has  acted  in  stiKtnesa 
within  it,  he  does  not  require  any  protection. 

{^Mr.  Justice  BayUy. — But  there  must  be 
at  least  some  colour  for  the  person  acting 
under  such  an  authority. 

Mr.  Justice  Liitledale. — This  case  does 
not  at  all  fall  within  the  principle  of  that 
which  you  have  cited.] 

Then,  looking  at  the  case  upon  the  act 
itself. — The  44th  section  has  nothing  to  do 

(1)  i  Bam.  &  Aid.  tf  T. 
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with  actions  against  commissioners.  The 
provisiona  applicable  to  actions  against  com- 
missioners ^re  in  the  preceding  sections, 
and  in  those  the  commissioners  are  expressly 
named.  Section  44  makes  no  mention  what- 
ever of  the  commissioners. 

[Jffr.  Justice  Parke. — That  section  may 
explain  section  dl,  which  regulates  actions 
against  persons  acting  in  obedience  to  the 
commissioners'  warrant.] 

The  106th  section  provides  for  the  auditing 
of  the  accounts  of  the  assignees,  and  fixes 
the  time  for  doing  so,  at-  not  later  than  six 
months  from  the  last  examination.  If,  then, 
an  assignee  is  compellable  to  put  the  pro- 
perty in  a  course  of  distribution  within  six 
months  from  the  time  of  the  last  examina- 
tion, it  would  scarcely  be  in  the  contempla- 
tion of  the  legislature  to  leave  him  exposed 
to  actions  in  respect  of  that  property  for 
any  period  within  six  years.  The  assignees 
merely  discharge  their  duty  in  taking  the 
property. 

[Mr,  Justice  Bayley, — But  is  it  their 
duty  to  seize  the  property  ?  With  the  mes- 
senger it  may  be  different.  If  there  be 
any  property  which  the  messenger  has  not 
seised,  is  it  their  duty  to  seize,  and  thus 
to  take  the  remedy  into  their  own  hands  ?] 

The  Court  took  time  to  consider  ;  and 
on  the  following  day  the  Judges  delivered 
their  opinions. 

Mr,  Justice  Bayley, — The  verdict  found 
in  substance,  that  the  goods  in  question 
were  the  bankrupt's,  and  that  the  building 
in  which  they  had  been  taken  was  the  plain- 
tiff's. The  defendant,  the  assignee,  had 
consequently  been  guilty  of  a  trespass  in 
order  to  seise  them ;  and  the  question  was, 
whether  he  was  protected  by  the  44th  section 
of  the  6  Geo.  4.  c  16  ;  whether  this  tres- 
pass was  a  thing  done  *'  in  pursuance  of  that 
act."  It  is  not  necessary  to  cite  cases  for 
the  purpose  of  shewing  the  principle  which 
in  general  governs  the  interpretation  of 
words  like  those  which  I  have  mentioned. 
It  has  always  been  understood,  that  the  act 
done,  need  not  be  in  strict  conformity  with 
the  statute  which  uses  those  words ;  because, 
if  it  were,  protection  would  be  altogether 
onnecessary.  The  statute  in  question  con- 
tains many  clauses  giving  powers  to  get  in 
the  bankrupt's  property.  The  27th  empowers 
the  messenger  to  break  open  the  bankrupt's 


doors;  but  gives  no  power  to  break  open 
any  other  doors,  or  to  enter  any  other  places 
where  the  goods  of  the  bankrupt  may  hap- 
pen to  be.  It  goes  on  to  give  a  power  to 
seize  on  property  belonging  to  the  bankr 
rupt  in  any  prison  where  the  bankrupt  is  in 
custody.  Afterwards  comes  a  special  pro- 
vision (in  the  29th  section)  as  to  property 
concealed  in  the  houses  of  other  persons  ; 
and,  to  assist  in  the  obtaining  possession  of 
property  thus  situated,  a  Justice  of  the 
Feace  is  empowered  to  grant  a  search-war-* 
rant.  As  you  advance  in  the  act,-  you  find 
by  the  SSrd  section,  a  pow^r  given  to  the 
commissioners  to  put  questions  to  persona 
relative  to  the  person,  trade,  dealings,  or 
estate  of  the  bankrupt,  and  to  commit,  in 
case  satisfactory  answers  should  not  be 
given.  Subsequently,  beginning  at  the  41st 
section,  is  a  series  of  provisions  respecting 
actions  against  the  commissioners.  There 
is  to  be  a  month's  notice  of  action ;  and 
the  commissioners  may  tender  amends. 
All  those  seem  to  apply  to  actions  against 
the  commissioners.  Now  comes  the  clause 
upon  which  the  present  case  must  turn ; 
and  the  question  is,  whether  the  act  done 
for  which  this  action  is  brought,  is  a  thing 
done  in  pursuance  of  that  act  ?  The  act 
directs  the  property  of  the  bankrupt  to  be 
ass^ed  to  the  assignee ;  and  it  clothes 
him  with  a  right  to  the  property,  but  it 
goes  no  further.  The  ownership  of  the 
property  is  confirmed  to  the  assignee: 
bat  when  he  does  an  act  in  respect  of  his 
ownership  of  the  property,  and  not  in  re- 
spect of  anything  directed  by  the  statute, 
is  he  entitled  to  the  benefit  of  this  pro- 
vision ?  If  it  should  be  held  that  he  is, 
one  of  the  consequences  must  be,  that  a 
person  residing  abroad,  having  no  agent 
here,  would  be  barred  of  his  remedy,  if 
the  action  were  not  brought  within  the 
three  months.  That  would  be  merely  one 
of  the  consequences.  But  the  right  con- 
struction of  die  statute,  as' it  seems  to  me, 
is,  that  if  the  assignees  take  a  step  directed 
by  the  act  of  parliament,  but  take  it  erro- 
neously, they  are  within  the  protection  of 
the  words  **  in  pursuance  of  the  act ; " 
but  that  where  they  exercise  merely  their 
rights,  or  asserted  rights,  of  ownership  in 
the  property  of  the  bankrupt,  they  are  not 
within  that  protection.  This  very  point 
was  decided  in  the  Court  of  Common  Pleas 
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in  the  case  of  Carruthers  v.  Payne.  (1)  That 
was  an  action  of  trover  for  a  carriage ; 
and  this  very  question  being  raised,  the 
Court  took  time  to  consider  ;  and  although 
there  was  a  difference  of  opinion  among 
the  Judges,  the  majority  were  of  opinion 
that  the  act  done,  the  seizing  of  the  car- 
riage by  the  assignees,  was  ^an  act  done 
with  reference  to  their  ownership  in  the 
property  of.  the  bankrupt,  and  not  done 
*'  in  pursuance  of  the  act,"  according  to 
the  proper  interpretation  of  that  expres- 
sion. Upon  the  reason  applicable  to  this 
subject,  as  well  as  upon  the  authority  of 
the  case  I  have  mentioned,  I  think  the  de- 
fendant is  not  entitled  to  the  protection 
griven  by  the  clause  in  question. 

Mr,  Justice  LiUledale. — I  am  of  the  same 
opinion.  In  no  part  of  this  act  is  there  any 
direction  given  to  the  assignees  to  seixe  the 
property  of  the  bankrupt.  Their  right  to 
seize  roust  therefore  be  subject  to  the  same 
legal  regulations  to  which  all  other  owners 
of  property  are  subject.  We  have  been 
pressed  with  the  argument  that  this  -con- 
struction may  bear  very  hard  upon  assignees 
who  may  have  distributed  the  property,  for 
which  they  are  called  to  account,  in  divi- 
dends among  the  creditors.  But  a  different 
construction  would  bear  very  hard  upon  the 
rest  of  the  community  who  may  have  their 
property  seized,  and  whose  right  to  obtain 
redress 'would  be  limited  to  the  period  of 
three  months.  It  may  be  hard  either  way. 
The  Cburse  for  assignees  to  take  in  such 
cases,  is,  to  proceed  with  great  caution ;  to 
report  the  special  circumstances  to  the  cre- 
ditors, and  to  obtain  their  sanction  and  in- 
demnity for  any  measure  which  it  may  be 
necessary  to  take  in  order  to  obtain  posses- 
sion of  the  property.  We,  however,  are 
not  to  weigh  the  comparative  hardship  be- 
tween the  assignees  on  the  one  hand,  and  the 
rest  of  the  community  on  the  other ;  but 
are  to  give  that  which  we  conceive  to  be 
the  just  construction  of  the  act,  in  order  to 
efiect  the  intention  of  the  legislature.  And, 
looking  at  the  whole  of  this  act,  in^  order 
to  give  that  construction,  it  appears  to  me 
that  the  act  done  by  the  assignee  in  this 
case  was  not  done  in  pursuance  of  the  act 
of  parliament,  as  that  phrase  is  used,  but 
was  done  with  reference  to  the  rights  of 

(1)  5  Bing.  270;  7  Law  Joarn.  C,P.  58. 


property  with  which  he  was  vested  in  his 
character  of  assignee  ;  and,  consequently, 
that  this  action  was  well  brought,  although 
it  was  commenced  after  the  expiration  of 
three  months  from  the  fact  committed. 

Mr.  Justice  Parke. — I  entirely  concur  in 
opinion  with  my  learned  Brothers.  I  think 
this  clause  was  not  intended  to  place  assi- 
gnees in  a  situation  different  from  that  they 
were  in  before. 

Rule  discharged* 


MOBLET   AND   OTHERS   V,    HAY. 


1828.      ^ 

Dec.  17.  5 

Stoppage  in  Transitu — Waiver  of  Lien, 

1.  Where  goods  mere  sent  directed  to  the 
residence  of  the  buyer,  arrived  at  the  ware" 
house  of  a  wharfinger^  and  subsequently^  the 
buyer  being  insolvent^  the  contract  between 
him  and  tlie  seller  was  rescinded^  but  no  ap^ 
plication  was  made  to  the  wharfinger  until 
six  weeks  after  their  arrival  at  the  warehouse : 
it  was  held,  that  the  mere  delay  in  applying 
to  the  wharfinger  did  not  determine  the  tran- 
situs ;  that  the  goods  were  still  in  transitu  ; 
and  consequently  that  the  wharfinger  could 
not  set  up  a  lien  upon  the  goods  m  respect  of 
the  general  balance  due  to  him  from  the  seller. 

2.  Where  a  person  was  assumed  to  have 
had  a  lien  upon  goods  for  his  general  balance 
as  a  wharfinger,  and  upon  being  applied  to 
by  the  consignor  made  a  charge  only  in  re* 
spect  of  the  particular  goods;  but  was  not 
paid  at  the  time  on  account  of  the  difficulty 
of  getting  change  for  a  bank  note ;  and  the 
card  of  the  consignor,  with  the  consent  of  the 
wliarfinger,  was  nailed  on  the  goods,  awi  the 
parties  separated  upon  the  understanding  that 
the  consignor  should  send  for  the  goods  and 
pay  the  sum  which  had  been  named: — Held, 
that  these  facts  amounted  to  a  waiver  by  the 
w/iarfinger  of  his  lien  for  his  general  balance^ 
and  that  he  could  not  detain  the  goods  after  a 
tender  of  the  sum  he  had  previously  named. 

Trover  for  a  log  of  mahogany. — The 
cause  was-  tried  before  the  Lord  Chief 
Baron,  at  the  Spring  Assizes  1828,  for  the 
county  of  Derby,  when  the  following  ap« 
peared  to  be  the  principal  facta. 

The  plaintiffs  were  timbec  merchants, 
and  in  a  course  of  dealing  with  one  Gam« 
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Ue,  had  consigned  to  him  the  log  of  ma- 
hogany in  question.  It  was  directed  to 
Gamble  at  a  place  called  Shottle  Gate  in 
the  county  of  Derby ;  and  in'  the  course 
of  its  carriage,  hy  a  canal,  it  came  to  the 
wharf  of  the  defendant,  who  was  a  whar- 
finger, at  a  place  called  Chase  IVharf  a  few 
miles  from  SJhottle  Gate.  After  the  ma- 
hogany had  arrived  at  the  defendant's 
wharf».but  before  its  arrival  was  known. 
Gamble  wrote  to  the  plaintiffs  informing 
them  that  he  should  not  be  able  to  keep 
up  his  payments,  and  saying  that  he  should 
prefer  their  stopping  the  log,  and  seUing 
it  to  another  customer.  About  six  weeks 
afterwards,  one  of  the  plaintiffs  called  at 
the  defendant's  wharf:  saw  the  log,  and 
stated  that  he  came  to  take  it  away  ;  the 
defendant  stated  that  there  was  17s.  due 
upon  it ;  the  plaintifFproduced  a  one  pound 
note  and  offered  it  to  the  defendant ;  the 
latter  was  not  able  to  give  the  change,  and 
it  was  agreed  that  the  log  should  be  sent 
for.  The  defendant  told  the  plaintiff  he 
might  then  take  it  if  he  liked.  The  plain- 
tiff gave  the  defendant  his  card  and  re- 
quested the  defendant  to  nail  it  on  the  log, 
which  he  accordingly  did.  When  the  plain- 
tiff* sent  afterwards  for  the  log,  with  the 
17«.,  the  defendant  refused  to  give  it  up 
unless  the  whole  balance  due  from  Gamble 
to  him  were  paid. 

The  Lord  Chief  Baron,  in  leaving  the 
case  to  the  jury,  observed,  that,  it  was  ne- 
cessary for  the  plaintiffs  to  shew  a  property 
in  the  mahogany.  There  was  no  doubt 
that  originally  they  had  such  property ; 
but,  as  soon  as  he  sold  it  and  launched  it 
on  the  canal,  it  became  the  property  of 
Gamble,  and  they  were  creditors  of  Gam- 
ble for  the  price.  The  defendant  conten- 
ded that  when  the  mahogany  arrived  at  his 
wharf  it  was  Gamble's  property  ;  and  that 
he  the  defendant  had  a  lien  upon  it  for  all 
the  money  which  Gamble  owed  him.  "  A 
wharfinger,"  the  learned  Judge  continued, 
"  has  a  general  lien ;  and  if  it  is  a  necessary 
part  of  his  business  to  pay  the  freight,  I 
think  the  lien  applies  to  that,  as  well  as  to 
the  wharfage.  At  all  events,  he  has  a  lien 
for  the  general  balance  due  to  him  for 
wharfage.  But  there  is  another  part  of  this 
case  to  which  it  is  necessary  that  I  should 
draw  your  attention*  Supposing  for  the 
present,  that  the  defendant  had  a  lien 
Vol.  VII.  K.B. 


upon  this  mahogany  for  his  general  balance 
as  a  wharfinger,  he  might,  if  he  pleased, 
waive  that  lien ;  and  it  was  for  you  to  say, 
from  all  the  circumstances,  whether  he  iin- 
tended  to  do  so."  The  learned  Judge, 
then  recapitulated  the  facts,  respecting  the 
consent  of  the  defendant  to  give  up  the 
mahogany  on  being  paid  1 7s, ;  the  going 
off*  from  that  arrangement  for  the  want  of 
change ;  and  the  nailing  of  the  plaintiff's 
card  upon  the  mahogany  by  the  defendant 
at  the  plaintiff's  request.  And  he  told 
them,  that  if  they  were  of  opinion  that 
the  defendant  did  intend  to  waive  his  lien, 
'  the  plaintiffs  were  entitled  to  a  verdict. 
The  jury  found  a  verdict  for  the  plaintiffs ; 
and,  a  rule  having  been  obtained  by  Mr. 
Clarke  calling  upon  them  to  shew  cause 
why  that  verdict  should  not  be  set  aside, — 

Mr.  Deiiman  and  Mr.  Langsitnv  appeared 

to  shew  cause  ;  but,  upon  the  report  of 

the  learned  Judge  being  read,  the  Coujrt 

called  upon  the  defendant's  counsel  to  sup- 

.  port  their  rule  ;  and  accordingly* 

Mr.  Clarke  and  Mr,  Clinton,  in  support 
of  the  rule. — A  wharfinger  has  a  general 
lien  for  his  balance. 

[^Mr.  Justice  Parke. — Surely,  not  against 
a  person  who  has  a  right  of  stoppage  in 
transitu.'] 

The  transitus  was  here  at /an  end.  The 
goods  remained  for  six  weeks  after  their 
arrival  at  the  defendant's  wharf,  before 
any  claim  was  made  by  the  plaintiffs.  If 
they  had  perished,  the  loss  would  have 
fallen  upon  Gamble,  and  not  upon  the 
plaintiffs.  The  case  in  respect  of  the 
transitus  resembles  that  of  Rowe  v.  Pick' 
ford  (1),  where  the  consignee  had  no  ware- 
house of  his  own ;  and  the  transitus  was 
held  to  be  at  an  end  on  the  arrival  of  the 
goods  at  the  waggon-ofHce.  Here,  the 
transitus  must  be  considered  as  being  at 
an  end  on  the  arrival  of  the  goods  at  the 
defendant's  wharf.     . 

[Mr.  Justice  Bayley. — In  that  case  there 
was  no  place  of  direction  on  the  goods. 
.  The  principle  upon  which  that  case  went 
was,  that,  if  it  is  the  habit  of  a  trader  to 
let  the  goods  remain  at  the  waggon-ofiicey 
until  he  gives  them  a  direction,  the  tran^ 
situs  is  at  an  end  on  their  arival  there, 
unless  the  consignor  gives  them  an  ulterior 
direction.] 

(1)  1  Moore,  516;  8  Taunt.  83. 
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[^Mr.  Justice  Parie.— And  even  if  you 
are  entitled  to  a  general  lien,  you  cannot 
insist  upon  it  against  the  right  of  the  con- 
signor to  stop  the  goods  in  transitu.  That 
was  held  in  the  case  of  Oppenheim  and 
another  v.  Russell  (2). 

That  was  the  case  of  a  carrier. 

[^Mr,  Justice  Bayley. — Be  it  so.  Still  a 
wharfinger  who  sets  up  a  lien  for  his  balance 
against  the  consignee,  must  rest  upon  the 
rights  of  that  consignee.] 

But  the  transitus  is  not  to  last  for  ever. 

The  goods  would  scarcely  be  said  to  be 
in  transitu^  after  they  had  been  six  weeks 
at  the  wharf.  In  the  case  of  Richardson  v. 
Ooss  (3),  the  contract  was  rescinded  before 
the  arrival  of  the  goods  ;  and  Mr.  Justice 
Chambre  observed,  that,  "  if  a  man  be  in 
the  habit  of  using  the  warehouse  of  a 
wharfinger  as  his  own,  and  make  that  the 
repository  of  his  goods,  and  dispose  of 
them  there,  the  journey  would  be  at  an  end 
when  the  goods  arrived  at  such  warehouse." 

[Mr.  Justice  Bayley, — But  you  have  not 
that  fact  in  this  case ;  and  if  you  had,  you 
would  be  under  this  difficulty :  you  told 
the  plaintiff  the  freight  was  but  I7s.  and 
that  upon  payment  of  that,  he  might  have 
away  the  mahogany.  Your  lien,  if  you 
had  any,  was  therefore  waived.] 
.  The  plaintiff  made  no  tender  of  the 
money.  Besides,  the  defendant  does  not 
appear  then  to  have  been  aware  of  the 
extent  of  his  claim.*  The  case  of  Boards 
fnan  v.  Sill  (4)  appears  to  be  the  only  one 
in  which  the  question  of  waiver  of  lien 
has  been  discussed.  The  person  claiming 
ttie  Hen  was  there  held  to  have  waived  it, 
because,  when  the  goods  were  demanded, 
he  claimed  to  hold  them  as  his  own  pro- 
perty ;  setting  up  a  ground  for  retaining 
th^m  perfectly  inconsistent  with  his  lien. 

Mr.  Justice  Bayley, — I  think  that,  in  this 
case,  the  transitus  of  the  goods  was  not 
at  an  end.  In  the  case  of  Rowe  v.  Pick^ 
ford  the  consignee  had  no  warehouse  of 
his  own  ;  and  the  goods  themselves  had 
nothing  about  them  from  which  an  ulterior 
destination  could  be  inferred.  '  The  facts 
were  altogether  different  from  those  of  the 
present  case.    In  Ricfiardson  v.  (7ow,  the 

;s)  9  Boe.  &  Pui.  4«. 

;3)  Id.  117. 

,4;  1  Campb.  410,  note. 


facts  were  also  very  different.  There  the 
goods  were  nominally  left  at  the  warehouse 
belonging  to  the  wharfinger,  until  they 
were  sent  for  by  the  consignee.  That  fact 
does  not  appear  in  this  case ;  but  there  is 
a  fact  which  goes  the  other  way :  for  it 
appears  that  the  goods  were  addressed  to 
Gamble  at  ShotUe  Gate ;  and,  until  the 
contrary  appears,  they  must  be  considered 
as  being  on  their  way  to  Shottle  Gate  as 
long  as  they  remained  at  the  wharf.  This 
was  the  principle  laid  down  in  Oppenheim 
V.  RusselL  But,  upon  the  second  point,  I 
should  be  of  opinion,  that  the  plaintiff  was 
entitled  to  recover,  even  if  the  defendant 
in  the  first  instance  had  any  lien.  That 
lien  was  waived  by  what  passed  between 
the  plaintiff  and  the  defendant  at  the  wharf. 
The  defendant  had  no  right  to  lull  the 
plaintiff  into  a  supposed  security  as  to 
these  goods.  He  told  the  plaintiff  that  he 
might  have  the  mahogany  on  paying  the 
17<. ;  and  the  plaintiff's  card,  with  the  as- 
sent of  the  defendant,  was  put  upon  the 
goods.  This,  I  think,  amounted  to  a  wai- 
ver of  the  lien. 

Mr,  Justice  LittledaUp — I  am  of  the  same 
opinion.  There  was  no  evidence  to  shew 
that  Gamble  was  in  the  habit  of  using  the 
defendant's  warehouse  as  his  own ;  and 
therefore  Shottle  Gate  must  be  understood 
to  be  the  place  of  their  destination.  The 
transitus  was  consequently  not  at  an  end.* 
Upon  the  other  point,  I  am  also  of  opim'on» 
that  the  conduct  of  the  defendant  amount- 
ed to  a  waiver  of  his  lien  if  he  had  any. 

Mr,  Justice  Parke, — I  concur  in  opi- 
nion with  my  learned  Brothers  upon  both 
points. 

Rule  discharged. 


ALLAN  0.  HARRISON. 


18^28.       1 

Nov.  8.    I 

Stamp — Joint  and  several  LiahiUty, 

Where  an  instrument^  if  executed  by  tmic 
person  only^  would  require  but  one  stamps  the 
circumstance  of  its  being  executed  by  eevermi^ 
for  one  common  purpose^  wiU  not  render  ii 
necessary  that  there  should  be  more  than 
stamp,  although  the  interest  of  the  d^e 
persons  may  not  be  the  same. 
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Accordmgly^  where  ietend  persanst  mem* 
hers  of  an  insurance  etub^  executed  a  power 
of  eilameyf  to  underwrite  policies  of  insu" 
nmce  on  their  account^  one  stamp  on  the  in* 
strument  was  held  to  he  sufficient^  although 
tome  of  the  members  themselves  insured  with 
tke  ckbfor  their  own  ships. 

Action  on  a  policy  of  insurance*  The 
defendant,  with  others,  being  the  members 
of  sn  insurance  club,  had  authorized  the 
ligniDg  of  the  policy  by  a  power  of  attorney 
which  had  the  usual  stamp.  It  was  con- 
tended, on  the  part  of  the  defendant,  that, 
as  the  persons  who  executed  the  power  did 
not  fill  any  joint  character,  but  were  au« 
tborizing  die  enterinff  into  an  engagement 
which  would  make  them  separately  as  well 
tt  jointly  liable,  there  should  be  a  separate 
stamp  for  each  person  who  executed  the 
power.  Subject  to  this  point,  the  plaintiff 
obtained  a  verdict 

Mr.  C.  Cresswell  now  renewed  the  ob- 
jection. He  admitted,  that,  in  the  case  of 
Bonis  y.  Williams  {l)f  it  bad  been  held,  that 
where  the  subject-matter  related  to  one 
common  fund,  although  it  was  separate  as 
to  the  share  of  each,  one  stamp  was  suf- 
ficient* But  here  there  was  a  difference, 
inasmuch  as  where  any  of  the  members  of 
the  club  assured  in  respect  of  their  own 
ihips  they  were  the  assured ;  and  they 
would  not  then  have  a  common  intereat  with 
the  assurers*     But  by— 

The  Court, — One  stamp  is  sufficient. 
There  is  community  of  purpose ;  and,  to  a 
great  extent,  community  or  interest. 

Rule  refused. 


1828.       \   THX  KINO  V.  THX   MAYOR  AMD 
Nov.  10*    y  JURATS  OF  RTX* 

Corporaiion — Custom-^Freeman's  Son, 

Where  the  custom  of  a  corporation  waSf 
thai  '^EVXRT  frbbmam's  son  bam  m  the 
town  afUr  his  father  was  a  freeman^  should 
be  admUied  a  freeman  on  attaining  his  age  of 
twemtff-'One  years ;"  and  no  instance  appeared 
moe  lAe  time  of  Queen  EliMabetht  of  mare 
thorn  erne  son  of  a  freeman  honing  been  air 

(1)  18  East,  ese  I  1  Phn,  oa  £r.  490* 


mitted  in  right  of  his  father : — //eU,  that 
the  expression  **  Every  freeman's  son,** 
when  construed  by  tJie  usage,  did  not  mean 
'*  EVERT  SON  of  a  frcemon  ;"  and  that  the 
custom  was  satisfied  by  one  son  of  afre^^man 
being  admitted. 

The  question  in  this  case  was  raised  in 
the  form  of  a  mandamus  directed  to  the  de- 
fendants, commanding  them  to  admit  as  a 
freeman  of  the  town  of  Rye,  a  person  who 
claimed  to  be  a  freeman  thereof.  The 
mandamus  recited  a  custom,  the  existence 
of  which  was  denied  by  the  defendants  in 
their  return  to  the  mandamus.  Issue  was 
joined  on  the  return ;  and  the  cause  came 
on  for  trial,  before  Lord  Tenterden,  at  the 
Middlesex  Sittings  after  last  term* 

The  issue  was, 

Whether  there  was  a  custom,  that 
"  every  person  being  the  son  of  a  freeman 
of  the  town,  born  within  the  same  after 
the  admission  of  his  father  as  such  freeman, 
and  having  attained  his  age  of  twenty-one 
years,"  had  aright,  in  respect  thereof,  to  be 
admitted  a  freeman. 

The  facts  relative  to  Thomas  Barry,  the 
present  claimant,  were,  that  he  came  within 
the  above  description ;  namely,  he  was  the 
son  of  a  freeman,  bom  within  the  town 
after  his  father  was  admitted  a  freeman,  and 
he  had  attained  his  age  of  twenty-one  years. 
But  then  came  tlie  fact  upon  which  the 
case  was  to  turn.  He  had  had  an  elder 
brother,  which  brother  had  been  admitted 
a  freeman,  and  had  died.  From  this  the 
corporation  contended  that  the  custom  of 
the  borough,  as  it  really  existed,  had  been 
satisfied* 


The  facts  relative  to  tlie  borough,  as 

Sards  this  cause,  appeared  to  be  as  fol- 
)ws ; — 

Rye  was  a  borough  by  prescription.  The 
books  of  the  corporation  did  not  carry  the 
proceedings  with  accuracy  to  a  date  earlier 
than  the  reign  of  Elizabeth. 

The  following  were  some  of  the  entries : — 

9th  March—^th  Elizabeth. — And  further  it 
is  agreed  that  all  men  bom  within  the 
town,  shall  be  made  free,  paying 
therefore  Ms,,  and  every  freeman's 
son  to  be  made  free  as  of  old  and 
ancient  time  hath  been  accustomed. 
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9th  Eliz. — Item — That  touching  making 
of  freemen's  sons,  to  be  used  therein 
as  heretofore  hath  been  accustomed, 
without  fee, 
12th  Eh'zabeth. 

1.  From  henceforth,  no  person  not 
horn  in  the  town  shall  be  made  free 
under  the  pain  of  20s, 

2.  Every  person  and  persons  horn 
in  the  town,  not  being  a  freeman's  son 
at  the  lime  of  his  and  their  hirth,  shall 
be  made  free  under  the  sum  of  10/. 

3.  Every  freeman's  son  born  in  the 
town  shall  be  free  by  his  father's  copy, 
as  of  old  and  ancient  time  hath  been 
used. 

The  town  clerk,  who  produced  the  books, 
stated,  that  he  was  himself  a  freeman ;  that 
his  father  had  been  a  freeman  ;  that  he 
(the  town  clerk)  had  three  brothers  who 
were  not  freemen ;  and  that  he  knew  of  no 
instance  of  more  than  one  son  of  a  freeman 
having  been  admitted  a  freeman  in  right  of 
his  father. 

Lord  Tenterden  hereupon  intimated  his 
opinion,  that  the  expression  "  every  free- 
man's son,"  must  be  understood,  with  re- 
ference to  the  usage,  to  mean,  that  one  son 
of  a  freeman  should  be  admitted  in  right  of 
his  father ;  and  that  the  expression  could 
not  be  construed  to  mean  every  son  of  a 
freeman,  since  it  could  never  be  supposed 
that  since  the  time  of  Elizabeth,  whence 
the  records  were  kept  regularly,  that  the 
different  sons  of  freemen  would  not  have 
enforced  their  right  if  right  they  had. 
*•  There  was  an  instance  in  the  time  of 
Elizabeth,  of  an  admission  thus  : — 

28th  Aug.— 10th  Eliz.— Robert  fiennett 
and  John  Bennett  made  free  by  virtue  of 
their  father's  copies  according  to  the  cus- 
tom. 

But  it  was  not  proved  that  Robert  and 
John  were  brothers. 

It  was  stated  in  the  opening  for  (he  pro- 
secution, that  there  were  two  other  in- 
stances in  the  reign  of  Elizabeth,  o£  difie-" 
rent  sons  of  the  same  freeman  being  ad- 
mitted ;  but  this  fact  was  not  proved. 
'4  And,  upon  the  opinion  above  expressed 
by  Lord  Tenterden,  a  verdict  was  found 
for  the  defendants. 

Mr.  Adam  now  moved  for  ^  new  trial ; 
contending,  that  the  expression   '*  every 


freeman's  son,"  in  the  class  No.  d.  above 
mentioned,  meant  *'  every  son  of  a  free- 
man." That  this  construction  was  neces- 
sary ;  otherwise  all  the  freeman's  sons  but 
one  would  be  deprived,  under  the  classes 
No.  1.  and  No.  2.,  of  the  benefit  of  admission 
without  paying  fines.  Thus,  none  of  the 
sons  of  the  freemen  came  within  either  of 
the  classes  No.  1.  and  2.;  because  they 
would  be  born  in  the  town,  and  would 
be  the  sons  of  freemen  at  the  time  of  their 
birth ;  and  yet  if  they  did  not  come  witliin 
the  class  No.  3.,  they  could  not  be  admitted 
without  paying  fines ;  and  that  this  would 
be  against  the  plain  meaning  of  the  rules, 
which  evidently  meant  to  confer  a  benefit 
on  freemen's  sons.     But — 

The  Court  were  of  opinion,  that,  under 
the  circumstances,  the  construction  given 
by  Lord  Tenterden  was  the  correct  onci 
and 

Refused  the  rule* 

[For  tlie  history  of  this  borough,  aee 
Oldfield^s  Representative  History^  part  2.» 
vol.  3.  p.  418.] 


1829.      ) 
Jan.  22.   3 


BICKETTS  AMD  OTHERS,    ASSIG- 
NEES, V.  TOULMIN. 


BHi  of  Exchange — Waiver  of  Notice  of 
Dishonour, 

Where  the  plaintiffs  in  an  action  agamei 
the  drawer  of  a  bill  of  exchange,  does  noi 
prove  express  notice  given  in  due  time  of  tie 
dishonour  of  the  hilly  but  relies  upon  certain 
facts  in  the  defendant's  onm  conduct  suhse^ 
quently,  as  shewing  that  he  had  notice^  and 
knew  that  he  was  liable  to  pay,  those  facts 
must  be  left  to  the  jury ;  and  the  Ju^e  at 
Nisi  Prius  will  not  pronounce  upon  their  legal 
effect  without  submitting  the  case  to  ike  jury. 

This  was  an  action  of  assumpsit,  i^mhi 
several  bills  of  exchange  and  notes,  of  ^v^ich 
the  plaintiff  was  either  drawer  or  indoraer 
to  the  bankrupts,  who  had  been  bankers. 

Plea — The  general  issue. 

The  cause  was  tried,  before  Mr.  Justice 
Park,  at  the  last  Assizes  for  Bristol. 

The  plaintiffs  did  not  prove  express 
notice  to  the  defendant  of  the  dishonour  of 
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these  bills  and  notes ;  but  they  offered  in 
evidence  a  number  of  circumstances,  shew- 
ing that  the  defendant  must  have  known  of 
their  being  dishonoured,  and  that  he  dealt 
with  them  as  being  his  own,  although  they 
remained  in  the  custody  of  the  bankrupts. 
One  of  the  facts  in  question  was,  that  the 
defendant  gave  to  the  bankrupts  an  order 
upon  the  executors  of  one  of  the  parties  to 
the  bills  and  notes,  in  which  he  desired  them 
to  pay  to  the  bankrupts  the  dividend  which 
they,  the  executors,  were  about  to  pay  in  re- 
spect of  the  debts  of  their  testator.  In 
this  order  the  defendant  used  the  expres- 
sion '^  my  dividends,"  when  speaking  of  the 
dividends  on  the  bills  in  question,  which 
had  then  been  long  over-due.  The  circum- 
stances combined,  appeared  to  be  so  strong 
in  favour  of  the  plaintiffs,  that  the  learned 
Judge  observed  to  the  jury,  they  must  find 
a  verdict  for  the  plaintiffs,  unless  they  sup- 
posed the  defendant  had  been  taken  in  and 
cheated. 

The  officer  of  the  Court  thereupon  an- 
nounced a  verdict  for  the  plaintiffs;  no 
question  having  been,  in  point  of  form,  left 
for  the  consideration  of  the  jury. 

A  rule  having  been  obtained,  calling  on 
the  plaintiffs  to  shew  cause  why  the  verdict 
should  not  be  set  aside, — 

Mr,  Manning  and  Mr.  FolleU  shewed 
cause ;  contending,  that  the  evidence  abun- 
dantly shewed  that  the  defendant  knew  he 
was  liable,  and  acted  under  that  knowledge. 
Mr.  Serjeant  Merewether  and  Mr,  Ser» 
je^rUBompaSt  contra. — Whatever  may  be  the 
supposed  weight  of  the  facts  in  question,  oir 
their  probable  influence  upon  the  minds  of 
the  jury,  the  question  should  have  been  left 
to  them.  If  due  notice  was  not  given,  it 
does  not  follow  that  every  circumstance  in- 
dicating an  implied  promise  is  to  bind  the 
drawer.  The  case  of  Borradaile  v.  Lowe  (1) 
is  an  authority  that  the  promise  must  be 
express ;  and  whether  there  has  been 
such  a  promise  or  not,  is  a  question  for  the 
jury. 

Lord  Tenlerden. — The  conclusion  at 
which  I  should  have  arrived  upon  these 
£icte  is  that  which  appears  by  this  verdict* 
The  defendant's  own  conduct  shewed  that 
be  knew  he  was  liable.    But  I  cannot  say 

(0  4Tsimt.98. 


that,  if  I  had  tried  the  cause,  I  should  not 
have  left  the  case  to  the  jury. 

Mr*  Justice  Bayley, — I  think  the  defen- 
dant's own  conduct  clearly  shews  that  he 
knew  he  was  liable ;  but  I  think  with  my 
Lord  that  the  case  should  have  been  left  to 
the  jury. 

Mr.  Justice  LUtledale  and  Mr.  Justice 
Parke  concurred. 

Rule  aisolute. 

See  Lundiey.  Robertson^  7  East,  231. 
Stevens  v.  Lynck^  12  East,  38. 


I.— Dec.  ID.") 
>.— Feb.  18.3 


1828.— Dec.  19." 
1829. 


OALLIBBS  V.  MOSS. 


Devise — Mortgage — Residue. 

1.  Where  a  testator  was  mortgagee  infee, 
and  devised  all  his  freehold  estates  under 
certain  limitations  which  could  be  applicable 
only  to  property  which  was  his  own : — HeU 
that  the  devise  did  not  pass  his  legal  estate 
as  mortgagee. 

2.  Where  that  testator  in  another  pari  of 
his  will  devised  all  his  stock  in  trader  cotton* 
milli  machinery,  cupola  furnace,  mineral 
iooU,  implements  and  utensils,  ready  money, 
and  SECURITIES  foe  money,  debts,  personal 
estate  and  effects,  upon  trust  that  the  trustees, 
their  heirs,  ^c.  should  dispose  of  the  stock,  get 
in  the  debts,  and  lay  out  the  produce  m  the 
purchase  of  freehold  property,  upon  certain 
trusts : — Held,  that  this  devise  did  not  pass 
the  testator* s  legal  estate  as  mortgagee. 

This  was  an  action  of  replevin, — ^Nothiog 
turned  upon  the  pleadings.  The  cause  was 
tried,  at  the  last  Assises  for  Hereford,  be- 
fore Mr.  Justice  Park,  when  the  defendant, 
who  justified  the  distress  in  question,  ob- 
tained a  verdict.  Whether  he  was  entitled 
to  retain  that  verdict  or  not,  depended 
upon  the  construction  of  a  will,  whieh  will 
be  hereafter  stated. 

The  will  was  of  Peter  Nightingale,  dated 
the  6th  of  May  1803,  who  was  mortgagee 
in  fee  of  the  place  in  question.  He  ap- 
pointed as  his  executors,  qertain  persons, 
**  his  good  friends,"  John  Toplis,  esq,, 
Thomas  Sazloo,  an4  John  Alspp ;  it  was 
under  these  persons  that  the  defendant  jut-  - 
tified.    The  tesutor  then  proceeded  to  de» 
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▼ise  a  certain  portion  of  his  real  estate, 
consisting  of  a  mansion  which  he  inhabitedi 
and  a  mansion-house  contiguous  to  it,  to  a 
person  of  the  name  of  Mary  Brown,  with 
certain  remainders  over.  Then,  after  giv- 
ing specifically  certain  other  parts  of  his 
estate  to  other  parties,  and  having  charged 
his  real  estates  generally  with  an  annuity, 
he  proceeded  to  devise  thus  :-^ 

**  And^  subject  to  the  payment  of  the  said 
several  annuities  and  pecuniary  legacies,  I 
give  and  devise  all    my  manors,    farms, 
messuages,  lands,  tenements,  tythes,  here- 
ditaments, and  real  estate,  situate  and  lying 
in  the  parish  of  Matlock  and  Ashover  au>re- 
iaid,  and  in  the  parish  of  Crick  in  the  said 
county  of  Derby,  or  elsewhere  in  England 
(save  and  except  my  said  mapsion-house  at 
Woodend  aforesaid,  and  the  said  several 
closes  and  hereditaments  hereinbefore  given 
and  devised  to  the  said  Mary  Brown,  her 
executors,  administrators  and  assigns,  for 
the  term  aforesaid,)  unto  the  said  John 
Toplis,  Thomas  Saxton,  and  John  Alsop, 
their  heirs  and  assigns,  until  such  time 
as  the  said  William  Edward  Shore  shall  at- 
tain his  age  of  twenty-one  years,  or  in  case 
of  his  death,  before  he  shall  attain  that  age 
without  leaving  issue  male  of  his  body  law- 
fully begotten,  then,  until  such  time  as  his 
said  sister  Mary  Shore  shall  attain  her  age 
of  twenty-one  years,  in  trust,  nevertheless, 
that  the  said  John  Toplis,  Thomas  Saxton, 
and  John  Alsop,  or  the  survivor  of  them, 
or  the  heirs  or  assigns  of  such  survivor,  as 
shall  apply  and  dispose  of  the  rents  and 
profits  arising  from  my  said  real  estates 
hereinbefore  devised  to  them,  upon  such 
trusts  and  for  the  same  purposes,  as  ar^ 
hereinafter  expressed  and  directed  of  and 
concerning  the  same,  and  also  of  and  con- 
cerning such  parts  of  personal  estate  as  is 
faereinaf^r  given  and  bequeathed  to  them', 
my  said  trustees ;  but  it  is  nevertheless  my 
mind  and  will  that  my  said  trustees,  or  the 
survivor  of  them,  or  the  heirs  or  assigns  of 
such  survivor,  shall  have  a  discretionary 
power  of  selling  and  disposing  of  such  part 
of  my  said  real  estates  as  are  hereinafler 
directed  to  be  sold  and  disposed  of;  and 
when,  and  so  soon  as  the  said  William  Ed- 
ward Shore  shall  have  attained  his  age  of 
twenty-one  years,  then  I  give  and  devise 
unto  him  and  his  assigns  all  and  singular 
my  said  manors,  messuages,  farms,  lands, 


tenements,  tytlies,  hereditaments,  and  real 
estates,  and  parts  and  shares  of  manors, 
messuages,  farms,  lands,  tenements,  tythes, 
hereditaments,  and  real  estates,  in  the 
parishes  of.  Matlock,  Ashover,  and  Crick 
aforesaid,  or  elsewhere  (save  and  except 
as  hereinbefore  mentioned  and  excepted)  ; 
and  when  and  so  soon  as  he  shall  have  at- 
tained his  age  of  twenty-five  years,  then  I  also 
give  and  devise  unto  him  and  his  assigns 
all  that  my  said  mansion-house  at  Woodend 
aforesaid,  and  the  said  several  closes  and 
hereditaments  hereinbefore  given  and  de- 
vised to  the  said  Mary  Brown  for  the  term 
or  time  aforesaid ;  to  hold  the  same  respec- 
tively unto  the  said  Wro.  Edward  Shore,  and 
his  assigns,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  or  for 
any  manner  of  waste,  other  than  voluntary 
waste  in  pulling  down  buildings  which  he 
shall  not  re-edify." 

On  the  trial,  the  defendant  relied  upon 
the  part  of  the  will  just  cited,  as  being  suf- 
ficient to  carry  the  mortgaged  premises  in 
question  to  the  trustees.  But  it  was  af> 
terwards  admitted,  on  the  argument,  that 
that  part  of  the  will  was  not  sufficient  for 
that  purpose,  inasmuch  as  the  estate  (what- 
ever it  was)  of  the  trustees  determined  at 
the  time  William  Edward  Shore  attained 
his  age  of  twenty-one  years,  which  he  did 
before  the  time  mentioned  in  the  defendant's 
cognizance.  The  words  upon  which  the 
defendant's  counsel  afterwards  relied,  as 
giving  the  legal  estate  in  these  mortgaged 
premises  to  the  trustees,  were  the  following : 
*'  Also,  I  give  and  bequeath  all  my  stock 
in  trade,  cotton-mill,  machinery,  cupola 
furnace,  mineral  tools,  implements,  and 
utensils,  ready  money,  and  securities  for 
moneys  debts^  personal  estate,  and  effects  of 
what  nature  or  kind  soever  and  whereso- 
ever, (not  hereinbefore  specifically  be- 
queathed,) unto  the  said  John  Toplis,  Tho- 
mas!-Saxton,  and  John  Alsop,  their  execu- 
tors, administrators  and  assigns,  upon  trust 
that  they,  the  said  John  Toplis,  Thomas 
Saxton,  and  John  Alsop,  or^the  survivor  of 
them,  or  the  Itehrs,  executors,  administra- 
tors or  assigns  respectively  of  such  survi- 
vor, do  and  shall,  as  soon  as  conveniently 
may  be  after  my  decease,  sell  and  dispose  of 
my  said  stock  in  trade,  cotton-mill,  roaclii«> 
nery,  cupola  furnace,  mineral  tools,  imple- 
ments, and  utensils,  personal  estate  and  ef- 
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frct8«  md  collect  in  and  receive  all  such 
sum  and  sums  of  money  as  shall  be  due  and 
owing  to  me  at  the  time  of  my  death,  and 
lay  out  and  invest  the  same,  and  also  the 
rents  and  profits  of  my  real  estates  (during 
the  respective  minorities  of  the  said  Wil- 
liam Edward  Shore^  and  his  said  sister), 
and  likewise  the  purchase-monies  arising 
from  the  sales,  which  they,  my  said  trustees, 
are  hereinbefore  directed  or  empowered  to 
make,  from  time  to  time,  as  the  same  sum 
and  sums  of  money  shall  respectively  be 

fot  in  and  received,  in  the  purchase  of  free- 
old  lands,  tenements,  or  hereditaments, 
situate  or  lying  in  that  part  of  the  said 
Um'ted  Kingdom  called  England,  or  in  the 
United  States  of  North  America,  and  con- 
Tey,  settle,  and  assure  the  said  lands,  tene- 
ments, or  hereditaments,  so  to  be  purchas- 
ed as  aforesaid,  to  such  uses,  and  for  such 
estates,  and  with  and  subject  to  such  powers 
and  provisos,  as  are  hereinbefore  limited, 
created  and  expressed  of  and  concerning 
my  said  manors,  messuages,  farms,  lands, 
tenements,  tythes,  hereditaments,  and  real 
estates,  and  parts  and  shares  of  manors, 
messuages,  farms,  lands,  tenejments,  tythes, 
hereditaments  and  real  estates,  hereinbefore 
given  and  devised  to  them,  my  said  trustees, 
their  heirs  and  assigns,  for  the  term  or  time, 
and  upon  the  trusts  aforesaid." 

The  case  was  argued  by  Mr.  Tidfimrd 
for  the  defendant,  and  by  Mr,  Serjeant 
Russelli  and  Mr,  E,  V,  Williams^  for  the 
plaintiflT.  The  substance  of  the  arguments 
is  all  that  it  may  be  necessary  to  give,  as  the 
judgment  went  fully  into  the  arguments 
themselves,  as  well  as  into  the  authorities 
which  bore  upon  the  point. 

For  the  plaintiff. — The  words  in  the  will 
giving  the  "  securities  for  money,"  &c.  are 
sufficient  to  give  the  legal  estate  in  these 
mortgaged  premises  to  the  trustees.  The 
words  of  the  trust  are,  that  they  or  their 
"  heirs"  and  so  on,  shall  collect  the  money 
and  then  invest  it  for  the  purposes  of  the 
trust.  The  use  of  the  word  "  heirs,"  in 
this  part  of  the  will,  shews  that  the  testa- 
tor had  the  disposition  of  freehold  interest 
&i  his  contemplation. 

The  question  as  to  what  words  in  a  will 
are  sufficient  to  pass  the  legal  estate  in  mort- 
gaged premises,  has  been  the  subject  of 
Irequent  consideration  in  a  court  of  equity ; 


though  a  few  of  the  cases  have  occurred  in 
courts  of  law.  All  that  took  place  previous 
to  the  case  o^ Lord  Braybrookev.Inskip(\)f 
are  in  that  case  reviewed.  The  manner  in 
which  the  question  has  arisen  in  courts  of 
equity,  lias  been  chiefly  where  the  point 
has  been,  whether  the  heir,  or  the  person 
who  would  be  the  trustee  of  the  mortga- 
gee under  the  statute  7  Anne,  c.  1 9,  should 
be  directed  to  convey;  and  those  cases 
were  generally  disposed  of  by  particular 
expressions  in  the  will ;  and  the  heir  and 
the  trustee  united  in  the  conveyance.  In 
the  case  of  Lord  Brayhrooke  v.  Inskip,  Lord 
Eldon  noticed  this  circumstance,  and  ob- 
served, he  thought  it  not  right  that  the  law 
should  be  in  that  state ;  and  he  therefore 
entered  into  a  review  of  the  cases  which  had 
been  brought  before  the  courts  of  equity 
up  to  that  time.  The  question  in  the  case 
was,  whether  the  legal  estate,  which  was  in 
Sir  Rowland  Alston  as  trustee,  passed  by 
his  will  to  Lady  Alston.  The  words  of 
the  devise  were  '^  all  my  real  estates,  what- 
soever and  wheresoever,  unto  my  wife  the 
said  Dame  Gertrude  Alston,  her  heirs  and 
assigns  for  ever.  He  also  gave  all  his 
personal  estate  to  his  wife,  appointing 
her  and  another  person  executors.  The 
then  Master  of  the  Rolls  having  declared 
his  opinion  to  be  that  the  legal  estate  did 
pass  by  the  will,  Lord  Eldon  observed, 
— ''lam  disposed  in  this  case  to  concur 
with  the  opinion  of  the  Master  of  the  Rolls*; 
meaning  rather  to  state  my  judgment,  that 
the  rule  is  not,  that  in  every  case  where 
general  words  are  used  the  property  shall 
or  shall  not  pass;  but  that  in  each  case 
you  must  look  at  every  part  of  the  will  for 
the  intention  with  regard  to  such  property. 
I  do  not  know  in  experience  any  case,  in 
which  the  proposition  is  laid  down  so  strong, 
one  way  or  the  other,  as  it  was  laid  down  in 
The  Attorney  General  v.  Bulier  (2).  I  know 
no  case  which  states  as  the  rule,  that  trust 
estates  shall  not  pass  under  general  words, 
unless  an  intention  that  they  should  pass 
appears ;  and  I  incline  to  think  they  will 
pass,  unless  I  can  collect  from  expressions 
m  the  will,  or  purposes  or  objects  of  the 
testator,  that  he  did  not  mean  they  should 
pass.     In  this  case  there  is  no  circumstance, 

(1)  n  Veiey,  417. 
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except  one,  that  I  «hall  obsenre  upon,  de- 
noting any  special  intention.  It  is  the  case 
of  a  dry  trust;  all  the  debts  and  legacies 
being  long  paid,  as  I  now  understand. 
There  was  therefore  a  pure  legal  estate  in 
this  testator  ;  nothing  remaining  to  be  done 
but  to  re-convey.  There  is  no  one  circum- 
stance in  this  will  to  cut  down  the  general 
effect  upon  any  notion  of  intention,  unless 
it  can  be  said,  that,  where  he  meant  to 
create  a  trust,  viz.  as  to  the  personal  estate, 
he  joins  another  person  with  his  wife ;  giv- 
ing the  real  estate  to  her  alone.  But  that 
is  too  thin  an  evidence  of  intention  to  afford 
much  inference.  The  result  is  this :  a  will 
containing  words  large  enough,  and  no  ex- 
pression in  it  authorizing  a  narrower  con- 
struction than  the  general  legal  construction, 
nor  any  such  disposition  of  the  estate  as  is 
unlikely  for  a  testator  to  make  of  any  pro- 
perty iiot  in  the  strictest  sense  his — as  com- 
plicated limitations  ;  nor  any  purpose  at  all 
mconsistent  with  as  probable  an  intention  to 
vest  it  in  his  wife,  as  devisee,  as  to  let  it  de- 
scend.— I  know  of  no  case,  in  which  a  mere 
devise  in  these  general  terms,  without  more, 
where  the  question  of  intention  cannot  be 
embarrassed  by  any  reasoning  upon  the 
purpose  or  objects,  or  the  person  of  the 
devisee,  has  been  held  not  to  pass  the  trust 
estate.  If  there  was  any  such  ease,  I 
would  abide  by  it :  but  I  do  not  feel  strong 
enough  upon  authority  or  reasoning  to  dis- 
sent from  the  decision  of  the  Master  of  the 
Rolls — Lady  Alston,  therefore,  has  in  her 
the  legal  estate."  In  the  subseonent  case 
of  Ex  parte  Morgan  (9),  Lord  Eldon  ex- 
pressed himself  very  strongly  to  the  same 
effect.  The  question  there  was,  whether' a 
trust  estate  would  pass  by  words  of  general 
devise,  confined  by  objects  appearing  upon 
the  will  to  be  inconsistent  with  an  intention 
that  it  should  pass ;  and,  looking  to  the 
question  of  intention,  Lord  Eldon  held, 
that  it  did  not  pass.  The  other  side  may 
probably  rely  upon  the  case  of  Doe  d*  Reade 
v.  Reade  {4),  where  it  was  held  that  a 
trust  estate  did  not  pass  under  a  residuary 
clause  in  a  will.  But  that  case,  which  was 
before  Lord  Eldon  in  Lord  Braybrooke  v. 
Inskip,  turned  upon  the  particular  expres- 
sions used  in  the  will,  as  clearly  shewing  an 

(3)  10  Vet.  101. 

(4)  8  T«nn  Rqi.  ISi. 


intentbn  that  it  should  not  pass.  Speaking 
of  the  residuary  clause,  Lord  Kenyon  said, 
"  That  clause  is  relied  upon  for  this  purpose 
by  the  defendant ;  and  undoubtedly  the 
words  are  sufiBciently  comprehensive  to  pass 
this  fourth,  if  it  can  be  collected  from  the 
will  (hat  the  devisor  intended  that  it  should 
thereby  pass.  In  Chester  v.  Chester  {5\  it 
was  holden,  that  a  remote  reversion  passed 
by  a  general  residuary  clause,  it  appearing 
to  be  the  testator's  intention  that  it  should 
pass.  But  all  this  doctrine  was  fully  con- 
sidered by  this  Court,  and  afterwards  in  the 
House  of  Lords,  in  the  case  of  Strong  v. 
Teate  (6),  where  it  was  determined  that  the 
general  words  in  a  will  may  be  restrained, 
m  cases  where  it  appears  that  the  devisor 
did  not  intend  to  use  them  in  their  general 
sense.  Now  in  this  case  the  trustee  (the 
devisor)  had  no  beneficial  interest  in  him- 
self; he  was  a  mere  naked  trustee,  though 
the  use  was  executed  in  him ;  and  when  he 
set  about  to  make  a  disposition  of  bis  pro- 
perty by  his  will,  he  used  general  words  in 
the  residuary  clause,  giving  all  his  estatest 
'  after  payment  of  hi^  debts,  legacies,  and 
funeral  expenses.'  Now  these  latter  govern 
and  restrain  the  general  effect  of  the  former 
words,  and  shew  that  he  only  meant  to  give 
that  in  which  he  had  a  beneficial  interest, 
and  wbich  he  had  a  power  of  charging  with 
thq  payment  of  his  own  debts.  But  it  is 
clear  that  he  could  not  subject  the  estate  in 
question  to  his  own  debts ;  this  satisfies  roe 
that  he  had  no  idea  of  disposing  of  the  trust 
estate." 

There  was  a  case  ot Martin  v.  MowUn{7\ 
the  marginal  note  of  which  is  "  Mortgage 
is  a  charge  upon  the  land ;  and  whatever 
words  in  a  will  would  give  the  money,  will 
carry  the  land  along  with  it."  And  there 
was  a  very  early  case  of  Crips  v.  €frysil{B\ 
where  a  devise  "  of  all  my  mortgages"  was 
held  to  convey  lands  mortgaged  in  fee  lo 
the  testator.  In  Silbereshtldt  v.  SchoU  (9) 
there  is  a  dictum  of  Sir  William  Grant, 
then  Master  of  the  Rolls,  supporting  the 
principle  laid  down  in  Crips  v.  OrysiL  The 
facts  of  the  case  were,  that  a  mortgagee  in 
fee  of  estates  in  Lancashire  had  obtamed 


(5)  3  P.  Wins.  55. 
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a  decree  of  foreelo^ure,  wd  afterwards  made 
his  will,  \>y  which  he  gave  the  inieresl  or 
procefidi  of  certain  farms  in  the  county  of 
Lancaster,  ^lortgaged  to  htm  for  2500/.,  to 
his  wife  for  life ;  and  after  her  decease  he  gave 
one  third  part  of  the  principal  money  to  each 
of  three  of  his  children  therein  named.  The 
biU  wpa  filed,  insisting,  that,  by  the  terms  of 
the  witl,  jthe  estates  in  Lancashire  were  to 
be  eonsidered  as  part  of  the  testator's  per* 
sonal  estate.  The  Court  held,  that,  if  the 
will  was  duly  executed,  the  land  passed  by 
it :  afid  Sir  William  Grant  put  the  case  hy- 
pothetically — "  If  it  had  been  a  mortgage, 
there  is  no  doubt  that  it  would  have  passed 
the  land."  The  present  i»  not  the  case  of 
a  bare  trust,  like  some  of  the  cases  which 
have  been  cited ;  but  is  one  in  which  the 
party  has  a  substantial  and  a  beneficial  in* 
terest.  So  &r  it  is  analogous  to  the  cases 
of  lands ;  for  the  mortgagee  is  trustee  for 
the  mortgagor;  but  the  irustee  here  has 
also  that,  which  for  a  great  number  of  pur- 
poses is  considered  as  personal  estate.  This 
sttm«  if  recovere4i  li^Quld  be  assets  in  the 
bands  of  the  exiecutor,  and  the  money  in 
equity  would  baye  gOQe  to  the  trustees, 
who  have  the  character  of  executor ;  but 
the  testator  does  not  leave  jt  there,  but  gives 
itapedfic^y  to  three  persons,  under  whose 
eootrol  it  is  placed.  The  money,  when  re- 
covered and  gotten  in,  i^  to  be  laid  out  in 
the  purchase  of  real  estatest  for  the  benefit 
of  certain  persons ;  which  estates  are  to  be 
sol^ect  to  the  trusts  ipserted  as  to  his  real 
estate.  If,  therefore,  the  question  be  treated 
as  one  of  intention,  it  is  impossible  to  have 
a  strongier  proof  that  the  testator  intended 
to  dispose  of  the  whole  of  his  property, 
real  and  pisrsonal,  to  the  trustees  during 
the  minority  of  William  Edward  Shore,  and 
that,  during  his  minority,  they  should  su- 
perintend t^e  wboh  of  his  real  a«d  personal 
estetea*  Can  the  Court  therefore  resort  to 
so  violent  a  supposition,  as  that  it  was  the 
aMntion  of  the  testator  that  the  heir  should 
b«ve  the  k^  estate  in  tbsse  mortgaged 
peiQises,  while  the  trustees  should  have  an 
intereat  in  the  ropney  reqovered  by  the  se- 
onrily  ?7r-4bat  he  meant  to  i^ive  the  fund  to 
the  trustees,  but  the  legal  remedy  to  recover 
it  to  a  person  who  moM  have  no  interest  to 
fee  it  in? 

For  the  defendant. — The  proposition  of 
the  plaintiff  is,  that  the  words  "  securities 
V01.VIT.  K.B. 


for  money,"  will  in  this  case  pass  the  land. 
With  the  exception  of  the  case  of  Crips  v. 
Grysilf  there  is  no  case  wliich  at  all  tends 
to  the  support  of  such  a  proposition  ;  and 
even  that  case  is  not  in  point ;  for  there  the 
expression  was  **  mortgages."  Among  con- 
veyancers, it  would  never  be  supposed  that 
the  trustees  took  the  legal  estate  in  the 
morjt|^ge  in  question.  In  the  case  of  Lord 
Braybtooke  v.  Inskip,  the  words  were  abun- 
danOy  sufficient  to  describe  and  to  carry 
real  property ;  and  therefore  that  case  is 
inapplicable.  The  case  itself  turned  upon 
words  which  were  admitted  to  be  sufficiently 
strong  in  themselves  to  pass  real  estates. 
^rd  Eldon,  after  stating  the  case,  and  pre- 
vious to  his  giving  the  judgment  cited  by 
the  other  side,  made  the  following  observa- 
tions :— "  Upon  the  remaining  question  I 
give  an  opinion  with  a  good  deal  of  hesita- 
tion and  difficulty,  upon  this  consideration: 
either  the  legal  estate  is  in  Lady  Alston  af 
deviseCj  or  in  two  infants  and  a  m^frie^ 
woman,  the  heirs-at-law.  The  case  there? 
fore  raises  the  question,  whether  the  greater 
quantum  of  convenience  is  on  the  one  side 
or  the  other :  it  must  be  determined ;  for  it 
is  unseemly,  because  there  are  doubts  in 
which  party  it  is,  to  have  the  money  paid  into 
court,  ^nd  the  infant  to  convey  when  of 
age,  as  has  been  done  in  other  cases.  It 
is  better  to  decide  it  than  to  bring  such 
doubts  upon  the  record  ;  the  point  is  under 
circumstances  which  make  it  highly  expe- 
dient, that  sowe  principle  should  be  laid 
down*  Upon  the  cases  it  is  very  difficult. 
The  case  oi  Ex  parte  Sergison  {10)  leaves 
the  question  in  very  considerable  doubt : 
upon  tliat  case  this  observation  occurs, — that 
tlie  real  estate  being  in  mortgage,  and  the 
mortgage-nmney  being  given  to  the  infant 
himself,  it  is  very  different  from  a  case  in 
which  the  mortgage-money  is  not  given  to 
the  io&nt  himself,  but  to  the  executor  gene- 
rally, for  those  entitled  to  the  personal 
estate.  The  devisor  is  much  less  likely  to 
intend  to  give  a  mere  naked  trust  to  an  in- 
fant, ha^^'i^  no  interest,  tlian  if  the  property 
secured  by  the  estate  is  also  given  to  the 
infant;  and  Lord  Alvanley's  ground  was  not 
that  he  thoHght  the  mortgaged  estate  di4 
not  P9SS,  but  that  the  infant  was  not  a  dry, 
naked  trustee,  as  he  had  an  interest  in  the 

(10)  4  Vet.  147. 
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money  secured  by  the  mortgage.  Lord 
Rosslyn  did  not  decide  it,  but,  the  heir  of- 
fering to  join,  directed  him  to  join,  and,  the 
money  being  the  infant's,  made  a  convenient 
arrangement,  thinking  it  reasonable  that  he, 
when  of  age,  should  join.  That  case,  there* 
fore,  is  not  a  decision  one  way  or  the  other. 
The  case  of  The  Duke  of  Leeds  v.  Munday 
(11),  must  be  attended  to  with  due  regard 
to  what  is  stated  in  the  note  to  The  Attorney 
General  v.  Buller.  In  the  former  case, 
there  is  a  circumstance  aiding  much  to  the 
decision,  as  evidence  of  intention,  that  the 
devisor  did  not  mean  his  estates,  in  the 
legal  sense,  as  the  estate  of  a  mortgagee  in 
a  court  of  law.  The  testator  had  given 
*  all  his  estate  and  effects  whatsoever  and 
wheresoever,'  subject  to  the  payment  of 
his  debts  and  an  annuity.  Could  he  mean 
the  legal  estate,  that  he  had  as  mortgagee! 
should  be  so  charged  ?  That  charge  is  a 
circumstance  at  least  of  evidence,  that  he 
did  not  intend  that  under  that  will  those 
estates  should  pass. 

"  The  distinction  tdcen,  in  the  argument  of 
The  Attorney  General  v.  Buller,i8  this:— on 
one  side  it  is  asserted,  that  trust  estates 
shall  pass  by  the  general  words,  if  there  is 
not  something  upon  the  face  of  the  will 
confining  it,  ana  the  direct  contrary  is 
stated  on  the  other.  Where  the  latter  po- 
sition was  collected,  I  do  not  know ;  no 
authority  was  stated  for  it.  With  regard  to 
the  Lord  Chancellor's  assertion,  the  diffi- 
culty of  acceding  to  either  of  those  propo- 
sitions, as  a  statement  of  an  unquestionable 
fact,  is,  that  the  recent  authorities  shew 
plainly  that  no  such  settled  understanding 
exists  ;  and  all  that  doubt  and  arrangement 
shew  it :  and  the  quantum  of  convenience 
can  only  be  estimated  with  regard  to  each 
will.  Upon  a  limitation  of  real  estate  in 
strict  settlement,  a  vast  number  of  limita- 
tions over,  contingent  remainders,  execu- 
tory devisesi  powers  of  jointuring,  leasing, 
raising  sums  of  money,  it  is  impossible  to 
say  the  intention  could  be,  to  give  a  dry 
trust  estate ;  for  this  question  attaches  upon 
that,  just  as  much  as  upon  a  mortgage. 
Yet,  if  you  take  the  simple  ease  of  a  testa- 
tor, having  an  heir-at-law,  under  circum- 
stances in  which  you  cannot  get  him  to  exe- 
cute! abroad;  or  if  tlie  tesutor  did  not 


know  him,  or,  as  in  this  instance,  two  in- 
fants, and  a  feme  covert,  who  must  levy  a 
fine, — there  the  argument  of  convenience  is 
all  the  other  way,  if  he  gives  a  mere  dry 
trust  estate  to  an  individual  competent  to  do 
the  acts,  and  at  hand  to  do  them,  as  Lady 
Alston  is. 

**  The  last  case  was  Ex  parte  Brettell{\9\ 
and  I  certainly  did  not  mean  to  be  under- 
stood to  put  anything,  as  I  am  now  under- 
stood at  the  bar  to  have  done,  upon  the 
expression  that  it  was  given  '  to  the  use 
and  behoof  of  the  party.  I  perfectly 
agree  that  giving  to  a  man,  '  his  heirs  and 
assigns,'  is  precisely  the  same.  But  I 
meant,  that  i  thought  I  could  collect  that 
the  testator  intended  to  give  to  that  indi- 
vidual a  property  which  he  could  enjoy  as 
beneficially  as  that  property  that  was  hit 
own.  I  desire,  therefore,  not  to  be  under- 
stood to  put  that  opinion  upon  any  such 
words,  except  so  far  as  I  could  collect  the 
intention  from  the  will,  calling  in  aid  the 
particular  situation  of  the  devisee.  My 
meaning  was  only  that  it  may  be  a  circum- 
stance upon  the  intention,  that  the  testator 
did  not  mean  a  mere  dry  trust  estate,  ami 
not  in  a  beneficial  sense  altogether  hisv 
should  pass  as  his  under  general  words ; 
when,  if  it  did,  it  was  •incapable  of  such  a 
large  species  of  enjoyment  as  upon  the 
whole  will  he  intended  to  give  in  every  part 
of  the  property." 

Lord  Eldon,  having  thus  expressed  him- 
self, he  then,  and  not  until  then,  goes  on  to 
say,  as  quoted  by  the  other  side — ''  I  am 
disposed  in  this  case  to  concur  with  the 
opinion  of  the  Master  of  the  Rolls,"  &c« 
So  that  the  whole  of  that  case  is,  that  trust 
estates  will  pass  by  words  sufficient  of 
themselves  to  pass  the  freehold,  unless  an 
intention  to  the  contrary  appear.  Therd  is 
no  desire  in  this  case,  on  the  part  of  the 
defendant,  to  dispute  that  proposition.  The 
next  case  relied  upon  by  the  plaintiff  is, 
that  of  Ex  parte  Morgan.  The  case  waa 
this:  John  Williams,  a  mortgagee  in  fee,  by 
his  will,  dated  the  25th  of  June  1794,  de- 
vised as  follows : — "  I  give  and  devise  all 
and  singular  my  messuages,  tenements, 
lands,  hereditaments  and  premises,  and  all 
my  real  estate,  of  what  nature,  kind,  oir 
quality  soever,  and  wheresoever  the 
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(If)  6  Ves.  577. 
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Ire  aitiiate  and  b«iiig»  unto  my  niece  Ann 
Williaou,  daughter  of  my  brother  Edward 
WiUiains*  of Caerbon,  tinman,  to  hold  to  her, 
the  said  Ann  Williams,  her  heirs  and  assigns, 
for  ever ;  subject  nevertheless,  and  charged 
sod  chargeable  with  the  payment  of  one 
deiff  annuity,  rent-charge,  or  sum  of  20/, 
to  be  issuing  out  of  ny  said  real  estates, 
and  payable  to  my  said  brother,  Edward 
WUIiaina,  by  his  said  daughter  Ann  Wil- 
liams, her  heirs  and  assigns,  by  yearly  pay- 
ments, for  the  term  of  his  life." 

Now  the  giving  of  that  annuity  was  con- 
lidered,  by  the  then  Lord  Chancellor,  as 
preventing  the  general  words,  **  all  my  real 
esute,"  applying  to  the  mortgaged  estate ; 
being  that  out  of  which  he  could  not  grant 
an  annuity.     The  case  goes  on  to  state — 

The  testator  appointed  Ann  Williams  his 
executrix,  and  died  seised  of  several  free- 
bold  estates  in  July  1794,  leaving  his 
nephew  Charles  Williams  his  heir-at-law, 
who,  by  his  will,  dated  the  80th  of  Novem- 
ber 1795,  made  the  following  devise : — 
"  I  do  hereby  give,  devise,  and  bequeath, 
onto  my  said  trustees,  Henry  Crump  and 
John  Wood,  their  heirs  and  assigns  for  ever, 
all  such  real  estates  as  are  now  vested  in  me 
by  way  of  mortgage,  the  better  to  enable 
them,  my  said  trustees,  and  the  survivor  of 
them,  and  the  executors  and  administrators 
of  such  survivor,  to  recover,  get  in,  and  re- 
ceive the  principal  monies  and  interests 
which  may  be  due  thereon." 

This  testator  appointed  the  trustees  exe- 
cutors, and  died  in  October  1801,  leaving 
his  wife  pregnant,  who  afterwards  was  de- 
livered of  a  son,  his  heir-at-law.  The 
mortgagor  having  contracted  to  sell  the  pre- ' 
mises,  an  inquiry  was  directed,  whether  the 
infant  was  a  trustee  or  mortgagee,  within 
the  statute  7  Ann.  c.  19.  The  Master,  by 
his  report,  stated  his  opinion,  that  the  infant 
was  not  a  mortgagee  or  trustee,  within  the 
act;  to  which  report  an  exception  was  taken. 
That  brought  the  question  before  the  Court, 
whether  tl^  estate  in  tliis  original  mortgage 
to  John  Williams  had  got  into  this  infant. 
In  the  argument  in  support  of  the  excep- 
tion, that  is,  against  the  opinion  of  the 
Master,  that  the  infant  was  not  a  mortgagee, 
they  noticed  the  fluctuation  as  to  autnority 
npon  the  point,  and  they  noticed  the  case 
of  Lard  Braybrooht  v.  Inskipt  as  having 
Mtled  it. 


The  Lord  Chancellor  said—"  I  think  this 
infant  is  a  trustee  within  the  statute.  The 
late  cases  have  taken  this  turn  :  that  where 
general  words  are  used,  and  upon  the  will 
the  testator  makes  a  disposition  inconsis- 
tent with  the  disposition  of  that  which 
is  not  his  own,  you  confine  the  general 
words.  By  the  first  of  these  wills,  every 
thing  is  charged  with  an  annual  outgoing  of 
20/.,  which  might  last  longer  than  the  mort- 
gage. From  that  circumstance,  there  is  in- 
consistency enough  to  shew  he  did  not  mean 
to  charge  his  real  estate,  as  real  estate ;  and 
it  is  not  charged  upon  his  personal  estate* 
Then,  as  to  the  other  will,  the  more  reason- 
able construction  is,  that  the  devisor  gave 
his  mortgages  to  these  two  persons,  who  are 
his  executors,  in  order  that  they  might  use 
their  title  under  his  will,  to  get  in  that 
money,  which  by  virtue  of  that  will  they 
were  to  distribute  as  executors.*'  So  that 
when  the  whole  of  that  case  is  considered, 
with  reference  to  the  question  of  intention, 
it  is  an  authority  rather  in  favour  of  the 
defendant  than  of  the  plaintiff.  Another 
case  relied  upon  by  the  plaintiff  was  that 
of  Crips  V.  GrysiL  It  is  a  singular  case 
altogether,  and  seems  not  to  be  supported 
upon  any  principle  on  which  it  has  been 
usual  to  consider  the  disposition  of  real 
property.  The  subsequent  case  of  Wil* 
liamson  v.  Merryland{l3)  was  in  direct 
contradiction  to  it.  The  case  of  Martin  v. 
Mowlint  which  is  also  relied  upon  by  the 
plaintiff,  was,  for  all  purposes  of  the  pre- 
sent argument,  a  mere  dictum,  attributed  to 
Lord  Mansfield.  The  doctrine  itself  there 
laid  down  is  applicable  to  the  beneficial  in- 
terest in  the  subject-matter  of  the  devise, 
and  not  to  the  legal  estate.  The  case  of 
Roe  d.  Reade  v.  ReadCf  which  has  been 
mentioned  by  the  other  side,  is  one  of  the 
same  class  ;  the  whole  being  a  question  of 
intention,  where  the  words  are  themselves 
sufficient  to  carry  the  freehold.  In  the  case 
of  Scilherschildt  v.  Schiott,  there  is  un- 
doubtedly a. dictum  ascribed  to  the  very 
learned  Judge  who  heard  it ;  but  as  it  was 
only  a  dictum,  and  an  observation  made  hy- 
pothetically,  it  will  not  receive  that  atten- 
tion which  it  would  if  it  had  been  an  express 
decision.  The  cases  of  The  Attorney  Ge- 
neralY.MeyrickXli),  Tfte  Duke  of  Leeds  v. 

(IS)  Cro.  Car.  449. 
(14)  f  Vtiey.aeii.  44* 
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Munday  (15),  Silvester  v.  Jarman  (16),  and 
Ex  parte  Horsfall  {M),  are  against  that 
dictum  ;  for  they  lay  down,  that,  by  a  de- 
vise of  the  mortgage  debt,  the  legal  estate 
in  the  mortgage  did  not  pass.  The  case  of 
Fletcher  V,  Swintan (IS),  and  that  of  TUlef 
V.  Simpson^  which  appears  in  a  note  to  the 
former,  are  authorities  to  shew  the  limited 
meaning  given  to  those  general  words  where 
they  are  not  in  themselves  adequate  to  carry 
the  freehold. 

The  Court  took  time  to  consider ;  and,  on 
the  18th  of  February  1829,  at  the  Sittings 
after  Hilary  term,  the  judgment  was  de- 
livered in  the  following  terms  by — 

Mr.  Justice  Bayley, — After  stating  the 
pleadings,  the  learned  Judge  observed — 
The  question  was,  whether  the  locus  in 
quo,  which  was  mortgage  property,  pass- 
ed under  the  will  of  Peter  Nightingale 
to  these  trustees.  There  were  two  clauses 
in  the  will,  under  which  it  was  at  diffe- 
rent times  contended  that  the  property 
passed :  one,  which  conveyed  the  property 
which  was  the  subject  of  that  clause, 
contained  words  sufficiently  large  to  have 
included  the  property  in  question,  but  it 
conveyed  that  property  afterwards  to  the 
trustees,  for  the  use  o^  certain  persons  in 
strict  settlement,  and  with  a  great  variety  of 
peculiar  limitations,  which  were  not  pro- 
perly applicable  to  mortgage  property,  but 
were  more  properly  applicable  to  property, 
of  which  the  party  making  the  disposition 
was  the  sole  and  exclusive  owner;  and, 
upon  the  principles  of  the  cases  which  are 
to  be  found  applicable  to  mortgage  property, 
we  are  of  opinion  that  it  did  not  pass  under 
that  devise.  There  was  then  another  clause 
of  the  will,  by  which  the  testator  gave  all 
his  money,  goods,  and  securities  for  money. 
It  waa  insisted,  that  the  mortgage  property 
passed  under  the  words  "  securities  fbr 
money  ;**  it  was  given  to  his  executors,  ad- 
ministrators, and  assigns.  There  were  no 
words  of  inheritance  applicable  to  that  de- 
scription of  property,  but  there  was  after** 
wards  a  direction  as  to  the  manner  in  which 

(15)  3  Veicy,  348. 

(16)  10  Price,  78. 

(17)  1  M'Clel.  &  Yoonge,  2W. 

(18)  'i  Term  Rep.  656. 


the  property  was  to  be  dlspofled  of  $  and  ia 
one  part  of  it  there  was  a  directicm  that 
the  heirs  should  deal  with  the  property  to 
which  that  part  of  the  will  was  applicable, 
and  for  some  time  the  C6urt  bad  a  very 
strong  impression  upon  their  miodsi  that,  by 
the  use  of  the  word  *'  heirs"  therci  diey 
might,  under  the  general  words  "  •ecurities 
for  money,''  consider  the  mortgage  in  fee  as 
passing;  for  otherwise,  it  wat  supposed 
that  the  word  '*  heirs"  would  hafve  had 
nothing  upon  which  it  could  have  Oj^rated: 
but,  on  cai^efuUy  looking  at  the  wilt,  it  torna 
out  that  the  property  which  had  been  ori« 
ginally  given,  not  in  that  clause,  but  in  ail 
earlier  clause  of  the  will,  to  thiD  trustees,  was 
given  to  them,  their  heirs  and  assigns ;  and 
they  were,  during  the  infancy  of  particolar 
persons,  to  appropriate  those  rents  and  pro- 
fits to  the  uses  which  were  specified  in  that 
case :  and  the  word  heirs,  as  it  appears  t^  us, 
in  the  htter  part  of  the  will,  would  apply  t6 
the  control  which  the  trustees,  their  heirs 
and  assigns,  would  have  over  the  property 
until  some  person  should  come  of  age,  in 
order  to  take  a  beneficial  interest  ufider  tlie 
will  in  question.  It  appeat^s  to  u»,  there* 
fore,  looking  at  the  whole  of  the  will,  that 
no  advantage  can  be  taken,  and  no  inference 
drawn  from  the  use  of  the  word  "  heirs," 
in  that  part  of  the  will.  Now,  if  we  cannot 
draw  any  inference  from  the  use  of  the 
word  "  heirs^'  in  that  part  of  the  will,  it 
then  stands  upon  the  general  devise  of 
money,  goods,  cliattels,  securities  for  money, 
and  personal  estate,  given  to  the  trnsteesi 
their  executors,  and  administrators ;  and, 
upon  looking  at  those  words,  it  is  the 
opinion  of  the  whole  Court  that  they  are  in- 
sufficient to  pass  the  mortgage  propeity. 
The  general  rule,  with  respect  to  moit- 
gage  property,  I  take  to  be  diis— (it  is  to  be 
collected  from  Roe  v.  Bead;  and  also  firom 
the  case  of  Lord  Braybrooke  v.  InsJdp^  aad  a 
case  also  to  be  found  in  Mr.  Price's  Reports) : 
that  you  must  in  the  first  place  have  words 
sufficient  in  order  to  pass  the  mortgage 
property.  In  the  next  place,  you  must  not 
limit  it  to  such  uses  as  are  properly  ia- 
applicable  to  mortgage  -property.  There- 
forci  we  think,  it  does  not  pass  under  the 
first  clause ;  because  then  it  is  limited  to 
uses  not  properly  applicable  to  mortgage 
property ;  and,  we  diink,  that  it  does  not 
pass  under  the  latter  clause,  because  diere 
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are  not  words  acEequiate  to  the  parsing  of 
such  propierty.    There  was  a  case  of  Ctips 
V.  GrysUf  in  Croke  Charles,  97$  which  was 
relied  upon  ;  in  which  the  Wo^s  eertiiihiy 
were  very  similar  to  those  ih  the  dafie  ih 
question,  hut,  on  looking  at  the  riecord  of  the 
special  verdict  in  that  case,  it  turns' but'  that 
there  were  words  there  going  greatly  hig- 
yond  tlie  report  in  Croke  Charles,    The 
report  of  the  ca^e  in  Croke  Charles  meti- 
eiotts  the  gift  of  the  testator's  goods,  chat- 
tels, mortgages,  and  securities  Jor  money. 
The  question  was,  whether  that  would  j^ss 
a  rooWgage  in  fbe.     Now,  on  referring  t6 
the  record  of  the  special  verdict  in  that  case, 
it  turns  out  that  the  language  of  the  will, 
which  was  an  inaccurate  will,  and  very  short, 
was  this ;  the  testator  hegins  ''  In*  the  name 
of  God,  Amen."    Then,  "  I  give  the  re- 
sidue of  my  goods  not:  bequeathed,"  (he 
having  made  no  disposition  of  anything 
prior  to  that  period  of  time)  "  my  chattels, 
bonds,  mortgages  and  securities  for  money, 
to  my  son  Robert  Kaye,  and  I  do  make  hhn 
my  full  and  sole  executor ;  yea,  and  alsd 
my  heir  of  this  freehold  "    Now,  the  special 
verdict  states  the  indenture  of  mortgage, 
which  was  a  feoffment  and  mortgage  in  fee; 
and  it  does  not  appear  that  the  testator  had 
any  other  property  but  that  fVeehold  estate 
of  which  be  could  have  been  considered  as 
making  Robert  Kaye  heir  :  it  is  true  that  he 
afterwards  limits  that  to  Robert  Kaye,  so 
long  as  he  shall  have  heirs  male  of  his 
body ;  and  if  he  should  cease  to  have  heirs 
male  of  his  body,   then  it  is  limited  to 
another  Robert  Kaye,  (I  take  it  not  his  son, 
but  the  son  of  another  child  of  the  testator,) 
to  him  and  his  heirs  n)ale  also  ;  but  I  think 
the  distinction  between  this  case  and  the 
case  in  Croke  Charles,  and  that  which  pre- 
vents its  being  an  authority  to  say  that  the 
words  in  the  present  will  are  adequate  to 
coDvey  the  property  in  question,  is  this : 
that  there,  not  only  he  uses  the  words  mort- 
gages and  securities  for  money,  and  makes 
him  executor,  but  he  also  makes  him  heir, 
**  yea,  and  idso  my  heir  of  thitf  freehold 
estate."    For  these  reasons,  we  are  of  opi- 
DiODi  that  that  case  is  not  an  authority  to 
8ay»  that  the  words  "goods  and  securities 
for  noney^,"  when  linilited  to  his  executors, 
JidmiAistrators,  and  assigns,  and  that  when 
there  is  nothing  else  in  the  whole  of  the 
will  to  8he#  any  intention  in  that  part  of 


the  will  t<y  pass  freehold  propeifty,  are  Apt 
adequate  to  pass  freehold  estate,  and  con'- 
sequently  that  the  mortgage  in  question  did 
not  pass  to  these  trustees,  and  therefore, 
that  the  avowry  which  fs  made  uhder  them 
cannot  be  supported. 

Rule  ahsohUe, 


{^ThefoUoknng  cas^,  which  occurred  in  Novem- 
ber last,  could  not  be  given  earlier  for  %oantofthe 
papers  in  the  camesJ] 
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Nov 


1    >    HEiPd  t,  OLiinsifEa. 
Game — Sale  of  Pheasants, 


The  buying  of  pheasants  is,  in  all  cases, 
prohibited  by  the  statute  58  Geo.  3.  c.  75  ; 
and  consequently  a  contract  for  the  sale  of 
live  pheasants,  though  for  the  purpose  of 
breeding,  is  void. 

This  was  ah   action  of  trover  for  live 
ph)sasants. 

Plea — The  general  issue. 

At  the  trial,  before  Mr.  Justice  Holroyd, 
at  the  Summer  Assi2es  for  the  county  of 
Bucks,  it  appeared,  that,  in  the  month  of 
October  1827,  the  plaintiff,  who  was  a 
dealer  in  pheasants  residing  at  Bays'water, 
aipplied  to  the  defendant,  a  breeder  of  phea- 
sants residing  in' Buckinghamshire,  to  pur- 
chase some  live  pheasants,  which  were  kept 
in  pens.  It  was  agreed,  that  tH^  plaintiff 
should  purchase  twenty-seven  old  birds,  at 
the  rate  of  51.  10;.  per  score  ;  he'  paid  for 
them,  and  the  defendant  agreed  to  keep 
them  at  %d,  per  head  per  week,  until  the 
plaintiff  should  take  them  away.  The 
plaintift*  af^rwards  agreed  to  buy  one 
hundred  young  birds,  at  4/.  per  score,  and 
paid  Zs,  id,  as  a  deposit,  and  the  defendant 
agreed  to  keep  them  at  the  same  rate,  until 
the  plaintiff  could  conveniently  take  them 
away.  Three  fourths  of  the  young  birds 
were  hens,  which  bear  a  higher  price  than 
cocks,  being  more  valuable  for  breeding ; 
and  the  price  was  calculated  accordingly. 
The  plaintiff  afterwards  took  away  the 
twenty-seven  old  pheasants,  and  thirteen 
young  ones,  and  subsequently  demanded 
the  remaining  eighty-seven  ;  and  tendered 
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the  defendant  the  price  agreed  upon.    The 
defendant  refused  to  deliver  them. 

The  learned  Judge  was  of  opinion  that 
the  buying  of  these  pheasants  was  prohi- 
bited by  the  statute  58  Geo.  8.  c.  75,  and 
that  no  property  passed  to  the  plaintiff  by 
the  contract  of  sale.  The  plaintiff  was 
therefore  nonsuited. 

ilfr.  B,  Monro  now  moved  to  set  aside 
the  nonsuit ;  he  conceded,  that  if  the  pur* 
chasing  of  these  pheasants  had  been  prohi- 
bited by  the  statute  58  Geo.  8.  c.  75,  the 
plaintiff  could  not  maintain  the  action.  But 
he  contended,  that,  by  former  statutes 
for  the  preservation  of  game,  the  selling  of 
game  was  prohibited  only  in  certain  cases, 
and  the  statutes  on  this  subject  were  passed 
in  order  to  prevent  the  destruction  of  game. 
The  purchasers  of  live  pheasants  for  the 
purpose  of  breeding,  are  not  within  those 
statutes  ;  the  %  Jac.  1.  c.  27.  s.  4.  enacts, 
that  "  every  person  who  shall  sell,  or  buy 
to  sell  again^  any  deer,  hare^  partridge,  or 
pheasant,  {except  partridges  and  pheasants 
reared  and  brought  up  in  house  or  houses, 
or  brought  from  beyond  seas)  shall  forfeit 
for  every  deer,  hare,  or  pheasant  so  bought 
%0s. 

The  statute  5  Anne,  c.  14,  after  reciting 
that  the  existing  laws  were  insufficient  to 
prevent  the  destruction  of  game,  by  reason 
of  the  multitude  of  higlars  and  chapmen, 
who  encouraged  idle  persons  to  neglect 
their  employment  to  destroy  the  same,  en- 
acted by  sec.  1,  that  all  the  laws  then  in 
being  for  preservation  of  game,  not  thereby 
repealed,  should  continue  in  force.  Sec.  %, 
prohibits  any  higlar,  chapman,  8rc.  from 
selling  any  pheasants,  &c. ;  the  exception 
in  sec.  4,  2  Jac.  1.  c.  27,  not  being  repealed, 
was  therefore  continued  by  the  express 
words  of  sec.  1.  of  5  Anne,  c.  14.  The 
statute  28  Geo.  2.  c.  12.  was  passed  to 
remove  doubts  as  to  the  meaning  of  the 
word  ''  chapman^*  and  left  the  law  in  other 
respects  as  it  was  before.  If  that  were  so, 
the  selling  of  pheasants  reared  in  houses 
was  not  prohibited  before  the  statute  58 
Geo.  8.  c.  75.  Now  that  statute  is  entitled, 
"  An  act  for  the  more  effectual  prevention  of 
offences  connected  with  the  unlawful  de- 
struction and  sale  of  game."  Tliis  statute, 
for  the  first  time,  makes  the  buying  of  a 
hare,  pheasant,  &c.  an  ofience.  It  recites, 
that  selling  game  was  already  prohibited^ 


and  proceeds  to  subject  the  party  buying  to 
a  penalty.  But  the  buying  is  only  made 
an  offence  in  those  cases  where  the  selling 
would  have  been  an  offence  before  ;  and 
the  selling  pheasants  reared  in  houses  was 
not  prohibited* 

[Lord  Tenterden, — I  want  to  see  the  evi- 
dence that  the  defendant  did  rear  them.^ 

It  was  proved  that  the  defendant  was  a 
breeder  of  pheasants,  and  that  the  pheasants 
in  question  were  openly  exposed  for  sale  by 
him  in  pens.  It  was  therefore  fair  to  pre- 
sume, tnat  they  were  reared  in  a  house  by 
him.  But  supposing  the  purclmse  in  this 
instance  to  have  been  within  the  words,  it 
was  not  within  the  spirit  of  the  statute, 
which  was  passed  to  prevent  the  destruction 
of  game ;  whereas  the  object  of  the  parties 
here  was  its  preservation, — the  pheasants 
having  been  purchased  for  breeding,  and  a 
higher  price  paid  for  the  hen  birds  with 
that  view.  In  Bridger  y.  Richards  (l)j  it 
was  held,  that  the  8  Jac.  1.  c.  12,  which 
prohibits  persons  from  ''  willingly  taking, 
destroying,  or  spoiling  any  spawn,  fry»  or 
brood  of  any  sea-fish  whatsoever,"  did  not 
comprehend  shell-fjsh  ;  and  if  it  did,  it 
meant  a  taking  for  destruction,  and  not  a 
taking  of  oyster  spawn  for  the  purpose  of 
removing  it  to  beds  for  further  growth  and 
maturity,  to  make  it  marketable.  Tliat  case 
therefore  shews,  that  the  spirit  and  object 
of  the  act  will  be  taken  into  consideration 
in  construing  the  words. 

Lord  Tenterden, — I  think  the  exception 
in  the  statute  of  2  Jac.  1.  c.  27.  s.  4.  is  not 
incorporated  in  the  statute  5  Anne,  c.  14, 
or  the  28  Geo.  2.  c.  12,  which   statutes 
prohibit  the  selling  and  offering  to  sale  of 
any  game ;  or  in  the  statute  58  Geo.  S. 
c.  75,  which  makes  the  buying  of  game  an 
offence.    The  language  of  58  Geo.  8.  c  75. 
is  general ;  and  the  exception  in  the  statute 
2  Jac.  1.  c.  27.  seems  to  be  done  away  with. 
But  if  it  could  be  engrafted  on  the  statute 
58  Geo.  8.  c.  75,  it  would  have  been    in- 
cumbent on  the  plaintiff  to  have  proved  at 
the  trial  that  the  pheasants  purchased  by 
him  had  been  reared  in  a  house,  or  brought 
from  beyond  the  seas.     There  was  no  proof 
at  the  trial  to  bring  the  case  within   the 
words  of  that  exception.     I  thinks  there- 
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foritf  that,  in  either  view  of  the  case,  the 
nonsuit  was  right ;  and  I  think  that  upon 
the  evidence  there  is  reason  to  helieve  that, 
although  the  defendant  kept  the  hens,  he 
got  the  eggs  out  of  the  woods. 

Mr.  Justice  Bayley. — I  think  it  is  penal 
in  any  person  to  buy,  as  the  plaintiff  charges 
that  he  did  upon  this  occasion. 

Rule  refiued* 


1828 
Nov 


28.     > 
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DOE   d.  LlDGBIRl)  0.  WtLDINO 
AND  LAWSON. 

Fine — Semn — Relation  bach 


Where  a  party  is  not  in  actual  possession^ 
and  his  right  is  disputed :  and  subsequently 
he  is  paid  rent  for  the  period  during  which 
his  right  was  in  dispute, — that  subsequent 
acknowledgment  of  his  right  does  not  relate 
back  so  as  to  give  effect  to  a  fine  levied  by 
lumy  between  the  time  of  the  dispute  and  the 
time  of  the  receiving  of  the  rent. 

This  was  an  ejectment  for  lands  in  Kent. 
At  the  trial,  before  Lord  Tenterden,  at  the 
Summer  Assizes  in  1828,  for  that  county, 
the  following  appeared  to  be  the  material 
facts : — 

The  lessor  of  the  plaintiff  claimed  the  pre- 
mises in  question  as  heir-at*law  of  Francis 
Lidgbird,  who  died  seised  thereof  in  Oct. 

1820.  The  defendant  claimed  as  devisee  of 
Henry  Wilding ;  and  the  main  question  was, 
whether  the  lessor  of  the  plaintiff,  or  Henry 
Wilding,  was  the  heir-at-law  of  Francis 
Lidgbird.  The  lessor  of  the  plaintiff 
having  proved  his  pedigree,  and  thereby 
established  that  he  was  the  heir-at-law  of 
Francis  Lidgbird,  the  defendant  set  up 
a  fine  levied  by  Henry  Wilding  in  Hilary 
term  1821,  with  proclamations  made  in  that 
and  the  three  following  terms;  and,  in 
order  to  shew  that  Henry  Wilding,  the  party 
levying  the  fine,  was  at  that  time  seised  of 
an  estate  of  freehold  in  the  premises  in 
question,  proved,  that  Wilding,  in  April 

1821,  having  distrained  upon  the  tenant  of 
tlie  pemises  in  question  for  half  a  year's 
tent  due  at  Lady-day  1821,  the  tenant  re- 
{Aevied ;  and,  there  being  other  actions  de- 
pending between  Wilding  and  other  tenants 
of  lan£i,  of  which  F.  Lidgbird  died  seised, 
in  which  it  was  intended  to  try  the  question 


—whether  the  lessor  of  the  plaintiff  or  Wild- 
ing was  the  heir-at-law  of  the  person  last 
seised,  it  was  agreed  between  the  respec- 
tive attomies,  that  one  cause  only  should 
be  tried  ;  and  that  the  rents  should  be  paid 
in  to  a  banker's,  to  abide  the  event  of  that 
cause.  In  pursuance  of  that  agreement, 
the  half  year's  rent  due  at  Lady-day  1821, 
was,  in  March  1822,  paid  in  to  a  banker's  ; 
and  it  was  agreed  that  it  should  remain 
there  until  after  the  trial  of  the  cause,  and 
then  be  paid  to  Wilding,  the  defendant  in 
replevin,  in  case  a  verdict  should  be  found 
for  him,  or  otherwise  to  the  plaintiff.  That 
cause  was  tried  at  the  Summer  Assizes 
1 823,  and  a  verdict  was  found  for  the  de- 
fendant ;  and  the  rent  was  then  paid  over  to 
the  executors  of  Wilding,  he  having  died 
in  the  meantime.  It  was  insisted,  on  the 
part  of  the  defendants,  that,  as  the  rent 
which  became  due  on  the  25th  of  March 
1821,  had  been  paid  to  the  executors  of 
Wilding,  he  must  be  taken  to  have  been 
seised  of  a  freehold  by  relation  from  the 
time  of  the  death  of  Lidgbird  in  October 
1820 ;  and,  consequently,  that  he  was  so 
seised  in  Hilary  term  1821,  when  the  fine 
was  levied ;  and  that  an  entry  ought  there- 
fore to  have  been  made  to  avoid  it.  The 
counsel  on  the  other  side  relied  upon  Lord 
Townsend  v.  Ashe(^l)f  as  an  authority  to 
shew,  that  a  fine  levied  before  any  receipt  of 
rent  by  a  person  who  had  taken  possession 
by  wrong,  has  no  effect ;  and  that  percep- 
tion of  the  rent  after  the  levying  of  the 
fine,  though  for  a  period  antecedent  to  the 
fine,  was  no  evidence  of  a  seisin,  even  at 
the  time  when  that  rent  became  due.  Lord 
Tenterden  was  of  opinion,  that  Wilding,  not 
having  actually  received  any  rent  at  the 
time  when  the  fine  was  levied,  had  no  seisin. 

A  verdict  having  been  found  for  the  lessor 
of  the  plaintiff, — 

Sir  James  Scarlett  now  moved  for  a  new 
trial. — It  is  clear  that  if  Wilding  had  re- 
ceived the  rent  at  the  time  when  he  levied 
the  fine,  he  would  have  had  a  sufficient  seisin. 
This  appears  from  the  case  of  Lord  Town* 
send  V.  Ashe,  Now,  he  ultimately  did  re- 
ceive the  half  year's  rent,  which  accrued 
due  at  Lady-day  1821.  F.  Lidgbird  died 
in  October  1820.  The  rent  received  at 
Lady-day  1821,  was  in  respect  of  the  pre- 
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ceding  half  year;  the  payment  of  that 
rept  to  him  was  an  a^know}e4gnient  hy  the 
tenant  of  a  right  in  him  accruing  at  the 
death  of  F.  Lidgbird*  The  perception  of 
that  rent  by  him  was  evidence  of  a  seisin 
in  him,  commencing  in  October  1820,  when 
F.  Lidgbird  died.  It  follows  then,  that  Wild- 
ing was  seised  in  Hilary  term  18)S),  when 
the  fine  was  levied.  In  Doe  qn  the  demise  qf 
Osbom  T.  Spencer  (2\  Lord  f^Uenborough 
intimated,  that  the  receipt  of  rent  du^  after 
a  fine  levied,  for  a  period  antecedent  to 
such  fine,  was  primd  facie  evidence  of  the 
party's  possession  of  the  premises,  by  his 
tenant,  during  the  period  for  which  the  rent 
was  received. 

The  Court  took  time  io  consider,  and  on 
the  24th  of  November, — 

Lord  TerUerden  delivered  the  judgment  of 
the  Court. — The  case  of  Lord  Tamnsend  v. 
Ashe  was  cited  at  the  trial  to  shew  that  the 
fine,  under  the  peculiar  circumstances  of 
this  case,  did  not  operate,  because  the  party 
who  levied  it  had  not  then  any  seisin ;  and 
that  case  seems  to  be  in  point.  There  the 
fines  were  levied  of  shares  in  the  New  River, 
which  shares  are  real  property.  The  fines 
were  levied  in  Hilary  term  1733;  at  that 
time  the  parties  who  levied  the  fine  had  not 
received  any  profits  of  those  shares ;  but, 
on  the  23rd  of  February  1733,  they  re- 
ceived from  the  New  River  Company  the 
first  payment,  which  was  due  on  the  25th 
of  December  preceding ;  and  they  after- 
wards continued  receiving  the  rents  till  1 740. 
It  was  contended,  that,  as  no  profits  had 
been  received  till  after  the  fine  had  been 
levied,  there  was  no  disseisin,  and  conse- 
quently that  the  fine  did  not  operate.  To  this 
it  was  answered,  that  the  first  payment, 
though  not  received  till  February,  was  due 
at  Christmas,  and  that  the  receipt  should  re- 
late to  the  time  when  the  money  was  due. 
Upon  this  point  Lord  Hardwicke  said, 
*'  The  answer  given  on  the  plaintiff's  part 
was,  that  no  rent  was  received  by  the  de- 
fendants till  after  the  fines  levied ;  and  this 
I  think  a  full  answer,  for  till  then  there 
could  be  no  disseisin.  The  profits  were  in 
the  hands  of  the  Company  at  the  time  of 
the  fines  levied,  and  they  must  be  consider- 
ed as  received  by  them  for  the  party  who 


had  a  right,  and  not  for  a  wrongrd,oer.  Nor 
/can  jthe  subsequent  payment  have  relation 
jto  the  recent  before  that  time ;  for  fictions 
«nd  relations  in  law  are  good  to  support 
right,  but  not  to  work  wrong."  Now  that 
/case  is  an  authority  to  shew  that  the  pay- 
ment in  1823,  of  the  rent  which  became 
due  at  Lady-day  1821,  was  no  evidence  jof 
a  seisin  in  Wilding,  even  at  the  time  when 
the  rent  became  due.  Here  it  was  insisted 
that  it  was  evidence  of  a  seisin  in  Wilding 
in  Hilary  term  1821,  before  it  became  even 
due.  iupon  the  authority  of  that  case,  we 
think  that  Wilding  was  not  seised  when  be 
levied  the  fine ;  and  consequently  that  the 
fine  did  not  operate,  and  was  no  bar  to  the 
present  action. 

Rule  refuted. 


1828.     1 
Nov.  28.  j    ""«'-»'^- 

Practice — Affidavit  qf  Debt. 

An  affidavit  of  debt^  stating  that  the  de^ 
fendant  is  indebted  to  the  plaintiff  m  so 
much  money^  for  money  paid,  laid  out,  emd 
expended  by  the  deponent^  to  and  for  the  use 
qf  the  defendant ;  without  adding  **  at  his 
instance  and  request,"  is  defective  i»  the 
King's  Bench. — Semble,  that  in  the  Commou 
Pleas  it  is  student. 

The  defendant  had  been  arrested.  The 
affidavit  of  debt  stated,  that  Jcha  New  ivas 
indebtejd  to  the  deponent  in  the  sum  of 
6400/.  **  for  money  paid,  laid  out,  and  ex- 
pended by  the  deponent,  to  and  for  the  use 
and  benefit  of  the  said  John  New,"  but  it 
did  not  allege  it  to  have  been  paid  wJt  the 
request  of  New. 

A  rule  having  been  obtained  to  disAarge 
the  defendant  out  of  custody, — 

Mr.  Campbell  now  shewed  cause. — ^Ia 
Dumfordv.  Messiier{l),  it  was  undoubt- 
edly decided,  that  an,  affidavit  of  debt  foT 
money  lent,  and  for  goods  sold  and  deliver- 
ed, and  for  work  and  labour,  is  irregv^o*,  if 
it  omit  to  state  "  at  the  instanr4*  and  rec|iieat 
of  defendant,"  although  it  sAate  that  ia  ^ras 
*^  to  and  for  his  use,  and  on  his  h^ialf  ^**  but 
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b  BUMS  w.  Jikhi^  (A\  Eyre  v.  HenHon  (S), 
Md  BtfTjf  V.  FitriMhdet  (4),  the  Coon  of 
CctanmonPleae  hdd)  that  an  affidavit  of  debt 
Ibr  money  pidd  for  a  defendant,  and  ad* 
Tinced  to  him,  need  not  state  *'  that  the 
paynaent  and  advance  were  at  the  defett* 
dant'a  requests" 

hard  7e»lerifen.-^We  cannot  bnt  feel 
▼^  great  respect  for  the  opinion  of  the 
Coort  of  Comtnen  Pleas  ;  but  we  are  bound 
%b  eKercise  our  own  judgment  on  every 
case  submitted  to  our  consideration.  The 
fact  of  one  man's  having  paid  money  to  the 
vflte  of  another,  does  not  (unless  it  has  been 
paid  at  the  request  of  that  other)  give 
biia  any  cause  of  action  against  that  others 
because,  a  man  cannot  of  his  own  will  pay 
another  man's  debt,  and  thereby  convert 
kknself  into  a  creditor.  It  is  perfectTy 
cmunstent,  tlierefore,  with  the  facts  stated  ^ 
in  the  affidavit,  that  the  plaintiff  may  not 
be  entitled  to  recover.  The  affidavit,  con- 
sequently is  insufficient,  and  this  rule  must 
be  made  absolute. 

Ruie  absolute. 


UftB. 
Nov 
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Costs — Nan  Pros. — Abatement. 


A  drfendant  is  not  entitkd  to  costs  upon  a 
jmigmtni  of  mm  pos.  for  not  entering  the 
usgM^  where  the  issue  grows  ovi  of  a  plea  in 
ahatemM. 

In  this  action,  issue  in  law  was  joined 
upon  demurrer  to  a  plea  in  abatement. 
The  plaintiff  omitting  to  enter  that  issue, 
jodgment  of  non  pros,  was  signed  by  the  de- 
ftndant  for  not  entering  the  issue.  The 
defendant's  attomies  taxed  the  costs  of 
judgment  of  nen  pros,^  which  the  plaintiff 
fdused  to  pay.  The  defendant  then  issued 
1^  ca,  sa. ;  and  the  plaintiff,  in  order  to  pre* 
▼ent  an  arrest,  paid  the  money  to  the  sheriff. 
A  rale  nisi  had  been  obtained,  by  Mr.  John 
Jereis,  to  set  aside  the  ca.sa.  and  ail  subse- 

(2)  5  Taunt.  756. 

(3)  Id.  704. 

(4)  1  Dhig.  38». 
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quent  proceedings  for  irrogulatity,  and  to 
have  the  sum  paid  to  the  sheriff  restored. 

Mr.  Follett  shewed  cause. — According  to 
the  general  rule,  a  defendant  who  obtains 
judgment  of  non  pros,  is  entitled  to  costs  : 
Davis  V.  James {!).  Even  an  e^tecutor  is 
liable  to  costs  on  a  judgment  of  non  pros. : 
Hawes  v.  Saunders  (2).  The  books  of  prac- 
tice are  in  conformity  witli  this  doctrine. 

Mr.  Campbell  and  Mr.  J.  Jervis,  contrii.  — 
The  defendant  who  obtains  judgment  of 
nonpros,  is  entitled  to  costs  under  the  statute 
4  Jac.  1.  c.  3,  whereby  it  is  enacted,  '*  that 
if  any  person  shall  commence  any  action  in 
any  court  wherein  the  plaintiff  or  defen- 
dfluit  might  have  costs,  in  case  judgment 
shall  be  given  for  him,  and  the  plaintiff 
after  appearance,  be  nonsuited,  or  a  ver« 
diet  pass  against  him,  then  the  defendant 
shall  have  his  costs."  Now,  the  defen- 
dant, having  pleaded  in  abatement,  would 
not  have  been  entitled  to  costs  if  judgment 
of  the  Court  bad  been  given  for  him  after 
the  argument;  for  the  statute  8  &  9  W.  8. 
c.  2,  which  enacts,  **  that  if  any  person 
shall  commence  an  action,  where  in  demur- 
rer, either  by  pfanntiff  or  defendant,  judg- 
ment shall  be  given  by  the  Court  against 
the  plaintiff,  the  defendant  shall  have  judg- 
ment to  recover  his  costs,"  has  been  held 
not  to  extend  to  demurrers  on  pleas  in 
abatement :  Thomas  v.  Lloyd  (3) — nor  to 
any  action  where  the  defendant  would  not 
have  been  entitled  to  costs  upon  a  nonsuit 
or  verdict :  Thrale  v.  the  Bishop  of  Lon- 
don  (4). 

Lord  Tenterden. — If  the  plaintiff  had 
entered  the  issue,  and  the  judgment  of  the 
Court  had  been  against  him,  he  would  not 
have  been  liable  to  pay  costs.  Here  he 
forbore  to  enter  the  issue,  and  thereby  ren- 
dered it  unnecessary  for  the  defendant  to 
incur  the  expense  of  arguing  the  demurrer. 
As  the  plaintiff  would  not  have  been  liable 
to  pay  the  costs  if  the  Court  had  given  judg- 
ment against  him,  we  think  he  ought  not 
to  be  subject  to  costs,  by  reason  of  his  hav- 
ing omitted  to  enter  the  issue,  and  thereby 

(I)  1  Term  Rep.  371. 
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rendered  the  expense  unnecessary.  If  we 
were  to  hold  otherwise,  we  should  place 
the  defendant  in  a  better  situation  than  he 
firould  have  been  in,  if  the  cause  had  gone  on 
to  judgment  in  his  favour  after  verdict. 
The  rule  must  therefore  be  made  absolute. 

Rule  absolute. 


1829     "^ 

Ejectment — Adverse  possession — Evidence* 

Evidence,  that,  within  twenty  years,  a 
person  in  possession  surrendered  up  the  pos" 
session  pro  formft,  and  took  it  again,  being 
told  at  the  same  time  that  he  was  to  hold  onbf 
so  long  as  the  person  to  whom  he  gave  up  the 
possession  pleased, — is  evidence  to  go  to  the 
jury,  that  the  whole  of  the  possession,  though 
for  many  more  than  twenty  years,  was  per' 
missive,  and  not  adverse ;  although  there  be 
no  evidence  of  payment,  or  demand  of  rent, 
or  any  other  recognition  of  title. 

This  was  an  action  of  ejectment,  in  which 
the  lessors  of  the  plaintiff  claimed  as  de- 
visees and  mortgagees  of  John  Blackburn, 
deceased,  who  had  been  the  owner  of  an 
estate  in  the  parish  of  Bradley,  and  lord  of 
the  manor  of  Bradley.  The  cause  was 
tried,  before  Mr.  Justice  Park,  at  the 
Summer  Assizes  for  the  county  of  Hants, 
1828,  when  it  appeared  that  the  action  was 
brought  to  recover  possession  of  a  cottage 
which  stood  in  the  corner  of  a  meadow 
next  adjoining  the  high  road,  in  the  village 
of  Bradley.  A  hedge  and  high  bank  se- 
parated the  cottage  from  the  meadow ; 
there  was  no  waste  in  the  village,  but  there 
was  waste  at  the  extremity  of  the  manor. 
The  land  on  both  sides  of  the  road  be- 
longed to  the  lessors  of  the  plaintiff.  It 
appeared,  that  the  cottage  had  been  first 
occupied  by  one  Weston,  fifly-four  years 
figo  ;  and  afterwards  by  one  James  Phillips. 
The  latter  occupied  it  forty  years,  till  his 
death,  at  the  age  of  eighty,  in  1827,  when 
it  was  sold  by  his  son  to  the  defendant. 
One  HoUoway,  who  had  been  gamekeeper 
to  Mr.  Edward  Blackburn,  in  his  manor  of 
Bradley,  proved,  that  in  1813  he  went  with 
the  Rev.  Henry  Blackburn,  who  was  the 


clergyman  of  the  parish  of  Bradley,  and 
brother  of  E.  Blackburn,  the  then  owner  of 
the  estate,  to  Phillips's  house;   that  H. 
Blackburn  told  Phillips  and  his  wife,  that 
he,  on  behalf  of  his  brother,  had  come  to 
take  possession  of  the  house,  and  desired 
them  to  get  another  cottage  as  soon  as  they 
could,    as  his   (H.   Blackburn's)  brother 
wished  to  pull  it  down.     Phillips's  wife,  in 
the  presence  of  her  husband,  said  she  had 
as  much  right  to  be  there  as  Mr.  Black- 
burn; for  they  had  never  paid  any  rent. 
H.  Blackburn  told  them,  it  would  be  bet- 
ter for  them  to  give  up  quiet  possession. 
The  husband  said  to  his  wife,  **  It  is  of  no 
use  making  a  piece  of  work ;  we  had  better 
go  out  at  once."    Phillips  and  his  wife  then 
went  out  into  the  road,  without  the  garden 
gate,  and  were  asked  for  the  fastenings  or 
keys  ;  they  said  they  were  in  the  habit  of 
fastening  their  house  only  on  the  inside. 
Phillips  was  tlien  asked  if  there  was  not  a 
fastening  ;  he  said  there  was  a  chain,  which 
HoUoway  looked  for,  but  did  not  find. 
HoUoway  then  went  to  his  cottage,  forij 
yards  off,  for  a  chain,  and  left  H.  Black- 
bum  and  the  others  on  the  road.  He  brought 
a  chain,  put  it  round  the  wicket,  and  locked 
it.     H.  Blackburn  and  HoUoway  then  went 
into  the  house,  where  they  remained  lor  a 
few  minutes,  and  then  unlocked  and  locked 
the  gate.     H.  Blackburn  then  told  Phil- 
lips and  his  wife,  **  if  he  let  them  in  again, 
it  would  be  during  his  brother's  pleasure  ;** 
and  then  delivered  the  key  to  PhiUips.     It 
appeared  further,  that  Phillips  never  paid 
any  rent  afterwards.  Witnesses  were  caiied» 
on  the  part  of  the  defendant,  to  impugn  the 
evidence  of  HoUoway.     The  learned  Judge 
told  the  jury,  that  an  uninterrupted  posses- 
sion of  land  for  twenty  years  was  conclu^ 
sive  of  the  right  in  ejectment ;  but  that 
if,  during  the  twenty  years,  the  party  in 
possession  had  made  any  acknowledgment 
that  he  occupied  by  the   permission    of 
another,  that  occupation  was  to  be  deemed 
permissive,  and  not  adverse  ;  that  payment 
of  rent  within  twenty  years  was  conclasiTc 
evidence,  that  he  who  paid  occupied  with 
the  permission  of  him  to  whom  he  paid  it  ; 
and  that  if  the  occupier  made  such  acknovr* 
ledgment,  otherwise  tlian  by  payment    oF 
rent,  it  was  evidence  that  he  held  by  per- 
mission of  another.     His  Lordship  then 
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desired  the  jury  to  consider,  whether  the/ 
believed  the  evidence  of  Holloway ;  and  if 
they  did,  then,  whether  JPhillips  did  not,  in 
1813,  acknowledge  that  he  occupied  the 
cottage  by  permission  of  E.  Blackburn. 
If  they  believed  the  evidence  of  Holloway, 
the  lessors  of  the  plaintiff  were  entitled  to 
their  verdict. 

The  jury  having  found  for  the  plaintiff, 
a  rule  nisi  for  a  new  trial  was  obtained ; 
against  which— 

Mr.  Selwyn  and  Mr.  Follett  now  shewed 
cause. — The  case  of  Doe  v.  Wilkinson  (1) 
is  precisely  in  point.  The  defendant  there 
had  enclosed  a  small  piece  of  waste  land 
by  the  side  of  a  public  highway,  and  occu- 
pied it  for  thirty  years,  without  paying  any 
rent.  At  the  expiration  of  that  time,  be 
paid  on  three  several  occasions  6(2.  rent,  and 
it  was  held  tliat  that,  in  the  absence  of 
other  evidence,  was  conclusive  to  shew  that 
the  occupation  of  the  defendant  began  by 
permission,  and  entitled  the  plaintiff  to  a 
verdict.  In  this  case  the  circumstance  of 
Phillips,  in  1813,  having  given  up  the  pos- 
session to  the  agent  of  Edward  Blackburn, 
was  evidently  an  acknowledgment  that  the 
premises  had  been  occupied  by  the  permis- 
sion of  the  owner  of  the  estate. 

Mr.  Serjeant  Mereweiher  and  Mr.  Green" 
fsood,  contri. — The  authorities  undoubtedly 
establish,  that  where  the  facts  are  such  as 
to  shew  that  the  relation  of  landlord  and 
tenant  exists  between  the  parties,  the  pos- 
session is  not  adverse.  The  case  of  Doe  v. 
Wilkinson  is  very  distinguishable.  There 
the  house  was  built  upon  the  waste ;  the 
defendant  Imd  occupied  during  thirty  years, 
but  during  that  time  no  rent  was  paid.  It 
was  afterwards  demanded  and  paid  on  three 
several  occasions.  The  payment  of  rent 
was  an  acknowledgment  that  the  defendant 
held  as  tenant  to  the  person  to  whom  he 
paid  rent.  That  was  conclusive  evidence 
to  shew  that  the  commencement  of  the  oc- 
cupation was  by  permission  of  the  person 
to  whom  he  paid  the  rent.  In  this  case  no 
rent  was  ever  paid  by  the  defendant,  and 
there  was  no  proof  that  the  cottage  was 
built  on  the  waste  of  the  manor.  The 
plaintiffs,  produced  no  title  deeds  to  shew 

(1)  3  Btni.  &  Cress.  413. 


that  the  land  on  which  the  cottage  was  built' 
was  the  property  of  Blackburn.  It  ap- 
peared that  Weston  occupied  fifty-four 
years  ago.  Phillips  succeeded  him,  and 
continued  in  possession  forty-two  years ; 
there  was  no  interruption  of  the  possession 
except  for  a  few  minutes. 

[Mr.  Justice  Bayley, — H.  Blackburn,  m 
1813,  came  to  the  cottage,  and,  on  behalf  of 
his  brother,  demanded  possession,  and  Phil-* 
lips  reluctantly  gave  up  the  possession.] 

That  was  not  a  recognition  by  Phillips 
that  he  held  as  tenant  of  Blackburn ;  and 
no  evidence  of  Blackburn's  title  was  given. 
Unless  the  Court  come  to  the  conclusion, 
that,  in  1813,  Philips  intended  to  admit 
that  the  cottage  was  the  property  of  Black- 
bum,  there  is  no  pretence  for  saying  that 
the  latter  is  entitled  to  recover, 

Mr.  Justice  Bayley. — I  think  that  the 
rule  for  a  new  trial  ought  to  be  discharged ; 
there  was  no  evidence  to  shew  under  what 
circumstances  the  cottage  was    built.     It 
may  have  been  built  by,  and  afterwards 
occupied  adversely  to,  the  former  lord  of 
the  manor,  or  it  may  have  been  built  and 
afterwards  occupied  by  Phillips,  by  the  per- 
mission of  the  lord.     There  must  be  an 
adverse  possession  for  twenty  years  to  give 
title.      Phillips  was  eighty  years  of  age 
when  he  died.     He  probably  knew  under 
what  circumstances  he  occupied  the  cottage, 
and  whether  he  lived  there  by  the  permis- 
sion of  Blackburn.     Now  Phillips,  while 
living  there,  in  1813,  did  an  act  which  was 
evidence  of  an  acknowledgment  by  him  that 
he  occupied  by  the  permission  of  the  then 
owner  of  the   estate.      The   question    is, 
whether  the  jury  were  warranted  in  con- 
cluding from  that  act  that  he  did  occupy  by 
such  permission.      It  appeared,   that    £. 
Blackburn,  under  whom  the  lessors  of  the 
plaintiff  derived  title,  then  claimed  the  cot- 
tage, and  that  his  claim  was  reluctantly  ac- 
quiesced in  by  Phillips  and  his  wife,  for 
they  surrendered  the  possession  to  him.  H. 
Blackburn  then  told  Phillips,  that  he  should 
come  there  in  future,  only  by  the  permis- 
sion of  his  brother   E.  Blackburn ;   and 
Phillips  was   let  into  possession  on  those 
terms.     It  was  a  question  for  the  jury, 
under  those  circumstances  to  say,  whether 
he  remained  in jhe  cottage  by  adverse  title 
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pr  by  the  peraisBion  of  Blackburn.  There 
certainly  w^s  not  in  this  case  any  payment 
of  rent ;  the  case  therefore  nay  not  be  so 
Strong  as  that  of  Doe  v«  Wilkinson ;  but 
there  was  a  case  for  the  consideration  of 
the  jury.  If  Phillips,  in  1813,  had  refused 
to  give  up  possession,  and  an  ejectment  had 
been  brought*  k  is  possible  that  the  then 
Qwaer  of  Oio  estate  might  have  been  abl^ 
to  prove  by  witnesses,  that  Weston  and 
Phillips  came  ioto  possession,  and  occu- 


pied the  cottage  by  permissioD.  I  caiDtioi 
say  the  jury  came  to  a  wrong  conclusion, 
and  therefore,  I  think  that  the  verdict  ought 
not  to  be  disturbed.  This  rule  tberefove 
must  be  discharged. 

Mr.  Justice  LiuMak  aad  Mr*  Juitiee 
Parke  concurred. 

Xule  J^chargei, 
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Pankrupt — Act  qf  Bankruptcy — Fraudu^ 
ktU  Delivery* 

1.  A  fraudulent  delivery  of  goods  by  an 
agent  of  the  trader^  $viU  not  be  an  act  of 
bankmptcy  m  the  trader^  unless  it  he  made 
by  his  autharityt  or  receive  his  subsequent 
assent* 

f.  The  delivery  of  goods  to  a  person  fbr 
mere  safe  custody,  and  to  prevent  their  bemg 
seueed  by  a  creditor^  is  not  an  act  of  bani^ 
ruptcy,  although  the  person  to  whom  they  are 
delivered  happen  to  be  also  a  creditor, 

8.  **  A  delivery,*'  to  be  within  the  meaning 
of  the  6  Oeo.  4.  c.  16.  #.  9,  must  be  such  a 
itUvery  as  will  give  some  right  of  property 
in  the  goods  to  me  person  to  whom  they  are 
deUoered* 

This  was  an  action  of  treapaw  for  break- 
iDg  and  entering  the  plaintifiTs  house ;  atay- 
mg  there  for  a  long  space  of  time,  and  taking 
oisgoods. 

The  defendant  jnstified,  nnder  a  con* 
niiasbn  of  bankruptcy  against  the  plaintiff, 
the  proceedings  in  which  were  set  out  in 
the  plea.  The  replication  took  issue  on 
the  act  of  bankruptcy. 


The  cauee  waa  criedi  before  Lord  Ten- 
terden»  at  the  Westmkister  Sittings  before 
the  present  tenoi  when  the  following  ap- 
peared to  be  the  principal  focts  upon  the 
question -afterwards  argued  in  court  (1). 

The  defendant  relied  upon  an  act  of  bank* 
ruptey  committed  by  the  plaintifl^  in  reaped 
of  that  which  be  contended^  was  a  "  fraudu- 
lent delivery  or  transfer^'  of  his  goods  within 
the  meaning  of  the  6  Geo.  4.  c.  1&  s.  S. 

It  appeared  thai  the  plaintiff  was  em- 
ployed by  the  defendant  to  build  i^kui  the 
defendant's  landv  There  was  a  dispute 
between  them  as  to  the  inlerpretatioD  which 
ought  to  be  given  to  the  building  contract. 
According  to  the  interpretation  contended 
fot  by  the  defendant,  the  plaintiff  would  be 
considerably  indebted  to  him  by  reason  of 
certain  advances  made  by  the  defendant; 
The  plaintiff's  son  was  the  person  wIm 
principally  managed  the  building  work} 
and  he,  apprehensive  that  the  defendant 
would  seize  certain  goods  on  his  pretnisea  to 
secure  the  amount  of  the  claim,  removed 
them  off  the  premises,  and  conveyed  then 
to  the  premises  of  one  of  the  persons  who 
was  supplying  some  of  the  materials  which 
were  used  in  the  course  of  the  work.    For 

(1)  The  lepoTt  of  the  trial  at  Nisi  Prios  nQl  be 
fcaid  m  Meo^  Md  Mdkiii^BeiMNrtB»  p.  ers. 
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the  purpose  of  the  argument  it  was  assumed, 
that  this  person,  to  whose  premises  the 
goods  were  removed,  was  a  creditor  of  the 
plaintiff;  but  it  did  not  appear  that  he  had 
ever  made  any  claim  of  lien  on  tlie  goods 
afterwards.  The  goods  consisted  of  sashes, 
and  other  materials  of  that  nature.  The 
building  works  were  by  this  means  discon« 
tinned  on  the  defendant's  premises.  There 
was  evidence  that  the  plaintiff  knew  of  the 
discontinuance  of  the  works,  and  that  he 
approved  of  it.  But  there  was  no  direct 
evidence  of  his  having  authorized  or  as- 
sented to  the  removal  of  the  goods  beyond 
that  which  was  to  be  inferred  from  the  fact 
of  his  son  being  entrusted  by  him  with  the 
management  of  the  work,  and  having  written 
to  his  lather,  the  plaintiff,  informing  him 
how  he  intended  to  dispose  of  the  property. 
These  letters  were  found  among  the  plain- 
tiff's papers  by  the  messenger  under  the 
commission. 

The  plaintiff's  counsel  contended,  that 
these  facts  did  not  amount  to  a  fraudulent 
delivery  within  the  6  Geo.  4.  c.  16.  s.  S. 

Lord  Tenterden  inclined  to  this  opint6n. 
His  Lordship  observed,  that,  although  the 
word  *'  delivery"  in  sect.  3,  was  one  of  very 
general  signification,  yet,  connected  as  it 
was  in  that  section  with  the  words  "  gift  or 
transfer,"  he  thought  it  must  be  confined  in 
meaning  to  triansactions  of  that  nature. 
Supposing  this  to  be  the  proper  meaning, 
there  was  nothing  in  the  present  case  to 
which  the  section  would  apply.  But  his 
Lordship  thought  that  the  question  did  not 
arise ;  inasmuch  as  the  transaction  itself 
was  not  brought  home  to  the  plaintiff;  and 
it  was  an  established  principle  that  a  man 
should  not  be  held  to  have  committed  an 
act  of  bankruptcy  merely  by  the  conduct  of 
his  agent.  This  being  his  opinion,  he  con- 
sidered that  the  act  of  bankruptcy  relied 
upon  was  not  proved ;  and  that  the  plaintiff 
was  entitled  to  a  verdict.  The  jury  gave 
400/.  .damajges. 

Mr,  F*  Pollock  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  granted  ;  on  the 
grround,  first,  that  the  facts  did  not  amount 
to  an  act  of  bankruptcy ;  secondly,  that  the 
damages  were  excessive.  Upon  the  first 
point,  he  contended^  that,  under  the  parti- 
cular circumstances,   the  removal  of  the 


§oods  shewed  an  intention  to  delay  the 
efendant,  the  plaintiff's  creditor. 
{Lord  Tenterden. — Put  the  case  as  favour- 
ably as  possible  fpr  your  client.  Suppose 
he  was  an  execution  creditor,  and  that  the 
goods  had  been  removed  to  avoid  his  exe- 
tion,  would  that  be  an  act  of  bankruptcy  ?j 
The  defendant  contends  that  it  would. 

Lord  Tenterden. — Upon  the  point  of  ex- 
cessive damages,  I  think  the  defendant 
shbuld  have  a  rule  to  shew  cause.  But, 
upon  the  other  point  made  by  Mr.  Pollock, 
I  think,  there  is  no  ground  for  treating  the 
facts  in  question  as  amounting  to  an  act  of 
bankruptcy.  The  act  done  was  not  the  act 
of  the  plaintiff,  but  of  his  son ;  and  there 
was  no  evidence  of  authority  or  recogni- 
tion of  the  act  by  the  plaintiff  himself.  But 
even  if  it  had  been  shewn  to  be  the  act  of 
the  plaintiff  himself,  I  do  not  think  it  would 
be  an  act  of  bankruptcy  under  the  section 
which  has  been  referred  to. 

Mr.  Justice  Bay  ley. — It  was  incumbent 
on  the  defendant  to  shew  that  this  was  the 
act  of  the  plaintiff  liimself,  and  was  dene 
fraudulently,  and  to  defeat  or  delay  the  ere* 
ditors.  There  was  no  evidence  of  this. 
On  the  contrary,  the  removal  of  the  goods, 
seems  to  have  been  for  the  purpose  of  se- 
curing them. 

Mr.  Justice  Littledale, — I  am  of  the  same 
opinion.  I  think  that  a  delivery  of  goods, 
to  be  within  the  meaning  of  this  act  of  par- 
liament, should  not  be  a  delivery  for  mere 
custody ;  but  that  it  should  be  that  which 
will  convey  to  the  person  to  whom  the  goods 
are  delivered,  a  lien,  or  some  right  of  pro- 
perty in  them. 

Mr.  Justice  Parke. — ^I  concur  in  opinion, 
with  my  Brother  Littledale,  that  a  delivery 
of  goods  is  not  a  delivery  within  the  mean- 
ing of  this  act,  unless  it  convey  some  right  of 
property  in  the  goods  to  the  person  to  whom 
the  delivery  is  made.  The  present  case  is, 
in  this  respect,  different  from  the  statute  of 
James  (2),  which  required  that  such  a  frau- 
dulent delivery  or  transfer  should  be  by 
deed.  There  is  here  no  evidence  that  the 
act  was  done  fraudulently  and  with  intent  to 
delay  creditors. 

Rule  refused,  excefH  as  to  tkc 
excessive  damages. 

(f )  See  Eden's  Bankrupt  Lew,  f4. 
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Patent — Specification* 

A  patentee  it  bound  to  state  in  his  #pA?i- 
JuMtion  any  nuitter  nhich  has  occurred  to  him 
between  the  date  qf-  the  patent  and  the  en- 
rcUkng  of  the  specification,  the  making  known 
of  which  mil  tend  to  effect  the  desired  object 
with  grealer  facility f 

This  was  an  action  on  the  case,  for  the 
iofringementof  a  patent  for  making  an  im- 
proved gas  apparatus. 

Plea — ^The  general  issue. 

The  cause  was  tried,  at  the  Sittings  after 
last  term,  before  Lord  Tenterden;  when 
the  following  appeared  to  be  tlie  material 
£icts.(i) 

The  patent,  which  was  dated  December 
9,  1815,  had  been  granted  to  Samuel  Clegg, 
and  by  him  assigned  to  the  plaintiff.  The 
specification,  which  was  dated  June  8, 181 6, 
stated  as  follows : — ''  My  improved  gas  ap^ 
paratusii  for  the  purposes  of  extracting  in- 
flammable gas,  by  heat,  from  pit-coal,  tar, 
or  any  other  substance^  from  which  gas  or 
gases  capable  of  being  employed  for  iUumi^ 
no/ion  can  be  extracted  by  heat ;  for  puri- 
fying the  gas  so  obtained,  and  for  measur- 
ing it  out,  and  distributing  it  to  lamps, 
lights,  or  burners,  where  light  or  heat  is  to 
be  produced  by  the  combustion  of  the  said 
gas."  The  specification  tlien  described  a 
noriaootal  fiat  retort;  a  purifying  appara- 
tus, ft  gauge  or  rotative  gas  meter  ;  and  a 
self-acting  governor. 

The  inventor,  Clegg,  was  called  on  be- 
half of  the  plaintiff;  and  he  stated,  on  his 
cross-examination*  that  he  had  invented 
some  of  the  noeehanical  parts  of  the  appa- 
ratus which  were  described  in  the  specifica- 
tion, at  times  subsequent  to  the  taking  out  of 
the  patent.  He  however  added,  tlmt  before 
the  patent  was  taken  out,  he  had  in  his 
mind  a  general  idea  of  the  whole  apparatus. 

A  verdict  having  been  found  for  the 
plaintiff,  Mr.  JBrougltam  now  moved  to  set 
it  aside,  and  argued  as  follows : — 

The  invention  was  for  **  an  improved 
gas    apparatus,  which  consisted  of  four 

(1)  See  the  Niti  Priui  Report  of  the  esse  in 
Carr.  &  Payne,. 513. 


parts — a  retort,  a  purifier,  a  rotatory  meter, 
and  a  self-acting  governor.  The  question 
arises  on  the  meter.  The  gist  of  the  in- 
vention consisted  in  this — that  a  hollow 
drum  was  divided  into  compartments,  and 
being  placed  in  water,  the  gas  was  made  to 
pass  through  it,  and  by  agitating  the  water, 
to  cause  a  rotatory  motion :  so  that  each 
revolution  measured  a  certain  quantity,  of 
gas.  The  action  was  brought  by  the  assig- 
nee of  the  patent,  and  the  patentee  was  put 
into  the  box, — an  advantage  seldom  pos- 
sessed. On  his  cross-examination,  he  ad- 
mitted, that,  although  he  had  conceived  the 
subjects  of  the  patent  in  his  mind,  yet  he 
had  not  reduced  them  all  to  writing,  nor 
had  he  made  models  of  all  of  them.  He 
had  a  correct  notion  of  a  rotatory  meter, 
and  he .  had  made  a  model  of  a  meter,  as 
represented  in  fig.  12.  of  the  specification ; 
but  he  had  much  improved  upon  that  meter 
by  anotlier,  also  described  in  the  specifica- 
tton  at  fig.  10.  Now.  the  principal  parts  of 
this  last  meter,  which  was  the  one  imitated 
by  the  defendant,  consisted  of  certain  hoods 
(on  which  great  reliance  was  placed)  for 
the  emission  of  the  gas ;  hollow  spiral 
axes  for  its  admission ;  ^nd  little  buckets 
which  took  up  water,  and  occasionally  sealed 
those  hollow  axes.  The  patentee  admitted 
that  he  invented  the  whole  of  those  three 
things  (except- a  part  of  the  axis,). between 
the  date  of  the  patent  and  the  date  of  the 
specification.  Now,  I  submit,  that,  although 
it  may  not  be  necessary  for  a  man  to  make 
a  model  of  his  invention,  or  to  reduce  it  to 
writing,  yet  he  ought  to  have  the  whde 
machine  in  his  mind,  and  not  merely  a 
rough  idea  of  it,  before  he  applies  for  a 
patent.  He  ought  to  know  the  manner  of 
performing  or  using  his  subject,  as  well  as 
the  principle  or  notion  of  it.  The  patent 
is  granted  only  for  that  which  the  inventor 
knows  at  the  time  of  obtaining  it,  and  he 
deceives  the  King  by  specifying  other 
things  which  ought  to  be  the  subjects  of 
other  patents  for  improvements :  and  being 
bad  for  a  part,  by  including  too  much,  ia 
void  for  the  whole :  Hill  v.  Thompson  (£), 
and  Brunlon  v.  Hawkes  (8). 

4 

(i)  8  TauDt,  375 ;  ■.  c.  3  6.  Moore,  456 ;  Godiqa 
on  Patents,  53,  et  sea. 

(3)  4  Bam.  k  Aid.  455;  Godson  on  Pateatf,  60, 
etseq. 
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Lard  T€mierdgn*-^The  queadcn  i&  thii 
10,  whether  or  not  a  patentee  may 
dfitcribe  in  his  specification  any  improve** 
mettts  of  the  subject  of  the  patent  which 
eome  to  his  knowledge  between  the  date 
of  his  patent  and  that  of  his  specificatioB. 
I  think  that  he  may ;  for  in  tliis  speoifioation 
the  patentee  described  two  machines  for  a^ 
eomplnhing  the  object  of  his  patent^^the 
measarement  of  gas :  the  one  more  com*> 
f^x  than  the  other,  but  both  on  tiie  satne 
principle*  Suppose  that  another  person 
had  discovered  the  simpler  mode  of  making 
a  machine  btibre  the  patentee  had  signed  his 
specification,  then  undoubtedly  the  patent 
would  be  void ;  but  that  is  a  risk  which  the 
patentee  runs  by  including  it :  but  if  the 
whole  be  his  own,  I  cannot  see  why  be 
should  not  have  the  benefit  of  it.  It  if 
most  beneficial  to  the  public  that  he  should 
give  the  best  method  which  he  knows. 
Why  is  time  given  to  the  patentee,  if  he  be 
not  allowed  to  improve  on  his  original  idea 
until  he  puts  in  his  specification  ? 

Mr,  Juttice  Barley. — The  patent  and 
^  specificaition  are  always  considered  as 
one  instrument;  and  by  the  patent,  the 
Crown  often  gives  six  months  for  enroUmg 
the  specification.  Now,  it  (is  clearly  most 
beneficfal  to  the  public,  that  die  patentee 
dunild  describe  the  best  method  of  using  his 
invention  which  he  knows  at  the  time  when 
he  is  making  his  specification.  I  think,  not 
only  that  he  is  at  liberty,  but  that  it  is  his 
bounden  duty,  to  give  the  invention  to  the 
public  in  the  best  manner  within  his  know* 
ledge :  and  that  his  patent  would  be  void 
fi>r  not  giving  all  the  knowledge  which  he 
possessed  on  the  subject  at  the  time  of  his 
specifying  his  invention.  If  not,  then  he 
might  keep  the  improvement  to  himself; 
and  it  would  be  left  to  chance,  whether  it 
ever  came  to  the  knowledge  of  the  pobhc. 

Mr.  Justice  Liitledah. — ^The  patentee  bad 
a  correct  idea  of  his  invention  at  the  time 
he  obtained  his  patent ;  but  a  better  mode  of 
apjdying  or  using  the  machinery  occurs  to 
him  before  he  enrols  his  specification.  If 
these  alteratwns  did  not  come  within  the 
description  of  the  title  of  the  patent,  a  very 
different  question  would  arise ;  but  it  is  ad- 
mitted that  they  accord  with  the  title.  This 
patentee  might  have  been  called  on  imme- 
aiately  to  describe  it,  and  he  would  have 


given  what  he  then  knew.  It  is  a  mere 
technical  rule  which  says,  that  if  a  patebt 
be  void  as  to  part,  that  it  is  void  as  to  the 
whole ;  and  I  know  of  Ae  technical  rule 
which  requires  a  patentee  to  specify  only 
that  part  of  his  inventien  which  he  knew 
at  the  date  of  his  patent.  Here  there  was 
not  any  deception  attempted  ;  everything 
was  done  bondjlde.  His  mind  was  in  an 
improving  state,  and  he  honestly  states  all 
that  he  knew.  It  would  be  very  hard  to 
punish  him  for  describing  his  best  improve- 
mentf  and  1  know  of  no  rule  of  law  which 
compels  us  to  do  it. 

Ruit  refuted. 


1 0*0      "% 
F  b   IS     i   Ex  parte  hzzK,  A  BAHKKon* 

BmJerupt-^CommUtnent. 

1.  A  wammt  cfcommUmeni  €f  a  bamk^ 
ruptf  under  Uie  5  Oeth  2.  c.  S0«  #•  16«  or 
0  Geo.  4.  c.  16.  s.  56,  for  refusing  to  sign 
kis  esuminationf  need  m4  seioui  the  CMmt* 
nation  itself. 

£*  Such  a  warrant  should  in  its  concktsien 
Umii  the  imprieonmtnt  wUU  the  thing  shmdd 
be  donctfor  the  not  doing  rfwhkh  Ae  bank* 
rupt  is  committed. 

Accordingly^  where  a  warrant  comndtting 
m  bankrupt  Jbr  refusing  to  sign  his  examna* 
tion,  concluded  direct»ig  hie  imprisonmeiU 
untU  he  should  make  satisfactory  answer*  to 
such  questions  as  should  be  put  to  himf  Ann 
sign  his  examinationi*^  was  held  that  such 
warrant  was  bad. 

Leek,  a  bankrupt,  bad  bem  committed 
by  the  commissioners  under  a  oommission 
of  bankrupt  against  him.  The  cause  of  the 
eommitmeniy  as  stated  in  the  warranty  was 
for  not  signing  bis  examination  (he  not 
having  any  lawful  objection  allowed  by  the 
commissioners) ;  and  the  warrant  oonehided 
by  anthorising  his  imprisonment  until  he 
should  fuU  answers  maice,  to  their  satisfiic- 
tion,  to  such  tfuestions  a*  should  be  put  to 
him,  and  sign  and  subscribe  such  examina* 
tk>a.  This  was  under  the  S  Geo.  2.  c.  SO. 
s.  16,  which  is  incorporated  in  the  •  Oeo»  4. 
c.  16.  s.  36. 

Th^  bankrupt  applied  to  tlie  Court  of 
Exchequer  to  be  discharged  fr<nn  custody 
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under  this  comiDitment ;  it  being  objected 
OR  his  behalf, — 

First — That  the  examination  should  have 
been  set  out  in  the  commitinent. 

Secondly — That  the  commitment  profess- 
ed to  authorize  an  imprisonment  for  which 
no  cause  appeared ;  inasmuch  as  there  ap- 
peared to  be  no  complaint  that  he  had  not 
fully  answered,  but  only  that  he  refused 
to  sign  his  examination  :  whereas  the  war- 
rant was,  until  he  should  full  answers  make, 
to  the  satisfaction  of  the  commissioners,  and 
sign  and  subscribe  his  examination. 

The  majority  of  the  Judges  of  the  Ex- 
chequer held  the  commitment  to  be  good. 
Whereupon  the  bankrupt  applied  (to  this 
Court)  for,  and  obtained  a  rule  to  shew 
cause  why  a  writ  of  habeas  corpus  should  not 
issue  to  bring  him  up  in  order  to  his  being 
discharged ;  the  same  objections  being  re- 
peated. 

Mr,  TomUnson  now  shewed  cause.— ;-The 
Court  of  Excliequer  decided  this  to  be  a 
good  commitment.  The  power  given  by 
the  statute  to  commit  is  in  the  copulative. 
It  is  to  make  full  answers  and  sign  the  exa- 
mination. In  the  case  of  Nohes  v.  iliTotin- 
tom(l)  it  was  held,  that,  where  a  bankrupt 
had  refused  to  be  sworn ;  and  the  commit- 
ment was,  that  he  should  be  imprisoned 
until  be  took  the  oath  and  made  sufficient 
answer  to  such  questions  as  might  be  put  to 
him,  it  was  a  good  commitment. 

\Mr,  Justice  Parke. — In  that  case  the 
present  objection  was  not  discussed.] 

It  was  not,  certainly.  The  argument  can 
be  carried  no  further  in  support  of  the  com- 
mitment on  this  point.  But,  as  to  the  set- 
ting out  the  examination, — the  1 7th  section 
of  the  act  in  question  (5  Geo.  2.  c.  SO.) 
khews,  that  the  setting  out  of  the  examina- 
tion is  necessary  only  in  cases  where  the 
refusal  is  a  refusal  to  answer  proper  ques- 
tions. In  those  cases  it  provides  that 
the  question  shall  be  specified.  But  here 
he  has  ahswered ;  and  there  is  no  complaint 
in  that  respect.  He  is  committed  for  re- 
fusing to  sign  his  examination.  There  can 
be  DO  reason  for  setting  it  out.  He  made 
no  objection  to  the  examination,  whatever  it 
was ;  but  he  merely  refused  to  sign  it.  Sup- 
posing, however,'  tliat  the  Court  should 
think  it  a  formal  defect  in  the  warrant,  they 

(1)  9  B.&B.9S3;  7  Mooie,  39. 
Vol.  VII.  K.B. 


have  the  power,  by  the  18th  section,  of  re- 
manding the  bankrupt  under  a  proper  com- 
mitment. 

Mr.  Humfray^  contra. — ^The  defect  at 
the  close  of  the  commitment  is  one  of  sub- 
stance ;  and  the  Court  have  not  therefore 
the  power  of  re-committing.  The  case  of 
Nohes  V.  Mountain  was  thought  by  Mr. 
Baron  Hullock,  when  this  question  was  dis- 
cussed in  the  Exchequer,  to  be  a  ease  in 
point;  but  it  is  submitted  that  it  is  not. 
In  Ex  parte  James  (S)  it  was  decided,  that, 
"  if  one  of  the  reasons  for  the  commitment 
be  illegal,  and  the  party  to  continue  in  cus- 
tody until  the  thing  so  illegally  required  of 
him  be  done,  the  whole  commitment  is 
nought."  The  commitment  in  the  present 
case  should  have  pursued  the  words  of  the 
act,  and  having  stated  the  thing  which  ought 
to  be  done  by  the  bankrupt,  should  commit 
until  he  did  it.  If  the  Court  should  be  of 
opinion  with  the  bankrupt  on  this  point, 
it  may  not  be  necessary  to  proceed  to  the 
other. 

[Here  he  was  stopped.] 

Mr.  Justice  Bayley, — At  present,  I  think, 
it  was  not  necessary  to  set  out  the  exami- 
nation in  this  commitment  for  not  signing 
it.  But,  on  the  other  point,  I  think  the 
commitment  is  bad.  I  mean,  that  if,  in  its 
terms,  it  would  call  for  a  longer  imprison-  . 
roent  than  is  warranted,  it  cannot  be  main- 
tained. This  was  decided  so  long  since  as 
Yateley^s  case,  which  is  in  Carthewt  ^91. 
There,  the  commitment  was,  by  the  Secre- 
tary of  Sute,  under  the  statute  35ih  Eliza- 
beth, for  refusing  to  answer  whether  he  was 
a  Jesuit ;  and,  on  habeas  corpus^  it  appeared 
that  he  was  committed  "  until  he  should  be 
thence  discharged  by  due  course  of  law ;" 
and  the  Court  held  the  commitment  to  be 
ill,  because  it  should  have  been  "  until  he 
answered."  Indeed,  all  the  earlier  cases 
were  well  considered  in  that  of  Groome  v. 
Forr«ster{3).  There,  a  person  was  convicted 
under  the  17  Geo.  2.  c.  88.  The  subject 
matter  was  a  complaint  by  overseers  of  a 
parish  against  the  late  overseer,  for  refusing 
to  deliver  up  a  particular  book  belonging  to 
the  parish,  called  T/te  Bastard  Ledger.  The 
commitment  of  the  defendant  was,  that  he 
should  be  kept  in  gaol  until  he  delivered 

(f )  1  P.  Wmf.  611. 
(3)  5  Mao.  ic  Scl.  S14. 
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up  ail  and  every  the  books  concerning  his 
said  office  of  overseer  belonging  to  the  parish. 
There  die  commitment  went  beyond  the 
subject  matter  of  the  conviction.  So,  in 
£x  parte  James  (4),  where  a  person  vmA 
<:^mmitted  for  insulting  magistrates  in  the 
execution  of  their  officet  the  commitmeDt 
was,  *'  until  he  should  be  discharged  by  due 
course  of  law,"  and  it  was  held  to  be  bad, 
because  it  should  have  been  for  a  time  cer- 
tain. Now,  the  act  of  parliament  in  question 
imposes  three  things  upon  the  bankrupt,  in 
default  of  performing  either  of  which,  he  is 
liable  to  be  committed :  First,  if  he  refuse 
to  be  sworn ;  secondly,  if  he  make  not  fuU 
i^nd  satisfactory  answers  to  the  questions 
propounded  to  him ;  and,  thirdly,  if  he  re- 
fuse to  sign  his  examination.  The  last  part 
of  the  clause  applies  to  all  of  these.  If 
then  he  had  completed  two  of  the  steps  re- 
quired,— if  he  had  been  sworn ;  and  had 
fully  and  satisfactorily  answered  ;  but  had 
refused  to  sign  his  examination, — surely  the 
commitment  should  have  been  confined  to 
that  part  which  was  the  specific  oSence  of 
which  he  was  guilty.  Here,  he  ought  (ac- 
cording to  the  offence  for  which  he  was 
committed)  to  be  discharged  upon  signing 
l^is  examination;  but  the  terms  of  that  part 
of  the  wanrant  which  applies  to  the  time  of 
detaining  himj  would  hold  him  longer.  The 
case  of  Nobes  v.  Mountain  appears  to  me  t9 
be  clearly  distinguishable  from  the  present; 
for  there  the  bankrupt  had  refused  the  very 
first  of  the  three  required  steps.  The 
commissioners  were,  therefore,  justified  in 
committing  him  until  he  performed  all  of 
them. 

Mr,  Justice  LiUiedate. — I  am  of  the  same 
opinion.  The  bankrupt  baa  complied  with 
ail  the  requisites  of  the  16th  section  of  this 
act,  except  the  signing  of  his  examination ; 
aod  the  commitment  should,  therefore,  have 
b«en  confined  to  that  with  which  he  had  re- 
fused to  comply.  If  he  had  made  any  ob» 
jection  to  the  examination  itself,  it  might 
have  been  necessary  to  set  it  out ;  bat,  as  he 
WM  committed  merely  for  refusing  to  sign 
it,  I  think  it  was  not  necessary  to  set  it 
out. 

Mr,  Justice  Parke, — I  think  it  was  not 
suscessary  to  set  out  the  examination  in  this 
commitment.  That  a{^ars  to  be  necessary 


only  where  the  person  refuses  (O  answer. 
But,  on  the  other  objection,  I  think  the  de- 
fendant is  entided  to  be  discharged.  He 
is  committed  until  he  shall  do  that,  for  the 
not  doing  of  which  there  appears  to  have 
been  no  previous  default  in  him.  The  case 
of  Nobes  V.  Mountain  is,  I  think,  very  dis- 
tinguishable from  the  present.  There,  the 
bankrupt  had  refused  to  do  that  which  was 
necessary  as  a  preliminary  to  the  whole ; 
namely,  the  being  sworn.  He  was,  there- 
fore, rightly  committed  until  he  performed 
the  whole,  which  would  include  the  pre- 
liminary. 

Rule  absolute. 


Mr,  Tomlinson  then  applied  to  the  Court 
to  re-commit  the  bankrupt  under  the  ISth 
section  of  the  statute  in  question,  and  cited 
the  case  of  Ex  parte  Page  (5),  where  the 
Court  remanded  the  bankrupt,  there  ap- 
pearing to  be  a  sufficient  cause  of  coimntt- 
ment,  although  the  comjnitment  itself  was 
defective  in  form. 

Mr,  Justice  Bayley^ — At  present  we  are 
only  ordering  the  habeas  corpus^  Nothing 
can  be  decided  upon,  until  be  be  brought 
before  us. 


18^9.     > 
Jan.  %^.  1    ^^«^^^^  «'•  ^^^"- 

Stamp — Written  Contract — Extra  Work^ 

Where  work  has  been,  done  under  a  wri((fn» 
contract,  and  the  plaintijf  seeks  tQ  reeaeer/br 
extra  work,  winch,  as  he  contendst  is  beyond 
the  contract,  he  mnst  offer  the  written  con- 
tract in  evidence,  properly  stamped^  in  order 
that  ii  may  be  seen  whether- the  contract  w* 
dudes  the  work  in  question  or  not.  The 
Judge  at  Nisi  Prius  wiU  not  look  at  ike  coes- 
tract /or  that  purpose  unless  it  be  stamped* 

Tlus  was  an  action  for  work  and  labour. 

Plea — The  general  issue. 

The  case  was  tried,  before  Lord  Tenter* 
den,  at  the  Sittings  before  the  present  |ern», 
when  the  following  appeared  to  be  the  prin- 
cipal facts : — 


(4)  5  Barn,  it  AU.  894. 


(SO  i  Bm.  ^  AM.  9A 
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The  plnintifF  was  a  builder,  and  had  per- 
Ibmied  work  for  the  defendant  under  a 
written  agppeement ;  but  he  sought  by  this 
action  to  recover  a  sum  of  9W.  for  extra 
work,  done,  as  he  contended,  over  and  above 
the  agreement  in  consequence  of  new  orders 
from  the  defendant.  The  statement  made 
on  behalf  of  the  plaintiff  in  the  opening 
was,  that  the  defendant  had  employed  the 
plaintiff  to  re^build  a  house  under  a  contract 
at  (he  price  o(625L ;  and  that  he  had  been 
paid  this  sum ;  but  that  the  plaintiff  had 
also  pulled  down  a  shed  and  made  certain 
excavations  which  were  not  included  in  the 
contract  It  was  also  stated,  that  the  plain- 
tiff was  entitled  to  recover  the  remainder 
of  the  expense  of  building  a  party-wall ; 
only  half  of  which  was  provided  for  by  the 
contract 

Tlie  surveyor,  who  proved  that  the  work 
had  been  done,  proved  that  a  written  agree- 
ibent  had  been  drawn  up  and  signed  by  the 
parties.     The  agreement  was  not  stamped. 

Sir  James  Scarlett^  for  the  defendant,  then 
objected,  that,  whether  certain  works  were 
within  the  terms  of  the  written  agreement, 
eduld  be  proved  only  by  the  evidence  of 
the  agreement  itself;  and  as  it  could  not 
be  received  in  evidence  for  want  of  a  stamp, 
the  plaintiff  must  be  nonsuited. 

Mr*  Oumey^  for  the  plaintiff. — The  writ- 
ten agreement  is  no  part  of  the  plaintiff's 
ease.  He  is  not  suing  upon  it.  The  Court 
may,  if  it  be  thought  necessary,  look  at  the 
agreement  thbtlgh  it  be  not  stamped,  in 
6rder  to  see  whether  the  work,  which  is  the 
subject  of  this  action,  was  included  in  it. 
Por  this  the  case  of  The  King  v.  Pendle-' 
fdii(l)  is  an  express  authority. 

SirJamee  Scarlett,  in  reply. — tii  the  case 
of  The  King  v.  Ptndletan,  the  objection  was 
not  taken  in  the  court  below  to  the  recep- 
tKHi  of  the  evidence;  but  the  evidence 
having  been  received  without  objection,  the 
question  became  merely  as  to  the  weight 
and  effect  of  the  evidence.  This  was  ex- 
pressly noticed  by  Mr.  Justice  Le  filanc  in 
thatcise. 

Lord  Tenterden  said,  he  thought  the  best 
bourse  would  be  to  exclude  the  written 
agreement,  as  it  had  not  been  stamped ; 
and  to  Abnftuit  the  plaintiff  for  not  having 
fto^ftitly  gif  en  it  in  evidence. 

(1)  15  East,  449  -,  i  Phil,  on  £r.  56i ;  lloscoe 
4tf  £▼.  109. 


The  plaintiff  was  accordingly  nonsuited  ; 
and  now — 

Mr.  Gumey  having  moved  for  a  new 
trial,  repeating  the  arguments  which  had 
been  urged  at  Nisi  Prius,— 

The  C&urt  held,  that,  the  course  taken 
by  tjord  Tenterden  was  the  right  one;  and — 

RefuKd  the  Rule. 

[See  also  Churchill  v.  Day,  atUef  p.  78, 
on  the  subject  of  work  performed  out  of  an 
estimate.] 
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THB  KINO  O.THE  COMXISSIOKXES 
OF  SaWBRS  FOX  THB  LIMITS  OF 
THB  TOWER  UAMLBTS. 


Sewers  Rate* 

No  person  is  chargeable  to  the  sewers  rate 
in  respect  of  a  sewer  from  which  he  derives 
no  benefit ;  although  it  may  be  within  theju' 
risdiction  and  under  the  controul  andmanage^ 
ment  of  the  commissioners,  who  may  legally 
rate  him  for  another  sewer  or  sewers. 

This  was  a  rule  for  a  certiorari  to  remote 
certain  presentments;  and  a  rate  made 
thereupon.  In  effect  it  raised  the  question 
as  to  the  legality  of  a  rate  made  by  the 
Commissioners  of  Sewers  for  the  Tower 
Hamlets.  The  following  were  the  principal 
facts  which  bore  upon  the  question: — 

The  Tower  Hamlets,  for  which  the  Com- 
missioners were  appointed  by  His  Majesty's 
commission,  included  several  parishes  ;  and 
among  them  that  of  St.  John,  Hackney  (1). 
From  the  earliest  period  the  Tower  Ham- 
lets have  been  considered  to  contain  six 
different  levels,  or  lines  of  large  leading 
sewers  ;  and  all  the  early  presentments  and 
rates  appeared  to  be  made  with  reference 
to  this  mode  of  division.  Each  level  had  a 
distinct  leading  sewer,  witli  branches  of 
sewers  leadingr  into  it.  The  presentments 
and  rates  had  been  separate  as  to  each  of 
them,  down  to  the  year   1821  ;  and  the 

(1)  A»  to  the  general  powers  and  duties  of  the 
Comntiniionen  of  Sewerp,  see  Callis  on  Sew«rs ; 
■nd  Rex  «.  the  Commissioners  of  Sewers  for  Bog^or. 
6  Law  Joum.  K.B.  338 ;  s.  r.  8  B.  &  C.  355  \  vaA 
Ket  V.  the  Commissioners  of  Sewen  for  NottiBg- 
ham,  5  Law  Joom.  M.C.  9f . 
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amount  asaiigned  upon  each  bad  from  time 
to  time  varied.  One  of  these  was  called 
The  Hackney  and  Bow  Level,  or  Hackney 
Level  Sewer,  which  applied  to  the  parish 
of  St.  John,  Hackney ;  but  only  a  part  of 
the  parish  had  been  assessed  in  respect  of 
tliat  level.  In  fact,  the  parish  drainage  was 
eflr^cted  at  a  slight  expense  by  means  of  a 
brook  which  communicated  with  the  river 
Lea.  The  accounts,  in  respect  of  the  diffe- 
rent levels,  had  been  kept  distinct  until 
1815;  when  the  Commissioners  made  an 
order  in  the  following  words : — 

"  Court  of  Sewers,  Tower  Hamlets. 
"  Idth  May  1815. — Resolved  and  or- 
dered, that,  from  this  time  forth,  until  a 
new  rate  or  rates  be  made,  the  accounts  of 
this  commission  be  kept  under  one  general 
head,  without  any  distinction  of  levels  or 
sewers,  to  agree  with  the  account  kept  at 
the  Bank  of  England  ;  and  that  the  money 
now  in  hand  be  applied  to  the  exigencies  of 
the  whole  district,  and  the  incidental  ex- 
penses of  the  commission." 

In  pursuance  of  this  order,  all'  the  ac- 
counts were  kept  in  one  general  account. 

In  1821  the  Commissioners,  for  the  first 
time,  made  one  general  and  equal  rate  of 
one  shilling  in  the  pound  on  the  rental  of 
the  whole  of  the  Tower  Hamlets ;  and  in 
1824  they  made  another  and  a  similar  rate. 
The  inhabitants  of  the  parish  of  St.  John, 
Hackney,  objected  to  this  mode  of  rating ; 
as  it  subjected  them  to  the  bearing  of  a  por- 
tion of  the  expenses  of  repairing  the  sewers 
belonging  to  the  other  levels,  which  had  no 
communication  with  their  own ;  and  in  re- 
spect of  which  repairs  they  obtained  no 
benefit. 

The  matter  had  been  several  times  before 
the  Court  in  different  forms  ;  but  the  main 
question  in  dispute  had  never  been  disposed 
of.  That  question  was  now  raised  by  the 
present  rule  ;  and  was  argued  by  Sir  James 
Scarlett,  Mr.  Gurney,  and  Mr,  Chitty^  in 
favour  of  this  mode  of  rating  ;  and  by  Mr* 
Solicitor  General^  Mr*  CampbeU,  and  Mr* 
Broderick,  against  it. 

The  authorities  are  given  fully  i^  the 
judgment. 

The  Court  took  time  to  consider ;  and  on 
the  1st  of  June  the  judgment  was  delivered 
in  the  following  terms  by — 


.  Lord  Tenlerden. — ^This  was  an  application 
to  the  Court  for  a  certiorari  to  remove  a 
rate  made  by  the  Commissioners  of  Sewers 
for  the  Tower  Hamlets.  The  rule  was  ap- 
plied for  at  the  instance  of  the  inhabitants 
of  the  parish  of  Hackney,  and  the  objec- 
tion made  to  the  rate  was  this — that  the 
rate  was  imposed  upon  the  whole  district 
under  the  jurisdiction  of  these  Commis* 
sioners,  namely,  the  whole  district  of  the 
Tower  Hamlets  rateably  and  proportion- 
ably;  whereas  it  was  contended,  that  the 
rate  ought  not  to  be  made  generally  upon 
the  whole  district,  but  that  it  ought  to  be,  as 
until  a  very  late  period  indeed  it  had  been^ 
so  far  as  the  books  and  the  records  of  the 
proceedings  of  the  Commissioners  go,  a  rate 
separately  upon  several  distinct  parts  of 
this  district,  called  or  usually  denominated 
levels.  And  it  appeared  by  the  affidavits, 
that  the  parish  of  Hackney,  except  a 
very  small  portion,  was  so  situate  as  that 
its  drainage  was  into  a  brook  which  com- 
municated with  the  river  Lea^  so  that  the 
drainage  of  that  district  could  be  carried 
on,  and  had  been  carried  on  hitherto,  at  a 
very  moderate  expense.  The  other  parts 
of  the  district,  which  lay  nearer  to  the 
river  Thames,  and  which  were  more  popu- 
lous, and  great  parts  of  them  entirely  co- 
vered with  houses,  were  drained  by  means 
of  covered  sewers,  erected  and  maintained 
at  a  very  great  expense  ;  and,  it  was  said, 
it  was  unjust  to  charge  the  inhabitants  of 
Hackney,  who  derive  no  benefit  from  those 
expensive  sewers,  with  the  maintenance  of 
them,  but  that  they  ought  to  be  separately 
rated  as  they  previously  had  been,  in  which 
case  the  burthen  on  them  would  be  much 
lighter :  whereas  the  present  rate  had  the 
effect  of  charging  them  with  the  mainte- 
nance of  sewers  from  which  they  derive  no 
benefit.  In  support  of  the  rate,  it  was  con- 
tended, not  that  the  fitct  was  not  as  alleged 
by  the  parties  applying ;  but  that,  by  law, 
the  Commissioners  of  Sewers  of  this  dis- 
trict, called  the  Tower  Hamlets,  could  not 
do  otherwise  than  make  an  equal  pound 
rate  upon  all  the  land,  and  all  the  tenements 
within  the  district  of  their  commission; 
that  by  law  they  were  bound  to  do  so. 

Now,  it  is  obvious,  that  if  any  such  obl^ 
gation  did  exist  by  law,  the  law  would  in 
this  case,  and  probably  in  many  others 
also,  work  considerable  injustice.  It  further 
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appeared  (it  was  suggested  to  us  at  the  bar, 
— the  two  cases  that  I  shall  mention  were  in- 
stances of  it|)  that  in  many  other  districts 
the  rate  is  not  made  upon  the  whole  dis- 
trict, but  that,  under  the  authority  and  juris- 
diction of  the  Commissioners,  the  district 
is  divided  into  several  parts,  which  are  usu- 
ally denominated  levels ;  and  the  inhabitants 
of  each  particular  level  are  charged  with  the 
maintenance  of  the  sewers  within  that  level, 
which  are  the  only  sewers  from  which  they 
derive  benefit.  If,  therefore,  we  should  hold 
this  rate,  we  should  not  only  overturn  that 
practice  which  had  prevailed  in  this  dis- 
trict, called  the  Tower  Hamlets,  for  many 
years  up  to  a  very  recent  period,  but  we 
should  also  be  deciding  in  all  the  other 
cases  in  which  separate  rates  are  made  for 
separate  and  distinct  levels,  that  all  those 
rates  are  wrong  and  ought  to  be  quashed. 
It  appeared  to  us  very  important,  at  least, 
that  we  should  be  sure  we  did  right  before 
we  came  to  such  a  decision,  and  we  there- 
fore took  time  to  consider  of  it ;  and,  upon 
consideration,  we  are  all  of  opinion,  that  the 
law  is  not,  as  it  was  contended,  in  support  of 
the  rate :  but  that  it  is  competent  to  per- 
sons acting  under  this  commission  to  do 
that. which  was  formerly  done  in  this  in- 
stance, and  in  this  place,  and  still  continues 
to  be  done  in  many  other  districts  *,  namely, 
to  subdivide  their  districts  and  rate  the 
inhabitants  of  separate  parts  separately ;  so 
that  the  inhabitants  of  each  part  may  con- 
tribute to  the  expense  of  maintaining  those 
works  by  which  they  derive  benefit.  That 
is  perfectly  analogous  to  the  principle  that 
has  always  been  laid  down  and  acted  on 
generally.  I  do  not  speak  now  with  refe- 
rence to  this  particular  question,  which  is 
now  raised  for  the  first  time.  The  prin- 
ciple has  always  been  laid  down  and  acted 
oo«  that  no  person  is  to  contribute  to  the 
expense  except  those  who  derive  profit  and 
benefit  from  it.  That  is  the  general  prin- 
ciple ;  that  principle  is  very  distinctly  men- 
tioned in  Rook*s  case,  reported  in  5  th  Coke, 
£olw  99,  b.  The  point  that  is  now  before 
the.  Court  was  not  the  point  in  question 
there :  the  point  there  was,  whether  a  par- 
ticular person,  the  owner  of  particular  land, 
the  seven  acres  which  had  usually  main- 
tained a  particular  bank,  was  alone  bound  to 
repnr  the  bank ;  or  whether  the  obligation 


to  repair  should  be  cast  upon  the  owners  of 
a  district  containing  about  800  acres,  which 
was  said  to  be  within  the  same  level.  Th($ 
point  decided  was,  that  it  ought  to  be  upon 
the  occupiers  o'f  all  the  land  of  those  800 
acres  that  were  within  this  place.  That 
was  the  point.  It  was  said  a  reference  was 
then  made  to  the  statute  of  6  Hen.  6.  c.  5, 
which  is  one  of  the  old  statutes  of  sewers 
prior  to  the  statute  of  Hen.  8 ;  and  the  lan- 
guage of  that  statute  is  somewhat  different 
from  the  language  of  that  of  Hen.  8,  and, 
perhaps,  shews  more  distinctly  the  power 
of  the  Commissioners  as  well  as  their  duty ; 
for  their  powers  and  their  duties  are  equi- 
valent ;  the  power  of  the  Commissioners  to 
rate  separately  according  to  the  maintenance 
of  the  particular  works  or  sewers  by  which 
the  parties  derive  benefit.  The  direction 
in  the  statute  is,  "  No  person  shall  be  exempt 
from  the  rate,  whatever  his  estate  or  condi- 
tion may  be,  he  shall  contribute  to  it,  whe- 
ther he  be  rich  or  poor,  or  whatever  condi- 
tion, estate  or  dignity  he  may  be,  he  who 
derives  or  receives  defence,  profit,  or  protec- 
tion, from  the  aforesaid  walls,  ditches,  gut- 
ters, barriers,  causeways,''  and  so  on,  shall 
be  charged.  Not  that  all  who  derive  benefit 
from  the  work  within  the  district,  but  all 
who  derive  benefit  from  the  particular  things 
that  are  there  mentioned,  shall  be  chargeable 
to  it.  This  case  (RooVs  case)  also  furnishes 
an  instance,  and  is  one  of  those  to  which  I 
allude,  of  the  Commissioners  of  a  large 
district  subdividing  their  rates  into  parts  on 
particular  levels  ;  for  the  rate  in  that  case 
was  made  by  Commissioners  who  had  a  com- 
mission  to  survey  all  walls  and  so  forth  in 
the  river  Thames  in  the  counties  of  Kent 
and  Essex.  Now,  if  they  had  been  bound 
to  make  one  whole  rate,  the  inhabitants  of 
the  county  of  Kent  on  one  side  of  the 
Thames  might  be  charged  with  repairs  of 
sewers  and  drains  that  were  in  Essex  on 
the  other  side;  it  is  quite  impossible  to 
suppose  that  any  thing  of  that  kind  should 
have  taken  place.  There  is  another  case 
which  it  may  not  be  improper  to  mention, 
the  case  of  Stafford  and  Hamston  (2).  That 
was  a  rate  made  by  the  Commissioners  of 
Sewers  for  the  City  of  Westminster ;  and 
the  parish  of  St.  Margaret  was  rated  to  a 

(2)  f  B.  &  B.  691 ;  5  Moore,  608. 
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Mparateratfl  by  those  CotnmiMionere,  being 
ofle  6f  the   patiihes  within    their    juris- 
diction.   l*he  seweri  towards  the  expense 
of  which  the  plaintiff  was  assessed,  is  in  the 
parish  of  St.  Margaret.   The  plaintiff  was 
an  inhabitant  of  Kensington,  and  it  appeared 
that  the  plaintiff  derived  no  benefit  from 
the  sewers  in  the  district  to  which  she  was 
charged  ;'^it  was  held,  it  was  competent  for 
her  iA  an  action  of  trespass,  brought  against 
the  person  acting  under  the  warrant  of  the 
commission,  to  prove  that  fact ;  and  evidence 
of  that  Aict  having  been  rejected  on  the 
trial,  the  Court  ordered  a  new  trial.    And, 
in  the  case  of  Masters  ▼.  Scrogg9(9),  it 
was  coneeded  that  the  person  assessed  was 
not  liable  unless  he  derived  a  benefit  from 
the  works.    There,  the  Commissioners  of 
Sewers  had  assessed  a  person  in  respect  of 
drains  which  communicated  with  other  drains 
that  fall  into  the  great  sewer  ;  but,  in  point 
of  fact,  the  level  of  his  drains  was  so  much 
above  the  sewer  tliat  the  stopping  of  the 
sewer  could  not  possibly  throw  back  the 
water  so  as  to  injure  his  premises ;  and 
therefore  as  he  was  not,  and  did  not  appear 
likely  to  be,  benefited  by  the  work,  he  was 
held  not  liable  to  the  assessment.      For 
these  reasons  therefore,  without  going  fur- 
tlier  into  it,  we  are  of  opinion  that  the  Com« 
mittsioners  have  done  wrong  in  making  the 
rate  for  the  whole  district,  which  would 
work  the  injustice  I  have  alluded  to.     It  is 
competent  tor  them  by  law  to  rate  separate 
parts  within  their  jurisdiction  and  authority 
in  the  same  manner  as  has  been  previously 
done.     A  great  deal  of  reliance  was  placed 
in  the  argument,   on  the  word    *'  level," 
which  is  found  in  the  report  of  Rook's  case, 
Md  in  which  it  is  said  all  who  be  within  the 
"  level"  were  to  contribute ;  that  is  Very 
true,  but  the  question  is,  what  is  the  mean- 
ing of  the  word  "  level**  in  that  case  ?  Now, 
the  word  "level"  does   not  occur  in  the 
act  of  parliament — it  does  not  occur  in  the 
commission ;  if  we  are  to  attribute  to  the 
word  •*  level"  the  sense  sought  to  be  attri- 
buted to  it  in  this  argument,  you  will  make 
it  an  artificial  division  of  tlie  land,  whereas 
the  natural  import  is  not  an  artificial  divi- 
sion of  the  land,  but  denotes  the  particular 
character  and  situation.  So  understood,  all 

(3)  t  Maid.  &  Sehr.  44/r. 


thoie  cases,  and  all  those  expressions,  whieh 
were,  that  the  rate  is  to  be  made  equal  upon 
all  the  inhabitants  of  the  level,  will  sUnd 
untouched  by  our  decision.  The  role 
therefore  for  the  certiorari  must  be  made 
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Buyer  and  Seller — Principal  and  Agent. 

1.  Where  a  person  seUs  goods  to  mnother^ 
not  kmming  at  the  time  that  the  buyer  is  an 
agent,  the  seller,  upon  afterwards  discovering 
the  principal,  may  resort  to  him  for  payment^ 
although  he  had  debited  the  agent ;  and  he 
may  recover  against  the  principal,  unless  tka 
latter  has,  in  the  meantime,  paid  the  agent. 

2.  But,  where  the  principal  in  such  a  case 
ii  living  abroad,  and  the  seller  debits  the 
agent,  he  will  not  in  general  be  allowed  af- 
terwards to  resort  to  the  principal ;  it  hemg 
presumed,  until  the  contrary  appear,  that  the 
seller  gave  credit  to  the  EngUsh  agents  and 
would  not  have  done  so  to  the  foreign  prat- 
cipal.  Whether,  for  this  purpose,  the  foei 
of  the  principal  residing  in  Scotland  is  to  be 
considered  as  a  foreign  residence, — Quaere* 

S.  Where  the  seller  knows  that  theJmiftr 
is  an  agent,  bui  does  not  know  the  name  ^ 
Ms  principal,  he  may  aftemtards,  on  disdh- 
vering  who  the  principal  is,  compel  paymesU 
from  the  principal,  unless  payment  has  been 
made  to  the  agent  in  the  meantime. 

4«  Wliere  the  seller,  fvith  a  foil  knowledge 
of  both  foots,  that  tftere  is  a  principal,  and 
wlio  that  principal  is,  debits  the  agent  as  the 
person  to  whom  he  gives  credit,  he  csnmoi 
afoerwards  resort  to  the  principal,  aUhmsgk 
the  latter  may  not  hsee  paid  the  agent. 

Error  from  the  Borough  Court  of  Liver* 
pool. 

The  deckratioil  was  for  goods  sold  and 
delivered. 

Plea — 'The  general  issue. 

The  cause  being  tried  in  the  Boroo^ 
Court,  ^  verdict  was  found  for  the  plaintifib ; 
but  the  facts  were  found  specially  $  and  a 
bill  of  exceptions  was  tendered  against  the 
charge  given  to  the  jury  in  the  Borough 
Court*  The  following  were  the  funn  dis- 
closed by  the  record. 
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One  Thomas  M'Eunei  being  called  aa  a 
witness  on  t\te  part  of  the  plaintifisi  deposed 
as  follows : — 

''That  he,  the  said  Thomas  M'Kuoe, 
was  established  in  Liverpool  as  a  general 
Scotch  agent,  and,  amongst  others,  acted 
as  agent  for  the  defendant,  who  resided  in 
Dumfries.  That,  in  March  18S3,  he  re- 
ceived from  the  defendant  a  letter,  contain- 
ing an  order  to  purchase  various  goods,  and 
amongst  others  a  quantity  of  glass  and 
earthenware ;  which  letter,  with  the  order, 
was  produced  by  the  plaintifis'  attorney, 
and  was  read  in  evidence,  as  follows : — 

(Copy  Letter.) 
"  Dumfries,  March  ft9,  18SS. 
**  Mr.  Thomaa  M'Knne,  Liverpool. 

"  Dear  Sir, — Annexed  is  a  list  of  goods 
which  you  will  procure  and  ship  per  Nancy. 
[Here  follows  other  matter  not  material.] 
(Signed)        "  John  Thomson." 

Memorandum  (inclosed  in  the  letter)  of 
goods  to  be  shipped* 

12  crates  of  Staffordshire- ware. 
Crown  window  glass,  10  qr.  boxes, 
&c.  &c. 
[Here  follows  enumeration  of  other  goods.] 

That  the  said  Thomas  M*Kune  provided 
himself  with  the  goods  mentioned  in  this 
letter ;  and  that  he  got  the  glass  and  earth- 
enware from  the  plaintifis,  who  were  glaas 
and  earthenware  dealers  in  Liverpool.  That, 
at  the  time  he  ordered  the  slass  and  earth- 
enware, he  saw  the  said  plamtifi'Mountford 
Fynney  himself,  and,  to  the  best  of  his  re- 
opllection,  told  him  that  "be  (M'Kune) 
had  an  order  to  purchase  some  goods,  and 
that  they  were  for  the  same  house  for  whom 
he  had  purchased  goods  from  tlie  plaintiflEs 
the  preceding  year ;"  and  he  also  stated,  to 
tbe  best  of  his  recollection,  "  that  as  he 
was  a  stranger  to  the  nature  of  the  goods, 
he  hoped  the  plaintifis  would  let  him  have 
the  same  as  before,  to  save  him  from  blame 
by  his  employer."  But  the  said  Thixnas 
M'Kune  did  not  shew  the  plaintifis  the  letter 
containing  the  order,  nor  did  he  mention  the 
lUime  of  any  principal.  That  he  then  either 
gave  the  said  plaintiff*,  Mountford  Fynney, 
M  copy  of  the  order,  or  produced  to  him  the 
origmal  order,  that  Fynney  might  himself 
take  a  copy;  but  he  rather  thought  the 
former  was  the  fact,  and  that  the  plaintiff* 
Fynney  did  npt  see  the  original  order, 
though  he  could  not  say  poaitiv^y.    That 


the  plaintiff  accordingly  furnished  tlte  gbas 
and  earthenwares,  the  amount  of  which, 
deducting  the  discount,  was  }9SL  7s.  Sd,, 
but,  adding  the  discount,  21Ui.  10#.,  and 
rendered  invoices  thereof  to  M*Kune,  headed 
thus — 
"  Mr.  Thomas  M*Kune 

Bought  of  John  and  James  Davenport*' 
(which  was  the  plaintiflSs'  firm). 

That  M'Kune  entered  the  nett  amount, 
I9$l.  78*  Bd,^  to  the  credit  of  the  plaintiffs 
in  an  account  with  them  in  his  books ;  and 
charged  the  same  sum,  with  the  addition  of 
two  and  a  half  per  cent,  for  his  commission, 
to  the  debit  of  the  defendant  in  an  account 
with  him,  which  was  according  to  his  inva- 
riable course  of  dealing  (  and  that  he  sent 
to  tbe  defendant  a  general  invoice  of  all  the 
goods  purchased,  comprising  the  glass  and 
earthenware,  but  not  mentioning  the  plain- 
tifKi'  names.  That,  afterwards,  tn  April 
1823,  and  before  the  credit  for  the  goods 
bad  expired,  M'Kune  became  insolvent ; 
though,  up  to  the  day  of  his  slopping  pay- 
ment, he  was  in  good  credit,  and  could  have 
bought  goods  on  trust  to  the  amount  of 
20,000/.— Whereupon  the  said  mayor  and 
bailiffs,  by  the  said  recorder,  afler  stating 
the  evidence,  then  and  there  told  the  jury, 
that,  from  the  distance  of  time  since  the 
sale  took  )^ce,  there  was  some  uncertainty 
in  the  evidence  of  M*Kune  as  to  the  precise 
words  nsed  by  him  to  the  plaintiffs,  at  the 
time  he  gave  them  the  order  lor  the  goods; 
but  it  appeared  to  him  (the  said  recorder) 
upon  tlie  evidence,  that  the  name  of  the  de- 
fendant as  principal  was  not  then  commu- 
nicated or  known  to  the  plaintiffs,  and  then 
and  there  directed  the  jury,  that  if  they 
were  opinion,  that  tlie  defendant's  name  as 
tbe  principal  was  meniioned  by  M'Kunc  to 
the  plaintiffs  at  the  time  the  order  was 
given,  or  that  the  plainti£&  then  Imen  tliat 
the  defendant  was  the  prineipal,  their  ver- 
dict ought  to  be  for  the  defendant :  but  if 
they  were  of  opinion  that  the  defendant's 
name  as  the  principal  was  noi  mentioned  by 
M'Kune  to  the  plaintifb  at  tlie  time  of  the 
order  being  given,  and  that  the  plaintiffs 
did  not  then  know  that  the  defendant  was 
the  principal ;  and  they  did  not  think,  upon 
all  the  s£d  facts  of  the  case,  that  tbe  plain* 
tiffs,  at  the  time  of  the  said  order  being 
given,  knew  who  the  principal  was,  so  that 
they  then  had  a  power  of  electing  whether 
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they  would  debit  the  defendant  or  M'Kune, 
they  ought  to  find  a  verdict  for  the  plaintifTs ; 
and  that,  although  the  plaintifis  at  the  time  of 
the  sale  might  think  that  M*Kune  was  not 
buying  the  goods  upon  his  own  account,  yet, 
if  the  name  of  his  principal  was  not  com- 
municated or  made  known  to  them,  that 
circumstance  ought  to  make  no  difference 
in  the  case; — and  thereupon  the  jury  afore- 
said,  after  finding  it  as  a  fact,  that  the  letter 
containing  the  order  was  never  shewn  or 
made  known  to  the  plaintiffs,  then  and 
there  gave  their  verdict  for  the  said  plain- 
tiffs, and  219/.  10^.  damages;  and  Henry 
Hall  Joy,  esq.,  the  counsel,  learned  in  the  law, 
for  the  said  defendant,  then  and  there,  and 
before  the  giving  of  the  said  verdict,  did, 
onbehalf  of  thesaid  defendant,  except  to  the 
said  opinion  and  direction;  and  then  and 
there  insisted,  that  part  of  the  direction  to 
the  said  jury  ought  to  have  been,  that  if 
they  were  satisfied  that  the  plaintiff^,  at  the 
time  of  the  order  being  given,  knew  that  the 
said  T.  M^Kune  was  buying  the  goods  as  an 
agent,  even  though  his  principal  was  not 
communicated  or  made  known  to  them,  the 

?laintiffs,  by  afterwards  debiting  the  said 
*homas  M*Kune,  and  so  rendering  the  said 
invoices,  had  elected  to  take  him  for  their 
debtor,  and  had  precluded  themselves  from 
calling  upon  the  defendant  for  payment ; 
and  that  in  such  case  tlie  verdict  of  the  said 
jury  ought  to  be  for  the  defendant. 

The  record,  with  the  bill  of  exceptions, 
being  removed  to  this  Court  by  writ  of 
error,  the  defendant  assigned  errors  reite- 
mting  the  objection  taken  in  the  bill  of  ex- 
ceptions. The  plaintiffs  joined  in  error ; 
and  the  case  was  now  argued.  (The  de- 
scription "plaintiff"  and  *' defendant'*  will 
be  used  in  die  argument,  as  it  was  used  ih 
the  court  below.) 

Mr.  Jay^  fpr  the  defendant,  contended  for 
two  propositions : — 

First, — If  a  seller,  knowing  the  buyer  to 
be  an  agent,  though  buying  in  his  own 
name,  elects  to  give  credit  to  the  agents  he 
cannot  recover  afterwards  against  the  prin- 
cipal. 

Secondly, — If  the  seller  be  ignorant  of 
the  fact,  that  the  agent  is  buying  for 
another,  that  other  may  afterwards  be  sued, 
unless  the  seller  has  abandoned  his  right  to 
do  so. 

The  other  side  will  contend,  that  this  is  a 


middle  case.  But,  I  say,  it  is  a  case  within 
the  first  proposition ;  or,  if  not,  that  it 
falls  within  the  condition  of  the  second  pro- 
position ; — that  the  right  to  sue  the  princi- 
pal has  been  abandoned.  The  facts  in  the 
present  case  are,  that  the  sellers  elected  to 
treat  the  agent  as  their  debtor.  They  did 
not  choose  to  inquire  who  was  his  principal. 
He  had  told  them,  he  was  engaged  for  a 
house  in  Glasgow.  They  knew,  therefore, 
that  there  was  a  principal  in  the  transac- 
tion. If,  then,  this  had  been  the  case  of  a 
foreign  merchant,  there  would  have  been  no 
doubt  on  the  subject ;  and  there  appears  to 
be  no  sound  distinction  between  the  case  of 
a  foreign  and  that  of  a  home  merchant. 
This,  in  the  case  of  the  principal  being  a 
Ibreign  merchant,  was  laid  down  in  the 
case  o£  Paterson  v.  Gandasequi{i\  which 
has  always  been  treated  as  a  leading  case 
on  the  subject.  The  doctrine  laid  down  in 
that  case  was  confirmed  in  the  case  of 
Addison  v.  Gandate^i{2),  There  are 
dicta  of  Lord  Kenyon  and  Lord  Ellen- 
borough  to  the  same  effect ;  the  former  in 
Maan$  v.  Henderson  (d),  and  the  latter  in 
Moore  v.  Clements  and  others  (4). 

Mr,  Pattesonf  for  the  plaintiffs. — The 
agent  in  this  case  said  he  was  biding  (or 
the  same  house  for  which  he  had  bought 
in  preceding  years.  The  letter,  which  he 
had  at  the  time  he  gave  the  order,  was  not 
shewn  to  the  plaintiffs ;  and  therefore  the 
plaintiffs  could  have  no  knowledge  of  any 
party  to  whom  they  were  giving  credit. 
M'Kune  was  a  general  Scotch  agent,  and 
not  a  merchant.  The  present  is  certainly  a 
middle  case ;  but  approaching  nearer  to  the 
second,  than  to  the  first  proposition  laid 
down  by  the  defendant's  counsel.  The 
proposition  should  be  qualified  by  the  words 
''  for  another,  known  Inf  name ;"  and  then  it 
would  be  unobjectionable.  The  cases  cited 
do  not  bear  upon  the  present  question*  In 
Paterson  v.  Oandasequi^  the  principal  and 
agent  went  together  to  the  seller.  The 
principal  was  a  foreignert  and  the  seller  did 
not  choose  to  trust  him,  and,witha  knowle^e 
of  the  principal,  elected  to  deal  with,  and  to 
give  credit  to  the  agent.  Nor  does  it  ap- 
pear in  this  case  that  the  state  of  the  aceoont 
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between  M'Kune  and  the  defendant  was 
afterwards  affected  by  the  circumstance  of 
M*Kune  taking  credit  for  these  goods. 
The  case  of  Seymour  v.  Pychlam  (5)  goes 
very  far  to  shew  the  principle  which  should 
govern  this  case,  and  to  lay  down  that 
M*Kune  could  not  be  considered  as  the 
seller  of  the  goods  to  the  defendant ;  and 
that  he  could  not  maintain  any  action  for 
their  amount,  as  upon  a  contract  for  goods 
bargained  and  sold  by  M'Kune  to  the  de- 
fendant. The  same  may  be  collected  from 
the  case  of  RaiUon  v.  Hodgton,  which  is 
mentioned  in  the  argument  of  the  case  of 
Paterson  v,  Oandasequu 

Lord  Tenterden. — I  think  the   direction 
given  in  this  case  to  the  jury  was  right, 
and  that  their  verdict  was  also  right.     The 
general  rule  is,  that  where  a  person  sells 
goods  to  another,  who  is,  in  point  of  fact, 
an  agent  at  the  time,  but  with  which  fact 
the  seller  is  then  unacquainted  ;  the  seller 
may  afterwards,  on  discovering  the  prin- 
cipal, sue  that  principal ;  but  that  his  doing 
so  must  be  subject  to  the  state  of  the  ac- 
count between  the  principal  and  the  agent. 
On  the  other  hand,  if  the  seller  knows  at 
the  time  that  the  person  to  whom  he  is 
selling  is  an  agent,  and  knows  also  who  the 
principal  is,  and  yet,  with  this  knowledge, 
chooses  to  make  the  agent  his  debtor,  he 
cannot  afterwards  turn  round  and  charge 
the  principal.      This,   I   think,  has   been 
properly  stated  to  be  a  middle  case.     The 
seller  knew  that  the  goods  were  not  for 
M'Kune,  but  for  another ;  though  he  did 
not  know  who  that  other  was.     He  had 
therefore  no  means  of  making  an  election  as 
to  which  he  would  trust — the  principal  or 
the  agent.  He  might  have  inquired  who  was 
the  principal ;  and  if  he  had  done  so,  the 
material  fact  might  have  been  supplied. 
But  at  present  it  stands,  that  the  principal 
was  not  known  at  the  time ;  and  therefore 
the  case  falls  within  the  general  rule.  There 
is,  however,  another  point  of  view  in  which 
tbis  case  might  have  been  considered. — 
A  general  rule  is,   that  where  a  British 
merchant  is  buying  for  a  foreign  merchant, 
it  shall  be  presumed,  that  the  seller  gives 
the  credit  to  the  English  merchant,  until 
the  contrary  appear.    Here,  the  defendant 

(5)  1  Bam.  &  Aid.  14. 
Vol.  VIL  K.B. 


was  living  at  Glasgow.  Scotland,  for  many 
purposes,  is  not  considered  as  a  foreign 
country ;  but,  as  it  is  out  of  the  reach  of 
English  process,  it  may  be  doubtful  whether 
such  a  case,  when  presented  in  that  way, 
does  not  fall  within  the  general  rule  I  have 
last  mentioned. 

That,  however,  is  not  the  question  raised 
in  this  case.  It  was  here  said,  that  the 
debiting  M'Kune  was  the  making  of  an 
election  by  the  plaintiffs  to  give  credit  to 
him,  and  not  to  his  principal ;  but  the  de- 
fendant's case  was  not  so  put  on  the  trial,  but 
on  the  ground,  that  the  principal  lived  in  a 
foreign  country ;  nor  is  it  necessary  now  so  to 
consider  the  question.  The  judgment  ought 
therefore  to  be  affirmed. 

Mr,  Justice  Bayley. — It  may  often  be, 
that  by  the  course  of  trade  the  selleir  is  con- 
fined, in  the  seeking  of  his  remedy,  to  the 
agent.  It  is  bo^  in  general,  where  the  agent 
buys  for  houses  abroad.  It  might  be  so 
perhaps  where  the  principal  lives  in  Soot- 
land  ;  hut  that  is  not  the  question  raised  in 
the  present  case.  I  think  the  direction  to 
the  jury  was  right.  In  common  cases,  if 
the  principal  has  paid  the  agent,  that  fact 
would  be  an  answer  to  the  action.  But, 
where  the  seller  knows  who  the  principal 
is,  and  yet  debits  the  agent,  he  is  con- 
sidered as  having  made  his  election  which 
of  the  two  he  wiU  make  his  debtor.  There 
are,  however,  cases  in  which  the  agent  is 
personally  liable,  although  the  principal  is 
also  liable.-  Here,  it  is  known  at  the  time 
that  there  is  a  principal ;  but  that  does  not 
destroy  the  right  of  the  seller  to  sue  the 
principal  as  soon  as  he  knows  who  is  the 
principal.     His  not  asking  who   was   the 

Principal  was  at  his  peril.  If  the  principal, 
ad  paid  the  agent  in  the  meantime,  the 
seller  could  not  compel  him  to  pay  again. 
This  is  the  rule  of  law ;  and  it  seems,  to  . 
me  to  be  conformable  with  justice;  for 
justice  requires  that  the  principal  who  has 
iiad  the  goods  should  pay  the  seller  for 
them  unless  he  has  already  paid  somebody 
else.  I  think,  therefore,  that  the  buyer  in 
this  case,  the  principal,  has  been  properly 
held  liable  to  pay  to  tlie  plaintiffs,  and  not  to 
M'Kune's  estate. 

Mr.  Justice  Litlledak, — In  general,  a 
seller,  who  does  not  know  at  the  time  that 
there  is  a  principal  behind,  may  resort  to 
him  for  payment  when  he  discovers  him. 
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But  if,  with  a  full  knowledge  at  the  time, 
he  debits  the  agent,  he  is  said  to  have  made 
his  election,  and  he  cannot  afterwards  charge 
the  principal.  This,  however,  is  neither  of 
those  cases.  It  is  known  at  the  time  that 
there  is  a  principal,  but  it  is  not  known  who 
that  principal  is.  The  seller  therefore  could 
not  at  that  time  debit  any  principal.  I 
think  he  was  not  bound  to  inquire  as  to 
this,  if  he  chose  to  run  the  risk,  either  of 
not  finding  out  the  principal,  or  of  the  prin- 
cipal, in  the  meantime,  paying  the  agent. 
The  question  which  might  arise  upon  the 
fact  that  the  principal  lived  in  Scotland, 
was  not  raised  on  the  trial ;  and  it  is  there- 
fore not  necessary  in  this  case  to  decide  it. 
Mr.  Justice  Parke,  having  been  engaged 
as  counsel  in  the  cause,  gave  no  opinion. 

Judgment  affirmed* 


1829.     "> 
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Bill  of  Exchange — Indirect  Notice  of 
Dishonour. 

Where  the  defendant  was  sued  as  the 
DRAWER  of  a  hill;  tlte  acceptance  of  which 
made  the  hill  payable  at  the  defendants  own 
house ;  and  the  words  which  so  made  it  pay* 
able  were  in  the  handwriting  of  the  defendant; 
and  the  billwhendue  was  presented  at  the  house 
of  the  defendant^  and  the  answer  given  waSf 
**  no  effects  :** — Held,  that  this  was  enidence 
to  go  to  the  jury,  m  the  absence  of  proof  of 
positive  notice,  to  satisfy  them  that  the  de* 
fendant  knew  the  bill  was  not  paid  by  the  ac* 
ceptor ;  and,  the  jury  having  found  a  verdict 
for  the  plaintiff,  the  Court  refused  to  set  ii 
aside. 

Assumpsit  by  indorsee  against  the  drawer 
of  a  bill. 

Defence,  that  the  defendant  had  no  notice 
of  the  dishonour  by  the  acceptor. 

The  plaintiff  gave  no  direct  evidence  that 
the  defendant  had  notice ;  but  he  relied  on 
all  the  circumstances  as  sufficient  to  warrant 
the  jury  in  believing  that  he  had  notice. 
Those  circumstances  were  as  follows  :•— 

The  bill  was  drawn  by  the  defendant  in 
his  own  handwriting.  Ine  acceptor  made 
it  payable  at  the  htmse  of  the  defendant,  the 
drawer-;  and  the  words  after  the  acceptancci 


making  it  so  payable,  were  in  the  hand- 
writing of  the  defendant.  The  bill  when 
due  was  presented  at  the  house  of  the  de- 
fendant; and  the  answer  was,  ''no effects." 
The  acceptor  had  paid  a  part  of  the  bill ; 
and  the  present  action  was  for  the  balance. 

Upon  these  facts  it  was  submitted  to  the 
jury,  not  only  that  there  was  evidence  suf- 
ficient '  to  shew  that  the  bill  was  accepted 
for  the  accommodation  of  the  defendant, 
but  to  shew  also  that  he  must  have  known 
that  it  was  not  paid,  when  presented  at  hia 
own  house.  The  jury  having  found  a  ver- 
dict for  the  |>laintiff, — 

Mr.  Campbell  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be 
set  aside.  The  evidence  was  not  sufficient 
in  point  of  law,  and  ought  not  to  have 
been  allowed  to  go  to  the  jury.  Tlie  answer 
given  at  tlie  defendant's  house  would  not 
have  shewn  it  to  be  an  accommodation  ac- 
ceptance, even  if  the  answer  had  been  given 
by  the  defendant,  himself.  But  all  infe- 
rence upon  this  subject  is  resisted  by  the 
&ct,  that  the  acceptor  actually  paid  a  part 
of  the  amount ;  which  it  is  not  to  be  sup- 
posed he  would  have  done  had  it  been  an 
accommodation  acceptance. 

Lord  Tenterden*-^}JtAe%%  it  had  been  an 
accommodation  bill  I  do  not  see  why  the  de- 
fendant, the  drawer,  should  have  made  the 
bill  payable  at  his  own  house.  There  was 
enough  to  go  to  the  jury ;  and  I  do  not  sec 
any  reason  to  be  dissatisfied  with  their 
verdict. 

.  Mr.  Justice  Bayley* — The  acceptor  did 
not  live  in  the  defendant's  house.  The  bill 
was  made  payable,  in  the  defendant's  hand« 
writing,  at  his  own  house ;  and  the  answer 
there  given  is  "  no  effects."  How  ^  it 
be  said  that  this  was  not  enough  to  go  to 
the  jury, .to  satisfy  them  that  the  defendant 
knew  the  bill  was  not  paid  by  the  acceptor  ? 

The  other  Judges  concurrinff,-^ 

Rwe  refused. 

[Upon  the  question  of  the  necessity  of 
giving  notice  of  the  dishqnour  to  the  drawer* 
although  the  bill  be  an  accommodation  ac* 
ceptance,  see  Norton  v.  Pickering,  8  B«  & 
C.610,  s.  c.  7  Law  Joum.  K.B.  8fi.] 
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Bufer  and  Seller — FaUe  Pretences. 

1.  Where  goods  are  obtained  by  false  pre- 
tences  under  a  contract  to  pay  at  a  given 
timet  whether  tite  seller,  upon  discovering  the 
false  pretences  can  maintain  an  action  of 
tr&oerfor  the  goods  against  the  buyer  before 
the  time  for  credit  has  expired — quaere. 

2.  BxU  it  is  clear  that  tinder  such  circum' 
stances  he  cannot  maintain  an  action  for 
goods  sold  and  delivered,  before  the' time  of 
credit  has  expired ;  because  the  form  of  the 
action  admits  the  whole  transaction  to  be 
matter  of  contract,  and  that  the  property 
passed  to  the  buyer, 

Asftumpstt  for  goods  sold  and  delivered. 

Plea — ^The  general  issue. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  Guildhall  Sittings,  before  this 
term.     The  principal  facts  were  as  follows : 

The  sale  and  delivery  of  the  goods  were 
admitted  by  the  defendant,  who  shewed,  that 
they  were  sold  at  a  certain  credit ;  that  the 
plaintifis  drew  upon  him  certain  bills  ac« 
cording  to  the  agreed  credit,  which  he  ac- 
cepted ;  and  that  the  action  was  brought 
before  either  of  the  bills  became  due.  To 
get  rid  of  the  effect  of  this  evidence,  the 
plaintifis  offered  to  go  into  evidence  shew- 
ing, that  the  purchase  by  the  defendant  was 
fraudulent ;  that  the  goods  had  been  ob- 
tained under  false  pretences;  and  that 
shortly  after  the  purchase  he  sold  the  goods 
at  an  under  price.  This  description  of  evi- 
dence was  objected  to  by  the  defendant's 
counsel ;  who  contended,  that  the  form  of 
the  action  treated  the  transaction  as  a  sale 
^f  goods;  and  that  if  it  was  intended  to  rely 
upon  the  whol^  being  a  fraud,  the  form  of 
action  should  have  been  trover. 

Lord  Tenterden, — I  think  the  whole  con- 
tract must  be  treated  as  null  and  void  ab 
huiio;  or  you  mast  stand  to  the  contract. 
¥du  cannot  treat  it  as  a  contract  on  one 
hand,  and  as  a  fraud  on  the  other. 

The  plaintiffs  were  accordingly  nonsuited* 

,  Mr,  Fi  Pollock  now  moved  for  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be 
set  aside.  He  submitted,  that,  as  a  generd 
mlci  where  you  are  entitled  to  sue  in  tort, 


you  may  waive   the  tort,   and  maintain 
assumpsit. 

Mr»  Justice  Bayley. — How  can  a  con- 
tract be  implied  out  of  facts  which,  as  you 
contend,  shew  a  fraud  ? 

Mr*  Justice  Liitledale*  —  The  whole  is 
contract ;  or  the  whole  is  fraud.  You 
cannot  imply  a  different  contract  out  of 
matter,  which,  as  you  contend,  was  not  con- 
tract, but  fraud. 

Mr.  Justice  Parke. — ^The  form  of  pro- 
ceeding affirms  the  whole  as  contract. 

Lord  Tenterden — The  case  of  Parker  v. 
Patrick  (1)  was  relied  upon  by  the  plaintiffs^ 
as  shewing,  that,  under  the  circumstances 
which  they  were  about  to  prove,  trover  for 
their  goods  would  lie.  But  it  must  not  be 
taken  for  granted  that  that  case  is  law. 
It  seems  to  lay  down  as  a  proposition,  that, 
where  g^ds  are  obtained  under  false  pre- 
tences, no  property  passes  to  the  buyer. 
But  it  is  not  necessary,  in  the  present  case, 
to  dispose  of  that  question ;  as  here  the 
plaintiffs  have  treated  the  whole  as  matter 
of  contract. 

Rule  refused. 


18S9. 
Jan.  24 
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HILL  AND  ANOTHSB,  ASSIGNEES 
OF  R0LUE8,  V.  VABNELL. 


Bankrupt — Payi$etU  without  Notice  of  Act 
of  Bankruptcy. 

1.  Where  a  sale  of  goods  takes  place  after 
an  act  of  bankruptcy  committed  by  the  seller, 
but  not  knonm  to  the  buyer,  and  the  buyer 
bonii'  fide  pays  the  amount  to  the  seller, 
against  whom  a  commission  of  bankrupt  issues 
within  two  months  afterwards,  the  payment 
made  by  the  buyer  is  protected  by  the  0  Geo,  4. 
c.  16.  *.  82. 

2.  But,  whether  the  assignees  are  in  such 
a  case  entitled  to  repudiate  the  contract,  and, 
upon  tendering  to  the  buyer  the  amount  of 
such  payment,  to  have  the  goods  back — 
quaere. 

This  was  an  action  of  trover,  brought  for 
the  recovery  of  a  parcel  of  books  ;  and  the 
declaration  contained  two  counts.  In  the 
first  count  the  books  were  laid  to  be  the 
property  of  the  bankrupt,  before  his  bank-. 

(1)  5TennRcp.l75, 
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ruptcy ;  and  in  the  second  coudt,  they  were 
stated  to  be  the  property  of  the  pliantiffs, 
as  assignees,  after  the  bankruptcy.  To 
which  declaration  the  defendant  pleaded  the 
general  issue  of  Not  Guilty. 

The  cause  came  on  to  be  tried,  before 
Lord  Tenterdeni  at  the  second  Sittings  in 
Michaelmas  term  1 827^  at  Guildhall,  when 
a  verdict  was  found  for  the  plaintiffs  for 
1000/.  damages,  and  costs  40<.;  the  da- 
mages, however,  to  be  reduced,  and  entered 
for  Is.  only,  upon  the  defendant's  delivering 
up  the  books  to  the  plaintiffs  or  their  at- 
torneys, in  the  event  of  the  plaintiffs  being 
entitled  to  hold  the  verdict ;  subject  to  the 
opinion  of  the  Court  upon  the  following — 

CASE. 

« 

On  the  9th  of  August  1 826,  a  commis- 
sion of  bankrupt  issued  against  the  above- 
named  Nathaniel  Reynolds  Holmes,  under 
which  commission  he  was  duly  declared  a 
bankrupt ;  and  the  plaintiffs  were  chosen 
his  assignees ;  and  an  assignment  of  all  his 
estate  and  effects  was  made  to  them  on  the 
8th  of  September  in  the  same  year. 

Before  and  up  to  the  time  of  the  commis- 
sion, the  bankrupt  carried  on  the  business 
of  a  hop-merchant  in  the  city  of  London^ ; 
and,  in  the  course  of  his  business,  he  had 
contracted  some  very  considerable  debts  ; 
and,  having  afUrwards  become  greatly  em- 
barrassed in  his  circumstances  and  unable 
to  meet  his  creditors,  he  had,  during  the 
months  of  June  and  July  in  the  year  1826, 
and  before,  committed  acts  of  bankruptcy 
by  absenting  himself,  and  beginning  to  keep 
house.  There  was  no  question  as  to  the 
sufficiency  of  the  trading,  act  of  bankruptcy, 
or  petitioning  creditor's  debt,  which  was  on 
a  bill  of  exchange. 

In  the  month  of  April  1 826,  Mr.  Joseph 
Watson  was  at  the  house  of  the  bankrupt 
in  London,  about  the  purchase  of  some 
hops,  but  which  he  did  not  buy;  and, 
whilst  looking  at  his  library  there,  the  bank« 
rupt  asked  him  if  he  wanted  to  purchase 
some  books, — saying,  that  if  he  did,  he 
should  have  those  in  his  library  cheap,  as 
he  had  bought  them  so ;  but  had  not  time 
to  read  them,  and  had  other  books  at  his  re- 
sidence in  the  country.  Mr.  Watson,  how* 
ever,  declined  becoming  the  purchaser  of  the 
books,  but  took  a  list  of  them ;  and  about 
three  months  afterwards  he  mentioned  the 


circumstance  to  the  defendant,  and  intro* 
duced  him  to  the  bankrupt,  on  or  about  the 
24th  of  July  1826  ;  the  defendant  having 
previously  laid  the  list  of  books  before  a 
bookseller  to  settle  the  price  for  him  ;  and 
Mr.  Watson's  nephew,  a  book  collector, 
having  also  been  consulted  upon  it.  The 
defendant  then  wetit  to  the  house  of  the 
bankrupt,  and  bought  his  library  of  books 
for  the  sum  of  120/.,  and  paid  him  that  sum 
by  a  cheque  on  his  banker  to  that  amount. 
Mr.  Watson  had  no  reason  to  suppose  that 
the  bankrupt  was  in  difficulties,  or  that  he 
had  committed  any  act  of  bankruptcy  what* 
soever ;  nor  had  Mr.  Watson  seen  or  heard 
of  him,  between  his  first  interview  and  the 
time  of  the  sale. 

The  defendant  having  been  examined  be- 
fore the  commissioners  under  the  commis- 
sion, the  plaintiffs  read  his  deposition  at  the 
trial  as  part  of  their  evidence,  in  which  the 
defendant  deposed  as  follows, — that  is  to 
say,  on  the  24th  of  July  1826,  *'  I  pur- 
chased some  books  from  the  bankrupt ;  I 
was  introduced  to  him  by  Mr.  Watson ;  I 
never  before  had  any  dealings  with  Mr. 
Holmes.  At  the  time  I  made  the  purchase 
I  received  an  invoice,  or  list  of  the  books, 
and  I  paid  for  them  the  same  day  by  a 
cheque  on  Messrs.  Child  &  Co.  The  way  I 
came  to  make  the  purchase  was  as  follows : 
Mr.  Watson  knew  that  I  was  desirous  of 
purchasing  a  library  of  books,  and  about 
the  middle  of  July  1826,  addressed  a  letter 
to  me,  informing  me,  that  he  knew  where  I 
could  make  a  purchase,  and  that  he  would 
introduce  me  to  the  party  who  wished  to 
dispose  of  the  books  ;  and  in  consequence, 
upon  the  17th  of  July,  as  near  as  I  can  re- 
collect, I  met  Mr.  Watson  at  the  Com 
Market,  and  accompanied  him  to  Mr. 
Holmes's  house,  in  Fenchurdi-street.  I 
saw  Mr.  Holmes's  books,  and  then  had  a 
list  of  the  books 'given  to  me.  I  considered 
of  the  purchase  during  the  week,  and  on 
the  following  Monday  I  concluded  the  par* 
chase.  The  hooks  were  removed  in  a  day 
or  two  afterwards.  At  the  time  I  made  the 
purchase,  I  understood  Mr.  Holmes  carried 
on  business  as  a  hop-mercliant ;  I  had  no 
reason  to  believe  he  was  a  bookseller  ;  I 
did  not  know  at  the  time,  that  Mr.  Hobnes 
was  in  embarrassed  circumstances ;  I  haid 
not  heard  that  he  had  stopped  payment.^ 

Previous  to  the  action  being  comi 
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vie.  on  the  14th  of  February  1827»  the 
plaintifi8,as  assignees,  demanded  the  books 
in  question  of  the  defendant ;  but  he  re* 
fused  to  deliver  them  up  to  the  assignees ; 
and,  in  consequence  of  such  refusali  the 
present  action  was  brought. 

The  question  for  the  opinion  of  the  Court 
was,  whether  or  not  the  plaintiffs,  as  assig- 
nees, were  entitled  to  recover.  If  the  Court 
shouJd  be  of  opinion  that  they  were,  then 
th6  verdict  to  stand,  subject  however  to 
the  damages  being  reduced  to  the  nominal 
sum  of  It.  upon  the  defendant's  delivering 
up  all  the  books.  But  if  the  Court  should  be 
of  opinion  that  the  plaintifife  were  not  entitled 
to  recover,  then  a  nonsuit  to  be  entered. 

The  case  was  argued  in  Easter  term 
1828. 

Mr.  Ccmynf  for  the  plaintiffs.— The  de- 
fendant must  rely  upon  the  Slst  or  the 
82nd  section  of  the  6  Geo.  4.  c.  16.  He 
can  scarcely  rely  upon  the  81st  section ; 
because,  although  he  is  not  fixed  with  the 
knowledge  of  any  prior  act  of  bankruptcy, 
the  commission  was  issued  within  two 
months  after  the  transaction  in  question. 
The  82nd  section  may  raise  a  different 
point.  That  section  protects  payments 
made  bond  fide  before  the  date  of  the  com- 
mission. The  case  of  Cash  v.  Young  {I) 
will  be  relied  on  for  the  defendant;  but 
tbat^case  is  very  distinguishable  from  the 
present.  The  case  of  Cash  v.  Yatmg  was 
a  case  of  goods  sold,  in  the  ordinary  course 
of  the  bankrupt's  trade,  openly  in  his  shop ; 
and  the  goods  were  paid  for  a  few  days  af- 
terwards. So  that,  according  to  the  statute 
of  James,  which  was  then  in  force,  (and 
which  is  incorporated  in  the  present  Bank- 
rupt Act,)  there  was  a  bondjide  payment  of 
an  existing  debt — a  debt  contracted  in  the 
ordinary  course  of  trade.  This  is  not  the 
case  on  the  present  occasion ;  the  statute 
does  not  protect  sales  within  the  limited 
time  of  two  months.  Here  is  a  sale  of 
property,  which  by  relation  is  the  property 
of  the  assignees,  not  openly  in  the  shop,  and 
not  according  to  the  ordinary  course  of  the 
bankrupt's  trade.  There  was  no  debt  due 
from  the  defendant  at  the  time  of  this  trans- 
action :  it  is  impossible,  therefore,  to  treat 
the  payment  as  the  payment  of  a  debt. 
Tlie  case  of  Bishop  and  others  v.  Cratvshay 
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and  others  (2),  which  occurred  subsequently 
to  the  case  of  Cash  v.  Young,  is  similar  to  the 
present,  as  shewing  that  the  pajrment  can- 
not be  protected.  There,  the  defendants  ac- 
cepted bills  upon  the  faith  that  their  orders 
to  the  bankrupt  for  a  quantity  of  iron,  would 
be  executed ;  but  as  there  was  no  debt  due 
at  the  time,  it  was  held,  that  the  payment 
of  those  bills  would  not  entitle  the  defen- 
dant to  hold  the  goods,  as  against  the  assig- 
nees. The  case  of  Cash  v.  Young  being 
distinguished  from  the  present,  this  case 
falls  within  the  principle  of  that  of  ^Slaim- 
derson  and  other Sf  Assignees  ofProbert,  v. 
Gregg  {S).  .There,  a  sde  of  goods  on  the 
day  when,  by  relation,  an  act  of  bankruptcy 
was  committed,  was  held  not  to  be  pro- 
tected by  tlie  statute  of  James.  The  pre- 
sent Lord  Chief  Justice  there  said,  that 
the  statute  of  James  protected  payments* 
onlyi  and  not  sales ;  and  the  assignees  were 
held  to  be  entitled  to  recover.  That  opinion 
was  acquiesced  in ;  for  the  verdict  was  not 
sought  to  be  disturbed.  That  case  is 
therefore  an  express  authority  in  fiivour  of 
the  plaintiffs. 

Mri  Serjeant  E.  Lawes,  contr^.— -The 
case  of  Cash  v.  Young  is  in  point  for  the 
defendant ;  and  it  has  not  been  distinguish- 
ed from  the  present .  in  any  important  cir- 
cumstance. The  case  of  Saunderson  v. 
Gregg  was  a  case  in  which  it  was  by  no 
means  clear  that  there  was  a  bond  Jide  sale 
at  all.  The  Lord  Chief  Justice,  in  the  re- 
port of  the  case,  is  made  to  say,  that  ''  the 
evidence  was  sufficient ;"  and  the  evidence 
had  been  directed  to  the  question,  whether 
the  sale  was  bond  fide*  But  it  is  argued  by 
the  other  side,  that  there  was  no  debt  due 
from  the  defendant  at  the  time  he  paid  this 
money ;  and  therefore,  that  it  was  not  a 
payment  within  the  meaning  of  the  statute. 
It  so  happens  that  the  word  **  debtor"  is 
left  out  in  the  present  act ;  probably  to 
provide  for  cases  where  it  was  doubtful 
whether  the  sunt  paid  was  a  debt  or  not ; 
and  to  extend  protection  to  those  cases ; — 
but  the  words  actually  left  iii  the  statute  are 
equal  to  this  case.  The  defendant  buys  the 
goods,  and  he  pays  for  them.  Even  if  it 
were  necessary  to  contend  that  there  was  a 
debt  due   from   tlie  defendant  for  th>se 

(2)  3  B.  &  C.  415 ;  5  D.  &  R.  279;  3  Law  Journ. 
K*B«  65. 

(3)  3  Staik.N.P.72. 
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goodly  the  fiicti  wonld  go  more  to  warrun 
that  propondoDr  than  the  very  extreme  and 
refined  one  which  is' put  by  the  other  side,  in 
ocder  to  shew  diat  there  was  no  debt  at  the 
time.  The  case  of  BMop  v.  Crawshay  ia 
very  clearly  distinguishable;  as  there  the 
bills  were  not  accepted  for  any  debt,  or  in 
antieipadon.of  any  i^ieoifio  debt;  but  cs 
assist  the  banitrupts  with  a  sum  in  round 
Rumbei3B,'not  applicable  to  the  order  for  the 
goods  then  in  question.  The  defendant  i* 
therefore  entided  to  the  protection  given  by 
the  8Snd  section  of  the  act. 

The  Court  took  time  to  consider ;  and  on 
this  day  the  judgment  was  delivered  in  the 
following  terms  by — 

Lord  TerUerdtn* — 'The  transition  be* 
tween  the  bankrupt  and' defendant  wah  bond 
fide;  but  it  was- within  twfo  months  of  the 
date  of  the  comndission ;  and  the  plaintifHi, 
the  assignees,  sought  to  impeach  the  trans* 
actwn  upon  an  act  of  bankruptcy  by  rela« 
tion.  The  case  ofSaumderBonv.  Gregg  was 
dted  on  the  pert  of  the  plaintifis.  The 
opinion  I  gave  on  the  trial  of  that  case  waa 
acquiesced  in  widiout  argument ;  but  pro- 
bably the  transaction  diere  was  not  a  bond 
fidt  one.  The  &eta  would  lead  to  the  in** 
ferenoe  that  it  war  not.  The  defendant  in* 
the  present  case  relied  upon  tlie  S2nd  sec- 
tion of  the  present  Bankrupt  Ax;t,  6  Geo.  4; 
c  16,  which  protects  all  payments  really 
and  bond  fide  made  to  any  bankrupt  before 
the  commission,  where  the  person  who 
makes  the  payment  has  no  notice  of  a 
prior  act  of  bankruptcy.  The  case  of  Ctuh 
v.  Young  was  referred  to  as  shewing  the 
exposition  which  had- been  giyen  to  this  pro- 
vision, which  waa  the  same^  in  pomt  of  sub- 
stance, under  the  old  law.  There,  the  pay- 
ment-was made  while  the  bankrupt  was' 
carrying  on  business  openly  in  his  shop; 
and  that  waa  also  the  case  in  the  present 
instance.  We  think  the  rule  of  law  should 
be  the  same  in  both  cases.  One  ground 
upon  which  we  can  give  effect  to  this  part 
of  the  act,  without  breaking  an  upon  the 
rights  of  die  assignees,  is,  by  holding  that 
the  defendant  in  this  case  has  a  right  to  re- 
tain the  goods  until  the  assignees  repudiate 
the  bankmpt's  contract,  and  offer  to  the  de- 
fendant to  pay  bis  money  back.  What  effect 
that  may  produce  as  to  the  legal  rights  of 
the  assignees  on  one  hand,  and  the  defen- 


dant on  the  other,  we  need  not  now  decide; 
If  the  assignees  choose  to  try  the  question 
by*  making  a  tender  to  the  defendant  of  his 
money,  and  demanding  back  the  goods,  we 
will  decide  the  question  when  it  be  brought 
before  us.  At  present,  the  defendant  is 
entitled  to  judgment  of  nonsuit. 

Poiiea  to  the  defendant. 


1829;    > 

P  b    ^       >     OLDFIELD  V.  LOWE.' 

Contract — Transfer  of  Chose  in  Action, 

Two  parties  entered  into  a  eontract^  by 
which  one  was  1o  supply  the  other  with  certain 
machinery;  after  the  machinery  had  been 
partly  tsorhedt  the  tnamfac^er  of  it  by  deed 
assigned  tl,  tn  ii§  then  state,  to  d  third  per'son. 
The  deed  was  shewn  to  the  party  for  whom 
the  machinery  was  intended,  who  told  the 
'assignee  to  go  on  with  the  work,  and  he  would 
see  him  pmd.  The  work  was  accordingly 
finished  by  the  assignee : — 

Held,  that  he  might  maintain  an  action  in 
his  own  nmne  for  the  whole  amount  of  the 
contract. 

This  was  an  action  in  debt  for  goods  sold 
and  delivered;*  work  and  labour  done  and 
performed ;  materials  found  and  provide ; 
money  paid,  laid  out,  and  expended ;  money 
lent  and  advanced ;  money  had  and  received ; 
and  upon  an  account  stated  : — tried  at  the 
Summer  Assises  for  the  county  of  Not- 
tingham, 1827,  before  Mr.  JtDitice  Holroyd, 
when  a  verdict  was  found  for  the  plaintiff 
for  the  damages  iii  the  declaratiori^  subject 
to  the  opinion  of  the  Court  on  the  fol- 
lowing 

CASE. 

The  defendant,  who  is  a  silk-throwster, 
in  December  1625,  agreed  with  Messrs. 
Hickton  and  Stringer,  of  Macclesfield,  ma- 
chine-makers, for  them  to  make  part  of  the 
machinery  necessary  for  carrying  oft  his' 
business.  Some  time  after  the  wo^k  waft< 
begun  upon,  Hiekson  and  Stringer,  by  deed, 
bearing  date  the  5th  of  February  1826» 
ateigned  all  such  work  and  machine^  to 
the  plaintiff  for  a  vidnable  conaideradon. 
At  this  time  the  work  was  in  an  unfiaisbed 
state ;  but  money  had  been  paid  to  Hidcson' 
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and  Stringer  on  account*  The  plaintiff, 
immediately  upon  the  execution  of  such  as- 
aignment,  entered  upon  the  work  and  finished 
it  in  the  montli  of  April  following.  Before 
the  plaintiff  entered  upon  the  work,  the 
assignment  was  shewn  by  him  to  the  defen*- 
dant,  who  desired  him  to  get  on  with  the 
work,  and  told  him  that  he  would  see  him 
paid.  From  the  time  the  plaintiff  entered 
upon  the  work,  the  wages  of  the  workmen 
were  regularly  paid  by  him,  and  such  parts 
of  the  machinery  as  had  not  been  prepared 
by  Hickson  and  Stringer  were  provided  by 
him.  In  the  month  of  May  1 826,  a  com* 
mission  of  bankrupt  issued  against  Hickson 
and  Stringer,  under  which  they  were  found 
bankrupts.  The  act  of  bankruptcy,  upon 
which  die  commission  issued,  was  allied 
to  have  been  committed  on  the  2d  of  Fe- 
bruary 1826 ;  but  no  evidence  was  offered 
to  prove  an  act  of  bankruptcy  except  the 
depositions  taken  under  the  commission. 

During  the  time  the  plaintiff  was  finishing 
the  work  left  unfinished  by  Hickson  and 
Striiu^er,  he  also  performed  other  work  for 
the  defendant  on  his  (the  said  plaintiff's) 
own  account;  and  after  the  whole  was 
finished,  the  plaintiff  delivered  to  the  defen- 
dant two  bills,  one  for  the  work  so  done  on 
his  own  account,  headed  "Mr.  Lowe  to 
Matthew  Oldfield,"  amounting  to  OL  I2s, ; 
the  other  headed  '^  Mr.  Lowe  to  Matthew 
Oldfield,  assignee  of  Stringer  and  Hickson, 
amounting  to  ^28/.  Os.  ^."  On  the  16th 
of  May  1826,  tlie  defendant  received  from 
the  plaintiff  the  following  letter,  dated — 
<<  Macclesfield,  Mav  6,  1826. 

*'  Sir, — I  once  more  take  the  liberty  of 
writing  respecting  my  own  account  with 
you.  To  a  bill  delivered,  9L  lis, ;  five  pul- 
lies,  3/.  12«.,  runner,  &c.  3s. :  £3,  I5s. ;  the 
cleavers  I  sent  you  were  on  my  own  account* 
as  they  were  entered  to  your  account  in  my 
book,  although  Mr.  Clark  erred  in  putting 
them  down  in  the  wrong  bill.  I  particularly 
charged  my  brother  to  deliver  them  to  you 
on  my  account,  and  he  has  a  letter  to  Uiat 
effect* 

'*  N.B.  I  hope  you  will  take  into  consi* 
decatiaD  the  state  your  machmery  was  in 
when  I  engaged  in  it,  as  the  parties  had 
then  drawn  more  considerably  than  what 
was  then  actually  on  the  premises,  as  you 
well  know  yourself;  and  as  I  am  likely  to 
be  a  great  aufierer  in  the  end,  being  com- 


pelled as  soon  as  I  arrived  at  home  to  pay 
the  men  their  wages,  therefore,  I  hope. 
Sir,  you  will  not  fiul  in  remitting  me  the 
above,  as  the  creditors  have  nothing  what- 
ever to  do  with  that. 

"  I  remain,  &c. 

"  Matthew  Oldfield.'' 

The  defendant  not  having  answered  the 
above  letter,  he  received  the  following  letter 
from  the  plaintiff's  attorney : — 

'*  Sir, — Unless  the  money  you  owe  to 
Mr.  Oldfield,  of  this  place,  is  immediately 
paid  into  my  hands,  together  with  the  costs 
of  this  application,  I  have  positive  instruc- 
tions to  proceed  against  you  forthwith  for 
the  recovery  thereof  without  farther  notice. 

"  Thomas  Parrott." 
"  Macclesfield,  May  25,  1826." 

The  money  not  being  pai^  an  action  was 
soon  after  commenced  by  the  plaintiff 
against  the  defendant;  and  the  sum  of 
28^.  5sn  Id*  paid  to  the  plaintiff's  attorney, 
Mr.  Parrott,  for  the  debt  thereon. 

The  costs  were  afterwards  paid. 

On  the  5th  of  May  1826,  notice  was 
given  by  the  assignees,  under  Hickson  and 
Stringer's  commission,  to  the  defendant,  not 
to  pay  the  money  for  the  work  done  by  the 
plaintiff,  in  completion  of  that  begun  by 
Messrs.  Hickson  and  Stringer,  to  any  person 
but  them ;  and  the  balance  due  for  the 
work,  materials,  and  wages  done,  found, 
and  paid  in  the  execution  of  the  work  and 
machinery,  as  well  by  the  plaintiff  as  by 
Hickson  and  Stringer,  was,  in  July  1826, 
paid  by  the  defendant  to  their  assignees. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover.  If  he  was,  then  the  verdict  was  to 
stand ;  but  if  not,  then  the  verdict  was  to  be 
entered  for  the  defendant. 

Mr.  CUnUmt  for  the  plaintiff.—- There 
can  be  no  question  against  the  plaintiff  upon 
the  alleged  prior  act  of  bankruptcy  of 
Hickson  and  Stringer,  inasmuch  as  no  act 
of  bankruptcy  was  proved  except  by  the 
depositions.  Those  were  not  evidence 
against  the  plaintiff,  the  action  not  being 
brought  either  by  or  against  the  assignees : 
Doe  d,  Mamson  ▼•  Lision  (1).  The  bank* 
ruptcy  should  have  been  proved,  although 
no  notice  to  contest  it  had  been  given.  The 

(1)  4  Taunt.  741. 
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remaining  question  is  the  principal  one, — 
Tvhether  the  action  against  the  defendant 
has  been  properly  brought  by  the  plaintiff*. 
It  may  be  admitted,  that  the  assignee  of  a 
chose  in  action  cannot  sue  in  his  own 
name  (2),  but  this  is  a  question  of  contract ; 
and  where  the  defendant  has  notice  of  the 
arrangement  between  the  plaintiff*  and  Hick- 
son  &  Stringer,  he  adopts  what  hfts  been 
done,  and  tells  the  plaintiff*  to  go  on  with 
the  work,  and  that  he  will  see  him  paid. 
This  makes  the  case  not  an  assignment  of  a 
chose  in  action,  but  a  contract  between  the 
plaintiff*  and  the  defendant.  The  defen- 
dant, with  the  power  of  rejecting  the  ar- 
rangement if  he  pleased,  thought  proper  to 
adopt  it.  Neither  eati  it  be  said  that  the 
promise  to  pay  was  within  the  Statute  of 
Frauds,  for  it  was  his  own  debt ;  and  he 
was  liable  to  pay  some  person,  at  all  events. 
The  letters  written  subsequently  do  not 
alter  the  nature  of  the  transaction  or  the 
legal  rights  of  the  parties. 

Mr,  Reader^  contr^. — The  contract  be- 
tween   the    defendant    and    Hickson    & 
Stringer,  was  not  adopted  by  the  plaintiff*. 
The  defendant,  \\v  case  of  a  breach  of  the 
contract  by  the  plaintiff*,  could  maintain  no 
action  against  him,  as  there  was  no  privity 
of  contract  between  them.     It  follows,  that 
the  defendant  cannot  be  liable  to  the  plain- 
tiff* upon  a  contract  which  cast  no  liability 
upon  the  plaintiff"  towards  the  defendant. 
If  the  debt  due  from   the.  defendant  to 
Hickson  and  Stringer   had    been    extin- 
guished, according  to  the  facta  of  the  case 
in  Lacy  and  another  v.  M*Neile  {S),   the 
ease  might  be  diff*erent ;  but  it  seems  to  be 
clear,  from  that  case,  that  unless  the  con- 
tract, as  regards  Hickson  and  Stringer, 
were  extinguished,  the  plaintiff* can  maintain 
no  action,  for  the  right  of  action  in  Hickson 
and  Stringer  remains.     The  letters  which 
passed  afterwards  may  not  vary  the  rights 
of  the  parties,  but  they  serve  to  shew  what 
were  those  rights  in  the  contemplation,  and 
by  the  acts,  of  the  parties  themselves.  From 
those  letters  it  appears  evident  that  the 
plaintiff*  considered  the  defendant  as  his 
debtor  only  iii  respect  of  the  private  debt. 
Besides,  the  undertaking  of  the  defendant 
to  pay  the  plaintiff*,  being  by  parol,  was 

» 

(2)  But  see  Seaman  «.  Price,  4  B.  &  C.  5i5  ; 
7  D.  &  R.  14 ;  4  Law  Jooni.  K.B.  3. 

(3)  4  Dow.  &  Ryl.  7. 


void  by  the  Statute  of  Frauds,  according  to 
the  case  of  Anderson  v.  Hayman  (4). 

Mr.  Clinton,  in  reply,  w^  stopped. 

Lord  Tenterden, — I  think  the  plaintiff*  is 
entitled  to  recover.  It  may  be  admitted, 
that  the  assignment  from  Hickson  &  Co. 
to  the  plaintiff*,  alone  would  not  entitle  the 
plaintiff^in  his  own  name  to  sue  the  defen- 
dant. But  the  defendant,  with  a  know- 
ledge of  the  assignment,  makes  no  objection 
to  the  arrangement,  but  says,  **  Go  on  with 
the  work,  and  I  will  see  you  paid."  This 
surely  is  an  adoption  of  what  had  been 
previously  commenced,  and  was  evidence  of 
a  contract  between  the  plaintiff*  and  the  de- 
fendant. As  for  the  letters  which  passed 
afterwards,  I  consider  them  as  having  no- 
thing to  do  with  the  question  as  to  what 
was  the  legal  efflect  of  that  which  had  passed 
previously  between  these  parties.  If  a 
man's  erroneous  confidence  as  to  his  legal 
rights  is  not  to  serve  him  (and  we  know  it 
is  not),  I  do  not  see  why  his  erroneous 
doubts  are  to  prejudice  him. 

Mr,  Justice  Littled€Ue, — I  am  of  the  same 
opinion.  I  do  not  think  the  assignment  to 
the  plaintiff*  was  the  assignment  of  a  chose 
in  action.  There  was,  at  that  tim^  no  right 
of  action  agairtst  the  defendant  in  Hickson 
and  Stringer.  The  work  was  unfinished, 
and  something  remained  to  be  done.  The 
defendant  then  adopted  the  arrangement 
between  tlie  plaintiff*  and  Hickson  8c 
Stringer,  and  desired  the  plaintiff^  to  go  on 
with  the  work.  I  do  not  see  how  this  can 
be  treated  as  anything  but  a  contract  be- 
tween the  plaintiff  and  the  defendant,  and 
certainly  not  an  engagement  within  the 
Statute  of  Frauds.  And,  with  reference  to 
one  of  the  objections  relied  on  by  Mr.  Rea- 
der, I  think,  that,  after  what  passed  between 
these  parties,  an  action  might  have  been  main- 
tained by  the  defendant  against  the  plaintiff* 
if  he  had  failed  to  perform  the  work. 

Mr.  Justice  Parke. — I  also  think  that  the 
plaintiff  is  entitled  to  recover.  The  prin- 
ciple laid  down  in  the  case  of  Atkinson  v. 
Bell  (5)  shews,  that,  at  the  time  this  deed 
was  made  between  the  plaintiff  and  Hickson 
8c  Stringer,  there  was  no  property  in  the 
machines  in  the  defendant,  but  that  the  pro* 
perty  in  them  passed  to  the  plaintiff  by  the 

(4)  1  H.  Bl.  120. 

(5)  8  B.  &  C.  977 ;  6  LtwJoam.  K.B.  fS8. 
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wigDment  The  subfequent  recognition  of 
what  had  passed  by  the  defen£u)t,  was 
ef  idence  of  a  contract  between  him  and  the 
plaintiff;  and  the  defendant  has  had  from 
the  plaintiff,  and  from  him  alone,  the  benefit 
of  the  subject  matter  of  the  contract,  all  that 
be  contracted  for.  This  alone,  I  think,  is 
sufficient  to  entitle  the  plaintiff  to  recover  ; 
without  reference  to  the  question,  whether 
the  defendant  could  have  maintained  any 
action  for  nonfeazance  against  the  plaintiff. 

PoiUa  to  the  piauU^. 


1828.      I 
Dec  17.   1 


nOLUOfD  V.  BSAKIN. 


Pnseriptiaih^Extmgwskment —  Costs. 

A  pmcnptine  right  to  the  use  of  water 
fomMg  through  certain  closes^  for  the  purpose 
of  supplying  a  fvater'miU,  is  not  extinguished 
by  unUy  of  possession  of  the  mill  and  such 
closes. 

Where,  in  trespass  f  issue  is  Joined  on  a 
plea  of  the  general  issue,  and  upon  other 
issues,  but  judgment  goes  by  default  upon  a 
new  assignment,  and  a  general  verdict  is 
found  for  the  plaintiff",  but  a  new  trial 
granted  on  the  whole  record  by  reason  of  some 
one  or  more  issues  being  improperly  found 
for  the  plaintiff,  the  plaintiff  will  not  be  en- 
tilled  to  the  costs  of  the  first  trial  in  respect 
of  the  judgment  by  default  on  the  new  aS" 
signment. 

Trespass. — The  first  count  stated,  that 
the  defendant  broke  and  entered  a  close  of 
the  plaintiff's,  called  the  Pipe  Meadow,  and 
one  other  close  of  the  plaintiff's  in  Eccle- 
shall,  in  the  county  of  Stafford,  damaged 
the  grass,  &c.,  and  cut  down,  forced  up, 
broke  up,  broke  to  pieces,  damaged  and 
spoiled  divers  banks,  mounds,  dams,  boards, 
pounds  and  sluices,  in  and  upon  the  said 
closes,  and  converted  the   said  materials 
thereof,  &e. ;   and  cast   and  threw  large 
quantities  of  earth,  and  stones,  &c.  upon 
the  said  closes,  whereby  he  prevented  the 
plaintiff  from  having  tlie  use,  benefit,  and 
enjoyment  of  the  said  closes,  in  so  large 
and  ample  a  manner  as  he  might,  and  other- 
wise would  have  had,  and  from  having  the 
U9Cf  benefit,  and  enjoyment  of  divers  large 
Vou  VII.  K.B. 


quantities  of  water,  which  before,  and  at 
the  time  of  removing  the  said  mounds,  &c. 
had  been,  and  was  impounded  and  kept 
back  by  the  same,  and  which  by  reason 
thereof  had  run  and  flowed  over,  into,  upon, 
and  along  divers  lands  and  premises  in  the 
holding  and  occupation  of  the  plaintiff,  &c. 

Second  count — Trespass  on  the  closes 
named  in  the  first  count,  damaging  iind 
spoiling  grass,  &c» 

Third  count,  an  asportation  of  goods  and 
chattels. 

FTrst  Plea — ^The  general  issue. 

Secondly,  to  the  first  count,  alleged  that  the 
defendant  was  seised  in  his  demesne  as  of 
fee  of  a  certain  water-mill,  and  prescribed, 
for  himself,  and  those  whose  estate  he  hath, 
their  tenants  and  occupiers  of  the  said  water- 
mill,  for  the  use,  benefit,  and  enjoyment  of 
the  water  of  a  certain  stream  or  watercourse 
running  and  flowing  through  the  several 
closes  in  which  &c.  through  divers  other 
closes,  and  from  thence  unto  the  said  water- 
mill  of  the  said  defendant,  for  the  supply- 
ing of  the  said  water-mill  with  water,  for 
the  working  thereof;  and  justified  the  entry 
and  trespasses  complained  of  in  the  first 
count,  by  reason  that  the  mounds  and 
banks,  &c.  were  wrongfully  placed  across 
the  stream  or  watercourse  upon  the  said 
closes,  and  (breed  and  penned  back  the  water 
and  prevented  it  from  flowing  to  the  defen- 
dant's mill. 

The  Third  Plea  stated,  that  the  defendant 
was  seised  of  a  water-mill,  near  and  adjoin- 
ing to  another  stream  or  watercourse,  and 
lower  down  the  last-mentioned  stream  than 
a  certain  other  water-mill,  in  the  possession 
of  one  William  Heath,  and  prescribed  for 
so  much  of  the  water  of  the  said  stream  or 
watercourse  as  should  not  be  used  or  em- 
ployed by  the  said  William  Heath;  and 
justified  the  trespasses  as  in  the  second 
plea. 

The  Fourth  Plea  alleged  a  seizure  of  a 
water-mill,  as  in  the  third,  and  prescribed 
for  a  right  to  enter  the  closes  in  which,  &c. 
to  cleanse  and  scour  the  channel  of  the 
watercourse  as  often  as  necessary. 

The  replication  joined  issue  on  the  first 
plea,  and  traversed  the  rights  prescribed 
for  in  those  subsequently  pleaded.  The 
plaintiff  then  newly  assigned  other  and  dif- 
ferent trespasses,  &c. 

Issue  joined  upon  the  points  traversed 
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in  the  replicatiovi,  and  judgment  by  default 
to  the  new  assignment. 

At  the  trial,  before  Mr.  Jastioe  Park,  ut 
the  Spring  Assizes  fbr  the  county  of  Staf- 
ford, it  appeared  in  evidence  that  the  dotes 
in  which  the  trespasses  were  alleged,  as  well 
as  the  defendant's  mill,  had  both  belonged 
imroemorially  to  the  Lord  Bishop  of  Lkch- 
field  and  Coventry  fbr  the  trme  being,  In 
right  of  his  bishopric,  as  lord  of  the  foreign 
of  the  manor  of  Eccleshall,  but  had  been 
sold,  under  powers  given  by  the  aet  68  and 
59  Geo.  8. ;  and  it  was  thereupon  objected 
<lhat  the  pleas,  as  they  all  claimed  easements 
by  prescription,  could  not  be  sustained,  in- 
asmuch as  the  unity  of  possession  within 
time  of  memory,  operated  as  an  extinguish- 
ment of  the  right.  The  plaintiff's  counsel 
admitted  the  validity  of  this  objection  as  to 
the  right  claimed  in  the  third  plea,  which 
they  abandcmed,  but  contended  that  there 
wAs  a  distinction  between  rights  to  watef 
tind  other  easements.  The  learned  Judge, 
however,  thought  the  objection  good ;  and, 
under  his  Lordship's  direction,  a  verdict  on 
all  the  issues  was  found  for  the  plaintiff. 

.  A  rule  to  set  this  verdict  aside,  and  for  a 
new  trial,  having  been  obtained,  now — 

Mr.  Campbell  and  Mr.  R.  V.  Richards 
shewed  cause. — The  second  and  third  pleas, 
on  which  the  defendant  rdies,  claim'a  right 
to  the  water  in  the  plaintiff's  closes,  which 
never  could  have  existed  by  prescription. 
The  sufficiency  of  this  justification  may  be 
tried  by  the  question,  whether  the  owners 
of  the  closes  intervening  between  the  locus 
in  quo  and  the  defendant's  mill,  could  have 
granted  the  right  now  set  up.  It  is  clear 
they  could  not,  as  such  a  grabt  would  have 
'been  to  the  injury  ofthe  rights  of  the  plain- 
tiff and  those  whose  estate  he  possesses. 
But,  as  he  had  an  entire  right  over  the 
whole  of  the  water,  independently  of  the 
argument,  that  the  right  claimed  in  these 
pleas  never  could  legally  have  existed,  it 
may  be  met  by  the  objection  urged  at  the 
trial,  that  if  it  ever  did  exist  it  has  been 
destroyed  by  unity  of  *posseflttton,  sub- 
?Bisting  so'lately  as  the  year  1804,'when  the 
mill  and  the  closes  Urst  came  into  the  hands 
of  different  owners.  There  is  no  plainer 
principle  of  law,  than  that  a  man  caimot 
prescribe  for  an  easement  in  his  own  aoll; 
and  therefore,  unless 'the  defendant  alleges 


a  grant  capable  of  being  supported  by  -evi- 
dence, he  can  make  out  no  justificatton. 

Jfr.JerofS,  Mr.  TVncalen,  undMr.  Justice, 
eotjUrk. — ^Tke  pleas  are  good,  and  the  pre- 
Boription  svatainable.  Had  the  mill  alone 
remained  in  possession  of  the  biriiop,  he 
might  have  prescribed  for  the  use  ^  the 
water,  and  the  defendant  is  entitled  to  set 
op  the  same  r^ht.  The  doctrine  of  e%- 
tinguishmeat  is  not  here  applicable,  inos- 
«iuch  as  mi  easement  of  this  nature,  being 
jure  iMturiBy  k  *ot  extinguished  by  unity  of 
possession.  Thus,  it  has  been  held,  that 
"  if  there  hath  been  used,  time  out  of  mind, 
&c.  a  water-course  to  run  from  a  river 
over  a  close  called  the  Hop-yard«  to  a 
watering-fdaoe  for  the  watering  ofthe  cattle 
ofthe  occupiers  of  a  rectory,  tmd  for  other 
necessaries  of  the  said  occupiers,  and  after 
there  is  a  unity  of  possession  in  fee  of  the 
place  from  Which,  and  of  the  hoptground 
over  which,  and  ofthe  rectory  and  watering 
place  to  which,  in  King  Henry  8,  and  after 
by  him  severed  again*  this  waterii^^plaee 
shall  be  revived,  because  it  is  a  thing  of 
nece^tty,  and  also  'the  water-oourset  is 
natural :"  Surey  v.  Pigat  ( 1 ).  A  igrant  could 
not  have  been  pleaded  <or  aiiqpported  by  ike 
dtfendant. 

The  Court  toolk  time  to  oonsider*  and 
now — 

Mr.  Justice  Bayley. — Upon  looking  more 
oarefoHy  into  the  question  relative  to  the 
nature  of  the  prescription 'here  aet  up,  than 
we  had  done  before  the  argument,  and  into 
the  cases  to  which  our  attention  was  di- 
rected, more  especially  to  the  judgment  of 
Suretf  V.  Pigot  in  Popham,  we  are  diapoaed 
to  think,  tliat  in  strictness  such  a  prescrip- 
tion is  valid,  and  capable  of  being  supported 
faj^  evidence.  Whether  such  evidence  as 
will  siqpport  the  prescriptive  right  set  out 
in  the  pleas  can  be  adduced  at  the  second 
trial,  is  deserving  of  the  defendants  consi- 
deration:; but  i  think  that  pleas  mii^t, 
without  mudi  difficulty,  be  framed  ao  as  to 
be  free  from  tbe  verbal  objection  offi^iedin 
the  argument.  It  is  for  the  defendant  to 
decide,  whedier  he  will  again  go  to  trial 
upon  the  pleas  as  they  now  stand  in  the 

• 

(t)  e  Csr.  11  Via.  Abr.  446,  'Ot.  «<SaifaipriBli- 
aieat";  §«.  Jo.145;  •.c  9  Biilitr,^S89;  1  Bss.^P. 
3r4»B.«« 
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record,  will  amend  them,  or  will  finpne 
others  claiming  an  immemorial  right,  or  a 
right  within  time  of  memory.  It  is  our 
opinion  that  there  ought  to  be  a  new  trial, 
aoJ  that  the  defendant,  if  he  think  fiti  should 
be  permitted  tp  ^mend  bis  pleaa  on  payment 
of  costs^ 


•^r*^ 


Mr,  R,  V,  Richards  then  submitted  that 
the  plaintiff  was  entitled  to  the  costs  of  the 
ibnner  trial :  he  cited  Booth  ▼.  Ibhot$on  (2), 
and  tba  cases  there  cited»  but — 

Mr*  JuMiice  Baylcji*  —  The  grqqnd  on 
which  lAre  grant  the  oqw  trial  is,  that  there 
have  b^n  issuea  found  foe  the  plaintiff 
which  ought  not  to  have  been  found  for 
him :  in  the  caseii  referred  to,  there  was  no 
such  6nding«  I  have  no  doubt,  tb^t  if 
there  he  many  issues,  and  all  hut  one  be 
rightly  found  Ipr  the  plaintiff,  but  that  one 
wrongly,  the  whole  record  must  go  down 
agaiOf  and  the  defendant  will  not  be  liable 
to  pay  the  costs  of  the  former  trial,  fhe 
reeord  must  go  back  in  toto^  and  w^  cai?not 
impose  any  terms  respecting  th^  costs  in^ 
curred  at  the  previoua  trial. 

Mr.  Justiq^  LittUdaU^'^^Th/^  naw  assign* 
meat  is  only  requiried  if  th^  defendant  sbopld 
get  ^  verdict  on  his  pleas.  (  do  not  siee 
bpw  the  judgment  by  default  can  be  insist- 
ed upon  aa  a  ground  for  claiming  the  costa 
of  the  trial ;  ap)d  I,  therefore,  tliink  that  the 
only  Gosta  to  be  paid  by  th^  plaintiff  ahould 
be  the  costs  of  aioendment,  if  he  think  pros- 
per to  amend,  bi^t  that  tfa/e  costs  of  the  first, 
trial  should  abide  the  evfnt  of  the  n^w  trial. 

Mr.  Justice  Parke  concprred. 

Rule  fih^oliUe. 


1829.      ^ 


CLOWES  V.  CHALDECOTT. 


Inn.  26.    y 
Bill  of  Exchange — Notice  of  Dishonour, 

Notice  of  the  djuhmunw  qf  a  biU  iy  the 
tweptoft  may  be  gipeu  to  the  other  partieit  09 
lAtf  s««ie  Jay  that  the  bill  has  b^comfi  dm; 
aliho^h  the  dssho9m$r  by  the  acceptor  may 
hone  been  not  an  obfohde  r^uealt  i^  A  9iere 
mgket  to  pay  on  pretieHtmenh 

In4pr8.ee  agaipH  th^  4rawer  of  a  bill  of 
ckdbwger — The  4sm$  was  ui«4i  at  tlie 


(»  ^Yanag. /If  Jar,  Jdi. 


Middlesex  Sittings  after  last  term,  before 
Lord  Tenterden.  The  question  was,  whether 
the  defendant  had  had  a  proper  notice  of  the 
default  in  payment  by  the  acceptor.  The 
following  were  the  facts : — 

On  the  day  the  bill  became  due,  it  was 
presented  by  a  Notary's  clerk  at  the  house  of 
the;  acceptor ;  where  he  saw,  not  the  acceptor 
himself,  b^t  his  ^on ;  who  told  him  to  take 
it  to  the  drawer  (the  defendant)  for  payment. 
The  clerk  accordingly  went  to  the  defendant 
on  the  same  day;  saw  him,  and  acquainted 
him  with  what  had  passed*  The  defendant 
said,  he  bad  nothing  to  do  with  it ;  and  that 
the  witness  hf^d  better  take  it  bitck  to  the 
acceptor. 

Upoi^this  evidence,  Lord  Tenterden  was 
of  opinion  that  the  defendant  had  had  due 
notice  of  the  dishonour  of  the  bill  by  the 
acceptor  ;  and  accordingly  the  plaintiff  ob- 
tained a  verdict. 

Mr.Denman  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be 
set  aside.  The  acceptor  had  the  whole  of 
the  day  to  pay  the  money ;  and  there  was 
no  refusal  by  him  at  the  tiope  when  the  com- 
munication was  made  to  the  defendant.  I 
lulmit  you  may  take  out  a  commission  of 
bankrupt  against  the  acceptor,  upon  a  refu- 
sal to  pay ;  and  that  payment  afterwards  on 
the  same  day  will  not  purge  the  first  de- 
lay. But,  as  regards  the  drawer  and  tli^ 
holder,  the  acceptor  has  the  whole  of  the 
day;  uples?  the  acceptor  l^as  given  an 
unqualified  refusal.  In  the  case  of  Bur* 
bridge  y.  Manners  (l\  notice  was  allowe4 
to  be  gopd,  though  given  on  the  same  day, 
but  th^re  was  in  that  case  an  absolute  re- 
fusal by  the  maker  of  the  promissory  note ; 
and  that  seems  to  be  the  reason  givep  by 
Lord  £l]enborough  for  allowing  the  notice. 
And  in  Hartley  v.  Case{2\  which  seems  iq 
resemble  the  present,  a  letter  addressed  tq 
the  defendant  on  the  same  day  the  bill  be- 
icanoe  due,  demanding  payment,  but  not 
atating  in  terms  that  payment  had  been  re- 
fused by  the  acceptor,  was  held  to  be  insuf- 
ficient. Here,  the  acceptor  had  not  refused  ; 
the  point  in  that  case,  as  to  the  notice 
being  given  on  the  same  day,  was  made ; 
but  no  opinion  was  given  upon   it ;—  the 

(1)  ^Cmp^.t95. 

(a)  3  Bani.^C;:ess.S39;  6  D.&  S.aOji  3  L«vr 
Joorn.  K.D.  963. 
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Court  being  of  opinion  that  the  letter  was 
insufficient  in  not  stating  as  a  fact,  that  the 
acceptor  had  refused  payment. 

Lord  Tenterden, — I  continue  to  be  of 
opinion,  that  the  notice  in  the  present  case 
was  sufficient 

Mr,  Justice  BayUy. — I  think,  that,  as  it  is 
the  duty  of  the  acceptor  to  pay  on  present- 
ment, notice  of  his  making  default  may  be 
given  immediately,  though  on  the  same  day 
the  bill  becomes  due.  If,  in  this  case,  the 
Notary's  clerk  had  promised  to  go  back  to 
the  acceptor,  it  might  have  been  different. 

Mr,  Justice  Liilledale  and  Mr.  Justice 
Parke  concurred. 

Ruk  refused. 


.  11.  s 


Feb 


TREAKLT  V,  FOX. 


29.     > 
U  6.  S 


1829.   #  FELLBW  V,    HUNDRED  Of  WON- 
Feb.  6.  %  FORD,  DEVON. 


Hundred,  Action  agiunst — Notice — Ex" 
amuuUion — Reversioner, 

1.  A  person  who  wm  not  the  occupier , 
hut  rms  entitled  to  the  reversion^  of  premises 

feloniously  set  onfae,  held  entitled  to  recover 
damages  against  the  hundred  under  9  Geo,  1. 
e.  M, 

And  semble,  that  the  occupier  mght  also 
maintain  an  action;  each  party  recovering 
not  more  than  200/. 

2.  Where  the  fire  took  place  on  Saturday, 
and  the  notice  directed  by  the  above  act, 
was  given  on  Monday: — Held,  that  the 
notice  was  properly  given  within  "  two  days'* 
after  the  damage,  as  required  by  the  statute, 

$,  Where  the  person  entitled  to  the  revere 
sion  had  no  servant  m  the  care  of  the  premises 
on  his  behalf: — Held,  that  he  was  the  proper 
person  to  give  ^  the  examination  requirea  by 
the  above  act,  although  he  was  not  on  the 
spot  at  the  time  of  the  fire, 

4,  Where  the  person  who  gives  in  such  an 
examination  has,  at  the  time,  i^  suspicion  of  a 
particular  individual,  but  does  not  know  who 
is  the  person  that  committed  the  offence,  it  is 
not  necessary  for  him  to  state  in  his  examimt- 
tion^  his  suspicion  of  that  individual, 

[This  case,  which  established  the  above 
points,  will  be  found  among  the  Cases  re- 
lating to  the  Duties  of  MagistrateSi  p.  84.] 


Executor — Debtor  and  Creditor. 

If  the  maker  of  a  promissory  note  be  ap^ 
pointed  one  of  the  executors  of  the  person  to 
wham  it  is  payable,  the  right  of  action  upon 
the  note  is  discharged. 

This  was  an  action  by  the  indorseei 
against  the  maker  of  a  promissory  note. 
The  note  was  payable  to  one  Robert  Reeves, 
or  order.  Reeves  died,  appointing  several 
persons,  and  among  them  the  defendant,  bis 
executors.  The  other  executors  indorsed 
the  note  to  the  plaintiff*,  who  thereupon,  as 
indorsee,  sued  the  defendant ;  and  the  ques- 
tion was,  whether,  by  this  mode  of  dealing 
with  the  note,  the  defendant,  although  he 
was  executor  of  the  payee,  could  be  forced 
at  law  to  pay  the  amount. 

The  declaration  contained  several  counts, 
but  two  only  became  material. 

The  first  count  stated  the  making  of  the 
note  in  the  ordinary  form.  It  then  averred, 
that  Reeve,  the  payee,  ailerwards  made  his 
will,  and  thereof  appointed  Edward  Cope, 
Charles  Cope,  Edward  Arthurs,  and  Edward 
Fox  (who  in  point  of  fact  was  the  present 
defendant;  but  the  declaration  made  no 
mention  of  the  identity),  his  executors; 
that  he  afterwards  died,  and  that  all  the  exe- 
cutors proved  the  will;  that  afterwards 
Charles  Cope  died ;  and  that  the  said  Ed- 
ward Cope,  Arthurs  and  Fox,  as  surviving 
executors,  indorsed  the  note  to  the  plaintiff. 
It  then  concluded  in  the  usual  form ; — stat* 
ing  as  a  legal  conclusion  from  these  facts, 
that  the  defendant  became  liable  to  pay  to 
the  plaintiff*;  and  that,  being  liable,  he  pro- 
mised payment. 

The  second  count  was  the  same  as  the 
first,  except  that  it  made  &e  mention  of  the 
death  of  either  of  the  four  executors ;  and 
that  it  averred  the  note  to  be  indorsed  by 
only  one  of  the  executors :  namely,  Edward 
Arthurs.  It  from  those  facts  averred  a 
legal  liability  in  the  defendant,  and  a  pro* 
mise,  as  in  the  first  count 

The  defendant  among^ther  pleas,  plead- 
ed in  bar  as  follows  :»- 

"  That  the  said  Robert  Reeves,  the  said 
testator,  in  his  lifetime,  Co  wit,  on  the  fOdi 
of  January  1817,  at  Stafford  aforesaid,  in 
the  coupty  aforesaid*  duly  made  and  pub- 
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lished  his  last  will  and  testament  in  writing, 
and  thereof  constituted  and  appointed  the 
said  defendant,  together  with  the  said  Ed* 
ward  Cope,  Charles  Cope,  and  Edward  Ar* 
thurs,  joint  executors  of  his  said  last  will 
and  testament ;  and  afterwards,  to  wit,  on  the 
ISOth  of  January  1817,  at  Stafford  aforesaid, 
in  the  county  aforesaid,  the  said  Robert 
Reeves  died,  without  altering  or  revoking 
his  said  last  will  and  testament ;  and  that 
afterwards,  and  after  the  death  of  the  said 
Robert  Reeves,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  and  before  the  said 
supposed  indorsement  of  the  said  promts* 
aory  notes,  or  either  of  them,  in  the  said 
first  and  second  counts  of  the  said  declara- 
tion mentioned,  to  the  said  plaintiff,  he  the 
said  defendant  duly  proved  the  said  wiU  of 
the  said  Robert  Reeves,  deceased,  and  took 
upon  himself,  together  with  the  said  Edward 
Cope,  Charles  Cope,  and  Edward  Arthurs, 
the  burthen  of  the  execution  of  the  said 
will,  to  wit,  at"  &c.  And  the  defendant 
there  concluded  his  plea  in  bar. 

The  replication    to    this  plea  was  as 
follows : — 

**  That  the  said  Robert  Reeves,  by  his 
said  will,  after  giving  and  bequeathing  divers 
legacies  to  divers  persons  therein  named, 
gave  all  the  residue  of  his  personal  estate  to 
the  said  Edward  Cope  and  Charles  Cope, 
their  executors,  administrators  and  assigns, 
in  equal  shares ;  and  that  the  said  Robert 
Reeves  did  not,  in  or  by  his  said  will,  for* 
give  the  said  defendant  the  said  debts  due 
to  him,  upon  and  by  virtue  of  the  said  pro* 
miasory  notes,  or  either  of  them ;  and  that 
he,  the  said  Robert  Reeves,  did  not,  in  or 
by  his  said  will,  or  in  or  by  making  the  said 
defendant  one  of  his  executors  thereof,  re* 
lease,  or  intend  to  release,  to  him,  the  said 
defendant,  the  said  debts,  or  either  of  them ; 
and  that  the  said  several  sums  of  money  in 
the  said  promissory  notes  mentioned,  being 
and  remaining  respectively  due,  owing,  and 
unpaid,  the  said  defendant,  after  the  death 
of  the  said  Robert  Reeves,  and  before  the 
•aid  indorsements  of  the  said  promissory 
notes,  or  either  of  them,  to  the  plaintiffx  as 
■foresaid,  to  wit,  on  the  1st  of  June  1820, 
at  Stafford  aforesaid,  in  the  county  afore* 
aaid,  recognized  and  confirmed  the  said 
aocea  as  valid  and  subsisting,  outstanding, 
■ad  uipaid  promissory  notes  of  him  the  said 
deftadant ;  and  thereupon  then  and  there 


paid  to  the  said  co-executors  certain  sums 
of  money,  as  and  for,  and  then  and  there 
being  interest  accrued  on  the  said  sums  of 
money  in  the  said  promissory  notes  respec- 
tively mentioned,  to  wit,  the  sum  of  200/., 
as  and  for,  and  then  and  there  being  interest 
accrued  on  the  said  sum  of  money  in  the 
aaid  note  in  the  said  first  count  mentioned* 
and  the  sum  of  2001.  ^  as  and  for,  and  then 
and  there  being  interest  on  the  said  sum  of 
money  in  the  said  note  in  the  said  jsecond 
count  mentioned ;  and  that,  after  such  pay- 
ments so  made,  as  and  for  interest  on  the 
said  several  sums  of  money  in  the  said  notes 
respectively  mentioned ;  and  the  said  seve- 
ral sums  of  money  still  b^ing  and  remain- 
ing wholly  due,  owing  and  unpaid,  to  wit, 
at  the  times  in  the  said  first  and  second 
counts  in  those  behalves  mentioned,  the  said 
Edward  Cope,  Edward  Arthurs,  and  the 
said  defendant  indorsed  the  said  notes  in 
the  said  first  count  mentioned,  to  the  said 
plaintiff;  and  the  said  Edward  Arthurs  in- 
dorsed the  said  note  in  the  said  second 
count  mentioned,  to  the  said  plaintiff,  in 
manner  and  form,"  &c. 

To  this  replication  there  was  a  demurrer ; 
and  it  was  assigned  for  special  cause,  that 
the  replication  averred,  and  sought  to  put  in 
issue,  immaterial  and  collateral  matters. 

The  case  was  argued  this  term,  by  Mr. 
F.  PoUockf  for  the  plaintiff ;  and  Mr,  Camp" 
bellf  for  the  defendant. 

It  had  been  previously  called  on  for  ar- 
gument in  Michaelmas  term,  when  Mr, 
Parke  (now  Mr.  Justice  Parke)  appeared 
for  the  plaintiff,  and  the  case  was  then  partly 
heard. 

Mr,  F,  Pollockf  for  the  plaintiff,  now  ad- 
mitted, that  the  replication  could  not  be  sup- 
ported, and  that  the  case  must  be  argued 
upon  the  sufficiency  of  the  defendant's 
plea. 

Mr.  Campbell^  for  the  defendant. — In  the 
first  count,  the  defendant  is  charged  as  the 
maker,  not  as  the  indorser,  of  the  note.  I 
contend,  that  the  moment  the  payee  made 
the  maker  his  executor,  the  note  was  ex- 
tinct. This  is  clearly  laid  down,  even  in 
the  Year  Books ;  all  the  cases  on  this  sub- 
ject are  collected  in  the  case  of  Cheetham 
and  otherst  ExecuiorSt  ^c.  v.  Ward  {I);  and 
the  rule  laid  down  in  that  case,  (after  a  con- 

(1)  1  Bos.  &  Pal.  630. 
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sideratkm  of  all  the  earlier  authoritieB,) 
was,  that  if  the  obligee  in  a  joiDt  and  seve- 
ral bond,  make  one  of  two  obligors  his  exe- 
cutor, with  others,  the  action  on  the  bond  is 
discharged  as  to  both  obligors. — ^Then,  as 
to  the  second  count*  This  does  not  state 
that  the  defendant  indorsed.  The  right  of 
action  is  founded  upon  the  custom  of  mei^ 
chants ;  and  there  is  surely  no  custom  to 
warrant  such  a  proceeding  as  the  present. 

Mr.  F.  PoUockt  contra. — The  debt  is 
not  extinguished  in  this  case  by  the  mere 
fact  of  the  defendant  being  made  executor. 
In  equity  it  remains  as  a  debt,  and  the  exe* 
cutor  is  made  accountable  for  it.  For  tliis 
position,  the  case  of  Berry  v.  Usher  (2)  is 
but  a  confirmation  of  several  previous  au- 
thorities. The  reason  given  in  the  early 
Text  Books  for  the  doctrine,  that,  in  gene- 
ra], the  debt  is  extinguished,  is,  that  the 
executor  cannot  bring  an  acti<m  against 
himself  (d).  But  in  the  case  of  the  obligor 
making  the  obligee  his  executor.  Lord 
Coke  adds,  **  but  the  dutie  remains,  for  the 
which  the  executor  may  retaine  so  much 
goods  of  the  testator."  All  these  cases  speak 
of  a  debt  which  is  not  transferrable ;  and 
as  to  which  the  inconvenience  which  is 
spoken  of  would  remain*  But,  where  the 
subject-matter  of  the  debt  is  traosferraUe, 
there  is  no  case  laying  it  down  that  it  may 
not  he  transferred.  AH  the  reasoning  on 
the  subject  entirely  feils  of  application  in 
the  present  case.  In  Comyns*s  Digest,  it  is 
said,  that  a  release  by  one  is  good  fer  all. 
If  so,  surely  an  indorsement  by  one  will  be 
sufficient,  and  in  that  case  the  defendant 
would  be  liable.  But,  at  all  events,  the  de* 
fendant  is  liable  upon  the  second  count,  as 
indorser.  Mr.  Campbell  says,  that  the  de- 
fendant is  not  charged  as  indorser  ;  bnt  if 
the  fects  shewing  the  legal  liability  are 
stated,  that  is  sufficient.  It  is  stated,  that 
the  defendant  became  liable  to  pay  accord- 
ing to  the  tenor  and  effect  of  the  note  and 
of  the  indorsement ;  and  that,  being  liable, 
he  promised  to  pay.  Besides,  it  is  not  to 
be  taken,  without  any  qualification,  that  a 
testator  releases  a  debt  due  to  him  by  mak- 
ing his  debtor  his  executor.  No  man  is 
bound  to  accept  a  release ;  and  if  he  do 
not  accept  it,  the  debt  remains. 

<S)  11  Ves.  90. 
(3)  Co.  litt  t64,  «. 


Mr.  Campbellf  in  reply. — ^To  the  hst 
point.  The  defendant's  plea,  and  his  resist- 
ing this  action,  shew  that  he  accepts  the 
release. 

The  Court  took  time  to  consider,  and,  this 
day,  the  judgment  was  delivered  in  the  fol- 
lowing terms,  by— » 

Lord  Tenterden, — (After  statiiig  the  (acts) 
The  defendant  contended  that  the  effect  of 
his  being  made  executor,  was  the  extin- 
guishment of  the  note  as  a  debt  at  law ; 
and  that  an  indorsement  even  by  himself 
would  be  of  no  avail ;  and  we  are  of  that 
opinion.  The  cases  are  all  collected  in  the 
case  of  Cheetham  v.  Ward^  which  was  cited 
in  the  argument.  We  have  looked  into  the 
earlier  authorities,  particularly  that  in  the 
£lst  of  Edward  the  4th,  81,  b, ;  which  was 
recognized  in  the  case  of  Wankford  v. 
Wankfird(4i)f  and  we  find  it  to  be  laid 
down  clearly  and  unquahfiedly,  that  the 
debt  is  gone  for  ever  by  an  appointnieqt  of 
the  debtor  to  be  executor  to  the  creditor. 
It  is  considered  as  if  the  debt  bad  been 
paid ;  because  it  must  be  known  to  the 
testator  that  the  executor  cannot  aue  him- 
self* Our  judgment  must  therefeTe  be  for 
the  defendant* 

•    Judgment  far  the  drfendani. 


iW* 


1829 
Feb.  10 
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BOOKMAN  V.  KASH* 


Bankrupt— Effect  of  C^tifcate — PUwd- 
ing — Special  Damage, 

1.  Where  a  contract  was  entered  mto  for 
the  sale  of  a  quantity  of  goods,  to  he  de» 
livered  and  paui  for  at  afuiure  day  ;.  and, 
between  the  time  of  the  coniraet  and  ike  day 
stipulated  for  the  delivery  of  the  goode^  tit 
buyer  became  a  bankrupt,  and  i^fterfeards 
obtained  his.  certifioaie :  —  Held,    that    the 
seller  could  not  prove  under  the  comndssion  ; 
and  that  the  certyScaie  was  no  bar  to  em  oe- 
tian   at  the  suit  of  the  teller  to    reooner 
damages  for  the  brea^  of  eosUrad  m  isol 
accepting  and  paying  for  the  goodsm 

2.  Where  the  plaintiff  declares  upon  a 
contract  for  the  sale  to  the  defitmdnni  of 
goods  ;  and  charges  a  breach  in  mot  eiceepl* 

(4)  1  Sdk.  800* 
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iltg  and  paifmgfmr  themy  k  is  not  neeestary 
for  the  flawt^  to  aoer^  tts  special  damage, 
m  tost  vpon  the  re'-sale  of  the  goods.  Such 
damage  is  considered  as  a  necessary  comse' 
■ftence  of  the  breach  by  the  defindaat,^ 

This  WIS  an  action  of  assumpsit.  The 
dedaratioR  contained  the  followmg  ^racial 
counts : — 

First — Thatitieretofore,  to  wit,  on  tthe  7th 
<of  NoT-ember  1 825,  at  London,  the  defendant 
iMrgained  for,  and  bought  of  the  plaintiffjand 
the  plaintiffat  the  speciid  instance  and  f  eqnetft 
of  the  defendant,  then  and  there  sold  to 
the  defendant  a  larg*e  qoantity,  to  wit,  twenty 
five  tons,  of  linseed  oil,  at  a  certain  rate 
or  price,  to  wit,  tlie  rate  «r  price  a£ 
S4/.  Bs,  for  each  and  every  ton  tliereof ; 
usual  allowances ;  to  be  free  delivered,  half 
in  the  month  of  February  then  next,  and  the 
'remainder  In  the  month  of  March  then 
next ;  and  paid  for  fix)m  each  delivery  in 
ready  money,  avowing  2/.  1  Os,  per  centum 
discount :  half  of  the  said  oil  to  be  delivered 
in  the  last  fourteen  days  in  Fiebroary  then 
next ;  and  the  other  half  to  be  delivered  in 
the  hat  fourteen  days  in  Mardi  then  next : 
tud,  in  consideration  thereof,  and  that  the 
-oaid  plaintiff,  at  the  like  special  instance 
and  request  of  the  defendant,  then  and 
tliere  undertook,  and  faithfully  promised 
tbe  defendant  to  deliver  the  aaid  oil  to  him, 
tlie  defendant,  at  the  tiafies  and  in  maimer 
aforesaid,  he,  tbe  defendant,  vnderteok  and 
then  and  there  &ithfully  promised  the  plain- 
tiff to  accept  the  said  oil  of  and  from  tbe 
plaintiff,  and  to  pay  him  for  the  same  4m  the 
delivery  thereof  to  him  the  defendant  as 
aforesaid  ; — and  although  tbe  plaintiff  after- 
wards, and  at  the  times  in  the  said  contract 
In  that  behalf  mentioned,  to  wit,  on  the  ^8th 
of  February  1826,  at  London  aforesaid,  was 
ready  and  willing  to  deliver  one  half  of  the 
«aid  oil  to  the  defendant,  «and  srflerwards,  to 
wit,  at  the  other  time  in  the  said  contract 
mentioned,  to  wit,  on  the  Slst  of  March 
1826,  was  ready  and  willing  to  deliver  the 
residue  of  the  said  oil  to  the  said  defen- 
dant (usual  allowances  being  made  as  afore- 
attid),'and  although  the  plaintiff  was  always 
randy  and  willing  to  allow  auoh  discount  aa 
tffbresaid ;  of  which  premises  the  defen- 
dant (ftt  those  respective  times  there  had 
^notJee,  and  was  requested  by  the  plaintiff  to 
^receive  ind  pay  for  the  said  oil  as  afortaaid : 


.yet,  the  said  deftodant,  not  regarc&g,  &c,  ^ 
did  not,  nor  would^  at  those  times,  or  at 
any  other  time,  accept  the  said  oil,  or  any 
|MU-t  thereof,  of  or  from  htm  the  said  plaintifi^ 
or  pay  hhn  for  tbe  same,  or  any  part  thereol^ 
«s  aforesaid,  but  then  and  there  wholly 
«ieglected  jmd  refused  so  to  do.  By  means 
wiiereo^  the  said  plaintiff  incurred  a  large 
•expense,  to  wit,  an  expense  of  201,  in  and 
•about  the  warehousing,  keeping,  and  taking 
cave  of  the  said  oil,  for  a  long  tnaie^  to  wit, 
two  asositfas,  ^ter  the  said  respective  tinea 
when  the  said  M  ought  to  have  been  so 
accepted  by  the  defendant  as  aforesaid,  tx> 
wit,  at  London  aforesaid. 

Seeond-^Thnif  heretofore,  to  wit,  on  the 
7tfa  of  Kovember  1826,  at  London  afore- 
.said,  tbe  defendant  bargained  for  ami 
^Mt^ht  of  tbe^lmntiff,  and  the  plaintiff,  at 
the  special  instance  and  request  of  the  de- 
fendant, then  and  there  sold  to  the  defea- 
dant  another  large  quantity,  to  wit,  twenty- 
five  tons  of  otber  linseed  oil,  at  a  certain 
rate  or  price,  to  wit,  at  the  rate  or  price  of 
24d.  5rs.  for  each  and  every  too  thereof ; 
usual  allowances  ;  to  be  free  ^elivened  (by 
the  plaintiff  to  the  defendant),  one  half  in 
-the  month  of  February  then  next,  and  the 
vemaihderin  themontli  of  March  then  next, 
and  -paid  for  from  each  delivery  in  ready 
money,  the  plaintiff  allowing  the  defendant 
2/.  ]'6«.  per  cent,  discount :  and  that  in  con- 
sideration'thereof,  and  that  the  plaintiff,  ait 
the  l&e  special  instance  and  request  of  she 
defendant,  then  mid  there  undertook,  and 
faithfully  promised  the  defendant,  to  deliver 
the  said  last-mentioned  oil  to  him,  the  defen- 
dant, in  manner  aforesaid,  he,  the  defendant, 
undeitook,  and  then  and  there  faith  f«Uy 
promised  plaintiff  to  accept  the  said  last- 
'mentioned  oB  of  and  from  him  the  plaintiff, 
-and  to  pay  him  for  tbe  same  as  last  afore- 
said ; — and  although  the  plaintiff  afterwards, 
lin  the  aaid  month  of  February  next  after 
the  madcing  of  the  said  contract,  to  wit,  on 
the  28th  of  February  1826,  atLondon  afore- 
said, was  ready  .and  willing  to  deliver  one 
half  of  the  said  last-mentioned  oil  to  the  de- 
fendant ;  rand  idler  wards,  in  the  month  of 
March  next  after  the  making  of  the  said 
contract,  to  wit,  on  the  Slst  of  March  1^6, 
-was  ready  and  willing  to  deliver  the  residue 
ahereof  to  the  defendant  (usual  alloiwances 
being  made  as  aforesaid),  of  which  the  de- 
"fendatit  at  those  times  respectively,  libeia 
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had  notice ;  and  was  then  and  there  re* 
quested  to  accept  and  pay  for  the  said  last- 
mentioned  oil  accordingly  :  yet»  the  defen- 
dant, not  regarding,  &c.  did  not,  nor  would, 
at  those  times,  or  at  any  time  before  or 
afterwards*  accept  the  said  last-mentioned 
oil,  or  any  part  thereof,  of  or  from  him  the 
plaintiff,  or  pay  him  for  the  same,  or  any 
part  thereof,  as  aforesaid ;  but  so  to  do,  al- , 
together  neglected  and  refused,  and  still 
does  neglect  and  refuse.  By  reason  whereof, 
the  plaintiff  incurred  a  large  expense,  to 
wit,  an  expense  of  20/.,  in  and  about  ware- 
housing, keeping,  and  taking  care  of  the 
said  oil  for  a  long  space  of  time,  to  wit,  the 
space  of  two  montns,  after  the  said  respective 
times  when  the  said  oil  ought  to  have  been 
so  accepted  by  the  defendant  as  aforesaid; 
an4  has  been,  and  is  otherwise  greatly  in- 
jured'and  damnified,  to  wit,  at  London 
aforesaid. 

The  Titird  was  a  count  somewhat  simi- 
lar ;  and  upon  the  terms  of  which  nothing 
turned  in  the  argument.  It  charged,  as 
special  damage,  the  loss  as  before,  occa- 
sioned by  warehousing  and  keeping  the 
oil. 

The  defendant  pleaded, — Ftrsi^  Non  as- 
sumpsit ;  and  Secottdly,  a  general  plea  of 
bankruptcy  ;  and  upon  these  pleas  issue  was 
joined ;  and  the  cause  came  on  to  be  tried, 
before  Lord  Tenterden,  at  the  Sittings  after 
Trinity  term  last,  when  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of 
this  Court  on  the  following 

CASE. 

The  plaintiff  is  a  seed-crusher,  doing 
business  under  the  firm  of  J.  H.  Boorman 
&  Co. ;  and  the  defendant  was  a  partner  in 
the  bank  of  Holiick  &  Co.  at  Cambridge, 
and  also  carried  on  business  on  his  own  ac- 
count in  the  oil  trade. 

On  the  7th  of  November  1825,  the 
plaintiff  and  the  defendant  entered  into  a  con- 
tract in  writing,  and  duly  signed  by  an  au- 
thorized agent  of  both  parties,  of  which  the 
following  is  a  copy  : — 

'*  London,  Nov.  7,  1825. 
"  Bought  this  day,  by  order  of  Thomas 
Nash,  of  J.  H.  Boorman  &  Co.,  twenty-five 
tons  of  linseed  oil,  at  24/.  5i.  per  ton, 
(usual  allowances)  to  be  free  delivered,  half 
in  the  month  of  February  next,  and  the  re- 
mainder in  the  month  of  March  next ;  and 


paid  for  from  each  delivery  ready  money, 
allowing  2^  per  cent,  discount 

*'  Half  the  above  to  be  delivered  in  the 
last  fourteen  days  in  February,  and  the 
other  half  to  be  delivered  in  the  last  four- 
teen days  in  March  next. 

"  Stephen  Cleasley,  broker." 

On  the  28th  of  February  1826,  twelve 
and  a  half  tons  of  oil,  being  one-half  of  the 
said  linseed  oil  mentioned  in  the  said  con- 
tract, were  duly  tendered  by  the  plaintiff  to 
the  defendant,  and  payment  demanded  for 
the  same,  and  discount  offered  to  be  allow- 
ed, at  the  rate  of  2^  per  cent. ;  but  the 
said  defendant  would  not  receive  and  pay 
for  the  said .  twelve  and  a  half  tons  of  the 
said  oil,  then  tendered  as  aforesaid. 

On  the  81st  of  March,  a  like  quantity  of 
the  said  linseed  oil  was  duly  tendered  by 
the  plaintiff  to  the  defendant,  and  payment 
demanded  for  the  same,  and  2^  per  cent* 
discount  offered  to  be  allowed;  but  the  said 
defendant  refused  to  accept  and  pay  for  the 
said  last-mentioned  twelve  and  a  half  tons 
of  linseed  oil  then  tendered. 

On  the  31  St  of  March,  the  plaintiff  caused 
a  notice  in  writing  to  be  serv.ed  on  the  de- 
fendant, that  in  consequence  of  bis  not  hav- 
ing cleared  and  paid  for  the  twenty-five 
tons  of  linseed  oil  according  to  the  contract, 
the  same  would  be  re-sold,  and  the  said  de- 
.fendant  would  be  held  liable  to  all  difie- 
rence  in  price,  charges,  interest  of  money, 
and  every  other  expense  that  might  arise  in 
consequence  of  the  non-fulfilment  of  the  said 
contract. 

And  the  said  entire  quantity  of  linseed 
oil  was  re-sold  on  different  days  in  April  at 
17/.  lOs,  per  ton,  of  which  notice  was  given 
to  the  defendant;  such  17/.  lOs,  per  ton, 
being  a  fair  market  price  at  the  time  of  such 
re-sales. 

Shortly  after  the  re-sales  were  oompleted, 
that  is  to  say,  on  or  about  the  29th  of 
April  1826,  an  invoice  and  an  account  of 
sales  was  rendered  by  the  plaintiff's  agent 
to  the  defendant,  by  which  it  appeared  that 
a  loss  had  occurred  on  such  re-salea  of 
170/.  3s.  2d. 

A  commission  of  bankrupt  under  the 
Great  Seal  of  Great  Britain,  bearing  date 
the  7th  January  1826,  was  award^  and 
issued  against  the  said  defendant,  together 
with  Ebenezer  Holiick,  William  Searle,  and 
Thomas  Nash  the  younger,  under  which 


HILARY  TERM,  1829. 


153 


they  were  duly  found  and  declared  bank* 
rupts,  and  the  said  defendant  hath  since  ob- 
tained his  certificate  of  conformity. 

On  the  7th  of  January  1826,  the  oil 
might  have  been  sold  in  the  market  at  21^ 
lOs,  per  ton. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  defendant's  bank- 
ruptcy and  certificate  were  a  bar  to  the 
plaintiff's  recovering  in  this  action(l)  ;  and 
if  not,  what  was  the  proper  measure  of  the 
damages  which  the  plaintiff  was  entitled  to 
recover  ? 

The  case  was  argued  in  the  course  of  the 
present  term. 

Mr,  Alderson,  for  the  plaintiflT.  —  The 
bankruptcy  of  the  defendant  is  no  legal 
answer  to  the  plaintiff's  demand.  The  de* 
fendant  must  contend,  either  that  the  de- 
mand was  proveable  under  the  commission 
before  the  last  act  was  passed ;  or  that  it 
is  proveable  under  the  56th  section  of  the 
6th  Geo.  4.  c.  16.  I  say  that  it  was  not 
proveable  at  all :  that  which  is  the  subject  of 
proof  under  a  commission  of  bankrupt  must 
be  certain  in  amount ;  it  must  be  of  a  liqui- 
dated nature ;  there  must,  according  to  the 
opinion  of  Lord  Kenyon,  in  AUerson  v. 
yeman  and  others  (2),  be  some  criterion  by 
which  the  amount  can  be  ascertained  with- 
out the  intervention  of  a  jury.  Here,  the 
whole  claim  rests  in  damages;  and  there  is 
no  mode,  but  by  reference  to  a  jury,  in 
which  they  can  be  fixed  in  point  of  amount. 
That  was  the  state  of  things  under  the  old 
law ;  then,  has  the  new  Bankrupt  Act 
made  any  alteration,  so  as  to  make  this  de- 
mand proveable  under  the  commission  ? — 
The  56  th  section  provides  for  the  proving 
of  any  debt  contracted  by  the  bankrupt, 
payable  on  a  contingency  whieh  has  not 
happened  before  the  date  of  the  commis- 
sion. But  the  cases  therein  provided  for 
are  expressly  those  of  debts ;  and  the  com- 
missioners are  empowered  to  place  a  value 
upon  the  debt,  which  in  many  cases  they 
can  do ;  such  for  instance,  as  the  case 
where  it  is  a  question  of  survivorship. 
They  may,  by  certain  known  and  admitted 
rules,  ascertain  the  value  by  reference  to 
tablet  of  lives.  Bat  hersi  there  is  no  ques- 
tMMi   whatever  by  which  the  commission 

(1)  No  point  was  made  ia  tbe  argument  upon 
tbu  part  or  tbe  case. 

(2)  3  Term  Rep.  589. 

Vol.  VIL  K.B. 


could  proceed;  and  for  the  best  reason, 
that  there  was  no  debt  due  from  the  defen- 
dant to  the  plaintiff.  The  case  of  Atwood 
and  others  v.  Partridge  (fi)  seems  to  be 
very  analogous  to  the  present.  There,  to 
an  action  to  recover  damages  by  reason  of 
A  person  not  having  paid  the  premium  on 
insuring  his  life,  the  defendant  pleaded 
his  bankruptcy  in  bar ;  and  the  Court  held 
this  to  be  no  answer  to  the  action.  The 
facts  are  stated  very  shortly  by  the  Lord 
Chief  Justice  Best,  as  follows  :— 

'*  Robinson  owes  the  plaintiffs  money. 
The  defendant  does  not  become  a  surety 
for  that  debt ;  but  Robinson  having  agreed, 
by  way  of  security,  to  pay  the  premium 
upon  a  policy  of  insurance  of  his  life,  the 
defendant  undertakes  to  guarantee,  not  the 
payment  of  Robinson's  debt  to  the  plaintiffs, 
but  of  that  premium.  There  was,  there«> 
fore,  no  debt  from  the  defendant  to  the 
plaintiffs,  contingent  or  otherwise.  Upon 
Robinson's  failing  to  pay  the  premium,  the 
plaintiffs  were  entitled  to  recover  from  the 
defendant  unliquidated  damages,  the  amount 
of  which  might  have  varied  according  to 
circumstances.  If  Robinson  continued  alive, 
the  amount  would  have  been  the  premium 
paid  by  the  plaintiffs.  If  Robinson  had 
died,  it  might  have  been  the  whole  sum  in- 
sured. '  How  is  it  possible  then,  to  say  that 
this  was  a  debt  due  from  the  defendant  ?" 
The  reason  given  by  the  Lord  Chief  Justice 
applies  to  this  case.  When  the  defendant 
failed  in  the  performance  of  his  contract 
with  the  plaintiffs,  they  were  entided  to  re- 
cover damages  from  him ;  and  the  amount 
of  those  damages  would  vary  according  to 
circumstances.  The  market  for  oil  might 
have  risen.  That  would  affect  the  question 
of  damages.  It  might  be  considered  ad- 
vantageous by  the  assignees  to  enforce 
the  contract.  The  true  measure  of  the 
damages  is  the  difference  between  the 
contract  price,  and  that  which  goods  of  a 
similar  quality  and  description  fcK)re,  on  or 
about  the  day  when  the  goods  ought  to 
have  been  delivered  :  Oainsford  v.  Carroll 
and  others  (4),  Leigh  v.  Paterson  (5).  The 
declaration  in  this  case  shews  the  cause  of 
action  to  be  in  damages  only.     The  con- 


? 


[$)  4  Bingbun,  fll  ;  5Law  Joum.  C.P.  1S4. 

[4)  2  B.  :kC.  624;  4  D.&  R.  161 ;  t  Law  Joum. 
K.B. 112. 

(5)  8  Tannt.  540 ;  t  Moere,  588. 
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tract  is  set  out ;  and  the  breach  averred. 
The  general  averment  of  damage  is  suffi- 
cient ;  the  legal  damage  is  in  the  di£Ference 
of  price,  which  arises  of  necessity.  There 
was  no  occasion  to  state  any  special  damage ; 
because  that  should  be  stated  only  where 
the  damage  is  not  of  necessity  a  conclusion 
from  the  facts. 

Mr,  Follettf  control. — First,  the  defen- 
dant's certificate  is  a  bar  to  tlie  action. 
Secondly,  if  it  is  not,  the  plaintiff*  is  not 
entitled  on  this  declaration,  to  any  damage 
arising  from  a  re-sale  of  the  goods. 

First,  the  declaration  sets  out  a  sale  of  a 
specific  quantity  of  goods ;  not  part  of  a 
larger  quantity.  The  property  in  such 
goods  was  vested  by  the  contract  in  the 
purchaser,  though  the  seller  might  have  a 
lien  upon  them  until  payment.  Upon  those 
facts,  the  plaintiff*  might  have  maintained  an 
action  for  goods  bargained  and  sold  :  and, 
as  a  necessary  consequence,  he  might  have 

? roved  the  amount  under  the  commission. 
*hat  the  property  in  the  goods  passes 
to  the  buyer,  under  these  circumstances,  is 
shewn  by  a  class  of  cases,  Hanson  v. 
Meyer  (6),  Simmons  v.  Swift  (7),  Rhode  v. 
ThwaiUs  (8)      ' 

[^Lord  Tenterden. — In  those  cases  the 
seller  was  in  possession  of  the  property  at 
the  time.] 

The  same  may  be  inferred  from  the  facts 
in  this  case. 

{^Lord  Tenterden* — No.] 

Then,  supposing  that  the  action  for  goods 
bargained  and  sold  would  not  lie,  stiU  the 
plaintiff*  might  have  proved  under  the  com- 
mission. The  56th  section  of  the  Bankrupt 
Act  provides  for  engagements  of  this  na- 
ture ;  and  it  does  not  follow,  that,  because 
this  was  contract,  the  amount  of  the  proof 
would  require  the  intervention  of  a  jury  to 
ascertain  it.  The  121st  section  of  the  act 
renders  all  demands  barred  which  are  made 
proveable  under  the  commission  ;  the  plain- 
tiff* might  have  proved  in  this  way : — the 
principal  of  the  subject-matter  was  the  con- 
tract; the  case  of  Tan  Sandauv.  Corslne(9) 
has  decided,  that  damages  arising  out  of  the 
contract,  being  accessory  to  the  principal. 


(6)  6  East,  614. 

(7)  5  B.  &  C.  857;  8  D.  &  R.  693;   ft  Law 
Journ.  K.B>  10. 

(8)  6  B.  &  C.  388 ;  5  Law  Jooni.  K.B.  163. 
>}  3  Ban.  fi(  Aid.  14. 
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shall  not  be  separated  from  the  principal* 
so  as  to  defeat  the  right  of  the  debtor  to 
plead  his  bankruptcy  in  bar.  The  plaintiff* 
then  might  have  proved  the  amount,  which 
is  the  principal,  under  the  commission ;  or 
if  this  be  not  held,  then  the  bankruptcy  re- 
scinds the  contract,  according  to  the  case  of 
Ex  parte  The  East  India  Company  (10). 
But,  even  supposing  the  plaintiff*  was  not 
entitled  to  prove  under  the  commission,  it 
does  not  foUowthat  the  certificate  is  not  a  good 
bar.  Mr.  Eden,  in  p.  389  of  his  work  on  the 
Bankrupt  Law,  notices  this,  and  puts  several 
cases  in  which  the  demands  are  not  prove- 
able under  the  commission,  and  yet  are 
barred  by  the  certificate.  In  Van  Sandau 
V.  Corsbist  the  present  Mr.  Justice  Parke, 
who  argued  the  case  for  the  defendant, 
treated  the  certificate,  which  is  given  in 
pursuance  of  the  statute,  as  a  statutory  re- 
lease of  all  demands  ;  and  Shepherds  Touch* 
stoney  p.  338,  was  cited,  as  shewing  that  a 
release  of  all  demands  releases  all  manner 
of  actions  and  duties.  And  in  Forster  v. 
Surtees(\\)f  an  attempt  like  the  present  to 
charge  the  debtor  in  damages  for  that  which 
arose  out  of  a  contract  made  before  his 
bankruptcy,  was  ineff*ectual :  and  the  defen- 
dant had  judgment.  But,  supposing  the 
Court  to  be  against  the  defendant  upon  all 
these  grounds,  the  plaintiff*,  it  is  submitted, 
cannot  recover  upon  his  present  declaration. 
The  plaintiff*  does  not  appear  to  have  sus- 
tained any  damage  by  the  defendant's  not 
having  performed  his  contract.  The  defi- 
nition given  by  the  other  side  of  special 
damage,  may  be  admitted  to  be  a  good  one ; 
but  in  the  application  of  it,  a  material  fact 
is  assumed.  It  is  assumed,  on  the  other 
side,  that  the  Court  will  take  notice  that 
-there  has  been,  of  necessity,  a  diff*erence  in 
the  market  price.  That  does  not  appear 
'  by  the  declaration ;  nor  can  the  Court  take 
any  such  judicial  notice  of  the  fluctuation 
in  price  of  any  particular  commodity  in  the 
market. 

The  Court  took  time  to  consider ;  and,  on 
this  day,  the  judgment  was  delivered  in  the 
following  terms,  by, 

Lord  Tenterden.'^The  bankruptcy  inter- 
vened between  the  time  of  making  the  oon- 

(10)  S  P.  Wiiit.  396. 

(11)  IS  East,  605. 
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tract,  and  the  time  for  delivery  of  the 
goods.  One  of  the  questions  raised  upon 
the  argument  was,  whether  the  plaintiff 
could  have  proved  under  the  commission  of 
bankrupt  against  the  defendant.  We  think 
it  is  impossible  to  contend  successfully  that 
he  could ;  the  price  might  have  varied  be- 
tween the  bankruptcy  and  the  time  of  the 
delivery.  Then,  it  was  said  on  behalf  of 
the  bankrupt,  that  the  bankruptcy  rescinded 
the  contract:  that  could  not  be,  for  the 
assignees  might  have  confirmed  the  con- 
tract ;  and  no  doubt  would  have  done  so, 
if  their  so  doing  would  have  been  beneficial 
to  the  estate.  The  only  remaining  ques- 
tion is,  whether  the  plaintiff's  declaration  is 
sufficient.  It  was  objected  that  no  special 
damage  was  stated,  and  that  the  Court 
would  not  intend  that  any  had  been  sus- 
tained, inasmuch  as  they  would  not  take 
judicial  notice  of  any  fluctuation  in  the 
market  price  of  the  goods  sold.  But,  with- 
out reference  to  that  question,  we  are  of 
opinion  that  the  declaration  is  sufficient  to 
entitle  the  plaintiff  to  maintain  his  action  ; 
for  when  a  contract  is  made,  and  is  broken 
by  one  party,  the  damage,  the  sustaining  of 
some  damage  by  the  other,  in  consequence 
of  that  breach,  is  the  natural  and  legal  re- 
sult. The  postea  must  therefore  be  de- 
livered to  the  plaintiff. 

Judgment  for  the  plahUiff* 


ALEXANDER  V.  LAWSOK  AND 
OTHERS. 


1829.     ■) 
Feb.  12.  3 

Co$i$ — Justification, 

1.  Where  the  plaintiff  obtains  a  verdict 
wOh  damages  upon  the  gefural  issue,  and 
the  defendant  (A>tains  a  verdict  upon  pleas  of 
just^ation,  or  other  pleas  which  answer  the 
actum,  the  defendant  is  entitled  to  judgment 
upon  the  whole  record,  and  to  the  general 
costs  of  the  cause. 

2.  Semble,  that  it  is  proper,  in  all  such 
caaes,  for  the  plaintiff  to  have  damages 
assessed  at  Nis%  Prius,  under  tite  general 
issue;  m  order  that  he  may  he  entitled  to 
judgment  m  case  the  defendant* s  pleas  should 
afterwarde  he  held  nol  to  amount  to  a  legal 
defence, 

Thia  was  an  action  for  an  alleged  libel, 
which  appeared  in  The  Times  newspaper. 


purporting  to  be  an  account  of  certain  pro- 
ceedings at  a  police  office,  and  which  went 
to  charge  the  plaintiff  with  having  suborned 
one  Elizabeth  Levi  to  commit  perjury  in  an 
action  in  which  the  plaintiff  was  a  party. 
The  defendants  pleaded — 

First— \iot  Guilty. 

Secondly — A  justification,  which  in  sub- 
stance was,  that  the  plaintiff  had  suborned 
the  said  Elizabeth  Levi  to  commit  j^eijury ; 
and  Thirdly,  a  plea  in  substance  similar  to 
the  second. 

On  the  trial  of  the  cause.  Lord  Tenter- 
den  left  three  questions  to  the  jury :  First, 
wbetlier  Elizabeth  Levi  had  committed  per- 
jury. Secondly,  whether  the  plaintiff  had 
suborned  her  so  to  do.  Thirdly,  whether 
the  alleged  libel  contained  a  true  report  of 
what  took  place  at  the  police  office  men- 
tioned in  the  declaration. 

The  jury  found  a  verdict  for  the  plaintiff, 
with  6d,  damages  on  the  plea  of  the  general 
issue ;  and  for  the  defendants,  on  the  plea  of 
justification ;  answering  all  the  above  ques- 
tions led  to  them  in  the  affirmative. 
The  Judge  certified  to  deprive  the  plaintiff 
of  costs. 

The  defendants,  after  giving  the  usual  rule 
for  judgment,  proceeded  to  tax.  their  costs 
in  the  cause,  on  the  pleas  found  for  them  ; 
and  afterwards  took  the  plaintiff  in  execu-  ' 
tion  for  the  amount. 

The  plaintiff  thereupon  moved  for  a  rule 
to  set  aside  the  execution,  and  for  the  tax- 
ation to  be  reviewed;  and  the  defen- 
dants, by  Sir  James  Scarlett  and  Mr.  Piatt, 
now  shewed  cause. 

The  Court  inquired  of  the  Master,  what 
costo  he  had  allowed.  The  Master  (Mn 
Groodrich)  answered,  that  he  had  allowed 
the  defendants  the  whole  of  the  costs  in  the 
cause,  as  if  the  verdict  had  been  for  the  de- 
fendants upon  all  the  pleas. 

Whereupon,  the  Court  was  inclined  to 
think  that  the  Master  had  proceeded  upon 
an  erroneous  principle  ;  and  had  misappre- 
hended the  effect  of  the  certificate  of  the 
Judge*  That  certificate  went  merely  to 
deprive  the  plaintiff  of  his  costs ;  but  it  did 
not  therefore  entitle  the  defendants  to  the 
general  costs  in  the  cause,  if  they  were  not 
otherwise  entided  to  them. 

Mr.  PlaU,  for  the  defendants,  admitted 
that  the  certificate  of  itself  gave  the  defen- 
dants no  right  to  their  costs ;  but  contend- 
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ed  that  the  justification  covered  the  whole 
of  the  alleged  libel,  and  consequently  that 
the  defendants  were  entitled  to  the  verdict; 
that  this  was  perfectly  consistent  with  the 
finding  of  the  jury  for  the  plaintiff,  with 
nominal  damages,  upon  the  general  issue ; 
which  was  a  necessary  form  of  proceeding, 
in  order  that  the  plaintiff  might  have  judg- 
ment, in  case  it  should  afterwards  turn  out 
that  the  defendants'  pleas  were  not,  in  point 
of  law,  a  sufficient  answer  to  the  action. 
•The  necessity  of  this  was  manifested  in  the 
case  of  Clement  v.  Lewis  (1),  wherein  (upon 
a  verdict  affirming  the  justification  of  a  libel,) 
the  plaintiff,  having  omitted  to  take  a  ver- 
dict on  the  general  issue,  was  put  to  great 
difficulty  afterwards,  when  he  succeeded 
in  shewing  that  the  pleas  of  justification 
were  not  an  answer  in  point  of  law  to  the 
action. 

The  Court  took  time  to  look  into  the 
pleadings^  in  order  to  see  if  the  justifica- 
tion covered  the  whole  of  the  alleged  libel ; 
and  now — 

Lord  Tenterden  stated,  that  they  had 
looked  into  the  pleadings,  and  found  that 
the  defendants'  special  pleas  covered  the 
whole  of  the  libellous  matter  charged  by  the 
declaration.  The  judgment,  therefore^ 
which,  upon  the  whole  record,  had  been  en- 
tered for  the  defendants,  was  right ;  and  the 
taking  of  a  nominal  verdict  for  the  plaintiff 
upon  the  general  issue,  was  the  proper 
course  in  order  to  secure  to  him  the  judg- 
ment, in  case  it  should  be  successfully  con- 
tended by  him  that '  the  pleas,  which  had 
been  affirmed  by  the  verdict,  did  not  answer 
the  declaration.  It  waa  now  competent  for 
the  plaintiff,  if  he  thought  fit,  to  bring  a 
writ  of  error  for  the  purpose  of  trying  &at 
question ;  but,  as  the  Court  thought  that 
the  ^leas  did  answer  the  declaration,  the 
judgment  for  the  defendants  was  right ;  and, 
consequently,  the  present  rule  should  be 

Discharged* 


(1)  5  B. Ac  B.  297;  7Hoon,  900. 
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SWEETING  V.  HALSV. 


Contract — Stamp —  Cancellation, 

1.  Where. a  plaml^ declares  upon  a  cm- 
tractf  nhich  appears  to  have  been  qftenoards 
rescinded,  and  a  new  contract  entered  talo« 
but  which  new  contract  has  not  been  stamped^ 
the  plamtiff  cannot  resort  for  Au  remedy  to 
the  old  contract,  on  the  ground  of  the  new 
one  not  having  been  stamped* 

%.  But  if  the  defendant  has  no  means  of 
proving  that  the  old  contract  was  rescirukd, 
except  by  shewing  the  new  onCf  and  that  new 
contract  requires  a  stamp,  he  cannot  offer  ii 
tfi  evidence,  unless  it  be  properly  stamped. 

This  was  an  action  hy  the  drawer  against 
the  acceptor  of  a  bill  of  exchange  for  157^ 

Plea — ^The  general  issue. 

The  cause  was  tried,  before  Lord  Tenter- 
den, at  the  Sittings  after  Easter  term  ISit^ 
when  the  following  appeared  to  be  the  prin- 
cipal facts  u-' 

The  bill  declared  upon  appeared  to  be 
accepted  by  the  defendant,  and  a  person 
named  Hammond,  and  became  due  on  the 
29th  of  May  1826.  That  acceptance  waa 
drawn  through  with  a  pen  ;  and  on  the  back 
of  the  bill  appeared  the  following  matter  :<— 

^_^  London,  May  28,  1826. 

Six  months  after  date,  pay  to  me,  or 
my  order,  the  sum  of  one  hundred  and  fifty 
seven  pounds  stock,  new  four  per  cents.,  far 
value  received. 

J.  W.  Sweeting. 

To  Mr.  Halse, 
66,  Great  Titchfield-street,  || 

London. 


The  body  of  the  above  was  written  in  the 
handwriting  of  the  defendant's  aon.  The 
signature,  "J.  W.  Sweeting"  waa  that  of 
the  plaintiff:  and  the  acceptance  was  in  tka 
handwriting  of  the  defendant.  The  actioa 
was  not  brought  until  aftei  six  naootha  fimn 
the  above  date. 

There  was  no  count  ia  the  declaiatimi 
applicable  to  the  above. 

It  was  objected  thereupon  by  the  defen- 
dant's Gounsal,  that  tba  plaintiff  coahi  not 
recover,  inasmueh  aa  it  appealed  upoa  hia 
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own  flhewing,  that  the  contract  upon  which 
he  declared  had  been  rescinded,  and  a  new 
contract  made  between  the  parties; 

The  plaintiff's  counsel  contendedi  Uiat  it 
was  not  competent  for  the  defendant  to  shew 
the  new  cont]:act9  as  it  was  not  stamped ; 
and  secondly,  that  it  was  not  available  to 
him^  unless  he  shewed  that  he  had  per- 
formed it|  which  he  had  not ;  and  therefore, 
that  the  plaintiff  was  remitted  to  his  origi- 
nal cause  of  action* 

Lord  Tenterden  left  it  to  the  jury  (hand- 
ing the  bill  to  them)  to  say,  whether  the 
bill  declared  upon  had  been  cancelled  with 
the  consent  of  the  plaintiff;  and  the  new 
contract  entered  into  between  the  parties  in 
substitution  thereof;  and  if  they  were  of 
opinion  in  the  affirmative,  they  were  to  find 
a  verdict  for  the  defendant.  The  jury 
having  found  a  verdict  for  the  defendant, — 

Sir  Jimws  Scarlett  moved  for  and  ob- 
tained a  rule  to  set  aside  that  verdict ;  and 
to  enter  a  verdict  for  the  plaintiff,  or  to 
have  a  new  trial :  against  which  rule, 

Mr,Cianpbell and  Mr.  Bur$icwnow  shew- 
ed cause. — The  case  of  Reedy.  Deere (l)t 
is  expressly  in  point*  There,  a  party  de- 
chured'  upon  two  written  agreements.  By 
the  second,  variations  were  made  in  the  first ; 
there  were  counts  upon  each  separately ; 
hot  the  first  only  was  stamped.  The  Court 
held,  that  the  second  could  not  be  read  in 
evidence  to  support  the  plaintiff's  case,  but 
might  be  looked  at  in  order  to  ascertain 
whether  the  first  was  altered  by  it ;  and 
that  therefore  the  plaintiff  could  not  exclude 
the  second  agreement,  and  proceed  upon 
the  counts  setting  out  the  first  only.  It  is 
impossible  to  distinguish  that  case  from  the 
present ;  except  in  the  fact,  which  is  unfa* 
voumble  to  the  present  plaintiff,  that  there 
the  plaintiff  had  a  count  in  his  declaration 
upon  the  new  agreement;  and  here  he 
has  not.  Here  the  insdruraent  declared 
upon  appeased,  on  the  face  of  it,  to  be  can- 
oeOed.  Upon  that  alone,  the  plaintiff  should 
be  nonsuited,  unless  he  offered  some  expla- 
nation of  the  circuflsstanoes.  The  new 
coniract  shewed  that  the  parties  meant  to 
turn  the  transaction  firom  a  money  into  a 
stock  contract.  The  original  transaction 
was  therefore  entirely  at  an  end ;  and  the 
M  ooBtract  extinguished.    It  is  open,  to 

(1)  7  Bsin.  U  CktiS.  f  61, 


the  plaintiff  still  to  proceed  upon  the  new 
contract,  if  he  chose  to  get  it  stamped.  If 
it  be  contended  that  the  new  arrangement  is 
in  the  nature  of  accord  and  satisfaction ; 
and  that  the  defendant  cannot  be  allowed  to 
prove  accord  without  satisfactbn ; — tlie  an* 
swer  is,  that  the  doctrine  of  accord  and  satis- 
faction is  applicable  only  to  cases  where 
there  has  been  originally  a  default  in  the 
defendant:  here  it  is  not  so.  The  new 
contract  bears  date  upon  the  day  stipulated 
for  the  performance  of  the  old  one.  No 
default,  no  demand  of  payment  was  prov* 
ed ;  and,  in  the  absence  of  all  evidence,  the 
natural  inference  must  be,  that  the  parties 
came  together — abrogated  the  old,  and 
entered  into  a  new  contract.  This  is  a 
common  case  ;  and  is  quite  independent  of 
the  doctrine  of  accord  and  satisfaction.  If 
the  contrary  were  to  be  held,  the  parties 
would  not  be  upon  equal  terms;  for,  bb 
there  cannot  be  any  doubt  that  the  new  con- 
tract bound  the  defendant,  the  plaintiff,  if 
i^owed  the  option,  might  wait  until  the  six 
months  mentioned  in  the  new  contract  had 
expired ;  and  then,  if  the  price  of  the  four, 
per  cent,  stocks  was  above  par,  he  might  say 
be  would  have  stocky  but  if  it  were  below 
psjr,  he  might  say  that  he  preferred  going 
upon  the  old  contract,  and  would  have 
money.  This  would  be  unreasonable,  and 
never  could  have  been  in  the  contemplation 
of  the  psjTties. 

Sir  James  Scarlett  and  Mr*  Chittft  oontrk 
The  case  of  Reed  v.  Deere  ought  to  be  re- 
considered. The  defendant  is  really  seeking 
to  get  out  of  one  contract  by  setting  up 
another,  which  he  has  never  performed.  If 
the  defendant  chose  to  give  the  plaintiff  this 
new  contract,  he  ought  to  have  given  it  in 
an  available  shape ;  and  he  has  no  right  to 
throw  upon  the  plaintiff  the  difficulty  of 
seeking  to  get  it  stamped.  But  the  plaintiff 
cannot  avaU  himself  of  it  at  all ;  for  a  bill  of 
exchange  which  is  once  issued  unstamped* 
cannot  be  stamped. 

[^Mr.  Justice  Baylef — ^This  is  not  a  hill  of 
exchange ;  it  is  a  spedid  i^eement,  and  as 
such  may  be  stamped.] 

Still,  it  was  the  duty  of  the  defendant  at 
all  events  to  give  the  new  contract  in  an 
available  shape.  The  mere  cancelling  of 
the  bill  did  not  extinguish  the  plaintiff's 
right  of  action ;  the  mere  cancelling  of  an 
instrument,  according  to  the  well  known. 
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case  of  Roe  d.  Earl  Berkeley  v.  the  Arch* 
hiihop  of  York{t)t  is  but  one  step  towards 
putting  an  end  to  the  obligation  created  by 
the  instrument.  The  intention  of  the  parties 
should  be  shewn.  What  was  the  intention 
here  ?  That  the  plaintiff  should  be  paid  at 
the  end  of  six  months.  Has  he  been  paid? 
Not  a  shilling.  The  case  of  Wilson  ▼.  Vyear 
{$)  shews,  that  an  unstamped  instrument  is 
no  evidence  of  payment  or  satisfaction  of  a 
debt.  The  second  contract  was  therefore 
the  defendant's  evidence ;  and  at  all  events, 
it  was  incumbent  on  him  to  get  it  stamped. 
The  Court,  upon  motion,  would  have  com- 
pelled the  plaintiff  to  produce  it  at  the 
Stamp  Office  for  that  purpose. 

Lord  Tenierden, — In  the  case  of  Reedr. 
Deere,  the  Court  looked  at  the  instrument 
(4).  In  this  case  the  jury  were  allowed  to 
look  at  it ;  and  to  form  their  opinion  on  the 
case  with  reference  to  an  instrument  which 
was  not  properly  stamped.  That  they 
ought  not  to  have  been  allowed  to  do ;  it 
was  my  mistake.  On  this  ground  we  think 
there  onaht  to  be  a  new  trial. 

Mr,  ^tiee  BayUy  concurred. 

Mr,  Justice  Parke, — I  should  have  been 
quite  satisBed  with  the  verdict,  if  the  jury 
had  considered  merely  the  cancelled  accep- 
tance. But  I  think  they  ought  not  to  have 
been  allowed  to  look  at  the  unstamped  in- 
strument ;  and  that  on  this  account  alone, 
there  should  be  a  new  trial. 

Rule  for  a  new  trial. 


LITTLE  V,  POOLS. 


1829.     7 
Feb.  18.  3 

Contract— Coal^Vender'g  Ticket. 


fVhere  an  act  of  parliameM  had  been 
pasted  to  prevent  the  committing  of  frauds  m 
a  particular  trade,  the  omitting  to  comply 
mth  those  regulations  will  prevent  the  party 
who  onuts  from  recooering  in  an  action 
founded  upon  the  transaction  in  which  the 
omission  has  been  made,  although  it  be  not 
proved  that  any  fraud  has  been  commiited; 

[i)  6  Eut,  86. 

^d)  4  TMmt.  288. 

^4)  fiat  eren  u  to  the  Court  looking  it  tho  m- 
•tniinent  for  any  parpote  in  the  came,  unlets  it  be 
properly  stamped,  see  Vincent  v.  Cole,  7  Law  J. 
JLB,p.l30. 


I 


and  although  the  party  againsi  whom  the 
action  is  brought,  has  had  the  full  benefit  of 
his  contract, 

Accordingly,  by  the  act  47  Geo,  3.  e,  68* 
1. 1 1 8,  certain  regulations  are  made  to  pre^ 
vent  frauds  in  the  coal  trade.  Among  them 
ii  is  directed,  that  upon  a  sale  of  coals  by 
wharf  measure  there  shall  be  two  tickets ; 
one  a  vender^s  ticket,  the  other  a  meter's 
ticket.  The  vender* s  ticket  is  to  be  signed  by 
the  meter,  and  is  to  express  the  quality  of 
coal  sent ;  and  the  meter  is  not  to  sign  it 
until  he  be  satisfied  that  the  coal  actually 
sent  corresponds  in  quaUty  with  that  which  is 
expressed  in  the  tifcket.  In  an  action  for 
coals  sold  and  deUvered,  in  which  it  appeared 
tliat  the  vender's  ticket  had  not  been  signed 
by  the  meter, — Held,  that  the  plaintifwas  not 
entitled  to  recover;  although  the  defendant 
had  paid  the  amount  of  the  debt  after  the 
commencement  of  the  action ;  and  the  action 
itself  was  continued  merely  to  recover  the  costs. 

This  was  an  action  of  assumpsit  for  goods 
sold  and  delivered. 

Plea — ^Tbe  general  issue. 

The  cause  was  tried,  before  Lord  Ten*> 
terden,  at  the  Guildhall  Sittings  after  Easter 
terra  1828 ;  when  the  following  appeared  to 
be  the  principal  facts : — 

The  goods  in  question  were  coals ;  the 
plaintiff  was  a  dealer  in  coals  by  commis- 
sion; he  received  an  order  for  the  coals 
from  the  defendant,  and  thereupon  desired 
one  Witherby,  a  coal  merchant,  to  send 
them  to  the  defendant  Witherby  accord- 
ingly sent  them  to  the  defendant,  but  sent 
them  on  account  of  the  plaintiff.  The 
plaintiff  commenced  the  present  action  lor 
the  amount.  After  the  writ  had  been  issned, 
the  defendant  called  at  the  plaintiff's  lioa8e» 
and  paid  the  amount  of  the  debt  to  the 
plaintiff's  wife.  It  is  presumed,  that  the 
wife  was  not  then  aware  that  the  writ  had 
been  issued ;  for  a  difficulty  arooe  after- 
wards respecting  the  costs ;  and  the  defen- 
dant refusing  to  pay  them,  the  action  was 
carried  on.  The  plaintiff  confined  his  evi* 
dence  to  proof  of  the  payment  of  the  debt 
by  the  defendant  afteraction  brought;  and 
he  sought  therefore  to  recover  merely  no- 
minal damages,  in  order  to  carry  the  coats. 

The  defbndant  rested  his  case  upon  the 
following  evidence : — 

The  carman  employed  by  Witherby  to- 
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deliver  the  coals  at  the  deTendant's  house, 
identified  the  tickets  which  were  shewn  to 
him,  as  being  those  which  were  sent  with 
the  coals.  The  vender's  ticket  was  in  the 
usual  printed  form,  but  was  not  signed  by 
the  meter.  This,  the  defendant  contended, 
was  necessary,  according  to  the  47  Geo.  S. 
c.  68.  8. 113.  The  printed  form  appeared 
Co  have  a  blank  lefl  for  the  name.  £vi« 
dence  was  also  given  of  an  entry  in  the 
book  kept  at  the  office  of  the  principal  coal 
meter ;  from  which  book  the  ticket  alluded 
to  had,  in  the  usual  course,  been  cut.  In 
that  book,  the  coals  in  question  were  de- 
scribed as  Burdon ;  but,  in  the  ticket  deli- 
vered to  the  defendant,  they  were  described 
as  WaUsend,  The  latter  species  of  coal  is 
better  in  quality  than  the  former. 

Upon  these  fiicts,  the  defendant's  counsel 
contended,  not  only  that  the  provisions  of 
the  act  above  cited  had  not  been  complied 
with,  but  that  they  had  been  fraudu- 
lendy  violated;  and  that  the  payment  of 
the  debt  after  action  brought,  could  not  give 
the  plaintiff  a  legal  right,  if  he  had  none  at 
the  time  of  the  commencement  of  the  action. 
Subject  to  this  point,  the  plaintiff  liad  a 
verdict,  with  1«.  damages.  A  rule  to  enter 
a  nonsuit  having  been  obtained, — 

Mr,  CluinneU  now  shewed  cause. — He 
contended,  first,  that  the  act  did  not  ex- 
pressly require  that  the  vender's  ticket 
should  be  signed  by  the  meter.  The  tickets 
vary  according  to  the  modes  of  sale,  of 
which  there  are  three :  by  pool  measure,  by 
wharf  measure,  and  by  weight ;  the  present 
being  a  sale  by  wharf  measure.  The 
meter's  ticket  upon  such  a  sale  ought  to  be 
signed  by  him.  It  was  in  the  present  in- 
stance. But  it  is  said  that  the  vender's 
ticket  should  also  be  signed  by  the  meter. 
This  is  not  so  ;  if  the  name  of  the  meter 
appeared,  no  matter  by  whom  signed,  that 
would  be  a  compliance  with  the  act.  The 
provisions  applicable  to  the  meter's  ticket 
are  contained  in  the  102nd  section,  and  they 
include  a  variety  of  details, — the  names  of 
buyer  and  seller,  the  quantity,  the  date, 
measure,  name  of  the  carman,  &c.  And 
this  clause  expressly  requires  signature* 
The  provisions  respecting  the  vender's  ticket 
are  to  be  found  in  the  118th  section:  the 
form  given  by  the  act  does  not  appear  to 
require  the  signature  of  the  meter ;  for  the 
terms  which  are  used  so  pointedly  in  the 


section  respecting  the  meter's  ticket,  are  not 
used  in  this  part  of  the  act.  If,  then,  it  may 
be  assumed  that  the  insertion  of  the  name 
of  the  meter  in  the  vender's  ticket  was  of 
comparatively  inferior  importance,  and  that 
the  name  might  be  inserted  by  any  one ; 
and  if  (as  the  fact  is)  the  inserting  of  the 
name  gives  to  the  purchaser  no  additional 
information,  (and  consequently,  the  not  in- 
setting it  withholds  none  from  him,)  can  the 
mere  omission  to  comply  with  the  directory 
part  of  the  act  in*  this  respect,  be  of  such 
moment  as  to  deprive  the  plaintiff  of  his 
right  of  action  for  goods  sold  and  delivered  7 
If  a  compliance  with  the  form  be  held  to 
be  so  strictly  necessary,  a  mistake  in  the 
date,  or  the  name  of  the  carman,  or  of  the 
purchaser,  would  deprive  the  seller  of  his 
right  of  action.  The  Court  will  pause  be- 
fore they  put  such  a  construction  upon  the 
act.  But,  supposing  that  the  insertion  of 
the  name  is  essential,  it  does  not  appear 
that  the  omission  is  one  for  which  the 
plaintiff  ought  to  be  held  responsible.  The 
omission  seems  to  have  been  on  the  part  of , 
the  meter,  who  is  a  public  officer ;  and  the 
vender  cannot  properly  be  held  liable  for  his 
default.  But,  at  all  events,  the  omission 
cannot  be  carried  nearer  to  the  plaintiff  than 
to  Witberby,  who  for  this  purpose  must, 
admittedly,  be  considered  as  his  agent. 
And,  although  there  may  be  omission  in  the 
agent,  there  is  no  evidence  that  the  omis- 
sion led  to  or  covered  any  fraud ;  for  it 
does  not  appear  that  the  coals  were  of  a 
different  quantity  or  quality  than  those  ex- 
pressed in  the  ticket,  which  was  delivered 
to  the  defendant. — Then,  with  regard  to 
analogous  cases  on  the  subject.  All  the 
cases  in  which  a  plaintiff  has  been  precluded 
from  recovering,  in  consequence  of  the  trans- 
action contravening  the  policy  of  the  law, 
are  cases  where  the  party  himself,  by  his 
own  act,  and  of  his  own  motion,  had  disre- 

farded  and  violated  the  law.  Such  were 
angtonv.  Hughes  (1),  that  was  the  case  of  a 
sale  of  drugs  to  a  brewer,  the  plaintiff 
knowing  that  they  were  to  be  used  in  the 
brewery, — Cannan  v.  Brice(J2)j  where  money 
was  lent  for  the  express  purpose  of  setth'ng 
losses  on  illegal  stock-jobbing  transactions; 
in  that  case,  the  judgment  of  Lord  Tenter- 

(1)  lMaal.&Selw.599. 

(2)  S  Barn.  &  Aid.  179. 
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den  expressly  went  upon  the  facti  that  the 
party  was  aware  of  the  illegal  purpose, — 
Lam  V.  Hodg94m{S\  which  was  a  sale  of 
bricks  under  the  sise  directed  by  statute, — 
and  Bensley  v.  Bignold  (4),  which  was  the 
case  of  a  printer,  who  sought  payment  for 
work,  labour,  and  materials ,  in  his  trade  of 
printing ;  he  having  violated  the  provisions 
of  the  act,  which  requires  the  printer's 
name  to  be  gpven  upon  certain  printed 
papers.  The  object  of  these  decisions  was 
to  prevent  parties  from  entering  into  illegal 
contracts.  Here,  there  was  no  illegal  con- 
tract, and  the  defendant  has  bond  fde  been 
supplied  with  the  goods  for  which  he  con- 
tracted. It  is  submitted  that  a  good  test 
by  which  to  try  whether  the  plaintiff  ought 
to  be  deprived  of  his  remedy,  is  to  be  found 
in  this  question  i  **  Would  the  evidence  be 
sufficient  to  convict  the'  plaintiff  of  any  of- 
fence under  the  act?"  In  all  the  other 
cases  coming  within  this  description,  the 
answer  to  such  a  question  would  be  in  the 
affirmative;  for,  in  all  those  cases,  the 
plaintiff  was  a  willing  infractor  of  the  law. 
Mr.  F,  Pollockf  contrL — The  true  ques- 
tion for  the  decision  of  this  case  is,  not  that 
which  has  been  suggested  by  the  other  side ; 
— not  whether  the  plaintiff  could  upon  the 
evidence  be  convicted  of  any  offence ;  but, 
whether  the  law  has  been  violated  in  the 
transaction  which  is  the  basis  of  the  plaintiff's 
cause  of  action?  The  plaintiff  claims 
through  tliat  transaction;  he  claims  to  be 
paid  through  it ;  he  claims  through  Witherby , 
and  he  must  therefore  be  bound  by  Withe r- 
by's  acts.  The  argument  drawn  from  the 
fact  that  the  vender's  ticket  need  not  be 
signed  by  the  meter,  and  that  the  signing  is 
of  inferior  importance,  would  be  a  very 
powerful  argument  if  it  were  supported  by 
the  fact.  But  the  fact  is  assumed  by  the 
other  side,  and  the  fact  is  otherwise.  The 
language  of  the  sections  applicable,  one 
to  the  meter's,  and  the  other  to  the  vender's 
ticket  may  be  different ;  but  the  whole  of  the 
act  shews  that  the  signature  of  the  meter  to 
the  vender's  ticket  is  of  importance.  How 
can  it  be  otherwise,  seeing  that  the  95rd 
section  imposes  a  penalty  upon  the  meter  if 
he  sign  the  vender's  ticket  without  being 
satisfied  of  a  particular  fact  mentioned  in 

[$)  11  East,  300. 

C4)  5  B.  &  A.  3S5.'-Sea  alio  Tytoo  •.  Thomas, 
1  M'Cld.  &  Y.  119. 


? 


it.  That  particakr  fact  is,  that  the  meter 
be  satisfied  of  the  qnalUy^  that  the  coals  men* 
tioned  in  the  vender's  ticket  are  of  the 
quality  of  those  sent  to  the  buyer.  This 
disposes  of  the  argument,  that  the  omission 
of  the  signature  is  of  no  importance  to  the 
buyer ;  that  it  withheld  no  information  from 
him.  It  was  of  importance  in  this,  that  it 
enabled  Witherby  to  sell  coals  as  Wallsend, 
which  there  is  every  reason  to  suppose  were 
not  Wallsend;  seeing  that  they  were  entered 
as  Burdon  in  the  principal  meter's  book. 
The  buyer,  therefore,  has  not  had  that 
which  the  statute  meant  he  should  have ; 
namely,  the  guaratntee  of  the  meter  that 
the  coals  sent  are  of  the  description  men- 
tioned in  the  vender's  ticket.  These  cir- 
cumstances shew  that  the  case  is  precisely 
within  the  principle  to  be  drawn  from  the 
authorities  on  this  subject ;  all  of  which  are 
collected  in  Bensley  v.  Bignold, 

Lord  Tenlerden.^-^l  am  of  opinion,  that 
this  rule  ought  to  be  made  absolute.  It 
is  of  importance  that  venders  of  coals 
should  be  compelled  to  obey  the  provisions 
of  an  act  which  was  intended  to  prevent 
fraud.  The  act  in  question  requires  the 
delivery  to  the  buyer  of  two  tickets.  That 
which  is  called  the  vender's  ticket  is  to 
describe  the  quality  of  the  coals  sold,  and 
professed  to  be  delivered ;  and  if  those 
which  are  sent  are  not  of  that  quality,  the 
meter  woold  (for  he  ought  to,)  refuse  to  sign 
tlie  ticket.  The  book  kept  in  the  office  of 
the  meter  shewed  that  the  coals  in  question, 
as  described  in  his  book,  were  of  an  inferior 
quality  to  those  described  in  the  vender's 
ticket,  and  which  the  meter  had  not  signed. 
I  think  it  is  immaterial  bow  the  fact  was,  as 
to  the  quality  of  the  coals  actually  sent. 
The  provision  was  made  to  prevent  frand, 
and  it  would  not  be  giving  due  effect  to  the 
act  to  inquire  whether  fraud  had  been  com- 
mitted in  the  particular  case  which  is  the 
subject  of  inquiry. 

Mr.  Justice  Barley. — I  think  this  case 
deariy  comes  within  the  principle  laid  down 
in  Law  V.  Hodgson.  The  coals  here  in  the 
metei^s  book  are  called  Burdon,  which  is  an 
inferior  descriptioo  of  coal  to  Walhend, 
which  was  the  description  professed  to  be 
sent.  The  meter,  according  to  the  aet,  wilf 
not  sign  the  vender's  ticket,  miless  be  \kb» 
ascertained  the  actoid  qoantity  and  qiuditj 
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of  tbe  coals  wbich  are  sei)t  out,  and  of  those 
mentioned  in  the  ticket,  and  has  seen  that 
they  correspond.  This  is  the  chief  provi- 
sion of  the  legislature  to  protect  the  pubh'c 
against  fraud  in  these  cases.  With  regard 
to  the  plaintiff  seeking  to  recover,  because 
he  was  not  cognizant  of  Witherby's  acts ;  I 
take  it  to  be  clear,  that  for  the  purpose  of 
this  action,  the  plaintiff,  Little,  is  to  be 
considered  as  Witherby,  through  whom  he 
claims,  or  who  i^t  least  was,  for  this  purpose, 
his  agent* 

Mr,  Justice  Lilthdale*  -r- 1  think  that 
Little  and  Witherby  are  to  be  considered, 
for  the  purposes  of  this  action,  as  the  same 
person.  That  being  so,  I  am  clearly  of 
opinion,  that  the  plaintiff  is  not  entitled  to 
recover.  The  object  of  the  legislature  in 
passing  the  act  in  question  was  to  prevent 
fraud :  and  that  effect  may  be  given  to  the  act 
it  must  be  held,  according  to  the  principle  of 
decided  cases  of  a  similar  pature,  that  the 
plaintiff  who  has  violated  the  act  of  parlia- 
ment, is  not  entitled  to  recover  upon  the 
contract  which  is  connected  with  that  vio- 
lation. 

Mr,  Justice  Parle, — I  concur  in  opinion 
with  my  learned  Brothers.  The  object  of 
this  act  of  parliament  being  to  prevent  fraud; 
I  think  that,  according  to  the  principle  laid 
down  in  Law  v*  Hodgson^  and  the  other 
cases  which  have  been  cited,  the  plaintiff  is 
not  entitled  to  maintain  any  action. 

Ruk  absolute. 
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ANOTHER. 


Practice  —  Judgment  after  defendant's 
death. 

Where  tlte  proceedings  were  by  original, 
a  judgment,  signed  by  virtue  of  a  Cognovit 
on  the  first  day  of  full  term,  the  defendant 
having  died  between  the  essoign  day  and  timt 
day,  lield  to  be  regular. 

The  proceedings  were  by  original.  A  cog- 
novit was  given,  upon  which  judgment  was 
siffned  in  Michaelmas  term  last.  But  one 
of  the  defendants  had  died  the  day  before 
tbe  term  commenced ;  whereupon,  the  ques- 
tion being  whether  the  judgment  was  regu- 
lar or  not  ;-r- 
Vot.  VuL  K.B, 


Mr,  Richards,  for  the  plaintiff.-— The 
judgment  relates  to  the  essoign  day  of  the 
term,  and  must  therefore  be  taken  to  have 
been  signed  before  the  death :  Samuel  v. 
Evans  (l)^ 

Mr,  Tomlinsont  contri. — Until  the  first 
day  in  full  term,  the  judgment  could  not  be 
aigned:  Pughv,  Robinson  (2).  The  Court 
cannot  therefore  presume  it  to  have  been 
signed  at  a  time  when  they  know  it  could 
not  have  been. 

Mr,  Justice  Bayley, — In  an  action  by  ori- 
ginal, I  think  the  judgment  relates  to  the 
essoign  day  of  the  term ;  and  consequently 
that  this  judgment  is  regular. 

Mr,  Justice  Littledale, — I  am  of  the  same 
opinion :  and,  I  think,  that  the  expression 
used  in  the  Statute  of  Frauds,  respecting  the 
operation  of  docketed  judgments,  is  con- 
sistent  with  judgments  by  original,  referring 
to  the  essoign  day  of  the  term  of  which  they 
are  signed* 

Judgvtent  regtJar, 

[See  also  Rusion  v.  OwsUm,  1  M'CleU. 
and  Younge,  20^.] 


1828.   >  DOE  d,  WARREN  V,  AARON  BRAT* 

Evidence — Parish  Register, 

1.  Where  an  entry  of  ht^tism  appeitred,  in 
the  parish  register,  to  be  in  the  handwriting 
of  a  person  who  was  not  the  clergyman  at  the 
Ume  to  which  the  entry  referred,  though  he 
became  so  afterwards,  such  entry  was  held  to 
be  inadmissible  in  evidence  to  prove  tlie  bap^ 
tism, 

St,  Nor  were  certain  memoranda,  made  by 
the  parish  clerk  at  the  time  of  the  baptism, 
corresponding  with  the  entry  made  by  the 
subsequent  clergyman,  held  to  be  admis" 
nble  in  evidence  themselves,  or  to  give  an  ex" 
planation  sufficient  to  warrant  the  admission 
in  evidence  of  the  register. 

This  was  an  ejectment,  to  recover  posses- 
sion of  property  in  the  county  of  Worcester. 
The  cause  was  tried  at  the  Spring  Assizes 

(1)  9  Tenn  Rep.  569. 

(2)  1  Id.  X16» 
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for  that  county,  in  the  year  1828,  when  the 
following  appeared  to  be  the  material  facts : 

The  main  questions  in  the  counts  were — 
First,  whether  Aaron  Bray,  the  defendant, 
was  the  son  of  John  Bray,  by  Elizabeth  his 
wife.  That  was  a  question  of  identity, 
upon  which  nothing  turned  afterwards. 
Secondly,  supposing  that  he  was  the  son  of 
John  and  Elizabeth  Bray,  whether  he  was 
born  before  or  after  the  marriage  of  his 
parents  ;  it  being  in  evidence,  that  they  had 
a  son  before  their  marriage,  and  a  son  af- 
terwards. 

In  support  of  the  latter  of  the  two  facts 
in  question,  among  other  evidence,  the  re- 
gister book  of  baptisms  of  the  parish  of 
Castlemerton,  in  Worcestershire,  was  pro- 
duced. Under  the  date  of  1776,  appeared 
an  entry  of  the  baptism  of  Aaron,  the  son 
of  John  Bray  and  Elizabeth  his  wife,  on  the 
6th  of  February  1776. 

This  entry  was  in  the  handwriting  of  th& 
Rev.  Dr.  Smith,  formerly  clergyman  of  the 
parish,  but  who,  in  point  of  fact,  did  not 
become  its  minister  until  1777,  the  year 
af^r  the  date  of  the  entry.  During  the 
years  1775,  and  1776,  the  then  clergyman 
of  the  parish  was  very  infirm;  and  old 
Bond,  the  parish  clerk,  was  in  the  habit  of 
entering  baptisms,  &c.  on  leaves  of  paper. 
Those  leaves  were  produced,  and  contained 
an  entry  corresponding  with  that  made  in 
the  book  by  Dr.  Smith.  The  handwriting 
in  those  leaves  was  proved  by  young  Bond, 
the  present  parish  clerk,  to  be  that  of  his 
father ;  and  the  inference  urged  on  the  part 
of  the  defendant  was,  that  Dr.  Smith  had 
made  the  entries  in  the  book  from  those 
leaves. 

The  counsel  for  the  lessor  of  the  plaintiff 
objected,  that  neither  the  register  book  nor 
the  leaves  could  be  received  in  evidence. 
Tlie  former,  because  it  was  in  evidence  that 
the  entry  was  made  by  a  person,  who  at  the 
time  to  which  the  dates  referred,  had  no 
autliority  to  make  it ;  the  latter,  because 
it  was  not  the  proper  legal  document  to 
establish  the  fact.  The  learned  Judge  re- 
ceived both  of  them  in  evidence.  A  ver- 
dict was  found  for  the  defendant ;  and,  a 
rule  having  been  obtained,  calling  upon  him 
to  shew  cause  why  that  verdict  should  not 
be  set  aside,  and  a  new  trial  granted, — 

Mr.  Campbell,  and  Mr,  R.  V,  Ricfiards^ 
shewed  cause. — The  book  appearing  to  be 


the  parish  register  was  prtmel/actV  evidence ; 
and  its  title  to  credit  cannot  be  impeached, 
unless   it  be   falsified.     All  the  evidence 
connected  with  the  subject  went  to  confirm, 
and  not  to  falsify  the  register.     It  cannot  be 
successfully  contended,  that  entries  like  the 
present  must  be  made  at  the  very  time  ;  if 
this  entry  had  been  made  by  the  clergyman 
of  the  parish,  who  had    himself,   several 
months   before,  performed  the  ceremony, 
there  surely  would  be.  no  objection  to  it ; 
nor  is  there  any  legal  necessity  that  the 
entry  should  be  made  by  the  clergyman, 
who  filled  that  character  at  the  very  time  of 
the  ceremony,  which  is  the  subject  of  the 
entry.    Supposing,  however,  that  the  fact 
of  the  entry  having  been  made  by  a  clergy- 
man who  was  not  so  when  the  baptism  took 
place,  was  a  fact  which  called  for  explana* 
tion,  that  explanation  was  fairly  and  fully 
given    by  the  memoranda,  made  by  old 
Bond,  the  parish  clerk. 

[Mr.  Justice  Bayley, — But  those  memo- 
randa were  not,  of  themselves,  evidence. 
In  Newham  v.  Raithhy{\\  the  copy  of  a 
register  of  a  dissenting  chapel  was  not  al- 
lowed to  be  pleaded.  If  the  private  me- 
moranda of  this  clerk  were  not  evidence  of 
themselves,  how  can  they  be  made  evidence 
by  being  copied  into  the  register  book?] 

They  are  entered  by  a  person  whose 
situation  gives  them  authenticity. 

[Mr.  Justice  Parke, — By  a  person  who 
knows  nothing  about  the  transaction,  of 
which  he  makes  an  entry.  The  ground  of 
these  entries  being  received  as  authentic,  is 
the  presumption  that  they  are  made  by  a 
person  whose  duty  it  is  to  make  the  entry 
at  the  time.  Dr.  Smith  had  nothing  to  do 
with  the  parish  at  the  date  to  which  the 
entry  refers.] 

[Afr.  Justice  Littledale,  —  The  proper 
course  as  to  these  entries  is  pointed  out  by 
the  70th  Canon.  They  are  to  be  entered 
in  the  register  book  at  the  end  of  every 
week.] 

The  entry  by  the  clerk  is  equivalent  to  an 
entry  in  the  book.  If  it  were  made  by  the 
clerk,  in  the  lifetime  of  the  previous  incum- 
bent, there  could  be  no  objection  to  it. 

[Mr.  Justice  Bayley. — That  is  a  very  dif- 
ferent case  from  the  present ;  in  that  case  it 
might  properly  be  presumed,  that  the  entry 

(1)  1  Phillimore,  Sid. 
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by  the  clerk  was  authorized  by  the  clergy- 
man. We  cannot  presume,  that  an  entry 
made  after  his  death  was  made  with  his 
authority.  In  May  v.  May{%\  entry  in 
a  day-book,  from  which  the  entries  in  the 
register  of  baptisms  were  made,  was  held 
inadmissible  in  evidence.] 

The  entry  in  the  day-book  in  that  case 
was  at  variance  with  the  register :  and  the 
case  itself  was  decided  on  the  ground  that 
there  could  not  be  two  registers  of  one 
parish.  Oae  register  was  there  offered  in 
evidence  to  contradict  the  other  (d).  At  all 
events,  the  admission  of  this  piece  of  evi- 
dence had  no  influence  in  the  cause  upon 
the  main  question.  There  was  an  abun- 
dance of  other  evidence ;  the  learned  Judge 
is  satisfied  with  the  verdict,  and  the  Court 
will  not  order  a  new  trial  merely  on  account 
of  the  admission  of  a  piece  of  evidence, 
which  they  may  think  ought  not  to  have 
been  admitted,  but  which  they  see  can  have 
had  DO  influence  upon  the  verdict. 

Mr,  Serjeant  Russellf  contrii,  was  stopped. 

The  Court  took  time  tb  consider ;  and  on 
the  17th  of  December  the  judgment  was 
delivered  in  the  following  terms : 

Mr,  Justice  Bayley, — I  regret  it  exceed- 
ingly, but  there  must  be  a  new  trial  in  this 
case.  There  was  very  strong  evidence  to 
shew  the  legitimacy  of  the  defendant,  inde- 
pendently of  the  register ;  but  we  are  of 
opinion  that  the  verdict  must  be  set  aside, 
inasmuch  as  the  evidence  to  which  objec- 
tion was  taken,  was  improperly  received  in 
evidence.  Registers  should  be  made  up 
promptly,  and  by  the  person  whose  duty  it 
is  to  make  them  up.  The  register  of  bap- 
tism in  this  case,  purports  to  bear  date  the 
6th  of  February  1776,  but  it  was  not  made 
up  till  June  1 777 ;  and  it  was  then  made  up, 
not  by  the  person  who  was  minister  of  the 
parish  at  the  time  of  the  baptism,  or  by  a 
person  who  appeared  at  that  time  to  have 
any  connexion  with  the  parish  ;  but  by 
one  who  afterwards  became  the  minister  of 
the  parish.  It  must  be  taken,  therefore, 
that  he  made  this  entry  after  the  death  of 

(9)  Strange,  1072. 

(3)  See  6  Wm.  3.  c.  6  ;  7  Wm.3.  c.35  ;  and  9& 
10  Wm.  3.  c.  35,  for  ecclesiastical  regulations  on 
this  subject. 


the  minister  of  the  parish,  who  was  present 
at  this  baptism.  He  was  recording  a  fact, 
therefore,  not  within  his  own  knowledge,  but 
one  of  which  he  received  information  from 
the  clerk.  I  think,  therefore,  the  register 
itself  ought  not  to  have  been  received  in 
evidence.  But  then,  supposing  there  was 
no  register,  it  has  been  said,  that  the  clerk's 
memoranda  were  admissible  in  evidence,  to 
prove  all  the  facts  that  could  be  proved  by 
a  register.  It  was  not  his  duty  to  make 
such  memoranda  :  they  are  mere  private 
entries.  The  case  o£May  v.  May^  to  which 
I  referred,  during  the  argument,  shews  that 
a  day-book,  from  which  the  entries  in  a 
register  were  made,  is  not  admissible  in  evi- 
dence. The  editor  o£ Bum's  Ecclesiastical 
Law,  after  stating  that  case  in  vol.  iii.  p.  293, 
makes  the  following  observation :  **  If,  in- 
deed, the  entry  in  the  day-book,  represent- 
ing the  plaintiff  as  illegitimate,  had  been 
signed  by  the  reputed  father,  or  the  mother, 
or  made  under  their  durection,  such  evi- 
dence would  have  been  admissible,  as  the 
declaration  of  a  deceased  parent  on  a  ques- 
tion of  legitimacy ;  for  the  declarations  of 
deceased  persons,  supposed  to  have  been 
married,  (who  might  themselves  be  examin- 
ed if  alive,)  are  admissible  to  disprove  the 
fact  of  marriage:  Rex  v.  Bramby{^)\  but 
if,  on  the  other  hand,  in  the  absence  of  such 
proof,  the  entry  appeared  to  be  merely  a 
private  memorandum,  kept  for  the  purpose 
of  assisting  the  clerk  ^to  make  up  the  re- 
gister," (and  of  that  nature  it  seems  here  to 
have  been  considered,)  "  in  that  case  it  should 
not  be  received  as  the  original  authenticated 
entry."  The  editor,  therefore,  thought,  that 
the  entry  in  the  day-book  would  not  be  re- 
ceivable in  evidence  in  the  character  of  a 
register  ;  but  that,  if  it  had  been  signed  by 
the  reputed  father  and  mother,  it  might 
have  been  received  as  a  declaration  of  the 
deceased  parents.  In  the  case  of  Netvham 
V.  Raithhy,  the  copies  of  the  register  of  a 
dissenting  chapel  were  not  allowed  to  be 
pleaded  in  evidence,  in  the  Ecclesiastical 
Court,  on  the  ground  that  they  were  mere 
private  memoranda,  and  not  copies  of  public 
documents,  which  are  in  ofRcial  custody.  So 
in  this  case,  the  entries  made  by  the  clerk 
were  mere  private  memoranda.  They  were 
not,  therefore,  admissible  in  evidence,  and 

(4)  6  Term  Rep.  330. 
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the  rule  for  a  nevr  trial  must  be  made  ab- 
solute. 

Mr,  Justice  LUtledale. — I  am  of  the  same 
opinion ;  and,  I  tliink,  the  directions  of  the 
70th  Canon  ought  to  be  strictly  attend- 
ed to. 

Mr»  Justice  Parke,— I  am  clearly  of  opi- 
nion, that  the  register  was  inadmissible. 
The  law,  which  gives  authority  for  making 
the  entries,  reposes  a  confidence  in  the  per- 
son, that  he  will  make  them  of  his  own 
knowledge,  and  not  from  the  information  of 
other  persons.  The  whole  history  of  the 
present  entry  by  Dr.  Smith,  amounts,  in 
point  of  law,  to  nothing  but  hearsay  ;  he 
was  a  perfbct  stranger  to  the  fact,  of  which 
he  made  the  entry.  The  minute  made  by 
the  clerk,  can  have  no  vireight  whatever.  It 
was  a  mere  private  memorandum.  I  con- 
cur with  my  Brother  Bayley  in  regretting  the 
necessity  which  presses  upon  us  to  set  aside 
this  verdicti  and  to  send  the  case  again  for 
trial. 

Rule  absolute. 


Jan 


\i9,    \ 


EBGINQTOK  V, 


Practice — Misnomer'^Common  Baih 

Cotnmon  bailjiledf  m  which  the  plaintiff's 
name  was  spelled  Edginton  instead  of  Ldg" 
ington.  Tne  plaintiff* s  attorney  treated  it  as 
a  nullity,  and  signed  judgment  without  de^ 
tnanding  a  plea.    Judgment  held  irregular. 

The  defendant's  attorney  filed  common 
bail,  but  omitted   the    second   g   in  the 

ttlaintifTs  name ;  and  it  therefore  stood  as 
ildginton.  The  plaintiff's  attorney  signed 
judgment  without  demanding  a  plea ;  and 
against  a  rule  for  setting  it  aside,— r 

Mr,  Archhold  now  shewed  cause,  con- 
tending that  common  bail  had  not  properly 
been  filed.    But — 

The  Court  instantly  made  the 

Rule  absolute. 


1889.     )  . 

J         81       C     ^^^^^'^^  CASE. 

Practice — Excommunication'^  Contumacc 
Capiendo, 

1 .  A  defendant  wfuf  is  in  the  custody  of  the 
marshal  may  be  brought  up  by  habeas  corpus, 
and  re^committed,  charged  with  a  writ  de 
contumace  capiendo  directed  to  the  sheriff  of 
Surrey, 

St,  Such  a  forii  does  not  deprive  the  defen^ 
dant  of  the  benefit  of  the  rules. 

The  defendant  being  in  the  custody  of 
the  marshal  for  other  causes,  was  brought 
up  by  habeas  corpus,  to  be  charged  with  a 
writ  de  contumace  capiendo.  The  habeas 
corpus  was  directed  to  the  marshal,  and  the 
lirrit  with  which  it  was  proposed  to  charge 
him,  was  directed  to  the  sheriff  of  Surrey. 

Mr,  J,  Jervis  moved  that  lie  be  eofnmit- 
ted  to  the  custody  of  the  marshal,  charged 
with  this  writ,  which,  he  submitted,  mrght 
lawfully  be  done.  The  case  of  Rex  v.  Buck' 
/and(l)  is  an  authority  in  point.  The 
report  runs  thus — "  The  Court  was  moved 
to  deprive  one,  in  dbstody  on  art  excommuni' 
cato  capiendo,  of  the  benefit  of  the  rules : 
but,  on  consideration,  and  search  for  prece- 
dents, they  refused  to  do  it."  This  shews 
that  the  marshal  was  considered  at  that  time 
as  a  proper  custody. 

Mr,  Justice  Bayley, — I  think  the  case  in 
Strange  is  an  express  authority. 

Mr,  Justice  Littledale. — I  doubt  whether 
the  marshal  is  the  proper  person,  to  whoie 
custody  the  defendant  can  be  committed 
under  this  writ.  He  is  not  an  officer  tb 
execute  process  according  to  the  5th  Elix. 
c.  as,  and  the  53  Geo,  S.  c.  127 ;  but|  I 
think  the  case  in  Strange  binds  us. 

Mr,  Justice  P/irfo.-— I  think  the  case  in 
Strange  sufficient  to  shew,  that  the  marshsil 
was  the  proper  officer  under  the  statute  of 
the  5th  Elizabeth,  relating  tb  the  ph>cess  de 
excommunicato  capiendo;  and  the  statute 
of  the  5'3i  Geo.  8,  puts  the  proceeding  of 
de  contumace  capiendo  on  the  same  foot- 
ing. 

Defendant  commUted  to  the  custody 
of  the  marshal. 

(1)  iStra.41S. 
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[For  the  statutes,  and  the  cases  collected 
on  this  subject,  see  1  Chitty's  Statutes^ 
p.  244,  etseq.  For  the  Practice,  see  1  Gude's 
Cronm  Office  Practice,  p.  239.] 


1829.      7thb  king  v.  the  inhabitants 

Jan.  81.     3         OF  MUCCLESTONE. 

Evidence — Subscribing  IVilnest. 

Upon  a  question  of  settlement  by  appren^ 
ticesbipf  the  indentttre  was  produced,  appa^ 
rently  executed  by  all  parties :  and  t/tename 
of  "  George  Jones"  ajfisted  to  the  attestation, 
as  the  attesting  witness  ;  but  witlumt  any  de- 
scription.  It  was  proved,  that  diligent  search 
had  been  made  in  the  place  where  the  ihden^ 
ture  was  executed,  but  no  person  q/*  thai  name 
could  be  there  found ;  and  that  inquiry  had 
also  been  made  of  the  parties  to  the  indenture^ 
but  no  information  as  to  the  witness  could  be 
obtained  from  them  : — bui  that  between  two 
and  three  miles  from  the  place,  there  was  a 
George  Jones,  w/io  had  been  applied  to,  and 
who  said  he  knew  nothing  at  all  about  the 
matter »     He  was  not  produced. 

Upon  this  evidence,  the  Sessions  refused  to 
Meive  the  parties  themselves  to  prove  the 
execution  of  the  indenture  ;  being  of  opinion 
that  enough  had  not  been  done  to  prove  the 
handwriting  of  tJte  attesting  witness.  The 
Court  of  King's  Bench  heU  the  Sessions  to 
hate  decided  rightly, 

[This  case  will  b'e  found  in  the  Cases  re- 
lating to  the  Duties  of  Magistrates,  p.  96.] 


1829.     ■) 
Feb  7     \    ^^^^^  ^*  ^Ai'MB^ 

Sheriff-^E scape — Indorsement  of  Wrii, 

1.  The  (Amission  to  indorse  upon  a  writ  of 
ca.  sa.  a  description  of  the  defendant's  rest' 
dence  and  situation  in  life,  is  not  in  general 
a  ground  for  setting  aside  the  writ  as  between 
the  parties, 

5S.  But,  under  special  circumstances,  it 
may  be  a  ground  for  setting  aside  the  writ, 
where,  if  u  were  itllowed  to  remain,  it  nught 
subject  the  slteriffto  an  action,  at  the  suit  of 
the^  plaintiffs  fsho  had  been  guilty  of  the 
omwtjpfi. 


The  common  rule  had  been  taken  out  by 
the  plaintiff,  calling  upon  the  sheriff  to  re- 
turn the  writ  of  ca.  sa.  The  sheriff  ap- 
plied to  tlie  Court  to  have  the  writ  and  the 
rule  set  aside,  under  the  following  special 
circumstances : — 

The  writ,  which  was  for  several  hundred 
pounds,  when  delivered  to  tlie  sheriff's 
agent,  did  not  bear  the  indorsement  re- 
quired by  the  rule  of  court,  giving  the  re- 
sidence and  description  of  the  defendant. 
It  was  stated,  verbally,  that  the  defendant 
had  no  occupation,  and  that  his  residence 
was  not  known.  The  plaintifi'^s  attorney 
desired  the  warrant  to  be  made  out  to  a 
particular  officer  of  the  sheriff;  and  stated, 
that  he  would  send  instructions  to  him.    Iri 

Soint  of  fact,  he  never  did ;  ahd  the  defen- 
ant  was  never  arrested  under  the  writ  W 
this  cause.  But,  subsequently,  the  defen- 
dant was  arrested  under  another  writ,  by 
another  officer,  in  a  distant  part  of  the 
country  ; — paid  the  debt,  and  gave  the  of- 
ficer who  arrested  him  a  guinea  and  a  half 
to  dispense  with  searching  the  sherifTs  bf- 
fitfe,  to  learn  whetlier  there  were  any  other 
ivrits  against  him ;  and  he  was  accordingly 
discharged  out  of  custody. 

The  defendant,  upon  the  present  rule, 
made  an  affidavit  on  behalf  of  the  plaintiff, 
stating  the  fact  of  his  having  been  so  arrest- 
ed under  the  other  writ,  and  the  circum- 
stances before  mentioned,  which  attended 
tliat  arrest. 

The  plaintiff  made  no  affidavit. 

Mr,  Campbell  was  now  heard  for  the 
plaintiff. — The  slicriff  might  probably  have 
refused  to  receive  the  writ,  when  it  was 
offered  to  him,  without  being  indorsed  ac- 
cording to  the  rule  of  court.  But,  having 
received  it,  he  is  bound  to  make  a  return ; 
and  the  Court  will  not,  upon  motion,  de- 
prive the  plaintiff  of  any  remedy  against 
the  sheriff  for  his  misconduct,  or  that  of 
his  officer,  for  which  he  is  responsible^ 
The  relieving  the  sheriff  upon  this  motion 
will,  in  fact,  be  relievhig  the  officer  who 
took  the  bribe  for  not  searching  the  office. 
Whetlier  the  plaintiff  can,  under  the  special 
circumstances  of  this  case,  maintain  any  ac- 
tion against  the  sheriff,  may  be  doubtful : 
and  in  that  action  the  sheriff  nnay  avail 
himself  of  all  the  facta  upon  which  he  now 
relies.    But  if  the  Court  relieve  mm  thui 
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upon  motion,  they  will  shut  out  the  plaintifF 
from  any  remedy. 

Mr.  Gurneyt  contra. — It  would  be  unjust 
to  allow  the  plaintiff  to  call  upon  the  sheriff 
to  make  a  return  to  this  writ.  Under  the 
circumstances  which  have  taken  place,  the 
sheriff  cannot  make  any  return,  which  will 
not  subject  him  to  an  action  at  the  plaintiff's 
suit.  It  is  singular,  that  upon,  the  present 
motion,  the  plaintiff  makes  no  affidavit; 
and  more  singular  that  the  defendant  makes 
one  in  favour  of  the  plaintiff.  This  is  only 
one  of  the  very  suspicious  facts  which  ap- 
pear in  the  case.  The  plaintiff  named  his 
own  officer  ;  stated  that  he  would  send  in- 
structions to  him, — but  never  did  so  :  in  the 
interim  the  defendant  is  arrested  under 
another  writ ;  pays  the  debt ;  shews  great 
anxiety  to  prevent  the  office  being  searched ; 
and  very  extraordinarily  comes  forward  now 
on  behalf  of  the  plaintiff,  in  an  endeavour 
to  fix  the  sheriff  with  the  whole  amount  of 
the  debt. 

Lard  Tenterden, — In  this  particular  case, 
I  think  the  writ  of  ca.  sa,  should  be  set 
aside  ;  but  I  do  not  lay  it  down  as  a  gene- 
ral rule,  that  the  omitting  to  indorse  the 
writ  with  the  description  of  the  defendant 
is  alone  to  be  a  sufficient  ground  for  setting 
a  writ  aside.  But  where  we  see,  as  we  do 
in  the  present  case,  that  the  plaintiff  has  not 
done  what  he  ought,  and  that  the  sheriff 
may  be  endangered,  I  think  we  should  in- 
terfere. Here  the  plaintiff  had  the  warrant 
made  out  to  an  officer  of  his  own  naming  ; 
he  said  he  would  give  directions  to  that  of- 
ficer ;  he  never  did ; — ^he  learns  that  another 
officer  in  a  distant  part  of  the  country  has 
arrested  the  defendant,  and  discharged  him 
upon  payment  of  the  particular  debt ;  and 
then  he  calls  upon  tlie  sheriff  to  return  his 
writ,  in  order,  no  doubt,  to  bring  his  action 
against  the  sheriff)  either  for  an  escape,  or 
for  a  false  return.  It  is  said,  that  the 
plaintiff  did  not  know  the  residence  of  the 
defendant ;  and  that  he  had  no  occupation. 
But  surely  he  might  have  given  some  direc- 
tions ;  and  if  a  plaintiff  give  all  the  infor- 
mation in  his  power,  he  will  satisfy  the  rule 
of  court.  He  might  have  given  a  descrip- 
tion of  his  person,  and  of  his  farmer  resi- 
dence. These,  he  must  be  presumed  to 
have  known,  for  he  was  able  to  sue  the  de- 
fendant to  judgment.     He   might    have 


given  all  the  information  of  which  be  was 
himself  possessed,  in  order  to  his  finding 
out  the  defendant.  There  is  also  this  ad- 
ditional reason  for  the  Court  interfering  in 
the  present  case : — The  process  is  in  execu- 
tion ;  and  the  sheriff,  if  liable  to  an  action, 
will  be  liable  for  the  whole  amount  of  a  very 
large  debt.  Under  these  particular  circum- 
stances, I  think  the  present  rule  for  setting 
aside  the  writ  of  ca.  sa,  should  be  made 
absolute. 

Mr.  Justice  Bayley  concurred. 

Rule  absolute. 


1 820       ^ 
F  b   1*2    C     ^^^^  ^*  ^A^'^^'^* 

Arrest — Defendant's  Initials, 

An  arrest  of  a  defendant  who  is  described 
in  tite  writ  by  tfte  initials  only  of  his  chris^ 
tian  names f  is  irregular  in  the  King's  Bench. 
— Semble»  contrh  in  Common  Pleas, 

The  defendant  was  arrested  as  the  accep- 
tor of  a  bill  of  exchange.  The  affidavit  of 
debt  and  the  writ  described  him  as  William 
R.  Gardner.  He  gave  a  bail-bond  by  the 
name  and  description  of  *'  William  Robert 
Gardner  ;  sued  by  the  name  of  William  R. 
Gardner."  A  rule  having  been  obtained  by 
Mr,  Fisht  calling  upon  the  plaintiff  to  shew 
cause  why  the  bail-bond  should  not  be  de- 
livered up  to  be  cancelled  upon  the  defen- 
dant's filing  common  bail,  and  why  the 
plaintiff  should  not  pay  the  costs  of  the 
application, — 

Mr,  Tomlinson  shewed  cause,  upon  an 
affidavit,  that  the  defendant's  signature  to 
the  acceptance  was — "  W.  R.  Gardner ;" 
and  that  the  plaintiff  had  made  diligent  in- 
quiry to  ascertain  both  the  names  of  the 
defendant  before  the  arrest.  Mr.  T.  ad- 
mitted that  the  last  case  upon  this  subjecti 
in  this  court,  was  against  him.  That  was 
the  case  of  Reynolds  v.  Hatikin  ( 1 ) ;  wherein 
this  Court  held,  that  the  arrest  of  a  party, 
described  in  the  writ  by  his  initials  only,  was 
irregular.  That  case  was  also  acquiesced 
in  by  the  Court  of  Common  Pleas,  in  the  case 
o£ Taylor y.  Rut fierman(Ji),  But  in  a  subse- 

(1)  4  BtTD.  &  Aid.  536. 

(2)  6  Mooie,  264. 


HILAKY  T^RM,  18«9. 


187 


quent  cftse,  in  the  Common  Pleas,  of  Lake 
T.  Silk{S),  the  Court  said,  "We  find  our- 
kI««b  fettered  bjr  tlie  decisions  in  thii  court 
mnd  the  King's  Bench  ;  and  as  the  pnrty 
raay  bare  acted  upon  thote  decisions,  the 
bail-bond  inuat  be  set  aside,  but  without 
coitB.  For  the  future,  we  shall  not  give  re< 
lief  on  motion  in  ■innilai  cbhb." 

[Afr. /wfice  5ay/<y.— There  the  defen- 
dant executed  the  bail-bond  in  his  riglit 
name.] 

So  M  did  here,  and  the  laat-cited  case  is 
therefore  expressly  in  point  against  the 
present  application. 

Lord  Tenterden — We  have  decided,  on 
consideration,  that  an  arrest  of  a  person 
described  in  the  writ  by  his  initials  only,  is 
irregular.     We  see  no  reason  to  alter  that 

Rule  ahiolute. 


Joint  Sloek  Company, 

1.  Tke  39  and  40  Geo.  S.  c.  iS.  doe*  not 
extend  to  prevent  pertona  exceeding  six  in 
number  paying  tlieir  otsn  debts  by  their  own 
bilU. 

S.  Where  a  plaintiff' sued  the  memheri  of 
ajo'mt  stock  company  for  goods  told  and  de- 
lieered,  and  the  defence  was,  that  he  mat 
hinuelf  a  member  of  the  Company  : — Held, 
that  his  orm  Utters,  in  ro/iicA  he  spoke  of 
tumtelfas  a  member,  mere  evidence  to  ihew, 
thai  he  nOM  a  member,  although  it  nas  pro- 
tided  by  the  partnership  deed,  that  none 
ihould  be  members  who  did  not  execute  the 
deed,  and  it  did  not  appear  that  the  plaintiff 
had  executed  it. — Held,  also,  thai  those  lel- 
tert  were  evidence  of  his  being  a  member  at 
the  time  at  nhich  they  mer^  written,  although 
hi*  sliares  had  been  entered  in  the  books  of 
the  Company  a*  transferred  to  another  per- 
son ;  the  proeitions  of  the  deed  requiring  the 
exeetUion  of  a  formal  transfer,  tthich,  it  did 
not  appear,  had  ever  been  exeatled. 

This  was  ati  action  to  recover  197'.  Bs.Sd., 
the  amount  of  goods  supplied  by  the  plain* 

(9)  3  Biag.  196,  s.  c.  4  Law  Jean.  C  J>.  6T. 


To  the  Cornwall 
and  Devonshire 
Mining  Company, 
Lombard  -  street. 


tiff  to  the  Cornwall  and  Devonshire  Mining 
Company,  in  part  pnyment  of  which,  an  in- 
strument for  66/.  3s.  Sd.  was  given  in  the 
following  form : — 

Redruth,  April  1826. 
No.  875.     .£66.  is.  Od. 

Two  months  after  date  pay  to  the  order 
of  Messrs.  Harvey,  William  &  Co.  sixty- 
six  pounds  two  shillings  and  ninepence, 
value  received. 

For  the  Corn- 
wall and  De- 
vonshire Min- 
ing Company, 
Rowland 
Wilks, 
Mine  Cashier. 

Upon  the  trial  of  this  case,  at  the  Sittinga 
before  Easter  term,  at  Guildliall,  a  verdict 
was  taken  for  the  plaintiff  for  134?.  Xs.  7d., 
with  liberty  to  the  defendant  to  move  for  a 
nonsuit,  or,  in  the  alternative,  to  reduce  the 
verdict  to  GIJ.  19s.  lOd. 

The  declaration  contained  eleven  counts. 
The  first  three  were  upon  the  instrument 
in  question,  treating  it  as  a  bill  of  exchange : 
the  first  and  second  charging  defendant  as 
acceptor,  and  tlie  third  as  drawer.  The 
other  counts  were  for  goods  sold,  work  and 
labour,  and  the  usual  money  counts. 

Pleat — First,  the  general  issue  ;  and  se- 
cond, that  Reynolds,  one  of  plaintiSs,  was 
a  partner  of  defendant  in  the  company. 

The  replication  joined  issue  on  the  first 
plea,  and  traversed  the  second. 

The  two  points  in  dispute  were,  first,  the 
right  to  recover  upon  the  instrument  above 
set  forth,  which  the  plam tiff  called  a  bill  of 
exchange ;  and,  second,  aa  to  whether  the 
plaintitr  Reynolds  had  ceased  to  be  a  part- 
ner in  the  Cornwall  and  Devonshire  Mining 
Company  at  the  time  of  the  contracting  of 
the  debt  in  question. 

Upon  the  trial  of  the  cause,  the  deed 
establishing  the  company  was  given  in  evi- 
dence, on  tlie  part  of  ilie  plaintifl's  ;  and  it 
appeared,  tliat  it  was  executed  by  the  de- 
fendant in  person,  and  for  Mr.  Reynolds, 
by  Mr.  Wilks,  jun.  in  the  following  form : 
"For  William  Reynolds,  of  Illogan,  by 
power,  John  Wilks,  jun." 

Tiie  defcndunt  gave  notice  to  the  plain- 
tiffs to  produce  tlie  power  under  which 
Wilks  executed  for  Reynolds  ;  and  oa  their 
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fiuling  tq  do  80|  in  order  to  sbew  that  Rey-* 
Holds  authorized  the  act  of  his  alleged  at« 
torney,  the  defendant  put  in  evidence  the 
following  letters : — 

"  Trevenson,  5th  November,  1 825. 
"  Sir, — When  I  had  the  honour  o(  meet- 
ing at  Redruth  the  deputation  from  the 
Cornwall  and  Devonshire  Mining  Com- 
pany, I  then  stated  to  Mr.  Wilks,  that  I 
feared  I  could  not,  consistent  with  my  nu- 
merous engagements,  continue  the  office  of 
a  country  Director,  so  as  to  do  justice  to  the 
important  affairs  of  the  association ;  and, 
finding  such  to  be  the  case,  from  the  pres- 
apre  of  my  own  private  concerns,  I  am  re- 
luctantly compelled  to  request  the  favour 
of  your  presenting  this  letter  to  the  Chair- 
man of  the  association  as  my  resignation  of 
the  office  of  Director,  with  my  assuranccy 
that  I  shall  at  all  times  feel  much  pleasure 
in  rendering  the  company,  as  far  as  I  can 
consistently,  any  assistance  within  m^ 
power.  "  W.  Reynolds. 

"  P.S. — I  shall  be  much  obliged  by  your 
acknowledging  the  receipt  of  this  letter," 
••  To  John  Wood,  esq.  Secretary 
to  the  Cornwall  and  Devon- 
shire Mining  Company." 

"Trevenson,  February  11th,  1836. 

"  Sir, — I  have  this  day  disposed  of  my 
SO  shares  (No.  d279  to  3308,  both  in- 
cluded,) in  the  Cornwall  and  Devon  Mining 
Company,  to  Mr.  John  Jeffery,  of  the  pa- 
rish of  Camborne,  in  the  county  of  Corn- 
wall ;  and  I  request  you  will  transfer  the 
said  shares  to  the  said  Mr.  J.  Jeffery  ac- 
cordingly, and  that  you  will  be  pleased  to 
acknowledge  the  receipt  of  this  letter. 

"  William  Reynolds," 

*'  To  John  Wood,  esq.  Secretary, 
No.  26,  Lombard-street." 

In  consequence  of  this  last  letter  not  con- 
taining all  the  information  required  by  the 
deed  of  settlement,  with  reference  to  the 
transfer  of  sliares,  some  further  correspon- 
dence took  place  between  the  then  Secre- 
tary to  the  Company  and  Mr,  Reynolds, 
and  the  following  letters,  written  by  Rey- 
noldSf  were  given  in  evidence : — 

"  Trevenson,  February  20th,  1 826. 
"  Sir, — ^The  consideration  to  be  paid  by 
Mr.  John  Jefiery  to  me  for  my  30  shares 


in  the  Cornwall  anil  Devon  Mining  Com- 
pany is  360j. ;  and  I  must  beg  the  favour 
of  your  ^^ndipg  mCf  without  loss  of  time, 
the  necessary  transfer  for  the  executioi)  of 
the  contracting  parties. 

*<  I  am  Sir,  yoyra, 

William  Reynoldci,V 

'<  Trevenson,  30th  March  1926. 
**  Sir,— I  am  rjither  surprised  at  not  le^ 
ceiving  from  you  the  transfer  for  my  sharea 
to  Mr,  J.  Jeflery  in  the  Cornwall  and  Devon 
Mining  Company ;  I  afoua  beg  leave  to 
have  it  without  further  delay. 

**  I  am,  Sir,  &c.,  Wnu  Reynolds." 
«  To  J,  Wood,  esq," 

These  letters  were  put  in  by  the  defen- 
dant with  9  view  of  shewiqg  Reynolda'a  ac- 
quiescence in  the  deed  by  which  be  viaa 
appointed  a  Director  of  the  Company,  from 
which  deed  the  following  clauses  were 
read : — 

*'  That  any  proprietor  of  the  said  com- 
pany or  partnership  society  who  shall  be 
desirous  of  selling  any  share  or  sluires  held 
by  him  or  her  in  the  said  company,  shall 
give  notice  thereof  in  writing  at  the  office  of 
the  said  company,  specifying  and  truly  set- 
ting forth  in  such  notice  the  share  or  nimi- 
her  of  shares  so  intended  to  be  spld^  and  the 
price  for  which  he  or  she  hath  agreed  to  sell 
the  same,  and  the  name  or  respective^  names 
and  place  or  places  of  residence  of  the  per- 
son or  persons  who  shall  have  agreed  to  be- 
come the  purchaser  or  purchasers  thereof, 

"That  no  person  who  shall  hereafter  pur- 
chase any  share  or  shares  in  the  said  com- 
pany or  partnership  society,  shall  become 
or  be  deemed  a  proprietor  of  the  said  com- 
pany, in  respect  of  the  share  or  shares  so 
purchased  by  him  or  her,  unless  and  until 
he  or  she  shall  duly  execute,  at  the  office  of 
the  said  company,  either  in  person  or  by 
attorney,  these  presents^  or  such  further  or 
other  deed  or  deeds,  instrument  or  instru- 
ments, as  may  be  from  time  to  time,  by  the 
Directors  of  the  said  Company,  for  that 
purpose  prepared,  and  as  may  be  requisite 
or  proper  to  bind  him  or  lier  (whether  by 
way  of  covenant  or  otherwise)  to  the  ob- 
servance or  performance  of  all  the  roles, 
orders,  and  regulations  of  the  said  company 
contained  in  these  presents,  or  other  the 
existing    rules^   orders,   and    iregulatioDS 
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thereof;  and  he  or  she  shall  immediately 
after  such  execution  by  him  or  her  as  afore- 
said, and  not  before^  become  a  proprietor  of 
the  said  company. 

"  That  the  Board  of  Directors  shall,  on 
notice  being  received  at  the  office  of  the 
company,  of  the  transfer  of  any  share  or 
shares  in  the  said  company  or  partnership 
society,  (provided  such  transfer  be  made  in 
all  respects  in  conformity  with  the  rtiles 
and  regulations  of  the  said  company  in  that 
behalf,  whether  herein  contained  or  other^ 
wise,)  cause  such  transfers  to  be  registered 
in  the  books  of  the  said  company,  or  in  suoh 
way  or  mannet  as  the  existing  rules  and 
regulations  of  the  said  company  may  in  that 
behalf  direct. 

*'  That  every  person  by  whom  any  share 
or  shares  shall  be  transferred,  conformably 
to  the  provisions  hereinbefore  contained, 
and  the  other  existing  rules  and  regulations 
(if  any)  for  the  time  being  of  the  said  com- 
pany or  partnership  society  in  that  behalf, 
and  who  shall  have  paid  all  instalments  that 
may  then  have  become  payable  on  the  share 
or  shares  so  transferred,  shall,  immediately 
after  iuch  transfer  shall  have  been  registered 
in  the  books  of  the  said  company,  cease  to 
be  a  proprietor  of  the  said  company,  in  re- 
spect of  such  share  or  shares ;  and  the  per- 
son so  ceasing  to  be  a  proprietor  as  last 
aforesaid,  his  heirs,  executors,  and  admi- 
nistrators, shall,  as  between  him  and  them, 
and  the  other  proprietors  and  shareholders 
of  and  in  the  same  company,  and  also  as  to 
all  other  persons  whomsoever,  as  far  as  the 
rules  of  Jaw  and  equity  will  permit,  be 
thenceforth  and  for  ever  thereafter  ac- 
quitted and  exonerated  from  all  claims  and 
liabilities,  and  all  covenants,  rules,  and  re- 
gulations, to  which  such  person  was  sub- 
ject in  respect  only  of  such  sharesi  and  shall 
be  indemnified  therefrom  by  and  out  of  the 
funds  and  property  of  the  said  company,  or 
otherwise,  by  the  remaining  and  other  pro- 
prietors of  tlie  said  company." 

It  then  appeared  in  evidence,  that  a  trans- 
fer in  the  following  form  was  prepared  by 


the  secretary,  6n  a  pTOjtet  deed  stam}),  and 
sent  down  to  Reynolds  in  Cornwall  for 
execution,  but  was  never  returned : — 

'*  Know  all  men  by  these  presents,  that 
in  consideration  of  the  sum  of 
,  of  lawful  money  of  Great  Britain 
to  him  paid  by  ,  hath  assigned  and 

transferred,  and  by  these  presents  doth  as- 
sign and  transfer  unto  the  said  , 
all  those  shares  in  the  capital  of  the 
Cornwall  and  Devonshire  Mining  Company, 
of  and  belonging  to  him,  the  said 
numbered  respectively  ;  and  all  the 
right  and  interest  of  him,  the  said 
of,  in,  and  to  the  said  shares  respectively, 
and  of,  in,  and  to  the  interest,  dividends,  and 
profits  now  due,  or  hereafter  to  become  due, 
on  and  in  respect  of  the  said  shares  and 
every  of  them, — to  hold  the  said  shares 
hereby  assigned  and  transferred,  and  every 
of  them  unto  the  said  ,  his  exe-' 
cutors,  administrators,  and  assigns,  subject 
to  the  future  instalments  to  be  made  thereon, 
and  to  the  laws  and  regulations  of  the  part- 
nership contained  in  the  deed  of  settlement, 
bearing  date  the  6th  day  of  July  1825,  and 
also  subject  to  such  bye-laws,  rules,  and 
regulations,  as  may  be  made  by  the  Direc- 
tors of  the  said  Company,  and  on  the  same 
conditions,  in  every  respect,  as  the  said 
held  the  said  shares,  and  every  of 
them,  immediately  before  the  execution  of 
these  presents." 

[Then  followed  covenants  by  the  assignee 
to  perform  the  stipulations  in  the  deed  of 
partnership ;  and  by  the  assignor,  that  he 
had  not  previously  assigned  ;  and  for  fur- 
ther assurance.} 

This  instrument,  it  was  in  evidence,  never 
was  returned  to  the  secretary,  and  there 
was  no  evidence  of  its  having  been  exe-' 
cuted.  The  plaintiff,  in  order  to  shew  that 
the  before-stated  clauses  in  the  deed  of  set- 
tlement had  been  fully  complied  with,  so  as 
effectually  to  determine  Revnolds's  partner-* 
ship  in  the  company,  put  in  a  book  of  the 
company,  called  the  transfer-book,  in  which 
appeared  the  following  entry  : — 


Date  of 
transfer. 

Shares 
trambered. 

Total 
number. 

Name  and  residence  of 
person  transferring. 

To  whom 
transferred. 

Payments 
made,  when 
transferred. 

Total 
Conside- 
ration. 

When  and 
to  whom 
delirered. 

1896. 
March  28. 

aS79 

to 
SSOS. 

SO. 

Wm*  Reynolds, 
Trerenson, 
Cornwall. 

John 

Jeffery* 

Camborne. 

^450. 

£S60. 

Vol.  VII.  K.B. 
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It  will  be  observed,  that  the  last  column 
of  the  above  entry  is  not  filled  up.  It  ap- 
peared in  evidence  that  the  above  entry  was 
made  prior  to  the  sending  of  the  before- 
mentioned  deed  of  transfer  to  Reynolds  to 
execute. 

Upon  these  facts,  the  defendant  raised 
several  objections:  the  principal  of  which 
was,  tliat  it  appeared  the  plaintiff  Reynolds 
was  a  partner  at  the  time  of  the  accruing 
of  the  cause  of  action,  and  had  never  ceased 
to  be  one,  according  to  the  provisions  of 
the  deed.  This  objection,  if  well  founded, 
went  to  the  whole  of  the  action.  This  was 
the  point  upon  which  the  case  ultimately 
turned ;  and  as  no  opinion  was  expressed 
on  the  subject  of  either  of  the  others,  ex- 
cept two,  those  two  alone  are  here  noticed. 

First,  it  was  objected,  that  (assuming  the 
plaintiff  Reynolds  to  be  a  partner  in  the 
company,)  the  bill  of  exchange,  upon  which 
tlie  action  was  brought,  was  drawn  by  one 
person  upon  the  same  person ;  so  that  the 
plaintiff  filled  the  character  of  both  drawer 
and  acceptor  of  the  bill,  while  the  declara- 
tion treated  the  bill  as  drawn  upon  different 
persons  than  those  who  drew  it. 

Secondly,  that  tlie  bill  being  accepted  by 
a  greater  number  of  persons  than  six,  it 
was  void,  as  being  against  the  provisions  of 
the  Bank  Act,  S9  &  40  Geo.  3.  c.  S8. 

The  plaintiff  recovered  a  verdict,  subject 
to  the  questions  reserved.  A  rule  having 
been  obtained  calling  upon  the  plaintiffs  to 
shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  nonsuit  entered,  cause  was 
shewn  at  the  Sittings  before  this  term,  by 
Sir  James  Scarleii  and  Mr.  Chitty;  the 
cause  was  then  adjourned ;  and  this  day, 
Mr,  Campbell  was  heard  in  support  of  the 
rule. 

Arguments  for  the  plaintiffs. — ^The  evi- 
dence was  not  sufficient  to  shew  that  the 
plaintiff  Reynolds  was  a  partner ;  for  he 
had  never  executed  the  deed  ;  nor  did  it 
appear  that  Wilks,  who  executed  for  him, 
had  any  authority.  But,  if  it  should  be 
considered  that  the  evidence  was  sufficient 
for  the  purpose  of  shewing  that  he  ever 
was  a  partner,  it  must  be  taken  to  be  also 
sufficient  for  the  purpose  of  shewing  that 
he  had  ceased  to  be  a  partner  at  the  time 
of  the  accruing  of  the  present  cause  of  ac- 
tion. His  shares  had  been  transferred  in 
the  books  of  the  company  to  Jeffery. 


Upon  the  question  as  to  the  variance.— 
There  is  no  objection,  in  point  of  law,  to  a 
man  belonging  to  a  firm  which  draws,  as 
well  as  to  the  firm  upon  which  a  bill  is 
drawn  :  Carthew,  509.(1) 

And  with  respect  to  the  question  upon 
the  Bank  Act,  that  act  does  not  apply  to 
persons  greater  in  number  than  six,  who 
pay  their  own  debts :  Wigan  v.  Fowler  (2), 
Hervey  v.  ilte  East  India  Company  {S): 
and  the  same  point  has  been  recently  de- 
cided before  the  twelve  Judges  (4). 

For  the  defendant. — ^The  case  of  Teague 
v.  Hubbard {5)  has  expressly  decided,  that 
no  action  can  be  maintained  by  the  members 
of  a  joint  stock  company  against  one  of  the 
others,  even  for  money  received  on  their 
account  by  him  in  a  character  distinct  from 
his  being  such  a  member.  It  is,  therefore, 
sufficient  to  shew,  that  the  plaintiff  Rey- 
nolds has  not  ceased  to  be  a  partner.  The 
letters  of  Reynolds  himself  shew,  that  he 
was  a  partner ;  for,  as  late  as  the  SOtli  of 
March,  he  wrote  a  letter  expressing  his 
surprise  that  the  transfer  of  the  shares  had 
never  been  sent  to  him  to  execute.  The 
transfer  was  sent  to  him  to  execute;  it 
does  not  appear  that  he  ever  executed  it. 
Even  if  he  had,  and  even  if  the  entry  in  the 
book  were  complete,  he  would  not  cease 
to  be  a  partner,  according  to  the  terms  of 
the  deed,  until  Jeffery,  to  whom  the  shares 
were  supposed  to  be  made  over,  had  exe- 
cuted the  deed.  It  was  incumbent,  there- 
fore, on  the  plaintiff  to  shew  tliat  he  had 
ceased  to  be  a  partner. 

Then,  with  respect  to  the  bill  of  exchange. 
— It  is  drawn  against  the  provisions  of  the 
Bank  Act. 


(1)  18  Ve8.jan.  69. 

(2)  Starkie,  N.P.C.  469. 
(5)  5  Barn.  &  AM.  204. 

(4)  The  learned  counsel  probably  alluded  to  tbe 
case  of  Magor  t.  Hammond.  It  Tras  an  action  in 
the  Common  Pleas,  tried  before  Mr.  Justice  Gase- 
lee,  wlien  a  special  venlict  was  found ;  which  raised, 
amoni^  other  questions,  that  which  the  dietttm  of 
JLord  Tenterden  aboro  stated  assumes  to  have  been 
decided.  We  understand,  however,  that,  altboog^b 
tlie  case  was  heard,  by  desire  of  the  Court  of  Com- 
mon Pleas,  before  the  Judges  at  Serjeants'  Ian,  no 
judg:ment  was  given,  oris  likely  to  be  given,  on  ac- 
count of  a  defect  in  the  special  verdict.  The  case 
was  argued  by  Mr.  Crowder  for  the  plaintiff  ;  and 
Mr.  Alderson  for  the  defendants.  Lifrd  Tenterden 
was  not  preaent  at  the  argument. 

(5)  8  B.  &  C.  345 ;  a.  c  6  Law  Jouni.  K.B.Sf 6. 
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[The  Court  expressed  so  decided  an  opi- 
nion that  this  point  had  been  recently  dis- 
posed of  before  the  Twelve  Judges,  that  it 
was  not  pressed.] 

At  all  events,  there  was  a  variance  be- 
tween the  evidence  and  the  declaration ; 
for  the  evidence  shewed,  that  the  drawer 
and  the  acceptor,  at  least  as  to  one  person, 
was  the  same.  The  declaration  avers  the 
bill  to  be  drawn  and  accepted  by  different 
persons. 

Lord  Tenterden, — I  think  the  third  count 
in  the  declaration  is  free  from  the  last  ob- 
jection ;  for  it  is  so  general  that  it  does  not 
appear  distinctly,  that  the  defendant  may 
not  be  one  of  the  Cornwall  and  Devon 
Mining  Company :  that  point  is  therefore 
disposed  of.  Upon  the  main  point,  I  think, 
that,  although  the  execution  of  the  part- 
nership deed  by  the  plaintiff  Reynolds  was 
not  proved,  yet  his  own  letters  shew  that 
he  had  become  \l  partner  according  to  the 
terms  of  the  deed.  Then,  had  he  done 
enough  to  relieve  himself  from  the  partner- 
ship ?  There  was  no  transfer  proved  ;  no 
execution  of  the  deed  by  Jeffery,  to  whom 
the  transfer  was  supposed  to  have  been 
made  ;  and  no  acts  of  Jeflfery  by  which  he 
would  appear  to  have  made  himself  charge- 
able. I  think,  therefore,  that  there  was 
evidence,  that  the  plaintiff  Reynolds  became 
a  partner,  but  none  that  he  had  ceased  to 
be  one. 

Mr,  Justice  Bayhy  concurred. 

Mr.  Justice  Parke, — I  think  there  was 
sufficient  evidence  to  shew,  that  the  plain- 
tiff Reynolds  was  a  partner ;  and  I  think 
there  was  prima  facie  evidence  to  shew 
that  his  shares  had  been  transferred,  but 
that  prima  facie  evidence  was  rebutted  by 
his  own  letters. 


1 829      ^ 

Feb.  1*9     \  ^^^^  t^.CULHAM  AND  ANOTHER. 

Practice — Notice  of  Declaration, 

A  notice  of  declaration,  whether  the  de- 
claration  be  filed  conditionally  or  in  chief 
wiust  express  the  nature  of  the  action. 


Notice  of  declaration  being  filed  ih  chiefy 
not  stating  the  nature  of  the  action — 

Motion  to  set  aside  the  proceedings  for 
this  irregularity. 

Mr»  Archhold  shewed  cause. — The  notice 
of  declaration  requiring  a  statement  of  the 
nature  of  the  action,  is  provided  by  the  old 
rule  of  court.  Trinity,  1st  Geo.  2.  1727 — 
1  Gude*s  Crown  Office  Practice,  358  ;  and 
it  provides  only  for  cases  where  the  plaintiff 
proceeds  by  entering  an  appearance  for  the 
defendant,  under  12  Geo.  1.  c.  29.     But,  by 

The  Court. — ^There  is  no  reason  for  any 
such  distinction ;  in  either  case  you  must 
express  the  nature  of  the  action.  The 
process  does  not  inform  the  defendant  what 
it  is. 

Rule  absolute* 


1829.      I 
?eb.  19.  5 


HARBISON  V.  SMITH. 


Feb 
Practice — ^Dies  non. 

A  party  is  not  entitled  to  open  the  office  in 
order  to  sign  a  judgment,  or  take  any  other 
proceeding  on  a  dies  non,  unless  he  was 
entitled  to  take  that  proceeding  on  the  pre" 
vious  day. 

The  question  in  this  case  was,  whether 
the  judgment  had  been  regularly  signed. 

The  rule  to  plead  was  out  on  Saturday 
the  31st  of  January.  Monday  the  2nd  of 
February  was  Purification  Day.  On  that 
day,  the  plaintiff's  attorney  paid  for  open- 
ing the  office,  and  signed  judgment. 

Mr,  Archbold,  for  the  plaintiff,  contend- 
ed, that  this  was  regular,  and  that  the  case 
of  Mesurey.  Britten  (I),  was  expressly  in 
point.  There  it  was  held,  that  the  defen- 
dant was  bound  to  plead  on  Purification 
Day. 

Mr.  Hutchinson,  contra,  was  stopped. 

Mr.  Justice  LiitUdale. — As  long  as  the 
law  has  been  known  in  England,  Purifica- 
tion Day  has  been  considered  a  dies  non* 
The  Court  always  adjourn  over  that  day. 

(1)  2  H.  BI.  616. 
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As  to  the  tffiee^  being  open  on  that  day, 
the  meaning  of  it  is,  that  the  officers  of  the 
court  practically  work  upon  that  day  ;  but 
all  that  is  done  is  considered  as  of  the  pre- 
vioua  day  ;  and  all  the  entries  relate  to  the 
previous  day.  A  rule  to  plead  cannot  ex<- 
pire  on  that  day ;  if  the  day  were  a  mere 
holiday  at  the  office,  but  were  also  a  day 
upon  which  the  Court  sits,  the  party  might 
open  the  office  and  sign  the  judgment.  If 
a  judgment,  for  the  convenience  of  business, 
be  signed  on  Purification  Day,  it  is  a  judg- 
ment of  the  previous  day.  It  is  as  much 
•  diet  non  as  Sunday,    I  am  sure  it  has 


been  so  since  the  time  of  Edward  the  6th ; 
and,  I  believei  long  before,  I  cannot  agree 
to  tlie  doctrine  of  the  case  in  Henry  Black- 
stone. 

Mr,  Justice  Parke, — I  (hink  the.  day  in 
question  is  so  strictly  a  dke  tion^  that  any 
business  transacted  at  the  offices,  must  be 
entered  and  treated  as  business  of  the  pre* 
vious  day.  His  judgment  would  conse- 
quently be  a  judgment  of  Saturday,  when 
the  plaintiff  was  not  entitled  to  it. 

[No  other  Judge  was  in  court]. 

Rule  ahMhUe. 
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Partnership. 

Where  the  facts  of  the  case  are  sHchf  that 
one  of  several  plaintiffs  could  not  recover 
ttgamst  the  defendant,  if  the  came  of  action 
nert  considered  as  accruing  to  him  alone,  he 
cannot  sue  in  conjunction  with  the  other 
fhimtiffs,  although  they  may  not  have  been 
parties  to  the  facts,  which  would  deprive  the 
other  piatntifffrom  suing  alone. 

Therefore,  where  a  partner  in  a  hanhing 
house^  far  kis  own  accommodation,  drew  bills 
upon  the  defendant,  and  caused  the  defendant 
to  accept  them,  he  (the  partner)  undertaking 
to  provide  for  them ;  and  afterwards,  being 
indebted  to  the  firm,  of  which  he  was  a  mem" 
her,  he  indorsed  them  for  a  valuable  considc" 
ration  to  thefrm : — jffeld,  that  an  action  on 
the  bill  could  not  be  maintained  by  thefrm, 
of  whiek  that  partner  was  one. 

This  was  an  action  by  the  plaintiffs,  tivho 
trere  bankers  at  Chelmsford,  to  recover  the 
balance  of  a  banking  account  doe  from  the 
defendant ;  and  also  the  amount  of  two  bills 
of  exchange  ibr  1500/.  each,  drawn  by  the 
piaintiC  Feckover,  one  of  the  firm  of  the 
piainiiA^  upon  and  accepted  by  the  defen* 


dant;  and  by  Peckover,  indorsed  to  the 
plaintiffs'  firm ;  of  whom  Peckover  himself 
was  one.  The  cause  was  tried  at  the  last 
Summer  Assises  for  Essex,  before  Mr. 
Baron  Garrow,  when  the  following  appeared 
to  be  the  principal  facts : — 

The  dispute  in  the  cause  was  respecting 
the  two  bills  for  1500/.  each.  There  were 
private  dealings  between  the  plaintiflf) 
Peckover,  and  the  defendant ;  and  at  one 
time,  a  partnership  between  Peckover's  son 
and  the  defendant  was  in  contemplation. 
Peckover  drew  the  bills  in  question  upon 
the  defendant,  and  asked  the  defendant  to 
accept  them  for  Peckover's  accommodation; 
he  undertaking  to  provide  for  them.  Peck- 
over indorsed  them  to  the  firm  of  the  pre- 
sent plaintiffs,  of  whom  Peckover  himself 
was  one  ;  and,  for  the  purpose  of  the  argu- 
ment in  the  present  cause,  it  may  be  taken 
that  Peckover  was  indebted  to  the  plaintiffs' 
firm,  and  that  the  firm  gave  value  for  the 
bills. 

The  point  taken  for  the  defence  was, 
that  Peckover  himself  could  not  sue  upon 
those  bills,  nor  could  he  sue  with  others 
upon  them.  The  learned  Judge  lef^  to  the 
jury  the  question,  whether  the  firm  had 
given  a  valuable  consideration  for  tlie  bilb ; 
and,  a  verdict  having  thereupon  been  found 
for  the  plaintiffs, — 
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Mr.  Serjeant  Snankie,  in  Michaelmas 
term  last,  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  he  set  aside. 
He  contended,  that  the  principle,  that  a 
a  person  who  could  not  alone  sue  the  de- 
fendant, could  not  do  so  in  conjunction  with 
others,  had  heen  established  in  the  cases  of 
Jacand  and  another  v.  French  (1),  and  Rich- 
tnond  V.  Heapy{%).  In  the  former  case 
Lord  Ellenborough  observed,  that  *'  it  was 
impossible  to  sever  the  individuality  of  the 
person."  A  rule  having  been  granted  ac- 
cordingly,— 

Mr.  Gumey  shewed  cause,  and  proceed- 
ed to  rely  upon  certain  facts  in  the  case, 
which  went  to  shew  that  Peckover,  who,  he 
said,  was  a  disappointed  and  dismissed  part- 
ner, had  unfairly  sought  to  assist  the  de- 
fendant in  the  present  defence,  to  the  pre- 
judice of  his  late  partners. 

[Mr.  Justice  Bayley. — But  if  Peckover 
undertook  to  provide  for  the  bills,  can  he 
sue  upon  them  ?] 

He  is  here  suing  in  a  different  character, 
and  with  others,  who,  with  him,  have  sepa- 
rate rights. 

\Mr,  Justice  Bayley. — But  if  one  is  pre- 
cluded^from  suing  alone,  can  he  join  with 
others  ?] 

Mr.  Gumey — finding  the  opinion  of  the 
Court  so  strongly  against  him,  did  nofjpress 
the  case  any  further. 

Mr,  Justice  Litlledale  referred  to  the  case 
of  Bolton  V.  Puller  and  others  (3),  as  some- 
what in  the  plaintiffs'  favour,  upon  the  point ; 
but  expressed  his  own  doubt,  whether  the 
decision  could  be  maintained  in  point  of 
law. 

Mr.  Justice  Bayley  concurred;  though 
he  thought  the  present  case  was  distin- 
guishable from  that  of  Bolton  v.  Puller. 

Rule  absohUe  to  strike  out  the 
amount  of  the  bills  froni 
the  verdict. 

[See  also  Jones  v.  Fleeming  and  another^ 
7  B.&C.  217  ;  6  Law  Journ.  K.B.  113.] 

(1)  12  East,  317. 

(2)  1  Starkie,  N.P.C.  f 02. 

(3)  1  Bos.  &  Pol.  539. 
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April 
Attorney —  Costs — Assumpsit. 

Where  a  suit  at  latv  is  depending  for  the 
recovery  of  a  sum  of  money;  and^  before 
judgment^  the  plaintiff  in  the  action  atUho- 
rizes  the  defendant  in  the  action  to  pay  over 
tlie  money  to  a  third  person,  to  whom  the 
plaintiff  is  indebted,  the  mere  consent  of  the 
attorney  for  the  plaintiff  to  such  payment 
is  not  a  sufficient  consideration  to  support  a 
promise  to  him  to  pay  his  costs. 

Whether  such  consent  would  be  a  sifficient 
consideration,  in  case  the  attorney  had  pre" 
viously  given  notice  to  the  defendant  in  the 
action  not  to  pay  over  tlte  money  until  hJis 
costs  were  paid — Quaere. 

This  was  an  action  of  assumpsit.  The 
first  count  of  the  declaration  stated,  that, 
before  the  making  of  the  defendant's  pro- 
mise, mentioned  in  that  count,  a  certain  suit 
had  been  prosecuted,  and  was  then  pending 
in  the  Court  of  King's  Bench,  wherein  one 
Duncan  Graham  was  the  plaintiff*,  and  Wil- 
liam Chrystie  and  Simon  Taylor  were  the  de- 
fendants ;  and  wherein  the  said  Duncan  Gra- 
ham had  impleaded  the  said  William  Chrystie 
and  Simon  Taylor  on  certain  promises  and 
undertakings  of  the  said  William  Chrystie  and 
Simon  Taylor,  to  recover  therein  a  certain 
large  sum  of  money,  to  wit,  the  sum  of 
165/.  ISs,  5d.f  due  from  the  said  William 
Chrystie  and  Simon  Taylor  to  the  said  Dun- 
can Graham,  in  which  said  suit,  during  all  that 
time  aforesaid,  the  said  plaintiff*  was  attorney 
as  aforesaid  for  the  said  Duncan  Graham ; 
and  during  all  that  time  aforesaid,  the  said 
Duncan  Graliam  was  indebted  and  liable  in 
a  certain  other  large  sum  of  money,  to  wit, 
the  sum  of  648/.  17 s.  Sd.  to,  amongst  di- 
vers other  persons,  one  James.  Goodall ; 
and  thereupon,  in  consideration  that  the  said 
Duncan  Graham,  at  the  special  instance  and 
request  of  the  said  defendants,  would  [with 
tiie  consent  of  the  said  plaintiff,  as  such  at' 
tomey  for  the  said  Duncan  Graham,"]  give 
an  authority  for  the  said  William  Chrystie 
and  Simon  Taylor  to  pay  the  said  sum,  to 
wit,  of  1651,  I3s,  5d,  to  the  said  James 
Goodall,  they,  the  said  defendants,  promised 
the  said  plaintiff*,  that  they  would  pay  to  the 
said  plaintiff*  the  amount  of  his  costs  in  the 
said  suit ;  and  Graham,  confiding  in  the  said 
promise  of  the  said  defendants,  did  [with 
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the  consent  of  the  said  plaintiff'^']  give  an  au- 
thority for  the  said  William  Chrystie  and 
Simon  Taylor  to  pay  the  said  sum  of  money 
to  the  said  James  Goodall,  of  which  the 
said  defendants  had  notice ;  and  the  said 
plaintiff  saith,  that  his  said  costs  in  the  said 
suit  then  and  there  amounted  to  a  large  sum 
of  money,  to  wit,  the  sum  of  60/.,  of  which 
the  said  defendants  then  and  there  after- 
wards, to  wit,  on  the  said  day  and  year  afore- 
said, had  notice,  to  wit,  in  the  city  afore- 
said. The  second  count  was  nearly  similar, 
except  that  it  omitted  the  words  marked 
in  brackets  relative  to  the  consent  of  the 
plaintiff. 

The  third  count,  after  stating  the  suit  by 
Graliam  against  Chrystie  and  Taylor,  stated, 
that  "  during  all  the  time  aforesaid,  the  said 
Duncan  Graham  was  indebted  and  liable  in 
a  certain  other  large  sum  of  money,  to  wit, 
the  sum  of  648/.  17 s,  3d,  to,  amongst  divers 
other  persons,  one  James  Goodall ;  and  the 
$aid  defendants^  before  and  at  the  time  of 
the  making  their  said  promise  and  undertaking 
hereinafter  mentioned^  mere  atiomiesfor  the 
said  James  Ooodall"  The  cause  of  action 
was  then  charged  in  terms  similar  to  those 
of  the  second  count. 

The  fourth  count, — after  stating  the  pro- 
ceedings in  the  suit  between  Graliam  and 
Chrystie  and  Taylor  ;  that  Graham  was  in- 
debted to  Goodall;  that  the  plaintiff  was 
attorney  for  Graham  in  that  suit ;  and  that 
the  defendants  were  attomies  for  Goodall, 
— charged  the  cause  of  action  thus  :  **  In 
«  consideration  that  the  said  Duncan  Graham, 
at  the  special  instance  and  request  of  the  said 
defendant,  would  give  authority  to  the  said 
William  Chrystie  and  Simon  Taylor  to  pay 
the  said  sum,  to  wit,  of  165/.  ISs,  5d.  to 
the  said  James  Goodall,  they,  the  said  de- 
fendants, undertook  and  then  and  there 
faithfully  promised  the  said  plaintiff,  that 
they  would  not  accept  the  same^  but  on  pay- 
ment  to  /rim,  the  said  plaintiffs  of  his  costs  in 
the  said  suit,  as  such  attorney  for  the  said 
Duncan  Graham  as  aforesaid** 

There  were  added  counts  for  work  and 
labour,  as  an  attorney  for  the  defendants, 
and  upon  their  retainer;  with  the  usual 
money  counts.  To  the  counts  last  men- 
tioned Ihe  defendants  pleaded  the  general 
issue. 

Tathe  four  special  counts  tliey  demurred, 
assigniDgi  for  special  cause,  as  follows  : — 


That  the  promises  charged  in  those 
counts  did  not  appear  to  be  founded  on 
any  consideration  coming  from  the  plaintiff 
to  the  defendants,  but  appeared  to  be  with- 
out any  good  consideration,  and  to  be  mere 
naked  agreements : 

That  it  did  not  appear,  that  the  plaintiff 
had  any  right  to  the  sum  of  165/.  \Ss.  5d, 
mentioned  in  the  several  counts,  or  any 
right  or  authority  to  prevent  Graham  from 
giving  authority  to  Chrystie  and  Taylor  to 
pay  the  money  to  Goodall : 

That  it  did  not  appear,  that  any  judg- 
ment had  been  recovered  in  the  action  by 
Graham  against  Chrystie  and  Taylor,  or 
that  the  plaintiff  had  given  any  notice  to  the 
latter  not  to  pay  over  the  money  to  Graham 
or  to  Goodall,  or  to  any  other  person  other 
than  the  plaintiff,  as  .the  attorney  in  the 
action : 

That  it  did  not  appear,  that  the  plaintifl 
had  any  lien  or  a  right  to  the  costs. 

The  plaintiff  joinei  in  demurrer. 

Mr.  Patteson,  in  support  of  the  demur- 
rer.— ^To  support  an  assumpsit,  there  must 
be  a  consideration  moving  n'om  the  plain- 
tiff.    This  rule  is  laid  down  by  Mr.  SeU 
wyn(\),  and  supported  by  a  reference  to 
Bourne  v.  MasoniX)*     In  those  cases,  it  was 
held,  that  no  party  could  sue  upon  the  pro- 
mise who  was  not  a  party  to  the  considera- 
tion.    Here,  it  is  not  alleged  that  the  pro- 
mise was  made  in  consideration  of  anything 
done  or  relinquished  by  the  plaintiff.     The 
first  count  seems  to  be  the  only  one  with 
which  the  defendant  need  grapple.     In  that 
count,  it  is  alleged,  that  the  authority  was 
to  be  given  at  the  request  of  the  defen- 
dants.    It  seems  as  if  the  plaintiff  had  a, 
right  to    prevent    the  money  from  being 
paid  over,  and  that  he  had  relinquished  that 
right'  in  favour  of  the  defendants ;  but  it 
does  not  amount  even  to  that.     It  is  no- 
where averred,  that  the  plaintiff  had  any 
right  to  prevent  Graham  from  authorizing 
the  defendants  in  that  action  to  pay  the 
money  over.     It  may  be  admitted,  that  an 
attorney  has  a  lien  upon  the  judgment  for 
his   costs,  and  that  if  the  money  is  paid, 
in  fraud  of  that  lien,  he  would  be  allowed 
to  proceed  for  his  costs. 


s 


1)  Nisi  Priugy  p.  59. 
iS  1  Ventris,  6.  n.  6. 
(3)  Strange,- 59f. 
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[Jl/r.  JuHiee  Parke.-^lt  does  not  appear 
that  any  costs  were  due,] 

It  msLj  be  said,  that  before. judgment,  if 
the  attorney  gives  notice  to  the  adverse 
party  not  to  settle  without  securing  his  costs 
already  incurred,  he  might  have  a  right  to 
proceed  in  the  action  for  the  purpose  of  re- 
covering them.  No  doubt,  if  the  defen-* 
dants  and  the  plaintiff  in  that  action  had 
colluded,  the  attorney  might  have  gone  on  ; 
but  there  does  not  appear  to  be  any  case 
where  a  bond  fide  payment,  though  after 
notice,  has  been  held  to  be  improperly  made. 
Here,  it  is  not  even  pretended,  that  notice 
was  given.  The  plaintiff  ought  to  have 
put  himself  in  that  situation  that  he  had 
tied  up  Cbrystie  and  Taylor  from  paying 
the  money  to  Graham,  without  tlie  consent 
of  the  plaintiff.  The  count  shews  no  detri* 
ment  to  the  plaintiff,  or  any  benefit  what- 
ever derived  from  the  act  of  the  plaintiff. 
It  is  not  stated,  that  the  plaintiff  bad  any 
lien  against  his  own  client  for  costs.  It 
does  not  appear  that  the  plaintiff  might  not 
have  gone  on  for  the  costs  against  Graham, 
or  that  he  relinquished  any  rights.  It  is 
not  stated  that  he  had  any  right  to  prevent 
the  money  from  getting  into  the  hands  of 
Goodall,  or  that  he  relinquished  such  right. 

[^Mr.  Justice  Bayley. — There  is  nothing  to 
shew,  that  the  authority  is  effectual.  Chrys- 
tie  and  Taylor  never  bound  themselves  to 
accede  to  the  authority.] 

The  second  count  is  in  the  same  situation. 
The  fourth  count  states  the  promise  to  be^ 
that  the  defendants  would  not  accept  the 
165/.  135.  5d,  but  upoii  payment  to  the 
plaintiff  of  his  costs.  Tins  count,  there* 
ibre,  does  aver,  that  the  defendants  were 
attornies  of  Goodall,  and  that  the  autho- 
rity was  acted  upon ;  but  the  vice  of  that 
count  is,  tliat  the  consideration  is  there 
laid  ill. 

Mr»  Campbell,  conirh, — If  it  appears  that 
the  plaintiff  had  a  lien  on  the  money,  there 
is  a  sutficient  consideration  for  the  promise. 
Alien  belongs  to  an  attorney  upon  all  money 
recovered  or  to  be  recovered  by  him.  The 
Court  will  take  notice,  that  an  attorney  has 
a  lien  to  this  extent ;  and  this  being  a  point 
of  law,  it  was  not  necessary  to  allege  in 
the  declaration,  that  the  plaintiff  had  allien, 
or  that  he  had  waived  it.  The  question, 
as  to  the  personal  liability  of  an  attorney 


upon  such  a  promise,  does  not  arise  (4). 
The  plaintiff  had  brought  an  action  for 
16£/.  }Ss.  6d»,  and  that  sum  clearly  appears 
to  have  been  due.  The  law  raises  the 
debt,  and  will  not  presume  it  to  have  been 
satisfied. 

[Mr.  Justice  Bayley, — Has  an  attorney 
any  lien  until  the  money  is  recovered  and 
in  his  hands  ?] 

In  Reade  v.  Dupper  (5),  it  was  held,  that 
the  defendant  could  not  pay  over  the  debt 
to  the  plaintiff,  after  notice  from  the  plain- 
tiff's attorney  not  to  do  so,  even  where  no 
fraud  could  be  charged.  In  Dr'inkwatet  v. 
Goodwin  (6),  it  was  held,  a  factor  had  a  lien. 

\Mr.  Justke  Parke. — He  in  that  case 
made  the  contract.  The  plaintiff  here  does 
not  give  up  his  claim  against  Graham  or 
upon  the  money.] 

As  matters  stood  before  this  contract  was 
entered  into,  the  plaintiff  might  have  re- 
sorted to  his  own  client,  and  had  a  chance 
of  obtaining  payment  out  of  the  sum  to  be 
recovered.  It  was  not,  strictly  speaking,  a 
lien,  because  there  was  no  possession.  It 
was  the  chance  of  recovering  money,  and 
of  repaying  himself  out  of  that  money  when 
the  lien  would  have  accrued.  The  ques^^ 
tion  is,  whether  a  waiver  of  that  advantage 
is  a  sufficient  consideration  to  support  the 
promise  that  is  implied  in  the  terms  of  the 
question.  It  is  immaterial  whether  the 
promissor  derives  any  benefit  from  the  con- 
sideration. The  lien  would  attach  if  tlie 
money  was  paid  in  the  course  of  a  suit. 

[A/r.  Justice  Bayley, — There  is  nothing 
to  shew  that  the  plaintiff's  right  to  call 
upon  Graham  has  been  impeached^  or  to 
shew  that  Graham  is  insolvent.] 

The  giving  up  of  the  security  is  sufflci*' 
ent.  The  moment  the  authority  was  given, 
with  the  plaintiff's  assent,  he  had  no 
longer  any  claim  upon  the  165/.  13^.  5</. 
He  could  only  look  to  Graliam,  his  own 
client. 

[Mir.  Justice  Parke. — In  Read  v.  Dupper^ 
there  was  a  judgment.  Before  judgmentf 
could  the  attorney  prevent  the  defendant, 

(4)  Upon  the  question,  as  to  the  personal  liability, 
— see  Banell  v.  Jones,  3  B.  &  A.  47 ;  £«  j^rU 
Hoghes,  5  B.  6e  A.  48S ;  Iresoo  v.  Ckmtngton, 
1  B.&C.158;  s.o.lLawJoani.lLB.71;  t  D. 
&  R.  307  ;  Scraoe  v.  Whittiogton,  2  B.  &  C.  It; 
3  D.  &  R.  195 ;  s.  c.  1  Law  Joom.  K.B.  SSI, 

(5)  6  Term  Rep.  361. 
(6)CowpQr,«»l« 
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by  a  notice,  from  paying  the  debt  to  a 
solvent  plaintiff.?  My  impression  is,  that 
there  must  be  fraud ;  a  settlement,  with  the 
knowledge,  that  no  part  of  the  money  will 
reach  the  attorney.  Where  there  is  no 
fraud,  you  may  compromise,  and  receive 
the  money.] 

[ilfr.  Justice  Bayley. — If  Graham  had 
thought  fit,  he  might  have  entered  into  an 
arrangement  in  the  original  action.  Even 
in  the  Common  Pleas,  where  the  prac- 
tice is  rather  different,  upon  this  point  the 
Court  will  not  interfere,  except  in  cases  of 
fraud.] 

The  question  is,  whether,  after  the  autho- 
rity had  been  given,  the  plaintiff  was  equally 
secure  as  before.  He  is  now  confined  to 
Graham,  and  may  lose  his  costs  altogether. 
Then,  there  is  sufficient  perfor^mance  aver- 
red ;  and,  even  if  the  right  of  the  plaintiff 
were  doubtful,  his  giving  up  that  which 
is  contended  to  be  a  right,  is  a  sufficient 
consideration  to  support  a  promise :  Long'* 
ridge  v.  Dorville{7).  The  plaintiff  did  give 
his  assent  to  the  authority. 

[^/r.  Justice  Bay  ley. — Non  constat,  that 
the  authority  was  acquiesced  in  by  Chrystie 
and  Taylor.] 

That  is  immaterial ;  because  it  would 
authorize  them,  if  they  chose,  to  act  upon 
it ;  and  the  chance  of  its  being  acted  upon  is 
sulBcient. 

[il/r.  Justice  Bayley, — Unless  Chrystio 
and  Taylor  consented  to  pay  over  the  money 
to  Goodall,  the  parties  remain  as  they  were. 
If  the  authority  was  not  acted  on,  it  is  use- 
Jess.  U[}on  this  count,  the  right  seems  still 
to  remain  as  perfect  as  ever.] 

[A/r.  Justice  Par  Ice, — You  say  that  Gra- 
ham is  prejudiced,  and  that  thereby  you  are 
injured.] 

The  plaintiff  is  no  longer  in  the  same  si- 
tuation. There  was  nothing  to  prejudice 
his  interposition  before. 

{^Mr.  Justice  Parke. — The  other  counts 
are  much  more  difficult  to  support  than  the 
first.  There  is  nothing  moving  from  the 
plaintiff.  The  plaintiff  must  confer  a  be- 
nefit or  suffer  detriment.] 

Afr.  Paterson,  in  reply. — The  injury  is  of 
the  minutest  quantity,  if  any. 

[il/r.  Justice  Parke. — -The  question  is, 
whether  giving  up  a  remote  chance  is  a 
sufficient  consideration.] 

(7)  5  Bam.  &  Aid.  117. 
Vol.  VIL  K.B. 


The  consideration  ought  (o  be  alleged 
with  complete  accuracy.  It  is  not  alleged, 
that  the  consent  of  the  plaintiff  was  given 
at  the  request  of  the  defendants. 

[Mr,  Justice  Parke. — Suppose  it  had  been 
alleged,  in  consideration  plaintiff  should 
consent.] 

It  might  have  been,  that,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  de- 
fendants, had  consented  that  Graham  should 
do  so  and  so ;  but,  even  then,  there  ought 
to  appear  something  for  which  a  consent  is 
necessary.  It  is  not  so  shewn.  If  it  had 
said,  that  Graham  was  unable  to  pay,  and 
that  notice  had  been  given,  it  would  have 
been  within  the  case  of  Read  v.  Dupjper. 
The  plaintiff  might  have  said,  that,  in  con- 
sideration he  had  forborne  to  give  notice, 
the  defendants  promised.  There  is  no  dis- 
tinct averment,  that  the  plaintiff  ever  waived 
his  chance.  The  declaration  ought  to  shew« 
that  the  plaintiff  agreed  to  sustain  detri- 
ment, and  that  he  did  sustain  detriment. 
There  is  nothing  to  shew  that  any  detri- 
ment was  sustained.  The  plaintiff  may  still 
have  a  right  to  proceed  to  judgment  agamst 
Chrystie  and  Taylor  in  the  name  of  Gra- 
ham ;  besides  the  first  count  contains  no 
allegation  of  non-payment. 

[Mr.  Justice  Parke. — ^That  omission  is  not 
assigned  as  ground  of  special  demurrer ; 
and  tiierefore,  the  demurrer  must  be  con- 
sidered in  that  respect  as  general.] 

If  this  is  a  consideration,  it  is  the  least 
that  was  ever  put  into  a  declaration.  If 
the  situation  of  the  parties  is  at  all  altered, 
it  is  by  the  act  of  third  persons,  over  whom 
the  plaintiff  had  no  controul  whatever. 

The  Court  took  time  to  consider ;  and, 
on  this  day,  without  giving  judgment,  inti- 
mated an  opinion,  that  the  matter  alleged 
as  the  consideration  for  the  defendants'  pro- 
mise, was  not  sufficient. 

Mr.  Justice  Parke  observed,  "  I  had  some 
little  doubt  about  it ;  but  I  now  think  there 
is  not  a  sufficient  consideration  stated  to 
support  the  defendants'  promise.  The  con- 
sent given  by  the  plaintiff  to  the  paying  over 
the  money  to  Goodall,  was  purely  void. 
The  act  to  which  he  consented  might  have 
been  done  without  his  consent ;  and,  though 
his  chance  of  getting  payment  of  his  costs 
may  thereby  have  become  diminished,  I  do 
not  think  that  is  sufficient,  because  it  has 

SA 


178 


COURT  OF  KING'S  BENCH : 


been  diminished  not  by  any  act  of  his  own, 
but  by  the  act  of  a  third  person,  over  whom 
be  had  no  controul.  It  has  not  been  shewn 
in  the  argument  (for  that  is  the  point,)  that 
the  plaintiff  could  prevent  Graham  giving 
the  authority  to  pay  Goodall." 

Upon  this  intimation,  the  plaintiff's  coun« 
sel  craved  leave  to  amend  the  declaration, 
in  the  hope,  that  some  other  facts  might 
be  introduced  so  as  to  make  it  sustainable. 
Accordingly,— 

Leave  to  amende  on  payment  of  costs. 

[Note, — Before  the  above  action  was  com- 
menced, the  matter  in  dispute  had  been  the 
subject  of  a  motion  to  the  Court,  calling 
upon  the  defendants  in  the  first  action,  and 
Messrs.  Watson  and  Byrom,  the  defendants 
in  the  above  action,  to  shew  cause  why  they, 
or  one  of  them,  should  not  pay  the  pre- 
sent plaintiff,  J.  M.  Taylor,  his  costs  in  the 
action  against  Chrystie  and  Taylor.  Upon 
the  hearing  of  that  rule.  Lord  Tenterden, 
C.  J.,  observed,  '*  This  is  not  the  ordinary 
case.  I  see  no  cause  to  say,  Watson  and 
Byrom  should  pay  these  costs;  for  they 
were  not  concerned  for  parties  to  the  action." 
The  rule  was  therefore  discharged  without 
costs.] 
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•  { 


SIKCLAIR  AND  ANOTHER  V. 
BOWLES.  • 


Contract — Part'performance, 

In  general,  an  entire  contract  is  not  divi- 
sible ;  and  a  part-performance  cannot  there- 
fore be^ihe  subject  of  an  action,  either  upon 
the  contract  itself,  or  for  the  value  of  labour 
applied  to,  and  materials  'wrought  up  with, 
the  property  of  the  defendant,  the  subject  of 
the  contract. 

Assumpsit  for  work  and  labour,  and  goods 
sold  and  delivered.  The  cause  was  tried 
at  the  Guildhall  Sittings,  in  Hilary  term, 
before  Mr.  Justice  Parke,  when  the  materia! 
facts  appeared  to  be  as  follows  : — 

The  demand  was  1 0/.  for  work  done  to» 
and  materials  provided  for,  some  glass 
chandeliers  of  the  defendant.  The  order 
was  of  tlie  plaintiff'  seeking ;  and  one  of 

•  S.  C.  9  B.  &  C.  9?. 


them,  on  looking  at  the  chandeliers,  said, 
he  would  repair  them  for  8/. ;  but,  on  the 
defendant  pointing  out  to  him  that  several 
things  were  required,  that  three  arms,  were 
wanted,  and  observing,  that  if  they  were 
done  complete,  he  would  give  10/.,  the 
plaintiff  said  he  would  complete  them  for 
that  sum.  He  afterwards  calletl  to  take 
them  away ;  and  was  told  by  the  defendant 
not  to  take  them,  unless  he  would  complete 
them  for  the  10/.  He  took  them  away; 
and  returned  them  in  a  few  days,  but  by  no 
means  in  a  complete  state,  and  one  of  the 
arms,  which  was  perfect  when  taken  away, 
was  broken.  But  a  few  articles,  such  as 
icicles  and  drops  had  been  supplied. 

The  defence  was,  that  the  contract  being 
entire,  and  the  plaintiffs  having  totally  failed 
in  the  performance,  they  were  not  entitled  to 
recover  anything  at  all. 

The  plaintiffs  urged,  tliat  at  all  events 
they  were  entitled  to  recover  for  the  ma- 
terials actually  supplied,  if  not  a  fair  sum 
for  the  work  performed. 

The  learned  Judge  thought  the  contract 
was  entire;  and  that,  as  the  plaintiffs  had  not 
performed  their  part,  they  were  not  entided 
to  recover  at  all ;  but  he  put  two  questions 
to  the  jury  : — 

First — Whether  the  contract  had  been 
substantially  completed  according  to  the 
intention  of  the  parties  ?  This  the  jury  an- 
swered in  the  negative. 

Secondly — Whether  the  defendant  had 
derived  any  benefit  from  the  work  done ; 
and,  if  he  had,  to  what  amount?  The  jury 
answered  that  the  defendant  had  derived 
such  benefit,  to  the  amount  of  5L 

His  Lordship  then  nonsuited  the  plaintiffs, 
reserving  leave  for  them  to  move  to  enter  a 
verdict  fbr  5L 

Mr,  Gumey  now  moved. — The  defendant 
is  surely  bound  to  pay  for  that  from  which 
he  has  derived  benefit.  Where  a  contract 
for  the  sale  of  goods  is  entire,  and  some 
of  the  goods  are  delivered,  and  the  buyer 
does  not  return  them,  he  must  pay  for 
those  he  keeps,  although  tlie  remainder  be 
not  delivered  ;  though  the  plaintiff  may  be 
liable  to  an  action  for  non -performance  of 
his  contract  to  deliver.  The  keeping  of 
part,  raises  an  implied  new  contract  to  pay 
lor  them.  At  all  events,  the  plaintiffs  should 
recover  for  their  own  property  which  has 
been  applied  to  the  defendant's  chandelier. 
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The  icicles  and  dropt  should  have  been  re-  merchant  became  patussed  of  the  note  vnder 
tamed,  iftbe  defendant  did  not  mean  to  pay  circumstancei  which  would  entitle  lum  to 
for  them*  recover* 


Lord  Temterden, — The  plaintifis  ought  to 
have  demanded  the  last  articles.  But  the 
contract  has  not  been  performed,  and  they 
are  not  entitled  to  recover  anything  at  all. 

Mr,  Justice  Bayley. — This  was  an  entire 
contract*  The  plaintiffs  have  not  performed 
their  part;  and  the  defendant  haa  been 
thereby  discharged  from  his  part. 

Rulerefuied* 

[Note. — The  decision  in  the  above  case, 
may  at  first  sight  appear  to  be  contrary  to 
SJupton  v.  Cas$en{2)9  upon  the  question^ 
whether  it  is  necessary  for  the  seller  to  de-* 
mand  back  the  part  of  the  property  which  has 
been  delivered,  or  whether  it  is  incumbent 
on  the  buyer  to  deliver  it  back.  In  Shipton 
V.  Coueii,  the  seller  was  allowed  to  recover 
for  the  part  delivered  and  not  returned. 
But  the  goods  were  there  not  wrought  up 
with  the  buyer's  property  as  they  were  in 
this  case ;  and  it  was  but  reasonable  here 
that  the  defendant  should  not  be  expected 
to  sever  his  own  property  from  that  of  the 
plaintifis, — at  least,  until  the  latter  applied 
to  him  to  do  so.]  «« 
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•  { 


OB  LA  CHAUMETTE  V,  TUE  BANK 
OF  EKGLANO.  * 


Bank  Note. 

1.  Whether  a  Bank  of  England  note  it 
transferrabU  abroad,  so  as  to  give  the  person 
who  receives  it  abroad  a  right  of  action  in 
England — qusere. 

2.  Where  a  Bank  of  England  note  had 
been  stolen^  became  circulated  in  France,  and 
was  transmitted  by  a  merchant  in  France  to 
his  correspondent  in  England,  in  part  pay* 
meni  of  an  account^  but  tfie  English  corre^ 
spondent  made  no  advance  upon  the  credit  of 
the  note : — Held,  that  he  could  not  maintain 
an  action  against  the  Bank  (who  had  stopped 
the  mote  J,  without  proving  that  the  French 

(f)  5B.  &  C.  578;  s.  c.  8P.  &R.  190;  4 
Lmr  JowB.  KJ3. 199. 
*  S.C.9B.&aS08, 


This  was  an  action  of  trover  for  a  Bank 
of  England  note  for  500/. 

Plea — ^The  general  issue. 

The  cause  was  tried,  before  Lord  Tenter* 
den,  at  the  Guildhall  Sittings  after  Midiael- 
mas  term  1827,  when  the  following  appear- 
ed to  be  tha»  principal  facts,  respecting 
which  there  was  no  dispute. 

The  plaintiff,  being  possessed  of  the 
note  in  question,  which  in  the  usual  form 
was  payable  to  the  bearer,  on  the  29th  of 
May  1827,  caused  it  to  be  presented  at 
the  Bank  of  England ;  and  the  defendants 
detained  the  same,  on  the  ground  that  the 
note  had  been  stolen  some  time  before,  from 
a  person  named  Hasleton,  and  refused  to 
deliver  tlie  note  to  the  plaintiff,  or  to  pay 
him  the  amount  thereof.  The  defendanU 
proved,  that  Hasleton,  about  the  28th  of 
February  1826,  being  possessed  of  the  note 
above  mentioned,  in  the  night  of  that  day 
the  same  was  stolen  from  him.  The  defen- 
dants also  proved,  that  the  plaintiff  had 
stated  that  he  had  received  the  following 
letter,  which  he  sent  to  them  as  a  letter  re* 
ceived  by  him  from  liis  principals,  Odier  fr 
Co.,  dated  Paris,  July  21,  1827.  *'  We 
should  have  liked  to  trace  the  sales  of  the 
stolen  500/.  note  to  their  source,  but  unfor* 
tunately  our  endeavours  have  not  been  very 
successful,  and  we  doubt  whether  Mr. 
Hasleton  will  be  able  to  discover  the  thief. 
We  offer  him,  however,  our  best  services, 
and  will,  if  he  chooses  to  pay  tlie  expenses, 
take  any  steps  that  may  appear  desirable  to 
him.  Our  seller  is  a  Mr.  Emerique,  a  bul- 
lion-dealer, who  has  signed  his  name  on  the 
back  of  the  note.  His  seller,  Mr.  Duval, 
another  bullion-dealer,  residing  in  the  Pas- 
sage du  Panorama,  who  says  he  bought  the 
Hbte  of  an  English  gentleman,  whose  name 
and  address  he  does  not  know.  The  latter 
adds  that,  being  well  acquainted  with  bank 
notes,  when  he  buys  them  he  merely  ascer- 
tains their  genuineness,  which,  though  a 
vague  mode  of  dealing,  is  a  very  current 
one  amongst  our  bullion  men,  as  the  ad- 
dresses which  are  given  are  generally  false, 
and  other  precautions  cannot  well  be  taken. 
If  the  loser  should  wish  us  to  summon  Mr. 
Duval  before  a  commissary  of  the  police, 
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we  will  do  so.     We  do  not  believe  it  will 
lead  to  a  beneficial  result." 

To  prove  that  this  letter  was  a  transla- 
tion of  a  letter  from  Odier  &  Co.,  sent  by 
tlie  plaintiff  to  the  defendants,  the  plain- 
tiff's clerk  was  called  as  a  witness  by  the 
defendants.  He  proved  that  the  plaintiff 
was  a  merchant  in  extensive  business,  and 
corresponded  with  the  firm  of  Odier  &  Co. 
at  Paris,  and  was  in  the  habit  of  receiving 
from  them,  and  other  houses  there,  large 
remittances  in  bills  of  exchange  and  bank- 
notes ;  that,  in  the  course  of  a  year  he  had 
received  remittances  from  Odier  &  Co. 
alone  to  the  amount  of  40,000/. ;  that  he 
received  the  bank-note  in  question  on  the 
28th  day  of  May,  being  part  of  a  remit- 
tance of  a  sum  of  1300/. ;  and  that,  at  the 
time  when  he  so  received  it,  Odier  &  Co. 
owed  the  plaintiff  a  balance  of  1700/.  ; 
that  balance,  however  was  reduced  to  900/. 
by  other  remittances,  before  he  had  notice 
that  the  note  in  question  was  stopped  at  the 
Bank.  The  course  of  business  between  the 
plaintiff  and  Odier  &  Co.  was  for  Odier  & 
Co.  to  make  remittances  to  the  plaintiff 
from  Paris  to  London,  and  for  the  plaintiff 
to  remit  to  them  from  London  to  Paris,  and 
so  take  advaptage  of  the  exchange,  and 
they  divided  between  them  the  profits  at 
the  end  of  the  year ;  each  party  was  how- 
ever answerable  for  the  paper  transmitted 
to  the  other.  It  was  stated,  that  Bank 
of  England  notes  to  the  amount  of  5001, 
were  commonly  bought  and  sold  at  Paris 
by  money-changers ;  and  that  when  a  money- 
changer sold  a  bill  of  exchange,  or  a  note, 
to  a  banker  or  merchant,  he  put  his  name 
upon  the  bill,  and  warranted  the  payment  of 
It ;  and,  in  case  of  a  note,  he  guaranteed  on 
a  separate  paper,  called  a  va/,  that  the  note 
was  genuine.  Upon  these  facts,  the  defen- 
dants' counsel  contended — 

First — ^That  although  Odier  &  Co.  were 
indebted  to  the  plaintiff  at  the  time  when  h^ 
received  the  note,  yet,  as  he  had  not  given 
them  any  further  credit  on  the  faith  of  the 
note,  before  he  had  notice  that  payment  had 
been  stopped  at  the  Bank,  he  must  be  con- 
sidered as  having  received  it  as  their  agent, 
and  tliat  he  could  recover  on  their  title 
only.  For  this  they  cited  Sohmms  v.  t/te 
Bank  of  England{\) ;—» and, 

(1)  13  £aat>  13b»  in  note. 


Secondly — Assuming  that  to  be  so,  it  was 
incumbent  on  the  plaintiff  to  shew  that 
Odier  &  Co.  gave  full  value  for  the  bill. 

Thirdly — That,  as  promissory  notes  were 
transferrable,  not  by  the  custom  of  mer- 
chants, but  by  the  3  &  4  Anne,  c.  9,  which 
placed  them  on  the  same  footing  as  inland 
bills  of  exchange,  a  promissory  note  made 
in  this  country  was  not  assignable  in  France ; 
that  this  note  must  therefore  be  considered 
a  mere  chattel ;  and  that,  being  so,  and 
having  been  feloniously  stolen  from  Hasle- 
ton,  the  property  in  it  remained  in  him. 

Lord  Tenterden  said,  that,  as  the  last 
point  was  one  of  considerable  importance, 
be  would  give  no  opinion  upon  it;  but 
would  reserve  liberty  to  the  defendants  to 
move  to  enter  a  nonsuit  if  there  should  be 
a  verdict  for  the  plaintiff.  As  to  the  other 
point,  he  was  of  opinion,  that,  for  the  pur- 
poses of  this  cause,  the  plaintiff  must  be 
considered  identified  with  Odier  8r  Co.,  and 
that  unless  they  could  recover  be  could  not; 
and  he  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  if,  upon  the  evidence,  they 
were  of  opinion,  that  Odier  &  Co.  obtained 
the  note  in  the  ordinary  course  of  business. 
A  verdict  having  been  found  for  the  plaintiff, 
a  rule  nisi  had  beey^  obtained  for  a  nonsuit, 
upon  the  ground  tliat  Odier  &  Co.  had  ac- 
quired no  property  in  the  note  by  the  de- 
livery ;  or  for  a  new  trial,  on  the  ground 
that  the  plaintiff  ought  to  have  proved  that 
Odier  &  Co.  gave  value  for  it. 

Sir  /.  Scarlett  now  shewed  cause. — The 
plaintiff  received  this  note  in  payment  of  a 
debt  due  to  him  from  Odier  &  Co.  It  is 
not  pretended  that  he  came  by  the  note  im- 
properly. He,  therefore,  acquired  a  pro- 
perty in  it,  and  a  right  to  sue  upon  it. 
Had  there  been  no  debt  due  from  Odier  & 
Co.  to  the  plaintiff,  and  he  had  sued  as 
their  agent,  he  must  have  shewn  that  they 
gave  a  consideration  for  it.  In  Solomons  ▼• 
the  Bank  of  England,  it  did  not  appear 
that  the  person  who  transmitted  the  note 
from  Holland  was  indebted  to  his  corres- 
pondent in  England.  But,  admitting,  for 
the  sake  of  the  argument,  that  the  plaintiff 
is  identified  with  Odier  &  Co.,  and  can  re- 
cover only  on  their  right,  there  is  no  fact  to 
warrant  an  inference  that  the  latter  took  the 
note  under  circumstances  which  ought  to 
have  excited  in  the  mind  of  a  prudent  per- 
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son  any  suspicion  that  it  had  not  been  pro<- 
peHy  obtained.  Odier  &  Co.  were  proved 
to  be  respectable  merchants,  in  the  habit  of 
transmitting  bank  notes  to  this  country. 
The  question  is,  whether,  (as  in  the  case  of 
Ddwn  V.  Hailing  and  others  (2), )  the  holder 
of  the  note  has  exercised  due  caution. 
Upon  being  required  by  the  plaintiff,  at  the 
instance  of  the  defendants,  to  state  how 
they  acquired  the  note,  Odier  &  Co.  point- 
ed out  the  source  by  giving  the  name  and 
address  of  the  persons  through  whose  hands 
the  note  had  come  to  them.  The  circum- 
stances proved,  not  only  throw  no  suspicion 
on  Odier  &  Co.,  but,  on  the  contrary,  are 
evidence  that  they  took  it  in  the  ordinary 
course  of  trade,  and  the  jury  have  found 
that  to  be  the  fact.  The  only  question  in 
tlie  cause,  that  of  proper  caution  on  the 
part  of  Odier  &  Co.,  has  been  decided  by 
the  jury. 

Mr.  Serjeant  Bosanquelt  contra. — The 
plaiutiff  is  jointly  concerned  with  Odier  & 
Co.,  and  cannot  recover  unless  they  have 
a  good  tide  to  the  note.  The  plaintiff  was 
tlie  agent  of  Odier  8c  Co.,  and  ahhougli 
they  were  indebted  to  him  at  the  time  when 
the  note  was  remitted,  he  did  not  advance 
to  them  any  money  on  the  faith  of  this  note. 
His  situation  has  not  been  in  any  degree 
changed ;  the  argument  on  the  other  side 
in  substance  is,  that  any  person  who,  in  a 
foreign  country,  may  have  possessed  him- 
self of  a  bank  note,  under  circumstances 
which  would  prevent  his  recovering  upon  it, 
may,  by  sending  it  to  a  creditor  in  this 
country,  enable  the  latter  to  maintain  an 
action  upon  it.  In  Solomons  v.  the  Bank  of 
England^  it  did  not  appear  whether  there 
was  an  antecedent  debt  due  to  the  plaintiff 
from  his  correspondent  at  Middleburgh.  It 
is  stated,  indeed,  by  Lord  Kenyon,  that  it 
did  not  appear  that  the  plaintiff  had  given 
any  consideration  for  it,  Solomons  received 
it  as  the  agent  of  Henriquez  and  Co.  of 
Bliddleburgh  ;  and  his  right  to  recover  was 
considered  to  depend  upon  their  right.  This 
case  is  substantially  the  same ;  the  plaintiff 
is  the  agent  in  England  of  Odier  &  Co. ; 
ami  they  are  the  agents  in  France  of  the 
plaintiff.  They  assist  each  other  in  carry- 
ing on  money  transactions ;  and,  at  the  end 
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of  tlie  year,  divide  the  profits ;  but  each  is 
answerable  for  the  paper  transmitted  to  the 
other.  Then,  what  was  the  conduct  of 
Odier  &  Co.,  taken  from  their  own  letter  ? 
It  does  not  appear  from  their  own  state- 
ment, that  they  gave  the  full  value  for  it ; 
and  if  tliey  gave  less  than  the  full  value, 
that  circumstance  would  raise  a  strong  sus- 
picion that  they  obtained  it  improperly : 
and  it  is  a  remarkable  fact  that,  with  the 
knowledge  that  bank  notes  are  sold  to  bul- 
lion-dealers with  false  addresses  of  the 
sellers,  they  buy  this  note  of  a  bullion- 
dealer.  They  state  that  they  bought  it  of 
Emerique,  and  that  he  bought  it  of  Du- 
val ;  but  it  is  clear,  according  to  their 
own  statement,  that  Duval  took  it  under 
circumstances  which,  if  the  transaction  had 
taken  place  in  this  country,  would  have  pre* 
vented  him  from  acquiring  any  property  in 
it ;  and  the  knowledge  of  the  practice  seems 
to  have  been  as  much  within  the  knowledge 
of  Odier  &  Co.  as  within  that  of  Emerique 
and  Duval.  Duval  merely  ascertained  the 
genuineness  of  the  note,  and  did  not  require 
the  name  of  the  person  from  whom  he  re- 
ceived it ;  even  if  the  instrument  is  to  be 
considered  as  one  in  which  the  property 
passes  by  delivery,  Duval  could  not  nave 
recovered  upon  it ;  but  here,  the  note  was 
not  transferred  to  Odier  &  Co.  by  way  of 
payment  in  tlie  ordinary  course  of  business, 
but  as  a  subject  matter  of  sale  ;  and, 
having  acquired  it  by  purchase,  they  have 
no  right  to  treat  it  as  an  interest  transfer- 
rable  by  delivery.  If  it  came  to  them 
merely  by  purchase,  it  must  be  subject  to 
all  the  principles  which  govern  matters  of 
sale.  Here  they  seek  to  recover  the  in- 
strument itself — the  very  paper  in  which 
they  have  acquired  an  interest  by  sale  or 
transfer  ;  and  they  ought  therefore  to  have 
shewn  they  gave  full  value  for  it,  as  one  of 
the  facts  necessary  to  give  them  the  right 
oT  property  in  it.  But,  thirdly,  this  case 
is  not  to  be  considered  in  the  same  light  as 
if  the  note  had  been  taken  by  Odier  &  Co. 
in  the  ordinary  course  of  payment  in  this 
country.  For,  though  such  a  note,  payable 
to  bearer,  generally  passes  by  delivery  to 
the  person  who  takes  it,  yet  it  is  a  mere 
promissory  note,  and  not  transferrable  (like 
a  bill  of  exchange)  by  the  custom  of  mer- 
chants, but  by  the  statute  d  &  4  Anne,  c.  9. 
which  makes  a  note  m  writingi  signed  by  the 
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parly  who  makes  the  aame,  vrherehy  such 
party  promisea  to  pay  to  any  other  person, 
or  his  order,  any  sum  of  money,  assignable 
or  indorsable  over  in  the  same  manner  as 
inland  bills  of  exchange  are,  according  to 
the  custom  of  merchants.  That  statute 
made  a  promissory  note  transferrable  by  in- 
dorsement in  England;  but  in  France  a 
promissory  note  made  in  England  must  still 
be  considered  a  mere  chattel. 

[^Lord  Tenterden, — Before  the  statute  of 
Anne,  a  promissory  note  was  not  transfer- 
rable in  England  by  indorsement ;  but  by 
the  law  of  France  and  other  countries,  is 
such  an  instrument  transferrable  by  indorse- 
ment ?  and  if  so,  is  it  by  tlie  law  of  mer- 
chants or  by  positive  enactment  ?] 

According  to  Pothier — TraiUdu  eonirat 
de  change  (S)t — bills  of  exchange  are  not 
transferrable  in  France  by  the  law  of  mer- 
chants, but  by  a  particular  ordonnance ;  and 
it  does  not  appear  that  there  is  any  distinc- 
tion between  a  bill  of  exchange  and  a 
promissory  note  in  that  respect.  In  the 
oaae  of  Carr  v.  Shaw  (4),  cited  in  BayUy 
on  BUUf  p.  m,  in  an  action  on  a  promissory 
note  made  at  Philadelphia,  the  Court  inti- 
mated a  strong  opinion  that  the  statute  did 
not  apply  to  foreign  promissory  notes. 
Then,  if  this  instrument  be  not  a  promis- 
sory note  transferrable  by  delivery,  it  is  like 
a  parchment  or  paper,  valuable  as  a  secu- 
rity 3  it  is  a  mere  chattel ;  and  where  a 
chattel  has  been  obtained  by  fraud  or  felony, 
the  property  in  it  does  not  pass,  but  re- 
mains in  the  original  owner. 

Mr.  F,  Pollock  on  the  same  side  was 
stopped. 

Lord  Tenterden. — We  think  the  plaintiff 
stands  in  the  same  situation  as  Odier  &  Co., 
who  sent  the  note  to  him  ;  they  were  mu- 
tually agents  for  each  other :  and  unless 
therefore  we  were  to  lay  down  a  rule  that  a 
party  who  holds  a  note,  however  obtained, 
may,  by  merely  remitting  it  to  a  person  to 
whom  he  is  indebted,  enable  him  to  sue,  we 
must  say  that  the  plaintiff  must  be  consi- 
dered as  representing  Odier  &  Co. ;  and  that, 
if  he  can  recover  at  all,  it  must  be  upon 
their  right.  Then  that  brings  it  to  the  ques- 

(3)  Pothier,  by  Dopin,  vol.  vSU  p.  125.    Paris 
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tion,  whether  Odier  &  Co.  could  recover ; 
and  that  appears  to  involve  two  points: 
first,  whether  Odier  &  Co.  gave  auch  value 
for  the  note  as  to  exempt  them  not  only 
from  any  reasonable  ground  of  8us]ticioD  of 
any  knowledge  that  it  had  been  improperly 
obtained,  but  also  from  the  charge  of  any 
want  of  caution  in  the  taking  it.  That  is  a 
question  of  fact ;  as  all  that  is  known  at 
present  is,  that  they  bought  the  note.  What 
the  effect  of  the  finding  of  that  fact  may  be 
(if  it  be  in  favour  of  Odier  &  Co.)  we  are 
not  called  upon  now  to  decide — If  a  note 
of  this  description  be  not  transferrable 
abroad,  although  the  transaction  be  clearly 
bondJUUf  the  holder  cannot  recover.  I  do 
not  at  present  say,  that  that  is  the  law. 
That  will  be  the  question  ;  there  will  be  an 
opportunity  given  of  raising  that  question 
upon  the  record.  If  the  cause  goes  down 
to  another  trial,  Odier  &  Co.  may  prove,  aa 
they  probably  will,  that  they  gave  such 
value  as  to  exempt  them  from  all  ground  of 
suspicion  of  any  knowledge  that  thia  note 
was  improperly  obtained,  and  also  ft'om  the 
charge  of  a  want  of  caution  in  the  taking  it; 
and  in  order  that  tliey  may  be  enabled  to 
give  that  evidence,  we  tliink  the  cause 
should  go  to  another  trial.  I  have  adverted 
to  the  other  point  of  law,  not  to  give  any 
opinion  upon  it ;  but  merely  that  it  may  be 
raised  upon  the  record.  It  is  a  question  of 
law  of  very  great  importance ;  and  upon 
which  I  should  be  exceedingly  unwilling  to 
give  an  opinion  without  hearing  the  ques- 
tion very  fully  diseussed,  .and  giving  it  very 
great  consideration.  On  the  one  hand,  we 
are  to  take  care  that  we  do  not  prevent  the 
circulation  of  the  Bank  of  England  notes  in 
foreign  countriea.  It  would  be  very  incon- 
venient to  merchants  and  travellera  if  we 
should  do  that.  But,  on  the  otlier  hand, 
we  muat  not  shut  our  eyes  against  existmg 
facts  that  come  to  our  knowledge.  It  has 
now  become  to  a  certain  degree  the  prac- 
tice, when  notes  to  a  large  amount  are 
stolen^  to  get  them  conveyed  abroad,  in 
order  that  they  may  pass  there,  and  that  the 
person  who  takes  them  may  sue  upon  them  in 
England.  We  think  upon  the  whole  there 
should  be  a  new  trial,  to  give  the  plaintiff 
an  opportunity  of  proving  that  Odier  &  Co. 
gave  full  value  for  the  note,  and  that  they 
took  it  under  eireumatencea  whksb  exempt 
them  from  suspicions  aa  well  m  ftom  • 
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charge  of  the  want  of  due  caution,  and  of 
raising  upon  the  record  the  other  very  im* 
portant  question. 

New  triah 


1829 
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7RAKKLIN  V.  THE  BANK  OF 
ENOLAKD.* 


Stock — Executor. 

Where  a  testator  makes  a  specific  bequest 
of  stock  in  the  public  funds  to  one  person,  and 
appoints  another  as  his  executor ,  the  executor 
is  entitled  to  have  the  stock  transferred  into 
his  namCf  unless  he  has  previously  assented 
to  the  legacy, 

Tliis  was  a  case  sent  by  the  Lord  Chan- 
cellor for  the  opinion  of  this  Court.  The 
Equity  Case  which  led  to  it  will  be  found 
in  4  LawJourn.  Chancery,  214.  Franklin  v* 
ike  Bank  of  England. 

CASE. 

John  Franklin,  by  his  will,  bearing  date 
the  29th  of  November  1822,  attested  by 
three  witnesses,  gave, .  devised,  and  be- 
queathed unto  Thomas  Franklin,  the  manors, 
messuages,  lands,  freehold,  leasehold,  and 
copyhold  estates,  hereditaments,  and  pre- 
mises therein  mentioned  and  described,  to 
hold  the  same  unto  the  said  Thomas  Frank- 
lin for  the  term  of  his  life,  without  im- 
peachment of  wasfe  ;  and  after  die  decease 
of  the  said  Thomas  Franklin,  the  said  tes- 
tator gave,  devised,  and  bequeathed  the 
same  unto  George  Jones  Be  van  and  his 
heirs,  to  the  uses  therein  and  hereinafter 
mentioned,  that  is  to  say,  to  the  use  of  the 
said  testator's  grandson,  Richard  Franklin, 
who  was  the  son  of  the  said  Thomas  Frank* 
lio,  and  his  assigns,  for  his  life,  without  im- 
peachment of  waste  ;  with  remainder  to  the 
use  of  the  said  George  Jones  Bevan,  in 
trust  to  preserve  contingent  remainders; 
with  several  remainders  and  limitations 
over  in  tail,  in  favour  of  the  issue  of  the 
aaid  Richard  Franklin,  and  of  the  said  Tho* 
mas  Franklin,  and  with  the  ultimate  limita- 
tion to  his  (the  testator's)  own  right  heirs. 
And  the  said  testator,  in  and  by  his  said 
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will,  gave  and  bequeathed  all  the  monies 
which  he  might  have  at  the  time  of  his  de* 
cease  in  the  three  per  cent,  consolidated 
bank  annuities,  or  any  other  public  funds, 
unto  his  cousin  Catherine  Bevan,  spinster^ 
since  deceased,  and  the  said  George  Jones 
Bevan,  and  the  survivor  of  them,  upon  the 
trusts,  and  to  and  for  the  several  uses,  in* 
tents,  and  purposes  therein  and  hereinbefore 
mentioned  and  referred  to,  concerning  his 
real  estates  thereinbefore  devised,  or  as 
near  thereto  as  the  nature  of  the  respective 
estates  would  admit :  and  after  giving  cer* 
tain  legacies  of  trifling  value  therein  men* 
tioned,  the  said  testator,  by  his  said  will^ 
gave,  devised,  and  bequeathed  all  the  rest» 
residue,  and  remainder,  of  his  goods,  chattels, 
real  and  personal  estate  whatsoever  and 
wheresoever,  subject  to  the  payment  of  his 
just  debts,funera]  and  testamentary  expensesi 
the  foregoing  legacies,  and  also  such  other 
legacies  as  he  might  bequeath,  in  and  by  a 
codicil,  which  the  said  testator  declared  he 
intended  to  add  to  that  his  will,  unto 
the  said  Thomas  Franklin,  his  heirs,  execu- 
tors, administrators,  and  assigns,  to  and  for 
his  and  tlieir  own  use  absolutely ;  and  ha 
thereby  nominated  and  appointed  the  said 
Thomas  Franklin  sole  executor  thereof.  By 
a  codicil  to  his  will,  dated  the  28th  of  No- 
vember 1824,  executed  in  the  presence  of, 
and  attested  by  two  witnesses,  the  said  tes- 
tator, amongst  other  things,  bequeathed 
unto  the  said  Richard  Franklin  the  sum  of 
1 0,000/. ;  with  the  payment  of  which  sum 
he  charged  all  his  real  and  personal  estate 
devised  and  bequeathed  by  his  said  will ; 
and  he  thereby  in  all  other  respects  con- 
firmed his  said  will. 

The  sum  of  16,000/.  consolidated  three 
per  cent,  annuities,  was  standing  in  the 
name  of  the  testator,  John  Franklin,  in  the 
books  of  the  Bank  of  England,  on  the  29th 
of  November  1822,  the  date  of  his  will ; 
and  on  the  22nd  of  March  1 82d|  the  further 
sum  of  500/.  like  annuities,  was  transferred 
into  the  name  of  the  said  John  Franklin,  in 
die  books  of  the  said  company,  making  to- 
gether the  sum  of  16,500/. ;  and  on  the 
29th  of  November  1824,  the  said  John 
Franklin  died,  without  having  revoked  or 
altered  his  said  will  or  codicil ;  and  the  aaid 
sum  of  16,500/.  consolidated  three  per 
cent,  annuities  continued  to  be,  and  was 
standing  in  thf  name  of  the  said  tcstatori 
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Jolm  Franklin,  until  and  at  the  time  of  his 
death. 

Thomas  Franklin,  the  executor,  on  the 
SOth  of  December  1824,  proved  the  said 
will  and  codicil  in  the  Prerogative  Court  of 
Canterbury ;  and  on  the  2nd  of  January 
1 825,  caused  the  same  to  be  registered  in 
the  books  of  the  Bank,  where  an  extract  of 
so  much  as  related  to  the  said  annuities  was 
duly  entered.  On  or  about  the  Srd  of  Feb- 
ruary 1825,  Thomas  Franklin  demanded 
permission  of  the  Bank  to  transfer  the 
whole  of  the  said  annuities  to  such  persons 
as  he  should  think  fit,  to  enable  him  to  pay 
the  testator's  debts  and  legacies,  when  the 
officers  of  the  Bank  refused  to  permit  him 
to  make  such  transfer,  on  the  ground  and 
by  reason  that  the  said  sum  of  stock  ought 
to  be  transferred  into  the  names  of  tlie  said 
Catherine  Bevan,  and  George  Jones  Bevan, 
to  whom  the  same  was  given  and  bequeathed 
in  and  by  the  said  will. 

A  bill  has  been  filed  by  the  said  Thomas 
Franklin  in  the  High  Court  of  Chancery,  to 
compel  the  Bank  to  allow  the  said  plaintiff 
to  sell  and  transfer  the  said  stock.  No 
evidence  was  given  in  the  suit  that  there 
were  any  debts  due  or  owing  by  the  said 
estate  at  the  time  of  such  demand. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  circumstances 
above  stated,  Thomas  Franklin,  the  execu- 
tor, has  any  right  of  action  against  the  Bank 
for  not  permitting  the  transfer  by  him  of  the 
said  16,500/.  three  per  cent,  consols. 

The  case  was  argued  partly  in  Michael- 
mas term  1828  ;  and  partly  in  Hilary  terra 
1829. 

Mr,  Alder  son  for  the  plaintiff. — This  case 
is  in  the  nature  of  an  appeal  from  the  deci- 
sion  of  the  late  Lord  GifTord  when  Master 
of  the  Rolls,  who  decided  in  favour  of 
the  plaintiff.  The  statutes  relating  to  the 
public  funds,  make  all  of  them  personal 
estate :  7  Ann.  c.  7.  and  1  Gto,  1 .  c.  19. 
Such  property  must,  therefore,  be  subject 
to  all  tlie  consequences  of  being  personal 
estate ;  and  the  first  of  those  is,  that  the 
property,  although  specifically  bequeathed 
by  the  testator,  vests  in  the  executor  until  he 
assents  to  the  legacy.  Many  difficulties 
will  arise  from  a  contrary  rule ;  it  cannot 
be  contended  that  the  property  does  not 
vest  in  the  executor  when  there  is  no  specific 
bequest;  and  whether  a  bequest  be  specific 


or  not,  is  often  a  very  difficult  question ; 
and  if  the  Bank  Directors  are  right  in  trans* 
ferring  to  the  specific  legatee,  and  not  to 
the  executor,  they  must  take  upon  them- 
selves to  determine  that  question.  Again, 
this  being  personal  estate,  is  assets  for  pay- 
ment of  the  testator's  debts,  and  would  be 
so  held  in  an  action  against  the  executor ; 
now  it  would  be  very  unjust  that  he  should 
be  unable  to  plead  jiUne  adminislravit^  and 
yet  bs  unable  to  use  the  assets  for  payment 
of  the  testator's  debts.  Again,  in  Decks  v. 
SiruU{\\  it  was  held,  that  an  executor 
cannot  be  sued  at  law  for  a  legacy,  but  that 
it  must  be  recovered  by  suit  in  equity ;  and 
one  of  the  reasons  for  this  rule  is,  that  in 
the  case  of  a  legacy  being  left  to  a  married 
woman,  the  husband  may  be  compelled  to 
consent  to  a  proper  settlement.  This  rea- 
son is  equally  applicable  to  a  bequest  of 
stock  ;  but  the  rule  will  not  apply  if  it  be 
held  that  the  stock  vests  in  the  legatee,  and 
not  in  the  executor  until  he  assents  to  the 
legacy.  The  point  has  been  several  times 
mentioned  in  courts  of  equity ;  but  the 
opinions  delivered  by  the  different  eminent 
persons  who  have  presided,  are  not  quite 
consistent  with  each  other.  In  The  Bank  of 
England  v.  Lunn{2\  the  opinion  of  the  then 
Lord  Chancellor  (Eldon)  appears  to  have 
been,  that  the  stock  vested  in  the  executor* 
For  this  there  appears  to  be  very  good  rea- 
son, as  otherwise  the  Bank  of  England 
would  he  converted  into  a  subsidiary  court 
of  equity.  And  if  stock  were  not  vested  in 
the  executor  for  payment  of  debts,  it  would 
be  in  the  power  of  a  dishonest  debtor  to 
cheat  his  creditors,  by  investing  all  his 
property  in  the  funds. 

[The  remainder  of  the  argument  consist- 
ed chiefly  of  a  reference  to  the  cases  cited 
in  the  Chancery  suit,  to  ivhich  we  refer  our 
readers.] 

Afr,  Serjeant  Bosanquet^  contra. — When 
Lord  Rosslyn  decided  that  the  Bank  Direc- 
tors were  not  bound  to  look  to  the  trusts  of 
a  will,  which  he  did  in  the  case  of  life  Bank 
of  England  V,  Parsons  (S),\\ii  conferred  upon 
them  a  very  great  favour ;  for  he  relieved 
them  from  much  difliculty.  All  that  is 
now  desired  by  the  Bank  is,  that  there  may 

(1)  5  Tenn  Rep.  690. 

(2)  15  Ves.jan.  669. 
(5)  6  Vea.  565. 
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be  a  certain  rule  laid  down  by  which  they 
may  act,  and  the  observing  of  which  will 
indemnify  them.  If  this  Court  now  decides 
tliat  they  are  not  bound  to  inquire  whether 
an  executor  has  assented  to  a  specific  legacy 
or  not,  but  may  at  once  tranfer  the  stock  to 
the  executor,  that  also  will  relieve  them 
from  much  difficulty.  But  if  they  are 
bound  to  transfer  to  the  executor  if  he  has 
not  assented,  (but  not  otherwise,)  they  will 
be  much  embarrassed  in  the  management  of 
the  public  funds.  For  in  the  case  of  a 
specific  bequest  of  personal  property,  if  the 
executor  assents^  the  property  immediately 
vests  in  tlie  legatee,  and  he  has  a  right  of 
action  for  it.  Suppose  then,  a  will  is  brought 
and  entered  at  the  Bank,  and  the  executor 
applies  to  make  a  transfer  of  the  stock ;  he 
is  answered  that  it  has  been  specifically  be- 
queathed ;  but,  upon  his  statement  that  he  has 
not  assented  to  the  bequest,  the  transfer  is 
allowed.  Aflerwards,  the  legatee  shews  a 
previous  assent  by  the  executor  to  the  be- 
quest, and  thus  the  Bank,  although  they 
could  not  possibly  know  anything  of  it  be- 
fore, are  made  liable  to  an  action. 

ILord  Tenterden. — How  would  the  law  be 
in  the  case  of  an  ordinary  bequest  of  a  chat- 
tel in  the  hands  of  a  third  person,  if  the 
executor  assented  to  the  legacy,  and  after- 
wards went  and  claimed,  and  got  possession 
of  the  chattel  ? — could  the  devisee  sue  the 
party  from  whom  it  had  been  so  taken?] 

According  to  Doe  v.  Guy  (4),  he  might. 

[Mr.  Justice  Bayley, — There  the  action 
was  against  the  executor,  and  it  did  not  ap- 
pear that  he  claimed  the  term  as  assets  for 
payment  of  debts.] 

It  has  never  yet  been  decided,  tliat  stock 
is  legal  assets  for  payment  of  debts. 

\_Lord  Tenterden^- — 1  believe  it  has  never 
been  doubted.] 

The  nature  of  the  property  is  a  debt 
from  the  public  to  the  individual.  The  di- 
vidends or  proceeds  may  be  assets,  but  the 
stock  itself  cannot  be  assets,  until  it  has 
been  converted  into  money. 

\^Mr,  Justice  Bayley, — ^You  cannot  argue, 
that  if  a  fund-holder  die  intestate  and  insol- 
vent, bis  next  of  kin  can  claim  the  stock.] 

A  court  of  equity  may  compel  a  sale  of  it, 
but  it  is  not  assets  at  law. 

[^Lard  Tenterden* — Do  the  Bank  ever  al- 

(4)  3  £Mt,  ISO. 
Vol.  VIL  K.B. 


low  the  legatee  to  receive  the  dividends  ?— 
Your  argument  would  go  to  shew  that  the 
legatee  has  a  right  to  demand  the  divi- 
dends.] 

The  present  question  is  certainly  of  some 
difficulty,  and  the  case  put  by  his  Lordship 
is  one  of  them.     In  Pearson  v.  the  Bank  of 
England  (5),   Lord  Thurlow   appears    to 
have  been  of  opinion,  that  the  stock  vests 
in  the  specific  devisee,  without  the  assent  of 
the  executor ;   but  since  Lord  Thurlow's 
time,  the  Bank  have  always  required  the 
executor  to  act.  In  The  Bank  of  England  v^ 
Moffatt  (6),  he  adopted  a  different  rule  with 
respect  to  a  residuary  devise  which  compre- 
hended stock.     In  Tlte  Bank  of  England  v. 
Lunn^   Lord   Eldon   expressed    a    doubt, 
whether  the  legislature  did  not  intend  that 
the  devisee  of  stock  should  take  by  the  de- 
vise without  the  assent  of  the  executor ; 
but  ultimately,  the   case  was  decided  on 
another  ground.     The  question  was  much 
discussed  in  the  case  of  The  King  v.  the 
Bank  of  England  {7 \  but  it  was  not  decid- 
ed.    It  was  the  opinion  of  Lord  Mansfield, 
however,  that  the  legatee  took  the  stock ; 
and  that  the  executor  had  no  interest  in  it. 
The  statutes,  seem  to  warrant  the  opinions 
of  Lord  Mansfield  and  Lord  Eldon.     By 
several  statutes,  relating  to  various  public 
funds,  it  is  provided  in  nearly  the  same 
words — "  That  all  persons  possessed  of  any 
share  in  the  joint  stock  of  annuities,  may 
devise  the  same  by  will  in  writing,  attested 
by  two  or  more  credible  witnesses,  but  that 
no  payment  shall  be  made  on  any  such  de- 
vise, till  so  much  of  the  said  will  as  relates 
to  any  share,  estate,  or  interest  in  the  said 
joint  stock  of  annuities,  be  entered  in  the 
said  office ;  and  that,  in  default  of  such 
transfer  or  devise;  such  share,  estate,  or 
interest  in  the  said  joint  stock  of  annuities, 
shall  go  to  the  executors  or  administrators." 
This  never  could  mean  that  the  executor 
should  take  the  stock  for  his  own  benefit. 
It  must  therefore  mean,  that  he  ^^hall  take 
the  interest  when  there  is  not  a  specific 
devise. 

Mr,  /flderson,  in  reply. — The  Bank  will 
be  put  to  no  inconvenience,  except  that  of 
inquiring  whether  the  executor  has  assented 
to  the  bequest.      That  is  a  difficulty  which 

(5)  «  Cox,  175 ;  i  Br.  C.C.529. 

(6)  3Br.C.C.  260. 

(7)  2  Doug.  524. 
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falls  upon  every  individual  who  holds  a  fund 
claimed  by  two  parties.  Like  other  parties 
they  must  obtain  their  remedy  by  bill  of  in- 
terpleader ;  they  must  already  do  so  in  all 
cases  where  the  stock  forms  part  of  a  be- 
quest of  the  residue :  Mead  v.  Lord  Orrery 
(8). 

The  Court  sent  the  following  certificate 
to  the  Lord  Chancellor. 

This  case  has  been  argued  before  us  by 
counsel ;  and  we  are  of  opinion  that,  under 
the  circumstances  above  stated,  Thomas 
Franklin,  the  executor,  has  a  right  of  action 
against  the  Bank,  for  not  permitting  the 
transfer  by  him  of  the  said  16,500/.  three 
per  cent,  consols. 

TBNTBRDBN. 
J.  BAYLET. 
J.  LITTLEDALB. 
J.  FABKB. 


1S29        CCLAHK,    BSQ.   CRAHBBRLAIM   OF 
*      f^  LONDON,  V.  LB  CRBN. 

Restraint  of  Trade — Custom — By^LanH^ 
Habeas  Corpus^ 

I.  The  custom  in  fatour  of  unrestrained 
trade  among  the  King's  subjects  is  so  strongs 
in  point  of  larv^  that  even  the  Lord  Mayor's 
Court  of  London  cannot  support  proceedings 
upon  by-laws  in  restraint  of  trade  among  the 
citizens t  without  Jirst  shewing  the  immemorial 
custom,  that  none  but  freemen  of  the  dtyslusU 
carry  on  trade  within  it»  The  sinewing  the 
general  custom  to  make  by-laws  is  not  suffix 
dent. 

fi»  Semble,  that  an  action  in  an  inferior 
court  t  for  a  penalty  of  51,,  under  a  by  •law f 
is  not  an  action  within  the  %l  Jae,  1.  c.  23. 
so  as  to  prevent  the  removal  of  the  cause  to 
a  superior  court.  At  all  events,  the  Court 
wiU  not  interfere  by  procedendo ;  but  will 
leave  the  plaintiff  to  go  on  in  the  inferior 
court  at  his  peril* 

This  case  came  before  the  Court  by  ha- 
beas corpus,  directed  to  the  Mayor,  Alder- 
men,  and  Sheriffs  of  London,  to  remove  a 
cauie  brought  in  the  Lord  Mayor's  Court* 

It  was  an  action  of  debt  brought  in  that 

(8)  dAtk.239. 


court  to  recover  ftoni  the  defendant  a  pe* 
nalty  of  5/.,  for  the  having  used  and  ex- 
ercised the  art,  trade,  or  mystery  of  a 
painter,  within  the  city  of  London,  he,  the 
defendant,  not  being  free  of  the  Painters' 
Company,  though  he  was  free  of  another 
company  in  the  said  city. 

The  return  to  the  writ  of  habeas  corpus 
stated,  that  the  Mayor,  Aldermen,  and  Com- 
mons of  the  city,  in  Common  Council  as- 
sembled, from  time  immemorial  have  been 
accustomed,  and  of  right  ought  to  pass, 
make,  enact,  ordain,  and  establish,  in  man- 
ner hereinafter  mentioned,  acts  and  ordi- 
nances for  the  regulation  of  trade  within  the 
said  city,  and  the  better  government  of  cer- 
tain ancient  companies  or  corporations, 
established  fer  the  carrying  on  of  trade 
within  the  said  city ;  and  the  customs  and 
privileges  of  the  city  were  confirmed  by  a 
certain  act  of  Parliament,  passed  at  West- 
minster, in  the  seventh  year  of  Richard  the 
Second  ; — that,  within  the  city,  there  now  is 
and  from  time  immemorial  hath  been,  a 
certain  ancient  body  corporate,  called  by 
the  name  of  the  '^  Master,  Wardens,  As- 
sistants, and  Commonalty  of  the  art  or 
mystery  of  Painters  of  the  City  of  Lon- 
don;"— that,  on  the  ZSd  of  June  1767,  at  a 
Court  of  Common  Council  in  the  city,  then 
holden,  according  to  the  custom,  &c.  a  cer- 
tain act  was  then  and  there  duly  made  by 
the  mayor,  &c.  entitled  *'  An  Act  for  regu- 
lating the  Masters,  Wardens,  Assistants, 
and  Commonalty  of  the  Art  and  Mystery 
of  Painters  of  the  City  of  London ;"  whereby, 
afler  reciting,  "  that  the  freemen  and  citi- 
zens of  the  said  city  of  the  faculty,  art, 
or  mystery  of  painters,  had  full  power  for 
ever  to  search  and  govern  all  worka  and 
things  belonging  to  the  said  mystery,  and 
the  defaults  of  the  same  works  to  punish 
and  correct ;  that  many  persons,  at  the  time 
of  making  the  said  act,  exercised  the  said 
art  or  mystery,  and  had  obtained  their  free- 
doms of  other  companies  by  redemption  or 
otherwise,  by  reason  whereof,  the  said  com« 
pany  of  painters  were  much  diminished,  and 
might  fall  into  decay,  and  such  persona 
using  the  said  art  or  mystery  could  not  be 
regularly  searched,  nor  the  defects,  defkolts» 
deceits,  and  misdemeanors  in  the  art  pro- 
perly corrected ;"  for  remedy  thereof,  it  was 
enacted,  *'  that,  from  the  29th  of  September 
1767|  every  personi  noi  kmg  mbtiiy  free 
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of  ike  eUff^  who  $houId  ezerciie  the  art, 
trade,  or  mystery  of  painters  within  the 
city  of  London,  or  liberties  thereof,  should 
be  made  free  of  the  said  company ;  and 
tliat  no  person  then  exercising,  or  who 
should  thereafter  exercise,  the  said  art  or 
trade  within  the  city  or  liberties  should, 
after  the  S9th  of  September  1767,  be  ad- 
mitted by  the  Chamberlain  into  the  freedom 
of  the  said  city,  of  or  in  any  other  company 
than  the  said  company,  any  law,  usage,  or 
eustora  of  that  city  to  the  contrary  thereof 
notwithstanding :  provided  always,  that  all 
and  every  person  or  persons  not  being  al* 
ready  free  of  the  said  city,  and  who  then 
were,  or  thereafter  should  be  entitled  to  the 
fireedoia  of  any  other  company  within  the 
city,  by  patrimony  or  service,  and  ought,  in 
pursuance  of  the  said  act,  to  be  made  free 
of  the  said  Company  of  Painters,  should  be 
admitted  into  the  freedom  of  the  said  com- 
pany, upon  payment  of  such  and  the  like 
fine  and  fees,  and  no  more,  as  were  then 
usually  paid  and  payable  upon  the  admis- 
sion of  the  child  or  apprentice  of  a  fVee- 
roan  of  the  same  company/'  The  by-law 
then  further  enacted,  '*  that  if  any  person 
(odier  than  and  except  such  persons  already 
free  of  the  city)  should,  after  the  :e9th  of 
September  17G7,  exercise  the  art  of  a 
painter  within  the  said  city,  &c«  not  being 
ffoe  of  the  said  Company  of  Painters,  then 
every  such  person  {except  as  aforesaid) 
shottM  forfeit  and  pay  the  sum  of  6L  for 
every  such  ofience;"  and  it  was  further 
enacted,  *^  that  the  forfeitures  and  penalties 
made  payable  by  the  said  act  should  be  re- 
covered by  action  of  debt,  in  any  of  his  Ma- 
jesty's courts  in  the  said  dty,  to  be  prose- 
cuted in  the  name  of  the  Chamberlain  of 
the  said  city  of  London  for  the  time  being.*' 
The  return  tlien  stated,  that  the  defendant 
was  taken  and  detained  in  prison,  by  virtue 
of  a  plaint  and  action  brought  against  him  in 
the  Mayor's  Court  of  London,  in  a  plea  of 
debt  for  5/.,  the  penalty  imposed  by  the 
by-law. 

The  plaintifF  had  obtained  a  rule  nut  for 
^fotouaendo^  on  the  ground  that  the  by-law 
was  good»  and  that  the  penalty  was  recover^ 
able  in  the  Mayor's  Court ;  and  secondly, 
that,  aa  the  debt  sought  to  be  recovered  did 
not  exceed  6i.,  the  cause  could  not  be  re- 
moved firom  the  inferior  court. 

Mr.  C«  JS«  Lam  now  shewed  caiiie«-^The 


byolaw  set  out  in  the  return  to  the  habeas 
corpus  is  a  by-law  in  restraint  of  trade,  in- 
asmuch as  all  persons  by  the  common  law 
have  a  right  to  trade  in  any  place.  The 
effect  of  this  by-law  is  to  restrain  persona 
from  carrying  on  the  trade  of  a  painter. 
But  the  return  does  not  even  aver,  that  the 
Company  of  Painters  have  any  jurisdiction 
over  their  members  ;  and  if  they  have  not, 
the  effect  of  the  by-law  cannot  be  merely  to 
regulate  the  trade,  but  must  be  in  restraint 
of  trade ;  and  a  by-law  in  restraint  of  trade, 
is  bad,  unless  it  be  warranted  by  special 
custom.  For  this  position,  it  is  scarcely 
necessary  to  cite  authorities ;  but,  in  //iar- 
ruon  v.  Goodman  (1),  a  by-law,  that  any 
person  who  should  use  the  trade  of  a  butcher 
was  held  to  be  bad,  for  want  of  a  special 
custom  to  support  it.  In  Rex  v.  Hanruon 
(2),  the  same  by-law  was  held  to  be  good ; 
but  the  reason  given  shews  the  present  ar- 
gument  to  be  good :  the  reason  was,  the  re- 
turn to  the  mandamus  shewed  a  special  cus- 
tom to  warrant  the  by-law.  So,  in  tVannett 
v.  the  Chamberlain  of  London  (3),  a  by-law 
to  oblige  a  joiner  in  London  to  be  fVee  of 
the  Joiners'  Company,  was  held  good ;  but 
there  again,  the  return  set  out  a  particular 
custom,  though  that  fact  does  not  appear  in 
the  report  of  the  case  in  Strange,  The 
Court,  as  appears  by  the  case  in  Burrow^ 
examined  the  original  record.  This  dis- 
tinction was  recognized  and  acted  upon  in 
The  Chamberlain  of  London  v.  Compton  (4), 
which  is  an  express  authority  in  point. 
There,  it  was  held,  that  the  custom  ought  to 
be  alleged  as  a  fact,  and  that  the  recital  of 
such  a  custom  in  a  private  act  of  Parlia- 
ment set  out  in  the  return,  was  not  sufficient. 

[ilfr.  Justice  Bayley, — But  are  you  right 
in  your  form  of  proceeding  by  habeas  corpus  ? 
The  case  o£  Mitchell  v.  Mitcheson{5)  held, 
that  you  cannot  remove  by  habeas  corpus, 
unless  the  defendant  be  actually  or  virtually 
in  custody.] 

That  objection  was  taken  in  The  Cham* 
berlain  of  London  v.  Compton,  but  was  over- 
ruled ;  as  was  also  an  objection,  that  the 
case  was  within  the  statute  21  Jac  1.  c.  28. 
a.  4  ;  and,  therefore  could  not  be  removed 

(t)  1  Burr.  If. 
(«)  3  Burr.  1322. 

(3)  1  Sera.  675. 

(4)  7  D.  fie  R.  597 ;  4  Law  Joom.  K.B.  49. 
(5;  1  Bun.  &  Cre».  513. 
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without  a  previous  recognizance.     But  the 
answer  given  to  it  was,  that  if  this  Court 
had  no  power  to   remove,  the  other  side 
might  go  on  at  their  own  peril  in  the  court 
below,  without   the  aid    of  a  procedendo. 
The  action  is,  in  form,  an  action  of  debt ; 
but,  substantially,  it  is  an  action  for  a  breach 
of  the  by-law.     It  is  not  one  of  the  cases 
contemplated  by  the  ^1  Jac.  1.  c.  23,  as  was 
observed  by  Mr.  Justice  Bayley,  in    Tfte 
Chamberlain  of  London  v.  Compton,     As  for 
the  by-law  itself,  there  is  no  assignable  rea- 
son in  support  of  it.     The  company  who 
impose  it  are  merely  nominally  paper-stain- 
ers.    The  object  is  to  pocket  the  fees  to  be 
obtained  from  the  trade.     But  the  objection 
to  the  return  is  alone  a  sufficient  answer  to 
this  rule. 

Sir  James  Scarlett  and  Mr.  Campbell^ 
contr^. — The  argument  of  the  other  side 
assumes  the  whole  question,  as  to  the  by- 
law.    The  return  is  good  :  it  states  an  im- 
memorial custom,  for  the  Common  Council 
to  make  by-laws  for  the  regulation  of  trade, 
and  the  better  government  of  the  companies 
established  for  carrying  on  trade,  and  that 
this  custom  was  confirmed  by  act  of  par- 
liament.    This  by-law  was  made  for  the 
regulation  (and  not  the  restraint)  of  the 
trade,  and  for  the  better  government  of  the 
Company  of  Painters.     The  object   was, 
that  the  trade  itself  should  be  regtdatedf 
ak)d  that  the  persons  exercising  it  should  be 
under  the  government  of  the  company.     It 
is  a  by-law  made  pursuant  to  the  custom 
stated  in  the  return.      In  Tlte  Butchers* 
Company  v.'Morey(6),  a  by-law  similar  to 
the  present  was  held  to  be  good.     The  case 
of  The  Chamberlain  of  London  v.  Cotnpton 
is  distinguishable  from  the  present;  as  there, 
the  return  did  not  state,  as  it  does  here, 
that  the  Common  Council,  &c.  had  been  ac" 
customed  to  make  by-laws.     Then,  upon  the 
other  points  : — this  case  ought  not  to  have 
been  removed  by  habeas  corpus.     The  sta- 
tute ftl  Jac.  1.  c.  23.  s.  2.  enacts,  **  that  no 
writ  of  habeas   corpus,  certiorari,  or  any 
other  writ  or  process,  other  than  writs  of 
error  or  attaint,  to  be  sued  forth  out  of  the 
courts  at  Westminster,  to  stay  or  remove  any 
action,  &c.  depending  in  any  court  of  record, 
within  any  city,  &c.  shall  be  received  by  the 
Judge  or  officers  of  the  inferior  court ;  but 

(6)  in, hum. 


that  he  may  proceed*  with  the  case,  Qftlesa 
the  writ  be  delivered  before  issue  or  de- 
murrer joined ;"  and  sec.  4.  enacts,  "  that 
if  any  action,  bill,  plaint,  suit,  or  case  not 
concerning  freehold  or  inheritance,  of  title 
of  land,  lease  or  rent,  which  shall  be  brought 
in  any  court  of  record  in  any  city,  &c.,  if  it 
shall  appear  that  the  debt,  damages,  or 
things  demanded,  shall  not  exceed  5/.,  then 
the  action  shall  not  be  stayed  nor  removed 
into  the  courts  of  Westminster  by  any  writ 
or  writs.  There  is  also  an  objection  to  tlie 
action  being  removed  at  all.  The  charter 
of  the  city  of  London  is  confirmed  by  act 
of  Parliament;  and  the  by-law  declares, 
that  tlie  forfeitures  shall  be  recovered  by 
action,  to  be  brought  in  any  of  his  Majesty's 
courts  in  the  said  city. 

[_Mr.  Justice  Bayley. — There  are  no  ex- 
press words  of  exclusion  of  the  superior 
courts.] 

Another  objection  is,  that  the  defendant 
was  never  taken  into  custody :  he  was  only 
served  with  process ;  and,  therefore,  the 
writ  of  habeas  corpus  is  an  improper  mode 
of  proceeding.  . 

{Mr.  Justice  Bayley. — You  cannot  now 
take  that  objection.  The  conclusion  of  your 
return  admits  the  de£sndant  to  be  in  cus- 
tody.] 

Lord  Tcnterden.'^M^n  the  last  point 
which  has  been  niade,  I  think  the  plaintiff 
is  bound  by  the  terms  of  the  retnm, 
which  shews  the  defendant  to  have  been 
in  custody.  Upon  the  main  question,  I 
think  this  case  falls  within  the  principle 
of  the  decision  pronounced  by  this  Court 
in  Harrison  v.  Goodman^  and  Clarke  v.  Comp^ 
ton.  Indeed,  1  see  no  distinction  between 
the  latter  case  and  the  present.  In  the 
latter,  a  by-law,  "  that  every  person  not 
being  already  free  of  the  city,  exercising 
the  trade,  of  a  pewterer  within  the  dty, 
should  be  made  a  freeman  of  the  Company 
of  Pewterers ;  and  that  no  person  exercising 
the  said  trade  should  be  admitted .  by  the 
Chamberlain  of  the  dty  into  the  freedom  of 
any  other  company ;  and  that  if  any  per- 
son should  exercise  the  trade  of  a  pewterer 
within  the  city,  not  being  free  of  the  Com- 
pany of  Pewterers,  he  should  forfeit  5L^ — 
was  held  to  be  a  law  in  restraint  of  trade, 
and  void,  there  not  being  any  special  caston 
to  support  it.    The  drfendant,  it  is  ia  be 
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observed,  is  a  member  of  another  company. 
Besides,  the  return  does  not  even  shew,  that 
the  Painters'  Company  exercised  any  juris- 
diction over  its  members.  This  is  clearly, 
therefore,  in  my  opinion,  not  a  good  by-law. 
Then  it  is  said,  that  this  cause  cannot  be 
removed  from  the  inferior  court,  because 
the  debt  demanded  does  not  exceed  5/.  ft 
is  true,  that,  in  form,  the  action  is  brought 
to  recover  a  debt ;  bnt,  in  substance,  it  is 
an  action  for  a  breach  of  the  by-law.  I 
doubt  whether  such  a  case  be  within  the 
act.  At  all  events,  that  is  no  ground  for 
our  awarding  a  procedendo ;  because,  if  the 
case  has  not  been  properly  removed,  the 
plaintiff  may  proceed  in  the  inferior  court. 

Mr,  Justice  Bayley. — There  is  a  well- 
established  distinction,  as  to  by-laws  of  this 
description.     By  the  common  law,  any  per- 
son may  carry  on  any  trade  in  any  place, 
unless  there  be  a  custom  to  the  contrary  ; 
and  if  there  be  such  a  custom,  then  a  by- 
law, in  restraint  of  trade,  warranted  by  such 
custom,  will  be  good ;  but  if  there  be  no 
such  custom,  a  by-law  in  restraint  of  trade 
will  be  bad.     There  is  a  distinction  between 
the  cases  of  Harrison  v.  Goodman,  and  Rex 
V.  Harrison.     In  the  former,  it  did  not  ap- 
pear, that  there  was  any  custom  to  warrant 
the  by-law ;  in  the  latter,  there  was  such  a 
custom.     The  same  Cuurt  and  the  same 
Judges,  who  had  decided  in  the  first  case, 
that  a  by-law  of  this  description  was  in  re- 
straint of  trade ;  and,  therefore,  void,  for 
want  of  a  special  custom  to  support  it, — 
held  the  same  by-law  to  be  good,  when  it 
was  shewn  that  there  was  a  special  custom 
to  support  it.     The  return  to  the  habeas 
corpus  in  this  case  sets  out  a  custom  for  the 
Common  Council  to  make  by-laws  for  the 
regulation  (as  it  is  called)  of  trade  ;  but  the 
effect  of  the  by-law  in  question  is  to  pre- 
vent persons  from  carrying   on   trade;  it 
operates,  therefore,  not  merely  to  regulate, 
bat  to  restrain  trade.     And,  inasmuch  as  it 
does  not  appear  that  there  is  any  special 
custom  to  warrant  such  a  by-law,  it  is  void. 

Mr.  Justice  LittledaU  and  Mr.  Justice 
Parke  ooncorred. 

RuU  discharged. 
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Libel — Special  Damage. 

Where  a  declaration  complained  of  a  pu&- 
Ucation,  which  charged  the  plaintiff  nith 
having  insidted  two  females  and  some  gentle' 
men,  in  a  most  barefaced  manner ;  and  the 
declaration  also  averred  that  special  damage 
had  been  sustained :  and  the  jury  found  a 
verdict  for  the  plaintiff,  but  negatived  the 
special  damage : — Held,  that  the  action  was 
maintainable,  in  respect  of  the  publication^ 
without  proof  of  special  damage. 

Error  from  the  Common  Pleas.  The  ac- 
tion was  for  libel.  The  first  count  of  the 
declaration,  afler  the  usual  inducement  of 
the  plaintiff's  general  good  conduct,  stated, 
that,  before  the  committing  of  the  grievance 
complained  of,  the  plaintiff  was  the  propri- 
etor of  a  certain  stage-coach,  wherein  he 
was  accustomed  to  carry  and  convey  pas* 
sengers  for  hire  ;  and  that  the  defendant, 
intending  to  injure  him  in  his  said  business 
of  conveying  passengers  by  his  coach,  pub- 
lished the  following  libel  of  him  [as  such 
proprietor'] — 

•»  Greenwich  Coachmen. — The  insolence 
of  some  of  the  Greenwich  coachmen  and 
their  cads  becomes  intolerable.     Our  notice 
has  been  called  to  the  gross  misconduct  of 
Thomas  Cheves  (meaning  the  said  plaintiff,) 
and  his  (meaning  the  said  plaintiff's)  cad, 
on  coach.  No.  7600,  who  (meaning  the  said 
plaintiff,)  on  Tuesday  last  insulted  two  fe- 
males and  some  gentlemen,  who  were  out- 
side passengers,  in  the  most  barefaced  man- 
ner.    We  have  no  doubt,  if  a  proper  repre- 
sentation were  made  of  this  conduct  to  the 
magistrate,  or  to  the  commissioners  by  whom 
licences  are  granted,  that  the  number  would 
be  taken  from  the  proprietors  of  the  coach : 
some  such  measure  is  absolutely  necessary  for 
the  protection  of  the  public.     We  may  truly 
say,  from  our  own  observations,  that  there 
is  not  a  road  out  of  town,  in  which  there  is 
more  ruffianly  conduct  displayed  amongst 
coachmen  and   cads,  than   the  Greenwich 
road ;  but  it  is  due  also  to  state,  that  many 
of  the  regular  coaches  are  driven  by  men 
whose  conduct  is    unexceptionable.      Let 
those  who  deserve  encouragement  then  re- 
ceive the  patronage  of  the  public,  and  an 
alteration  will  soon  be  observable." 
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There  was  a  second  coant  upon  the  sanae 
article,  which  was  charged  to  have  been 
published  of  and  concerning  the  plaintiff, 
but  not  adding  (as  in  the  first  count,)  as 
such  proprietor.  Special  damage  was  al- 
leged, charging,  that  one  John  Davies,  by 
reason  of  the  publication  of  the  libel,  refused 
to  be  taken  in  the  plaintiff's  coach  as  a  pas- 
senger. 

The  plea  was  the  general  issue. 

On  the  trial  of  the  cause,  the  jury  found 
a  verdict  generally  for  tlie  plaintiff,  with  5L 
damages  ;  and  they,  at  the  same  time,  ne- 
gatived the  special  damage  charged  in  the 
declaration.  Judgment  was  entered  up  ge- 
nerally, upon  this  verdict ;  and  the  record 
being  removed  to  this  Court,  by  writ  of 
error,  the  following  error  was  assigned, 
in  addition  to  the  general  errors: — That 
the  damages  were  entire,  although  the  last 
count  disclosed  no  cause  of  action.  This 
objection  was  varied  in  its  terms. 

The  plaintiff  joined  in  error. 

Mr,  Plattf  for  the  plaintiff  in  error. — This 
article  is  not  libellous  on  the  plaintiff  below. 
It  does  not  charge  him  with  any  offence 
known  to  the  law.  It  is  said,  that  he  in- 
suited  persons ;  but  it  does  not  charge  tlie 
lowest  description  of  legal  offence, — a  com- 
mon assault.  What  injury  could  it  be  to 
the  character  of  a  Greenwich  coachman  to 
say,  that  he  had  insulted  people  ? 

iMr,  Justice  Parke^ — But  it  charges 
"gross  misconduct,"  and  refers  to  the  plain- 
tiff and  his  cad  having  insulted  the  people 
in  the  most  barefaced  manner.] 

It  is  still  short  of  any  charge  known  to 
the  law.  It  does  not  charge  the  plaintiff  with 
anything  which  can  affect  his  reputation. 
If  it  did,  there  can  be  no  doubt  it  would  be 
libellous.  Nor  does  it  impute  to  the  plain- 
tiff anything  which  would  render  him  per- 
sonally an  object  of  disgust,  as  was  the  case 
in  y niters  v,  Mousleff  {X)^  where  the  plain- 
tiff was  called  an  itchy  old  toad  ;  or  any- 
thing which  would  decidedly  mark  him  for 
reprobation,  as  if  it  were  said,  that  he  was 
one  of  the  most  infernal  villains  that  ever 
disgraced  human  nature,  as  was  the  case  in 
Bell  V.  Stone  (i).  In  Tkorlcj^  v.  Lord 
Kerry  (3),  the  plaintiff  was  accused  of  the 
vice  of  hypocrisy ;  and,  for  that  reasoOt  the 
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Sublication  was  a4ji>^8^  to  ba  libtUoiM. 
Fow,  if  it  were  coneaded,  that  insult,  whidi 
is  charged  by  this  publicatioD»  amounted  to 
assault,  (which  it  does  not,  of  neceaaity,) 
can  it  be  said,  that  it  is  libellous  to  charge 
a  man  with  having  committed  an  assault  f 
Suppose  it  were  charged  of  a  nun,  that  he 
bad  rode  over  the  ground  of  another,  and 
with  horses  and  dogs  bad  destroyed  the 
man's  corn :  that  would  be,  at  most»  but  a 
trespass ;  but,  if  the  imputing  of  that  which 
is  charged  in  the  present  publication  be  li^ 
bellous,  there  seems  to  be  no  reason  why 
the  imputing  of  the  mere  trespass,  in  tlie 
case  just  put,  should  not  also  be  conaidared 
as  libellous.  Or,  suppose  a  very  aggra- 
vated trespass  were  charged,  such  as  that 
of  pulling  dow^n  a  house,  could  it  be  said 
to  be  libellous  to  impute  it  ?  The  charge 
of  "insulting"  is,  in  the  present  oaae,  too 
vague.  It  does  pot  impute  to  the  plaintiff 
any  capital  offence,  or  other  crime ;  and, 
according  to  the  general  definition  given  by 
Mr.  Selw^n,  Nisi  Prius,  title  "  Slander."  it 
is  not  acuonable  s  because,  **  an  imputation 
of  the  mere  defect  or  want  of  moral  virtnet 
moral  duties,  or  obligatioiui,is  notsuffifsient*" 
For  these  reaaonsi  the  seoond  countt  which 
describes  the  plaintiff  merely  in  hie  personal 
character,  and  not  with  reference  to  his  bu- 
siness, is  defective ;  and,  as  no  special  da- 
mage has  been  proved,  the  count  cannot  be 
austained.  It  follows,  that,  as  the  j  udgment 
is  general,  and  including  this  bad  count, 
it  ought  to  be  arrested* 

Mr,  C kitty ^  oontrit.-— The  definition  dted 
by  the  otlier  side  was  applied  by  the  learned 
writer  to  cases  of  verbal  slander ;  and  the 
distinction  between  that  and  written  alander 
has  long  since  been  fully  established.  There 
are  many  imputations  which  may  be  ver- 
bally cast  upon  a  man,  and  for  the  verbal 
publication  of  which  he  can  maintain  no 
action,  without  apecial  damage,  which,  if 
put  into  writing  and  publisbedi  may  be  the 
subject  of  an  action,  even  without  epecid 
damage.  Such  ia  the  preeent  caae^  whibb 
falls  exactly  within  the  diatinetion ;  for  it 
is  admitted,  that  the  plaintiff  below  could 
havo  maintained  no  action  for  the  mere 
speaking  of  the  words  in  queetioo.  Thia 
distinction  is  pointed  out  in  the  moat  ele- 
mentary works* upon  the  subject.  In  8 
BaanCi  Abridgmenij  title  ''  LibeV*  it  ia  thua 
defined : — "  ^niia  apeciea  of  defamation  k 
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uimany  teniied  writien  icandalt  and  tliereby 
receives  an  aggrayation,  in  that  It  la  pre- 
sumed to  have  been  entered  upon  with 
coolneaa  and  deliberation,  and  to  continue 
longer,  and  propagate  wider  and  farther 
than  any  other  scandal."  Thus  much  for 
the  distinction  between  the  two  spedes  of 
slander.  The  same  writer,  in  describing 
what  it  is  that  constitutes  a  libel,  gives  a 
description,  which  no  one  can  read  and  say, 
that  it  does  not  apply  to  the  present  case. 
It  is  in  these  words  : — '*  As  every  person 
desires  to  appear  agreeable  in  life,  and  must 
be  highly  provoked  by  such  ridiculous  re- 
presentations of  htm  as  tend  to  lessen  him 
in  the  esteem  of  the  world,  and  take  away 
his  reputation,  which,  to  some  men,  is  more 
dear  than  life  itself:  hence,  it  hath  been 
held,  that  not  only  charges  of  a  flagrant  na* 
ture,  and  which  reflect  a  moral  turpitude 
on  the  party,  are  libellous,  but  also  as  set 
him  in  a  scurrilous,  ignominious  light ;  for 
these  equally  create  ill  blood,  and  pro- 
voke the  parties  to  acts  of  revenge  and 
breaches  of  the  peace."  In  support  of  this 
description,  reference  is  made  to  the  cele- 
brated libel  case,  in  5  Co.  125 ;  and  to  1 
Keb.  299 ;  Moor,  627 ;  and  1  Roll.  Jbr. 
87.  All  the  cases  which  have  undergone 
judieial  discussion  have  proceeded  in  accord- 
ance with  this  description.  Thus,  if  a  man 
were  to  write  and  publish  of  another,  that 
he  was  a  liar,  can  there  be  a  doubt  that  this 
would  be  libellous  f  It  would  be  imputing 
to  the  man  the  breach  of  a  moral  duty.  In 
Lord  Churchill  v.  Hunt  (4),  the  imputation 
upon  the  plaintiff  was,  that  he  had  driven 
a  gig  furiously  and  carelessly ;  but  no  crime 
known  to  the  law  was  charged  upon  him. 
Yet  no  one  entertained  a  doubt  that  the 
imputation  was  libellous.  The  defendant's 
advisers,  in  that  case,  must  have  thought  so ; 
for  they  justified  the  facts.  But  the  argu- 
ment of  the  other  side  assumes  also,  tnat 
the  charging  of  a  mere  assault  would  not 
be  libellous.  But,  from  the  case  of  Savile 
V.  Roberts  {5\  it  would  appear,  that,  to 
charge  a  man  in  writing  with  any  breach 
of  the  peace,  is  matter  of  scandal,  and 
rendera  the  party  liable  to  an  action  for  so 
doing.  So»  to  charve  a  man  with  being  a 
swindler,  although  me  term  is  undefined  in 

(4)  9  Bam.  &  Aid.  685. 

(5)  12  Mod.  208. 


point  of  law,  yet,  on  account  of  its  known 
depraving  import,  the  publishing  of  such  an 
imputation  in  writing  is  libellous.  It  Is  not 
necessary,  in  this  species  of  slander,  that  the 
matter  published,  if  true,  would  subject  the 
person  spoken  of  to  legal  punishment.  That 
was  the  case  in  Bell  v.  Slone^  although 
the  publication  was  a  letter  written  for  the 
purpose  of  putting  the  person  addressed 
upon  his  guard  against  the  plaintilT.  The 
plaintiff,  in  that  letter,  was  called  one  of  the 
most  infernal  villains  that  ever  disgraced 
human  nature ;  but  there  was  nothing  spe* 
cific ;  no  fact  was  mentioned  to  warrant  this 
general,  sweeping,  and  undefined  imputa- 
tion. But,  on  that  occasion,  the  Court  of 
Common  Pleas  expressed  so  strong  an  opi- 
nion that  the  publication  was  libellous,  that 
the  defendant's  counsel  declined  to  argue  the 
point.  Then,  can  a  doubt  be  entertained 
by  any  One  that  it  was  disgraceful  conduct, 
which  this  libel  attributed  to  the  plaintiff? 
It  charged  him  with  insulting  two  females. 

[^Mr.  Justice  Bay  ley. — Would  it  be  action- 
able to  write  of  a  man,  that  he  was  drunk 
last  Saturday  ?] 

It  would.  The  express  provision  of  the 
law,  as  well  as  the  interest  of  society,  ren- 
der it  necessary  that  sobriety  be  observed  : 
and  there  can  be  no  doubt,  that,  in  pro- 
portion as  a  man  is  deficient  in  sobriety, 
by  so  much  is  his  value  in  society  dimi- 
nished. 

Mr,  Piatt,  in  reply. — ^The  proposition  laid 
down  in  Bacon* s  Abridgment  cannot  be  sup- 
ported to  the  extent  to  which  it  proposed 
to  carry  it ;  nor  do  the  cases  cited  by  that 
learned  writer  bear  him  out  in  so  general 
and  wide  a  definition  :  and  with  regard  to 
the  case  cited  from  12th  Modem,  It  is  known, 
that  that  is  a  book  of  no  authority ;  and 
cases  which  can  be  found  nowhere  but  in 
that  volume  are  particularly  to  be  guarded 
against.  Most  of  the  instances  given  by 
the  other  side  may  be  conceded  without 
affecting  the  present  argument,  that  the  pa- 
per now  before  the  Court  is  not  libellous. 
Of  Lord  ChurchilFs  case,  there  can  be  no 
doubt.  The  conduct  imputed  to  him  was 
brutal,  unfeeling,  and  disgraceful.  The 
charge  of  swindler  is  known  to  be  one  which 
imports  dishonesty.  But  the  paper  now  in 
question  does  not  charge  the  plaintiff  in  the 
action  with  the  breach  of  any  moral  duty. 
To  write  of  a  maoi  that,  on  a  particular  oc- 
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casion»  he  was  drunk,  would  not,  it  is  sub- 
niitted»  be  actionable,  though  it  might  be 
otherwise,  if  he  were  charged  with  habitual 
drunkenness.  There  seems  to  be  no  reason 
why  an  undefined  charge  of  this  nature 
should  be  libellous,  any  more  than  that  it 
should  be  held  not  actionable,  if  the  charge 
were  merely  verbal.  It  may  be  admitted, 
tliat  there  are  some  charges,  which,  if  ver- 
bally published,  would  not  be  the  subject 
of  an  action ;  but  which,  if  published  in 
writing,  would  be  libellous.  Yet  still,  it  is 
submitted,  that  it  is  not  every  vague  and 
undefined  charge,  like  the  present,  which 
will  give  the  party  a  right  of  action. 

The  Court  took  time  to  consider;  and 
the  judgment  was  afterwards  delivered  in 
the  following  terms,  by 

Mr.  Justice  Bayley. — This  was  a  writ  of 
error  from  the  Court  of  Common  Pleas ; 
and  the  error  assigned  was,  that  a  general 
judgment  had  been  entered  for  the  plaintiff, 
whereas,  the  second  count  of  the  declara- 
tion did  not  shew  a  sufficient  cause  of  ac- 
tion. The  introduction  to  that  count  stated 
only,  that  the  libellous  matter  was  published 
"  of  and  concerning  the  plaintiff,"  without 
reference  to  his  occupation.  But  it  im- 
puted to  him  gross  misconduct ;  and  that 
he  had  insulted  two  females  in  a  barefaced 
manner.  It  was  insisted,  that  this  did  not 
constitute  a  libel ;  and  that  was  the  ques- 
tion reserved  for  consideration.  There  is 
a  marked  distinction  in  the  books  between 
ord  and  written  slander.  The  latter  is  pre- 
meditated, and  shews  design;  it  is  more 
permanent,  and  calculated  to  do  a  much 
greater  injury  than  slander  merely  spoken. 
There  is  an  early  case  upon  the  subject,  in 
which  this  distinction  was  adverted  to — 
King  V.  Lake  (6),  where  the  libel  charged 
the  plaintiff  with  having  presented  a  pe- 
tition to  the  House  of  Commons,  "  stuffed 
with  illegal  assertions,  inaptitudes,  imper- 
fections, clogged  with  gross  ignorances,  ab- 
surdities, and  solecisms."  A  special  ver- 
dict was  found :  and,  upon  argument.  Hale,' 
C.  B.,  held,  that,  "  Although  such  general 
words  spoken,  without  writing  or  publish- 
ing them,  would  not  be  actionable;  yet, 
here,  they  being  writ  and  published,  which 
contains  more  malice,  they  are  actionable." 

(6)  Eudxm,  470t 


This  appears  to  have  been  a  cross  action, 
arising  out  of  some  dispute,  as  in  Lake  v. 
King  {7);  but,  in  the  latter  case,  it  was 
held,  that  the  action  could  not  be  maintained, 
on  the  ground,  that  the  alleged  publication 
was  a  privileged  communication.  In  a  sub- 
sequent  case.  Croppy,  Tilney{S\  Holt,  C.  J., 
says,  "  Scandalous  matter  is  not  necessary 
to  make  a  libel ;  it  is  enough  if  the  defen- 
dant induces  an  ill  opinion  to  be  had  of  the 
plaintiff,  «)r  to  make  him  contemptible  and 
ridiculous."  In  Hawkinses  Pleas  of  the 
Crown^  c.  73.  s.  1,  it  is  said,  with  reference  to 
the  criminal  law,  "It  seemeth,  that  a  libel, 
in  a  strict  sense,  is  taken  for  a  malicious  de- 
famation, expressed  either  in  printing  oi 
writing,  and  tending  either  to  blacken  the 
memory  of  one  who  is  dead,  or  the  reputa- 
tion of  one  who  is  alive,  and  to  expose  him 
to  public  hatred,  contempt,  or  ridicule." 
In  11th  Modem,  p.  99,  is  a  dictum  to  the 
same  effect.  The  distinction  between  writ- 
ten and  oral  slander  has  also  been  recog- 
nized, in  ViUiers  v.  Mousley,  Bell  v.  StonCf 
and  Thorley  v.  Lord  Kerry,  In  the  latter 
case,  the  distinction  pointed  out  by^Haw- 
kins  was  adopted  by  Sir  James  Mans- 
field, though  apparently  from  a  deference 
to  the  authorities  only.  The  rule,  however, 
thus  adopted  was  acted  upon  in  the  case  of 
Robertson  v.  M*Dougall  (9).  Having  then 
ascertained  the  rule,  it  is  only  necessary  to 
inquire,  whether  the  publication  in  question 
does  hold  up  the  plaintiff  to  public  hatred, 
contempt,  or  ridicule.  It  states,  that  he 
was  guilty  of  gross  misconduct ;  and  then 
describes  in  what  that  misconduct  consisted, 
viz.  in  insulting  two  females  and  some  gen- 
tlemen, in  the  most  barefaced  manner. 
That  was  a  very  serious  and  contumelious 
imputation,  clearly  calculated  to  bring  the 
plaintiff  into  contempt  by  some  persons,  and 
hatred  by  others ;  and,  therefore,  according 
to  the  rule  established  by  the  cases  referred 
to,  we  think  that  the  publication  was  libel- 
lous, and  sufficient  to  maintain  the  action. 
The  judgment  of  the  Court  below  must, 
therefore,  be  affirmed. 

Judgment  qffirmed, 

(7)  1  Saand.l20— 131 ;  sod  1  Sid.  414. 

(8)  3  Salk.  228  ;  Holt.  426. 

(9)  4  BiDg.  670  >  1  M.  &  P.  692 ;  6  Law  Joan. 
C.P.  171, 
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BEESTOK  V.  BECKETT    AND 
OTUERS. 


Practice — Several  Defendants — Title  of 
Declaration, 

1.  Where^  in  trespass^  tlie  process  was 
against  twenty  defendants^  of  whom  but 
eighteen  could  be  served  in  time^  the  plain* 
tifftliereupon  declared  against  seventeen  only : 
— Heldf  by  Mr,  Justice  Bayley  and  Mr. 
Justice  Parke,  that,  according  to  the  Rule  of 
Court,  E aster f  1827,  the  proceedings  were 
irregular, — Contra,  Mr,  Justice  Littledale. 

St,  The  affidavit  made  on  behalf  of  tlie  de* 
fendants  to  raise  the  above  question,  was  en* 
titled  in  t/te  cause  as  against  t/te  twenty  de* 
fendants  named  in  the  process : — Heldt  by 
Mr,  Justice  Bayley  and  Mr,  Justice  Parke, 
that  it  was  improperly  entitled ;  and  that  it 
should  have  been  entitled  in  the  cause  as 
against  the  seventeen  who  had  been  declared 
against; — Contra,  Mr,  Justice  Littledale. 

3,  Where  the  writ  was  returnable  in  one 
term,  and  the  defendants  duly  appeared,  and 
the  declaration  was  afterwards  delivered,  en^ 
titled  of  a  subsequent  term  : — Held,  by  Mr, 
Justice  Bayley  and  Mr,  Justice  Littledale, 
that  this  was  not  an  irregularity,  though  the 
defendant  might  apply  to  have  the  title  of  tlie 
declaration  altered, — Contrd,  Mr,  Justice 
Parke,  who  thought  it  was  an  irregularity, 

Mr,  Wyborn  had  obtained  a  rule  to  set 
a^ide  the  writ,  and  subsequent  proceedings 
in  this  action,  for  irregularity.  The  writ  was 
against  twenty  defendants,  eighteen  of  whom 
had  appeared,  the  others  could  not  be  serv- 
ed in  time.  The  declaration  was  in  trespass, 
and  was  against  seventeen  only.  The  Rule 
of  Court,  Easter,  8  Geo.  4.  1827,  contains 
the  following  words,  *'  In  all  actions  by 
bill,  the  mesne  process  shall  contain  the 
name  of  the  defendant,  or  (if  more  than 
one)  of  all  the  defendants,  in  that  action, 
and  shall  not  contain  the  name  or  names  of 
the  defendant  or  defendants  in  any  other 
action." 

The  affidavit  upon  which  the  rule  was  ob- 
tained, was  entitled  in  the  cause  as  against 
all  the  twenty  defendants. 

Mr,  Brodrick  now  shewed  cause, — con- 
tending, that,  this  being  an  action  of  trespass, 
and  therefore,  several  in  nature,  the  plain- 
tHT  was  not  bound  to  declare  against  all 
the  twenty,  but  might  proceed  against  as 
YouYU.  K3. 


many  or  as  few  as  he  thought  fit ;  and  he 
produced  an  affidavit,  that  two  of  the  de- 
fendants in  the  present  action  could  not  be 
served  in  time.  This  was  the  reason  as- 
signed for  the  plaintiff  declaring  against 
seventeen. 

[yi/r.  Justice  Bayley, — Have  tliere  been 
no  decisions  upon  the  construction  of  this 
rule  of  court.] 

Mr,Follet  (amicus  curue), — ^There  have 
been  two  during  this  term,  in  which  the 
Court  held  that  it  could  not  be  considered 
an  irregularity,  until  there  was  another  de- 
claration, against  another  defendant,  to 
prove  that  there  was,  in  fact,  two  actions 
against  several  defendants,  included  in  the 
same  writ,  which  would  then  be  irregular ; 
and  that,  until  the  second  declaration,  the 
Court  could  not  know  there  were  more  than 
the  defendants  originally  declared  against. 

Mr,  Wyborn  submitted,  that,  even  with- 
out a  second  declaration,  this  was  an  irregu- 
larity within  the  meaning  of  the  rule  of  court. 
The  object  of  that  rule  was,  to  prevent  the 
inconvenience  to  defendants,  who,  unac- 
quainted with  the  forms  of  these  writs, 
might  be  put  to  great  expense,  in  endea* 
vouring  to  find  the  names  and  addresses  of 
persons,  of  whom  they  were  ignorant,  in 
order  to  be  able  to  ascertain  whether  they 
were  in  fact  interested,  collaterally,  in  the 
apparently  joint  demand  ;  and  to  put  an 
end  to  the  vexations  which  existed  in  the 
country,  from  the  practice  of  including  in 
the  same  writ,  the  names  of  persons  residing 
in  distant  places,  and  for  causes  of  action 
entirely  distinct.  The  words  of  the  rule 
are  not  susceptible  of  two  interpretations. 
They  are,  '*  shall  not  contain  the  name  or 
names  of  a  defendant  or  defendants  in  any 
other  action."  Is  this  eighteenth  individual, 
who  has  been  served  and  has  duly  appeared, 
but  has  not  been  declared  against,  a  defen- 
dant in  any  other  action  ?  That  he  is  a  de- 
fendant in  lome  action  is  certain ;  he  is  in 
court  at  the  suit  of  the  plaintiff,  and  is  en- 
titled to  non  pros,  the  plaintiff,  if  he  do  not 
proceed  against  him — which  he  could  not 
jdo,  were  he  not  a  defendant  in  some  action. 
Then  is  he  a  defendant  in  this  action  ?  Cer- 
tainly not — for  the  declaration  against  tho 
seventeen,  excludes  that  possibility  ;  he  is 
consequently  a  defendant  in  some  other  ac- 
tion, and  therefore  the  mesne  process  is 
irregular  as  containing  his  namet 
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[Mr,  JuiticeBayley ^'^Tbsit  mode  of  put- 
ting the  questioDi  I  confeis,  convinces  me, 
that  the  Court  can  and  must  take  notice, 
that  there  is  a  defendant  in  court,  even  be- 
fore declaration  ;  he  is  certainly  in  a  situ- 
ation to  do  many  acts,  which  only  a  defend 
dani  could  do ;  he  may  call  for  a  declara- 
tion, and  sign  judgment  for  want  of  one.] 

Mr,  Brodrick  then  objected  to  the  title 
of  the  affidavit*  It  ought  to  have  been  en- 
titled as  a  cause  against  those  seventeen 
defendants  only,  who  had  been  declared 
against,  as  the  application  was  to  set  aside 
that  declaration. 

Mr,  JVyhorn, — The  application  is  to  set 
aside  the  writ  or  mesne  process,  which  is 
against  the  twenty  ;  and  the  affidavit  can, 
and  indeed  must  for  conformity  sake,  be 
entitled  in  the  actions,  set  forth  by  the 
plaintiff  himself.  Any  one  of  these  defen- 
dants has  a  right  to  complain  of  the  irregu- 
larity of  these  proceedings,  and  by  destroy- 
ing the  writ  as  to  one,  it  is  bad  as  to  all ; 
the  declaration  then  falls  as  a  consequence : 
"  Sublatofundo^  tollUur  id  quod  fundi  potest," 
Had  the  application  been  confined  to  set 
aside  the  declaration  against  the  seventeen, 
the  affidavits  must  have  been  so  entitled ; 
but  it  attacks  the  basis  and  support  of  the 
declaration,  the  irregular  mesne  process, 
which  is  only  proved  to  be  irregular  by  the 
act  of  the  plaintiff,  in  subdividing  his  com- 
plaint by  his  first  declaration ;  thereby  evinc- 
ing his  disobedience  of  the  rule  of  court. 

Mr,  Justice Bayley, — I  have  already  given 
my  impression  of  the  irregularity  of  this 
mesne  process,  but  as  the  affidavit  is  entitled 
against  all  the  twenty  defendants,  I  think, 
that  objection  is  fatal  to  this  application. 
There  is  no  declaration  as  yet  against  the 
eighteenth  defendant  who  has  appeared, 
therefore,  we  cannot  suppose  that  it  is  he, 
who  complains  of  the  irregularity:  those 
who  have  not  yet  appeared,  are  not  entitled 
to  make  the  objection.  Then,  it  must  come 
from  one  of  the  seventeen  defendants  who 
have  appeared,  and  have  been  declared 
against,  and  he  should  have  entitled  his  af- 
fidavit in  the  action  against  himself  and 
others ;  I  therefore  think  this  rule  should 
be  discharged. 

Mr.  Justice  Littledale, — I  am  of  a  different 
opinion  from  my  Brother  Bayley,  on  the 
objection  to  tlie  title  of  the  affidavit,  The 
irregularity  complained  of  iS)  the  disobe- 


dience to  the  rule  of  eourt«  That  role  of 
court  is  confined  to  the  mesne  process; 
then,  to  complain  of  the  mesne  process,  the 
defendant  must  follow  the  form  set  forth  in 
the  writ,  and  it  does  not  lie  in  the  mouth  of 
the  plaintiff  to  say,  there  is  no  such  cause 
as  the  one  he  has  himself  set  forth.  If  this 
objection  is  valid,  it  would  be  impossible  for 
a  defendant  to  avail  himself  of  such  an  irre- 
gularity; for,  had  it  been  only  entitled  as 
against  seventeen,  the  plaintiff  might  say, 
my  writ  is  against  twenty,  or  against  eigh- 
teen, because  eighteen  have  appeared.  But 
conceiving  this  affidavit  to  be  well  entitled, 
I  cannot  call  this  declaration  irregular ;  it 
may  be  not  regular,  but  there  is  a  great 
distinction  between  the  two  terms.  There 
are  many  proceedings  not  stricdy  regular, 
but  which  this  Court  will  not  set  aside  for 
irregularity.  I  think,  that,  according  to  the 
rule  of  court,  a  plaintiff  may  declare  against 
some  of  the  defendants  in  the  writ,  and 
leave  out  the  rest.  If  he  were  aflerwards 
to  declare  against  the  others,  it  would  be 
different;  I  therefore  agree  with  my  learned 
Brother  Bayley,  though  for  a  different  reap 
son,  that  this  rule  should  be  discharged. 

Mr,  Justice  Parke, — I  agree  in  both 
points  with  my  Brother  Bayley.  The  de- 
fendant who  has  appeared,  is  certainly  ao 
far  in  court,  that,  although  he  has  not  been 
declared  against,  he  has  various  privileges 
of  which  we  are  bound  to  take  notice ;  and 
strictly  speaking,  according  to  the  terms  of 
this  rule,  no  defendant's  name  ought  to  ap- 
pear in  the  writ,  except  those  contained  in 
the  first  declaration.  Had  the  eighteenth 
not  been  served,  or,  being  served,  had  not 
appeared  before  the  delivery  or  filing  of 
the  declaration,  there  would  have  been  no 
apparent  irregularity  in  tliis  proceeding; 
but,  having  appeared,  and  not  being  declared 
against  in  this  action,  he  is  established  as  a 
defendant  in  some  other  action.  But  as 
this  application  is  to  set  aside  the  pro- 
ceedings in  the  only  action  in  which  there 
is  a  declaration,  viz.  against  the  seventeeot 
the  affidavit  ought  to  have  been  entitled 
in  that  action  only.  I  therefore  concur,  with 
the  rest  of  the  Court,  tliat  this  rule  should 
.be  discharged. 

[iSTo/e,*— In  the  above  case  it  wai  alio 
objected  on  the  part  of  tiie  defendants,  thai 
the  declaration  was  irregulari  it  b^ing  an* 
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tided  of  the  ttm  in  which  it  was  delivered^ 
and  not  of  the  term  in  which  the  procesi 
was  returnable.  Mr.  Brodrick  contended, 
that  this  was  no  irregularity ;  though  the  de- 
fendants might,  if  they  pleased,  apply  to  have 
the  decUiration  entitled  of  the  previous 
term.  Mr.  Wybom,  on  the  authority  of 
SmUh  V.  Mull€r{l),  and  Topptnff  v.  Fage 
(tt)f  which  were  adopted  by  Mr.  Tidd,  con- 
tended that  the  thus  entitling  the  declara- 
tion was  an  irregularity.     Upon  this  objec- 


Mr,  Juitice  Bayley  was  of  opinion,  that 
the  plaintiff  was  at  liberty  to  entitle  his  de- 
claration of  the  term  in  which  it  was  de- 
livered, though  tlie  defendant  might  be  at 
liberty  to  apj^y  to  have  it  set  right  accord- 
ing to  the  process. 

ilfr.  Justice  Littledale  was  of  the  same 
opinion ;  observing  that  Mr.  Tidd,  while 
he  stated  that  it  was  not  regular  to  entitle 
the  declaration  of  a  term  subsequent  to  the 
return  of  the  process,  went  on  to  describe 
the  mode  by  which  the  defendant  should 
apply  to  have  it  corrected — '*  It  may  be 
set  right  at  the  instance  of  the  defendant  if 
necessary  for  his  defence."  It  appeared  to 
him,  tlierefore,  not  to  be  an  irregularity. 

Mr.  Justice  Parke  was  of  opinion  that 
the  entitling  the  declaration  of  a  term  sub- 
sequent to  that  of  the  appearance  was  irre- 
gular.] 


]  829.      7     PLACX  0.  SIR  JOHN    FAGG  AND 
April,      y  ANOTHER. 

Fixtures — Execution — MilL 

1.  A  sheriff  has  no  rights  under  a  fi.  fa., 
to  seize  fixtures,  where  tlu  house  in  which 
they  are  situated  is  the  freehold  of  the  person 
mho  has  the  right  ofpropertif  in  the  fixtures, 

2.  Otherwise,  where  the  person  against 
wham  the  execution  issues,  and  who  has  the 
right  of  property  in  thefixtures^  is  merely  a 
Unantfor  a  temu 

8.  Mill^stones  pass  with  a- grant  of  the 
mil,  and  are  part  of  the  freehold* 

This  was  a  special  action  on  the  case. 

PUa — General  issue :  not  guilty. 

At  the  trial,  before  Chief  Baron  Alexan- 

(1)  STenaRep.  es4b 
(S)  5  Tsimc.  771. 


der,  at  the  Spring  Assizes  for  the  county  of 
Kent,  1827,  the  jury  found  a  verdict  for  the 
plaintiff,  for  1000/.,  the  damages  in  the 
declaration,  to  be  reduced  to  Is.,  on  the  de- 
fendant's withdrawing  from  the  possession, 
subject  to  the  opinion  of  the  Court  on  the 
following 

CASS. 

The  defendant.  Sir  John  Fagg,  in  the 
year  1826,  was  sheriff  of  the^  county  of 
Kent ;  the  other  defendant,  William  Ashby, 
was  a  millwright,  and,  having  obtained  a 
judgment  sgatnst  one  John  Ashby,  he,  on  the 
]9th  day  of  July  182G,  caused  sl  fieri  facias 
to  be  issued,  directed  to  tlie  other  defendant,  . 
the  sheriff  of  Kent,  commanding  him  to  levy 
of  the  goods  and  chattels  of  the  said  John 
Ashby  600/. ;  and,  under  that  writ  the  de« 
fendant,  Sir  John  Fagg,  seized  the  follow- 
ing articles,  which  were  the  stones,  tackling, 
and  implements,  of  a  mill,  situate  on  North- 
umberland Heath,  in  the  parish  of  Erith, 
in  the  county  of  Kent : — a  pair  of  French 
stones,  4  ft.  6  in. ;  all  the  tackling  and  iron 
work  to  do. ;  pinion  and  meal  trough ;  a 
pair  Peak  stones,  4  ft.  6  in. ;  all  the  tack- 
ling and  ironwork  to  do.  and  pinion ;    a 
dressing  machine,  a  cylinder,  a  strap  ma- 
chine, rigging  and  gog  scry,  an  upright  shaft, 
spur  wheel,  waller  nut,  and  regulating  stil- 
lion  bar ;  a  sack  tackle  complete,  a  stillion 
bar,  and  flour  scale,  two  ladders,  one  mid- 
dling, two  mill  sails,  and  ironwork  complete* 
1  ne  mill  in  which  these  several  articles 
were,  had  been  built  by  the  defendant,  Wil« 
liam  Ashby,  upon  land  belonging  to  him  ; 
and  on  the  17th  day  of  December  1825,  he, 
by  indenture,   in    consideration  of  900/., 
bargained,  sold,  released,  and  conveyed  unto 
John  Ashby,  his  heirs  and  assigns,  (in  the 
actual  possession  of  the  said  John  Ashby 
then  being,  by  virtue  of  a  bargain  and  sale 
made  to  him  by  the  said  William  Ashby,) 
all  that  piece  or  parcel  of  land  or  ground 
situate,  lying,  and  being,  on  Northumber- 
land Heath,  in  the  parish  of  Erith,  in  the 
county  of  Kent,  containing,  by  admeaaure- 
ment,  one  acre  and  nine  perches,  little  more 
or  less.     Also,  all  that  wind  or  grist-mill, 
and  the  messuage  or  tenement,  dwelling- 
house,  and  premises  on  the  said  piece  or 
parcel  of  land  or  ground,  or  on  some  part 
thereof,  erected  and  built ;  together  with  all 
and  singular  out-houses»  out-buildings,  8ec. 
rights,  members,  and  appurtenancea  what- 
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soever  to  the  said  piece  or  parcel  of  land 
or  ground,  wind  or  grist-n)ill,  nnessuage  or 
tenement,  dwelling-house,  hereditaments, 
and  premises  belonging,  or  in  anywise  ap- 
pertaining, with  reversion,  &c.,  hahendain 
unto  and  to  the  use  of  the  said  John  Ashbyi 
his  heirs  and  assigns,  for  ever. 

After  the  execution  of  this  deed,  William 
Ashby  delivered  to  John  Ash  by  possession 
of  the  mill,  and  the  mill-stones,  and  the 
other  articles  belonging  to  the  mill,  which 
were  afterwards  seized  by  the  defendant, 
Sir  John  Fagg.  William  Ashby  took  from 
John  Ashby  a  warrant  of  attorney,  to  con- 
fess judgment,  as  a  security  for  part  of  the 
purchase-money. 

On  the  said  17th  day  of  December  1835, 
for  the  purpose  of  securing  the  payment  of 
an  annuity  of  20/.  f^er  annum,  John  Ashby, 
in  consideration  of  the  sum  of  250/.,  the 
purchase-money  of  the  said  annuity,  by  in* 
denture,  bargained,  sold,  and  demised  to 
Francis  Place  (the  plaintiff  in  this  suit,)  his 
executors,  administrators,  and  assigns,  all 
the  before«'raentioned  premises,  by  the  same 
description  as  that  by  which  they  were  con- 
veyed by  the  defendant,  William  Ashby,  to 
the  said  John  Ashby,  habendum  to  the  said 
Francis  Place,  for  the  term  of  1000  years, 
yielding  unto  the  said  John  Asfiby,  his  heirs 
or  assigns,  a  pepper-corn  rent. 

On  the  Slst  of  December  1825,  in  consi- 
ration  of  the  further  sum  of  550/.,  the  said 
John  Ashby^for  the  purpose  of  securing  the 
payment  of  a  further  annuity  to  the  plaintiff^ 
by  indenture,  declared,  that  the  said  F.  Place, 
bis  executors,  &c.  should  stand  possessed  of 
the  said  premises,  as  well  for  the  purpose 
of  securing  the  payment  of  the  said  annuity 
thereby  covenanted  to  be  paid,  as  for  se- 
curing the  payment  of  the  annuity  granted 
by  the  indenture  of  the  1 7th  of  December 
1825. 

No  memorials  of  the  said  indenture  of 
the  said  17th  of  December  1825,  or  the 
31  St  of  December  1825,  or  either  of  them, 
whereby  the  said  annuities  were  granted  to 
the  said  plaintiff,  were  produced,  or  proved 
to  have  been  made  or  enrolled. 

The  money  secured  by  the  warrant  of 
attorney,  given  by  John  Ashby,  to  Wil- 
liam Ashby,  not  having  been  paid,  as  agreed 
upon,  the  latter  entered  up  judgment  upon 
the  warrant  of  attorney,  and  issued  the 
jieri/aciof,  under  which  the  mill-stones,  and 


other  articles  used  with  the  mill,  were  seised 
by  the  other  defendant.  Sir  John  Fagg,  Tlie 
plaintiff  gave  notice  to  the  sheriff,  tiiat  he 
claimed  the  articles  seized  under  the  fieri 
facias  as  his  property,  by  virtue  of  the  deed 
of  17th  of  December  1825,  whereby  John 
Ashby  conveyed  to  the  plaintiff  the  mill  and 
appurtenances.  The  sheriff,  in  consequence 
of  that  notice,  did  not  sell,  but  retained  the 
same  in  his  possession. 

It  was  sworn,  and  not  contradicted,  at  the 
trial,  by  the  surveyor,  who  estimated  the 
value  of  the  premises  on  the  purchase  of  the 
first  annuity  by  the  plaintiff  of  John  Ashby« 
that  the  defendant,  William  Ashby,  went 
over  the  mill  with  him,  and  pointed  out 
what  belonged  to  it,  and  described  the  arti- 
cles seized  as  forming  part  of  the  mill ;  and 
it  was  also  sworn,  and  not  contradicted,  that 
the  same  machinery  was  in  the  mill  at  the 
time  of  the  execution  of  both  the  annuity 
deeds  to  the  plaintiff,  as  was  then  at  the  time 
of  the  convevance  and  valuation  from  the 
defendant,  William  Ashby,  to  John  Ashby» 
and  of  the  levy  under  the  execution. 

The  stones  seized  are  moveable  artidcs, 
and  such  as  are  usually  valued  between  an 
out-going  and  in*coming  tenant.  This  evi- 
dence was  objected  to  by  the  plaintiff— but 
received. 

The  question  for  the  opinion  of  the  Court 
is,  whetlier  the  mill-stones,  and  the  other 
articles  mentioned  in  the  declaration,  and 
being  in  the  possession  of  John  Ashby,  were, 
at  the  time  of  the  seizure  under  x\\%fi,fa.^ 
the  property  of  the  plaintiff.  If  the  Court 
should  be  of  opinion  that  they  were,  then 
the  verdict  is  to  stand  for  the  plaintiff; 
otherwise  a  nonsuit  is  to  be  entered. 

Afr.  EvanSf  forthe|plaintiff. — The  goods  in 
question  were  a  part  of  the  mill ;  they  were 
necessary  to  the  working  of  it ;  and,  accord- 
ing to  the  authority  of  Comynj'i  Digest^ 
title  ''  Grant,**  they  would  go  to  the  heir ; 
and,  consequently,  they  were  not  liable  to 
be  seized  as  goods  and  chattels.  So,  in  Day 
v.  BisbUch{l)f  it  was  held,  that  a  dyer*s  vat 
fastened  to  the  wall  of  a  house  is  parcel  of  the 
freehold,  and  cannot  be  taken  in  execution 
under  a  fi,  fa.  The  same  doctrine  was  held 
in  Archer  v.  Bennett  (2).  So,  in  a  convey- 
ance of  the  mill,  with  the  appurtenances, 
these  goods  would  pass.    Indeed,  in  Sbep^ 


m 


Cio.  Elii.  S74. 
Leoaard,  311. 


EASTER  TERM,  1829. 


197 


pard^s  TmcktUme^  p.  90»  it  seems,  that,  "  by 
the  grantof  amill,  the  mill-stone  doth  pass, 
albeit,  at  the  time  of  the  grant,  it  be  actu- 
ally severed  from  the  mill."  In  Wtnn  ▼• 
Ingilby  and  another  {3\  it  was  held,  that  the 
fixtures  of  a  house,  which  was  the  plaintiff's 
own  freehold,  could  not  be  taken  in  execu- 
tion under  a  f,  fa*  against  the  plaintiff  in 
that  action.  So,  in  Elwet  v.  Maw  (4),  it 
was  held,  that  the  tenant  had  no  right 
during  his  term  to  take  away  certain  erec- 
tions made  on  the  premises  during  the  term, 
although  he  left  the  premises  themselves  in 
the  same  state  as  when  he  entered.  In  the 
case  of  Colegrave  v.  Dias  Santos  (5),  it  was 
held,  that  fixtures  passed  by  a  conveyance 
of  the  freehold.  And,  in  Thresher  v.  the 
East  London  fVater  Works  Company  {6)^ 
fixtures  were  held  to  be  repairable  at  the 
expense  of  the  tenant ;  clearly  shewing,  that 
tbey  were  tlie  subject  of  demise.  Those 
cases  were  cited  in  Rex  v.  Topping  (7) ; 
and  the  decision  in  that  case  was  in  confor- 
mity with  them. 

Afr,  Hutchinson,  contrik. — No  doubt,  that, 
in  former  times,  the  property  in  question 
would  pass  by  general  words  of  grant  of 
the  mill,  with  the  appurtenances.  But  a 
relaxation  of  the  ancient  rule  has  been  in- 
troduced of  late  ;  and  it  is  considered,  that, 
whatever  may  be  removed,  as  between  the 
landlord  and  tenant,  may  be  taken  in  exe- 
cution. 

[Afr.  Justice  Bayley. — As  against  the  te-» 
nant,  they  may  ;  but,  as  against  one  who  is 
tlie  owner  of  the  estate,  they  are  part  of  the 
freehold,  and  would  go  to  the  heir.  They 
cease  to  be  goods  and  chattels  as  regards 
him.] 

Then,  there  is  another  objection  to  the 
plaintiff's  right.  It  does  not  appear  that 
possession  was  given  in  conformity  with  the 
deed. 

By  the  Court. — It  was  not  necessary,  for 
the  very  reason  already  given.  They  were 
not  goods  and  chattels :  they  passed  with 
the  land. 

Postea  to  tlie  plaintiff. 

(3)  5  Barn.  &  Aid.  625. 

(4)  5  Ka»t,  38. 

(5)  9  BMC.76i  S  D.&R.  955;  1  LawJoon. 
K.B.  939. 

'(6)  2B.&C.608;  4D.&R.  69;  9  LawJoam. 
K.B.  100. 
(7)  t  M'Clel.  &  Y.  551. 
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Settlement  by  Estate — Devise^  construe^ 
tion  of. 

The  interest  of  a  remainder^manf  after  an 
estate  for  life,  will  not  entitle  him  to  a  settle* 
ment,  by  reason  of  forty  days'  residence  dur* 
ing  the  continuance  of  the  particular  estate. 

Testator,  after  devising  certain  real  pro* 
perly  to  his  heir-at-law,  devised  "  to  my 
daughter,  E.  M.,  all  that  part  of  a  mes" 
suage  or  tenement,  with  the  appurtenances, 
which  is  now  in  the  occupation  of  H.  L,, 
situated  in  Ringstead,  adjoining  the  tenement 
in  the  occupation  of  J.  M,,  to  hold  to  her  and 
her  assigns,  for  and  during  the  term  of  her 
natural  life,  if  she  shall  so  long  continue  a  wi- 
dow and  unmarried ;  and,  from  and  after  the 
day  of  her  decease,  or  day  of  marriage,  which 
shall  first  happen,  I  give  and  devise  tlie  said 
part  of  a  messuage  or  tenement,  with  the  ap- 
purtenances ;  and  also  all  that  the  aforesaid 
tenement,  with  the  homestead  and  appurte^ 
nances,  in  the  occupation  of  J.  M.;  and 
also,  all  that  my  close  or  orchard  lying  above 
the  said  homestead,  ^c,  unto  the  four  children 
of  my  late  son : — Held,  that  these  four  grand- 
children of  the  testator,  under  this  devise,  did 
not  take  an  immediate  vested  interest  in  any 
part  of  the  premises  mentioned  therein,  but 
a  remainder  expectant  on  the  decease  or  ce- 
cond  marriage  of  E,  M,,  and  consequently, 
that  one  of  those  grand-children,  a  pauper, 
did  not  obtain  a  settlement  by  forty  days* 
residence  in  the  parish  where  those  premises 
were  situate  during  tlie  Ufe  and  before  the^ 
second  marriage  of  E.  M. 

[This  case  will  be  found  among  the  Cases 
relating  to  the  Duties  of  Magistrates,  p.  103.] 
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SMALL   AND  ANOTHER,    A88IO- 

April  29.  J        NEBS,  &c.  v.  ma&wood. 

Bankrupt — Deed  of  Composition — Assign* 
ment  in  Trust. 

1.  A  creditor  who  executes  a  deed  of  com* 
position,  by  which,  in  consideration  of  an  as- 
signment (f  his  property  for  the  benefit  of  his 
creditors,  the  creditors  release  their  debts,  is 
thereby  debarred  from  suing  out  a  commtf- 
sion  of  bankruptcyt  though  he  couU  shw  a 
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iuhsequeni  act  of  bankruptcy  independent  of 
the  deed ;  and  allkough  other  creditors^  who 
have  refused  to  execute  the  deed,  may  sue  out 
a  commission,  and  rely  upon  the  deed  as  an 
act  of  bankruptcy • 

2.  Where  a  conveyance  of  property  is 
made  to  several  trustees,  it  is  not  necessary 
that  all  should  execute  or  assent  to  it.  The 
property  will  vest  in  those  who  accept  the 
trust. 

This  was  an  action  by  the  assignees  of 
John  Campion,  a  hankrnpt,  against  the  exe- 
cutor of  the  chief  balHif  of  the  liberty  of 
Langborougl),  in  the  North  Riding  of  the 
county  of  York,  to  recover  the  amount  of 
the  sale  of  certain  goods  of  the  bankrupt 
sold  by  the  bailiff,  under  an  execution 
against  the  bankrupt,  afcer  he  had  commit- 
ted an  act  of  bankruptcy. 

On  the  trial,  at  the  last  Summer  Assizes 
for  the  county  of  York,  before  Mr.  Justice 
Bayley,  tlie  case  turned  upon  a  question  re- 
specting the  validity  of  the  commission. 
Upon  that  question  the  following  were  the 
principal  facts. 

By  indenture,  dated  2drd  of  December 
1826,  made  between  the  bankrupt  of  the 
first  part ;  John  Barr,  Thomas  Hudson,  Ro- 
bert Johnson,  and  Thomas  Coser,  (credi- 
tors of  the  bankrupt,)  of  the  second  part ; 
and  the  several  persons  whose  names  were 
thereunder  written,  or  thereunto  annexed, 
and  seals  affixed,  being  also  creditors  of 
the  bankrupt,  of  the  third  part ; — reciting 
that  the  bankrupt  stood  indebted  to  the 
several  persons,  parties  of  the  second  and 
third  parts,  in  the  several  sums  of  money 
set  opposite  to  their  respective  names  in 
tlie  schedule  annexed  ;  that  be  was  unable 
to  discharge  the  same ;  that  he  had  pro- 
posed to  make  over  to  the  said  Bnrr,  Hud- 
son, Johnson  and  Coseri  all  his  personal 
estate,  upon  the  trusts  thereinafter  men- 
tioned ;  and  that  the  said  creditors,  parties 
thereto  of  the  second  and  third  parts,  had 
agreed  to  accept  and  take  such  assignment 
in  full  satisfaction  and  discharge  of  their 
debts.  The  bankrupt  then  proceeded  to 
assign  all  his  personal  estate  to  the  said  four 
persons  upon  trust,  that  they,  or  the  survivor 
of  tbemt  lus  executors  or  administrators, 
should  sell  and  dispose  of  the  same,  and 
after  paying  certain  costs  therein  provided 
f«ri  ahottld  pay  th«BWelves  and  the  rest  of 


the  creditors,  the  amount  of  their  debU 
rateably, — provided  the  said  parties  of  the 
second  and  third  parts  did,  on  or  before  the 
1st  of  February  then  next,  make  proof  of 
their  debts  if  required,  and  execute  the 
deed.  Then  followed  a  provision  in  these 
terms :  '^tliat  the  said  Barr,  Hudson,  John- 
son and  Coser,  and  all  other  tlie  creditors 
of  the  second  and  third  parts,  in  pursuance 
of  the  said  agreement,  and  in  consideration 
of  the  assignment  thereby  made,  cove- 
nanted with  the  bankrupt,  that  they  would 
not  sue  him  for  their  said  debts,  and  that  if 
they  did,  the  deed  should  be  a  sufficient  re- 
lease and  discharge,  both  at  law  and  in 
equity,  and  the  bankrupt  was  thereby  re- 
leased and  discharged  from  the  said  debts. 

This  deed  was  executed  by  the  bankrupt, 
by  two  of  the  four  persons  named  as  trus- 
tees, and  by  several  creditors. 

The  commission  of  bankrupt  was  taken 
out  on  the  petition  of  one  of  the  two  trus- 
tees, who  had  executed  the  above  deed. 
The  act  of  bankruptcy  relied  upon  was  the 
lying  in  prison  for  twenty-one  days  by  the 
bankrupt,  according  to  the  6  Geo.  4.  c.  16. 
The  custody  which  produced  this  result  was 
at  the  suit  of  creditors  of  the  bankrupt,  who 
had  not  executed  the  deed.  The  com- 
mencement of  the  custody  was  on  the  20th 
of  January  1827,  within  a  month  from  the 
execution  of  the  deed. 

Upon  these  facts,  the  learned  Judge  wa« 
of  opinion,  that  there  was  no  good  peti- 
tioning creditor's  debt  to  support  the  coinn- 
mission.  'J'he  plaintiffs  were  tlkereupon 
nonsuited  :  liberty  being  reserved  for  them 
to  move  to  enter  a  verdict  in  their  fkvouri 
if  the  Court  should  be  of  opinion  that 
there  was  a  good  petitioning  creditor's  debt. 
And  a  rule  to  shew  cause  hanng  been  ob« 
tained  accordingly, 

Mr,  Hutchinson  now  shewed  cause.— ^Tbe 
authority  relied  upon  by  the  other  side  is 
the  case  of  Doe  d.  Pitcher  v.  Ander»m{\), 
There,  a  creditor,  who  with  others  had  be- 
come a  party  to  a  deed  of  trust,  by  which« 
in  consideration  of  an  assignment  made  by 
the  debtor,  they  released  their  debts,  was 
yet  allowed  afleswards  to  sue  out  a  commis- 
sion of  bankrupt  against  the  debtor.  But 
the  reason  for  this  decision  is  important,  as 
it  supplies  a  distinction  between  that  and 

(i)  1  Surkie,  Rep.tGt;  5  M^lt&  161. 
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the  present  case.  Tho  reason  was,  that  it 
was  afterwards  <liscovered«  that  previous  to 
the  assignment,  the  debtor  Iiad  committed 
an  act  of  bankruptcy.  This  case,  there- 
fore, which  was  in  accordance  with  those  of 
Bamford  v.  Baron  (2),  and  Tajipenden  v. 
Bttrgess{3)f  is  no  authority  for  the  plaintiffs, 
inasmuch  as  it  is  not  suggested  that  tliere 
was  any  prior  act  of  bankruptcy  in  this  case. 
The  ground  of  the  decision  in  Doe  v.  Ander^ 
soti  was,  that  the  deed  became  inoperative, 
by  reason  of  a  fact  which  was  unknown 
to,  and  was  indeed  concealed  from  the  cre- 
ditor at  the  time.  Here,  there  was  no  prior 
act  of  bankruptcy,  and  no  concealment; 
and  the  creditor  is  bound  by  the  release  of 
the  debt  which  he  executed.  It  may  be 
urged,  that  there  was  a  iubsequent  act  of 
bankruptcy ;  but  that  was  no  doubt  pro- 
duced by  the  consequence  of  the  transac- 
tion to  which  the  petitioning  creditor  was  a 
party.  The  deed  in  question  deprived  iiim 
of  tlie  whole  of  his  property ;  took  away 
from  him  the  means  of  carrying  on  his 
trade,  and  was  most  likely  to  bring  all  his 
creditors  upon  him.  But  the  debt  due  to 
this  creditor  was  actually  extinguished ; 
and  in  case  an  action  had  been  brought  for 
the  debt,  this  deed,  which  contained  a  re- 
lease, might  liave  been  pleaded  in  bar*  This 
seems  to  be  laid  down  by  the  case  of  Dean 
T.  NewhaU{\),  There  the  obligee  of  a 
bond  covenanted  not  to  sue  one  of  two  joint 
and  several  obligors :  he  nevertheless  did 
80,  and  it  was  held,  that  the  deed  of  cove- 
nant might  be  pleaded  in  bar,  though  the 
pUintiff  might  sue  the  other  obligor.  There 
must  be  a  legal  debt  to  support  a  commis- 
sion— such  a  debt  as  would  maintain  an  ac- 
tion at  law ;  for  it  has  been  held,  that  a 
debt  barred  by  the  Statute  of  Limitations 
would  not  be  sufficient.  It  may  be  said, 
.however,  that  as  two  only  of  the  trustees 
executed  the  deed,  it  is  inoperative;  but 
tliat  is  not  so,  for  the  deed  passed  the  pro- 

Jerty  out  of  the  bankrupt,   and  it  might 
ave  been  enforced  against  him* 
ii/r,  J.  WUltanu  and  Mr.  Slarkie^  contrcU 
It  may  be  admitted  that  the  covenant  by 
the  creditors  in  the  deed  of   assignment 
ajnouDted  to  a  release,  if  the  deed  was  per- 

(?)  2  Term  Rep.  594. 

(3)  4  East,  234. 

(4)  8  Term  Rep.  168. 


feet.  The  cases  cited  on  the  other  side  are 
therefore  not  disptited.  But  if  the  deed 
in  question  might  have  been  rendered  in- 
operative, the  case  becomes  very  different. 
This  was  exactly  the  state  of  things  (no 
matter  how  caused,)  in  Doe  v.  Anderson; 
every  creditor  who  had  not  signed  the 
deed,  might  have  treated  it  as  an  act  of 
bankruptcy.  Independent  of  this,  the  deed 
was  inoperative,  because  all  the  trustees 
did  not  execute.  If  the  deed  operated  at 
all,  it  vested  the  property  in  all  of  them  ; 
and,  as  far  as  regarded  the  bringing  of  any 
action,  founded  upon  tlie  rights  supposed  to 
be  vested  by  that  deed,  it  would  have  been 
necessary  that  all  of  them  should  join  in 
the  action.  The  deed  was  also  inoperative 
by  reason  of  all  the  creditors  not  having 
executed  it  \  for  the  trust  was  to  pay  the 
creditors  who  should  execute  the  deed; 
and  as  some  of  the  trustees  (themselves 
creditors)  did  not  execute,  the  condition, 
upon  which  it  must  be  taken  the  assign- 
ment was  made,  has  not  been  performed ; 
for  it  is  obvious,  that  the  bankrupt,  and  all 
parties,  contemplated  the  execution  of  the 
deed,  by  at  least  such  of  the  creditors  as 
were  trustees. 

[A/r.  Justice  Bayley* — In  Doe  v.  Andef" 
son  the  deed  was  void  altogether,  by  reason 
of  the  prior  act  of  bankruptcy.  The  pro- 
perty which  the  bankrupt  professed  to  as- 
sign was  not  in  him  at  the  time.] 

The  Court  took  time  to  consider,  and  on 
this  day,  the  judgment  was  delivered  in  the 
following  terms,  by 

.  Mr,  Justice  Bayley, — In  this  case  a  rule 
was  obtained  by  the  plaintiifs,  calling  on 
the  defendant  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  ver- 
dict entered  for  them,  as  the  assignees 
under  a  commission  of  bankruptcy  issued 
against  John  Campion,  on  the  petition  of 
John  Barr;  and  the  point  reserved  upon 
the  trial,  and  which  has  been  since  argued^ 
was,  whether  such  petitioning  creditor  was 
or  was  not  precluded  by  the  indenture  of 
assignment,  executed  by  the  bankrupt  for 
the  bene6t  of  his  creditors,  from  suing  out 
such  oommission.  The  commission  issued 
in  May  1627;  and  it  ia  admitted,  that 
there  was  a  good  act  of  bankruptcy, 
independent  of  the  deed  on  whidi  the  com- 
mission is  resisted.  That  act  of  bankruptcy^ 
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subiequent  to  the  date  of  the  assigrnment 
of  1826,  was  the  going  to,  and  lying  in 
prison  for  twenty-one  days,  and  thereby 
becoming  bankrupt,  as  to  any  person  who 
might  sue  out  a  commission.  The  deed  of 
assignment  in  question  was  to  this  effect. 

[Here  the  learned  Judge  stated  the 
substance  of  the  deed.] 

It  was  contended,  at  the  bar,  that  the 
terms  **  and  execute  these  presents" — were 
in  the  nature  of  a  condition  precedent,  and 
that  by  the  non-performance  of  that  condi- 
tion, the  deed,  to  all  intents  and  purposes, 
is  void,  and  therefore,  that  it  could  be  no 
bar  to  the  petitioning  creditor's  debt ;  but 
when  the  language  of  that  proviso  is  re- 
ferred to,  it  is  clear  that  it  was  intended  to 
apply  only  to  creditors  not  executing  it ; 
and,  ID  the  construction  we  put  upon  it, 
cannot  vacate  the  deed  so  as  to  make  it  ab- 
solutely void*  We  have  looked  into  that 
point,  and  it  appears  to  us  clear  that  the 
proviso,  on  the  language  of  which  it  has 
been  urged,  that  that  deed  is  altogether 
void,  is  applicable  only  to  those  creditors 
who  should  not  come  in  and  execute  it.  In 
Smith  V.  Wheeler  (5),  there  was  an  assign- 
ment to  trustees,  upon  certain  trusts,  with 
a  power  of  revocation  reserved  by  the  qs- 
signor.  The  trustees  knew  not  of  the  as- 
signment during  the  life  of  the  assignor ; 
ami  after  his  death,  one  assented  to,  and 
the  other  dissented  from,  the  trust.  There 
was  a  special  verdict,  finding  this  among 
other  facts ;  and  one  of  the  questions  was, 
fvhether  Crook,  one  of  the  trustees,  who 
alone  assented,  was  of  himself  a  good  lessor. 
Two  Judges,  in  court,  held  that  he  was  ; 
and  on  error  the  judgment  of  the  Court  be- 
low was  affirmed ;  and  Lord  Chief  Justice 
Hale  says,  "The  estate  was  wholly  in 
Crook."^  There,  therefore,  we  have  a  case 
in  which  the  deed  remained  with  the  grantor 
during  th^  whole  of  his  life,  the  trustees 
knowing  nothing  of  it  till  after  his  death  ; 
and  there  the  deed  was  confirmed,  and 
vested  the  estate  in  the  one  who,  of  two, 
assented  to  the  deed ;  and  that  case  esta- 
blishes that  it  is  not  essential,  that  the  trus- 
tees to  whom  property  is  conveyed  should 
execute  the  deed  on  which  the  trusts  arise, 
and  if  one  assentSi  and  the  other  does  not, 


that  the  whole  vests  in  the  one  who  assents. 
If  the  intention  of  the  party  is,  that  all  the 
trustees  should  execute,  he  must  insert  a 
proviso,  making  it  imperative  upon  them  to 
do  so ;  but,  it  appears  that  in  the  absence 
of  such  proviso  the  property  will  vest.  In 
Crewe  v.  Dicken  (6),  it  appeared,  that  one  of 
two  trustees  for  tlie  sale  of  an  estate,  having 
released  and  conveyed  to  his  co- trustee,  re« 
fused  to  join  in  the  receipt  of  the  purchase- 
money.  The  purchaser  of  the  estate  was 
held  not  to  be  bound  to  the  agreement  with 
the  remaining  trustee.  But  it  would  have 
been  otherwise  if  the  other  had  merely  r^- 
nounced.  Lord  Thurlow  said,  that  if  that 
trustee  had  merely  dissented,  the  whole 
estate  would  have  been  in  the  other ;  *'  it  must 
be  considered  by  releasing  to  have  had  the 
property  in  him,"  &c.  That  case,  there- 
fore, is  an  authority  to  this  effect,  that 
where  there  is  a  conveyance  to  two  trustees, 
and  one  of  them  dissents,  that  circumstance 
will  not  vacate  the  conveyance  of  the  pro- 
perty to  the  other,  who  does  not  release. 
l*hat  decision  was  corrected  in  Nicloson  v. 
Wordsworth  (7);  and  the  decision  in  Ventris 
established,  by  the  late  Chancellor  Eldon. 
That  learned  Lord  seems  not  to  have  ad- 
mitted the  distinction,  drawn  by  Lord  Thur- 
low in  Crewe  v.  Dicken,  between  a  disclaimer 
by  a  trustee,  and  a  release  by  one  trustee  to 
another ;  but  for  every  purpose  applicable 
to  the  present  case,  the  two  decisions  go 
together. 

Now  these  cases  all  proceed  on  the 
principle,  that  where  a  conveyance  is  made 
to  several  trustees,  it  is  not  necessary  that 
all  of  them  should  execute  the  deed,  or  ac- 
cept the  trust,  but  that  the  property  will  go 
to  those  who  do  so  accept.  Applying  that 
principle  here,  the  consequence  is,  that  in 
this  case  the  property  vested  wholly  in  those 
two  who  did  accept  the  trust.  After  the 
argument  was  concluded,  I  doubted  whether 
the  deed  would  operate  as  a  release  hj 
Barr  of  his  debt,  unless  the  intended  trust 
property  was  actually  delivered  over  to  the 
trustees ;  but  I  am  satisfied  that  that  raisea 
no  foundation  on  which  the  deed  should 
be  construed  to  be  inoperative.  Barr 
and  Hutton,  who  executed,  have  every  thing 
which  the  deed  stipulated  to  give  themi  if 
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ihey  chooM  to  take  it  Instead  of  heii^ 
firaiaied  in  consideration  of  the  delivery  of 
the  goods*  it  is  framed  in  consideration  of 
the  assignment  of  the  property^  Thus  they 
have  the  whole  benefit  of  the  intention  cf 
the  deed  ;  and  if  the  property  itself  was  not 
handed  over,  it  is  their  own  fauU,  and  the 
deed  is  as  fully  a  bar  to  the  debts  of 
diose  who  executed  it,  as  if  the  property 
had  been  actually  handed  over.  While  the 
case  was  under  discussion,  it  was  pressed 
before  us  by  Mr.  WiUiami^  that  there  were 
other  creditors  who  are  not  bound  1^  the 
deed  who-  might  have  taken  out  a  commis- 
sion ;  but  nott  constat  that  tliey  will  exercise 
that  riglit  to  do  so ;  at  all  events,  they  are 
the  only  parties  competent  to  become  peti«* 
tioning  creditors,  and  Barr,  who  has  accepted 
the  property,  cannot  make  that  a  ground 
for  ms  taking  out  a  commission ;  the  deed 
being  personally  operative  against  himself^ 
howevier  it  may  be  inoperative  as  to  that 
class  of  creditors.  The  issuing  of  a  com- 
mission is  clearly  a  species  of  suit  and  pro- 
foeediag  against  the  goods  and  chattels  of 
CampioQ,  ihe  bankrupt,  from  the  taking  of 
which  he  is  precluded  by  his  covenant  not 
toeue;  and  our  Jm^gment  therefore  must  be 
i^^amst  the  plaintifik. 

Ruk  discharged* 


iBOB*  on  (he  several  demises 
O/  TBE  SJSV.  HBNET  DELVKS 
BaOVOBTON  AND  DAMI£L  WM* 
STOW,  O.  QUIJ.T. 

Church  Leases — Memorial  of  Annuity. 

1*  Whether  the  frmfisians  of  the  statute 
13  EMx,  c.  SO.  go  to  fnrofiibiting  tlte  grant* 
tag  rf  any  tease  of  the  gliehe^  and  other 
veekurkd  j^roperiy  of  a  hewfiee  nM  eure-'^ 


2.  Bmtn/hether  ihey  do  or  not^aUeuoh  leases 
between  1808  and  1816,  are  good;  the 
Mtahsie  49  Cfeo,  8.  c.  84.  hamng  repealed  the 
wtaM€  ofEHnaAeth ;  and  the  proeisions  of 
ihe  latter  not  Juming  ibeen  revioed  untU  the 
57  GftfO.5.  cSfL 

8«  Where  eueh  a  lease  had  been  granted 
mMn  the  above  ttteo  periods  toeecmre  sefteral 
emmoMee ;  and  mbsequenilyj  and  'O/Ster  iho 
petssmg^cfiihe  ^itifRKi^cM,  a«evar)!wig0< 
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of  the  anntutiest  by  whidi  the  annmties  were 
paid  offf  and  the  lease  was  assigned  to  a  new 
party  to  secure  the  payment  of  a  sum  of 
money  advanced  by  that  party  for  the  paying 
of  of  the  annuities,  and  the  further  assistance 
of  the  grantor  :^Held,  that  such  legal  estate 
was  well  assigned,  aUfumgh  it  was  qfler  the 
57  Geo,  S.  c.  99.  was  passed. 

But,  whether^  in  a  court  of  equity,  such 
legal  estate  would  be  allowed  to  prevail  be* 
yond  the  seeming  of  thai  part  of  the  charge 
which  was  well  created  between  the  4aS  Geo,  H, 
and  the  57  Geo,  8, — qucere. 

4.  Jn  ejectment,  upon  the  assignment  of  a 
term  to  secure  an  annuity,  a  proper  memorial 
of  the  annuity  deed  wiU  be  presumed,  until 
the  contrary  be  shewn. 

ijectmcnt:  tried  at  the  Surrey  Spring 
Assizes  18^8,  before  Mr.  Justice  Burroughs 
Verdict  for  the  lessors  of  the  plaintifl^  sub* 
ject  to  the  following 

CASE. 

On  the  10th  of  August  1811,  tlie  Reve* 
rend  Bryan  Broughton  became  rector  of  the 
rectory  of  Long  Ditton,  in  the  county  of 
Surrey ;  and,  being  such  rector,  by  an  in- 
denture, bearing  date  the  6th  of  January 
1814,  made  between  him,  of  the  one  part* 
and  William  Bonnell  James,  of  the  other 
part,  in  consideraticw  of  the  sum  of  600/., 
he  granted  to  the  said  VViUiam  Bonndi 
James  an  annuity  of  88/.  7s,  for  tlie  term  of 
99  years,  if  tlie  said  Bryan  Broughton 
should  so  long  live,  cliarged  upon  the  lec- 
tory  of  Long  Ditton,  with  the  usual  power 
of  distress,  and  clause  of  repurchase ;  and 
with  covenants,  on  the  part  of  the  said 
Bryan  Broughton,  that  tlie  rectory  slioiikl 
continue  subject  to  the  annuity  as  long  as 
it  was  unpaid ;  and  that  he  would  not  re- 
sign without  the  consent  of  the  said  Wil- 
Ham  Bonnell  James ;  and,  for  better  se* 
curing  the  said  annuity,  the  said  Bryan 
Broughton  did  grant,  bai*gain,  sell,  and  assign 
unto  the  said  WiUaarn  Bonnell  James,  his 
executors,  admintstratovs,  and  assigns,  aU 
the  rectory  of  the  parish,. and  parish  cburdi 
of  Long  J>itton,  and  the  glebe  lands,  tithes, 
oblations,  obventioas,  and  other  the  rights, 
members,  and  appurtenances  thereof,  to 
hold  the  some  unto  the  said  WiBiam  Boa* 
sell  James,  his  eoMtuSow,  adaunistralors, 
and  asaignst  iram  ^the  day  aicKt  bflfote  the 
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day  of  the  date  of  the  indenture,  for  the 
term  of  1 00  years  then  next  ensuing,  if  the 
said  Bryan  Broughton  should  so  long  live 
and  continue  to  be  rector  of  the  said  rectory, 
without  impeachment  of  waste  so  far  as  the 
said  Bryan  Broughton  could  gprant  that  pri- 
vilege, upon  trust,  for  the  better  securing 
to  the  said  William  Bonnell  James,  his  ex- 
ecutors, administrators,  and  assigns,  the  due 
and  regular  payment  of  the  said  annuity  ; 
and  which  said  deed  was  indorsed  as  fol- 
lows : — "  A  memorial  of  this  deed  was  in- 
rolled  in  his  Majesty's  High  Court  of 
CImnccry,  pursuant  to  an  act  of  Parliament 
made  for  that  purpose. 

"  Signed,      J.  Mitford." 

By  a  certain  other  indenture,  bearing  date 
the  1st  day  of  June  1815,  made  between 
the  same  parties,  with  a  like  indorsement 
thereon  as  to  the  inrolment,  in  considera- 
tion of  the  sum  of  1000/.,  the  said  Bryan 
Broughton  granted  to  the  said  William 
Bonnell  James,  another  annuity  of  151/., 
for  the  like  term  of  99  years,  if  the  said 
Bryan  Broughton  should  so  long  live,  charged 
upon  the  said  rectory,  and  with  the  like 
clauses,  powers,  and  provisions,  as  in  the 
said  indenture  of  the  6th  of  Jandary  1814  ; 
and,  for  better  securing  the  said  last-men- 
tioned annuity,  and  in  consideration  of  1 0^., 
the  said  Bryan  Broughton  did  grant,  bar- 
gain, sell,  and  demise  unto  the  said  William 
Bonnell  James,  his  executors,  administra* 
tors,  and  assigns,  all  the  rectory  and  pre- 
mises contained  in  the  be  fore- mentioned  in- 
denture of  the  6th  of  January  1814, — to 
hold  the  same  from  the  day  next  before  the 
day  of  the  date  of  the  now  reciting  inden- 
ture, for  the  term  of  100  years,  if  the  said 
Bryan  Broughton  should  so  long  live  and 
continue  to  be  rector  of  the  said  rectory, 
upon  trust,  for  better  securing  the  said  last* 
mentioned  annuity. 

By  a  certain  other  indenture,  bearing  date 
the  26tb  of  October  1816,  and  made  be- 
tween the  said  parties,  with  a  like  indorse- 
ment thereon  as  to  the  inrolment,  in  consi- 
deration of  the  sum  of  400/.,  the  said  Bryan 
Broughton  granted  to  the  said  William  Bon- 
nell Janies  another  annuity  of  60/.,  for  the 
term  of  99  years,  if  the  said  Bryan  Brough- 
ton should  so  long  live,  charged  upon  the 
Mid  rectory ;  and,  for  better  securing  the 
uamtf  the  said  Bryan  Brouahton  did  ratify 
and  confirm  unto  the  aaid  William  Bonnell 


James,  his  executors,  administrators,  and 
assigns,  all  the  said  rectory  and  premises 
particularly  described  in  the  before-men- 
tioned indentures,  to  hold  the  same  for  tlie 
residue  and  remainder  of  the  term  of  100 
years,  granted  by  the  indenture  of  the  1st 
of  June  1815,  upon  further  trust,  for  se- 
curing the  last-mentioned  annuity. 

No  proof  was  given  of  the  inrolment  of 
the  memorials  of  the  three  several  annuities 
or  rent  charges,  further  than  the  indorse- 
ments upon  the  deeds  as  before  mentioned. 

These  annuities  being  unredeemed,  and 
the  terms  created  for  securing  them  being 
still  subsisting;  by  an  indenture,  beariug 
date  the  S6th  day  of  May  1 820,  and  made 
between  the  said  Bryan  Broughton,  of  the 
first  part,  the  said  William  Bonnell  James, 
of  the  second  part,   and   William  Robert 
Broughton,  a  captain  in  the  navy,  of  the 
third  part, — reciting  the  before-mentioned 
indentures  of  the  6th  of  January  1614,  the 
1st  of  June  1815,  and  the  26th  of  Octo- 
ber 1816  ;  and  that  the  said  Bryan  Brough- 
ton was  indebted  to  the  said  William  Ro- 
bert Broughton  in  the  sum  of  1000/.,  se- 
cured by  three  bonds,  dated  respectively 
the  6th   of  A{)ril  1815,  the  14th  of  Ja- 
nuary 1817,  and  the  28th  of  August  1817, 
and   in    the   sum  of  1000/.   lent  by   the 
said   William    Robert    Broughton    to   the 
said  Bryan  Broughton  in  the  month  of  Ja- 
nuary 1819,  for  which  no  specific  security 
was  given  ;  and  that  the  said  William  Ro- 
bert Broughton  had  agreed  to  lend  the  said 
Bryan  Broughton  the  further  sum  of  S500/.» 
in  order  to  enable  him  to  redeem  the  said 
annuities,  and  for  his  other  occasions, — in 
consideration    of  2000/.  paid   to  the   said 
William  Bonnell  James ;  of  2000/.  due  to 
the  said  William  Robert  Broughton ;  and 
of  1500/.  advanced  and  paid  to  the  said 
Bryan  Broughton,  making  together  tlie  sum 
of  5500/.,  the  said  William  Bonnell  James, 
at  the  request  and  by  the  direction  of  the 
said  Bryan  Broughton,  did  bargain,  sell,  and 
assign  unto  the  said  William  Robert  Brough- 
ton, his  executors,  administrators,  and  aa« 
signs,  all  the  sums  of  600/.,  1000/.,  and 
400/.,  the  purchase-money  of  the  aaid  three 
annuities  ;  and  for  the  considerations  afore- 
said, the  said  William  Bonnell  James  did 
bargain,  aelli  and  assign,  and  the  said  Bryaa 
Broughton  did  gnmt,  bargain,  aell,  and  aa* 
aign,  ratify^  and  confirm  unto  the  mi  Wil« 
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liam  Robert  Broughtoni  all  the  said  rectory 
of  the  said  parish,  and  parish  church  of 
Long  Ditton,  and  the  messuage  or  tenement, 
and  rectory-house,  glebe  lands,  tithes,  ob- 
lations, obventions,  portions,  profits,  and 
emoluments  whatsoever,  arising,  growing, 
renewing,  and  increasing,  from  and  belong- 
ing to  the  said  rectory,  or  any  part  thereof; 
and  all  and  singular  other  the  premises  by 
the  said  recited  indentures,  or  any  of  them, 
granted  and  demised,  with  their  and  every 
of  their  rights,  members,  and  appurtenances, 
— to  hold  the  same  unto  the  said  William 
Kobert  Broughton  from  thenceforth,  for 
and  during  all  the  residue  and  remainder 
of  the  said  term  of  100  years,  then  to  come 
and  unexpired,  if  the  said  Bryan  Broughton 
should  so  long  live  and  continue  incumbent 
of  tlie  said  rectory,  subject,  nevertheless,  to  a 
proviso  for  redemption  and  re-assignment  of 
the  said  terms,  upon  payment  of  5500/.  and 
interest,  on  the  26th  of  November  then  next. 

Captain  William  Robert  Broughton  died 
on  the  17th  of  March  1821  ;  having,  by 
his  will  and  codicil  (duly  proved  in  the 
Prerogative  Court  of  Canterbury,  on  the 
23d  of  May  1821,)  appointed  the  lessors 
of  the  plaintifl'  his  executors. 

The  several  deeds  mentioned  in  the  case 
were  to  be  in  court,  and  either  party  was  to 
be  at  liberty  to  refer  to  them. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  statutes  of  IS  Eliz.  c.  20, 
and  57  Geo.  3.  c.  29.  s.  1.  operated  so  as 
to  vitiate  the  deed  of  the  26th  of  May  1820, 
and  preclude  the  lessors  of  the  plaintiff  from 
recovering ;  and  generally,  whether,  under 
the  circumstances  stated,  they  were  entitled 
to  recover  in  the  action. 

The  case  was  argued  on  the  27th  of  April, 
by  Mr,  Thesiger,  for  the  lessors  of  the 
plaintiff;  and  Mr.  Chitty^  for  the  defendant. 

The  questions  were, — 

First,  whether,  as  the  two  terms  of  100 
years  were  created  during  the  existence  of 
the  43  Geo.  3.  c.  84,  which  repealed  the 
13  Eliz.  c.  20,  and  was  itself  repealed  by 
the  57  Geo.  3.  c.  99.  s.  1,  they  were  le- 
gally assigned  to  and  did  vest  in  Captain 
Wm.  Robert  Broughton,  by  the  indenture 
of  the  26th  of  May  1820  (executed,  of 
coarse,  af\er  the  57  Geo.  3.  c.  99.  had  passed), 
by  which  deed  the  annuities  were  redeemed, 
and  a  new  charge  of  a  different  description 
created* 


Secondly,  whether  the  evidence  of  the 
memorials  of  the  said  indentures  was  sulH- 
cient ;  or,  whether  examined  copies  of  the 
memorials  should  not  have  been  produced 
and  proved. 

This  second  point  was  not  pressed  by  the 
defendant's  counsel  in  the  argument.  It 
may  probably  be  taken,  that  a  proper  me- 
morial would,  in  such  a  case,  he  presumed ; 
and  that  it  would  be  incumbent  on  the  party 
who  contended,  that  no  memorial,  or  no 
proper  memorial,  had  been  inrolled,  to  shew 
that  fact. 

Mr,  Thesiger,  for  the  lessors  of  the  plain- 
tiff.— The  case  may  properly  be  divided 
under  three  heads. 

First,  a  consideration  of  the  object  and 
effect  of  the  statute  of  13  Eliz.  c.  20. 

Secondly,  the  extent  to  which  the  57 
Geo.  3.  c.  99.  operated  upon  that  statute. 

Thirdly,  assuming  that  it  revived  tliat 
part  of  the  statute  of  Elizabeth  which  re- 
lated to  charges  upon  benefices,  whether 
the  terms,  which  were  lawfully  created  by 
the  43  Geo.  3.  c.  84,  could  be  legally  as- 
signed, after  the  passingof  the  57  Geo.  3.(1) 

The  first  of  these  questions  is  the  most 
material.  It  wQl  be  said,  that  the  prohibit- 
ing words  of  the  statute  of  Elizabeth  are 
general,  and  that  they  relate  indiscriminately, 
in  their  operation,  to  all  charges.  But  this 
was  not  the  object  of  the  statute.  The  ob- 
ject was,  to  put  an  end  to  those  corrupt 
dealings,  which  were  prevalent  at  the  time. 
The  preamble  shews  this  ;  it  runs  in  these 
words  : — "  That  the  livings  appointed  for 
ecclesiastical  ministers  may  not,  by  cor- 
rupt and  indirect  dealings,  be  transferred  to 
other  uses,  be  it  enacted,"  and  so  on.  The 
species  of  corruption  which  it  was  the  ob- 
ject of  the  statute  to  prevent,  is  described 
by  Lord  Kenyon,  in  Monys  v.  Leake  {ft),  in 
the  following  terras : — '*  The  reason  of  mak- 
ing that  act  was,  because,  in  former  tiroes, 
the  patron  sometimes  presented  a  needy  in- 
cumbent, who,  being  content  to  take  the 
living  on  any  terms,  agreed  to  grant  leases 
In  favour  of  the  patron  himself."  The  same 
appears  in  2  Bum's  Ecclesiastical  Lawt 
394.  (3)    This  being  the  object  in  view,  the 


(1)  See  the  Ststotes,  and  the  casea  therein  col- 
lected, in  1st  Chitty'e  Statutes,  title  "  Clei;gy,"  p. 
134. 

[t)  8  Term  Rep.  415. 

[3)  TynrhiU's  editioD,  tiUe ''  Letsei." 
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Court  will  not  extend  it  so  An  to  give  effect 
to  the  mere  literal  terms,  where  the  doing 
so  will,  have  the  effect  of  defeating  legiti- 
mate arrangements.  The  words  undoubt- 
edly are  very  general;  but  the  question 
raised  in  this  case  has  never  been  expressly 
decided.  It  was  alluded  to  in  the  before- 
mentioned  case  of  Monys  v.  Leake,  and  in 
Doe  d,  Rogers  v.  Meares  (4).  I  allude  to 
the  case  of  Monyg  v.  Leake,  to  get  rid  of 
the  effect  of  the  marginal  note  of  the  report 
of  that  case.  The  judgment  of  Lord  Ken- 
yon  should  be  looked  at :  for  the  marginal 
note  is  not  warranted  by  that  judgment. 
In  Doe  V.  Meares,  tlie  decision  went  on 
another  point.  If  the  lease  were  held  to  be 
voidahle  only,  the  lessors  of  the  plaintiff  would 
be  entitled  to  recover,  because  a  stranger 
Cannot  take  advantage  of  an  act  which  is 
merely  voidable.  But,  if  the  Court  should 
not  be  with  me  upon  the  construction  of 
the  act,  I  fear  that  I  could  not  ask  them  to 
treat  the  lease  as  merely  voidable.  The 
cases  of  Doe  v.  Barber  (6),  Frognarth  v, 
Scotl  (6),  and  Doe  d.  Colesx.  Somerville (7), 
yrould  go  to  shew,  that  it  is  void,  if  it  is 
vrithin  the  meaning  of  the  statute  at  all.  I 
am,  therefore,  driven  to  the  first  position 
with  which  I  set  out, — that  the  statute  is 
applicable  only  to  corrupt  charges. 

Secondly,  as  to  the  effect  which  the  67 
Geo.  3,  c.  99.  had  upon  the  statute  of  Eliza- 
beth. It  repealed  the  43  Geo.  S.  c.  84, 
which  had  repealed  the  statute  of  Elizabeth. 
In  general,  therefore,  it  would  revive  the 
statute  of  Elizabeth ;  but,  inasmuch  as  it 
professed  to  embody  and  consolidate  the 
jaws  on  this  subject,  I  should  contend,  that 
it  altogether  repealed  the  statute  of  Eliza- 
beth. I  admit,  that,  according  to  Burn, 
title  *<  Leases,*'  S97,  and  the  case  of  While 
V.  the  Bishop  of  Peierboroush{8),  the  better 
opinion  seems  to  be  the  otner  way. 

The  third  point  is  the  strong  one  for  the 
lessors  of  the  plaintiff.  The  terms  for  100 
years  were  created  while  the  statute  of 
Elizabeth  was,  admittedly,  not  in  force ; 
that  is,  during  the  operation  of  the  43 
Geo.  3.  c.  84.  They  remain,  tliererore,  as 
legal  terms,  whatever  may  be  the  extent  to 

(4)  Cowp.  129;  Lofit,  602. 
id)  t  Term  Rep.  749. 
<6)  2  East,  467. 

(7)  6  B.  &  C.  It6 ;  6  Law  Uwok  K»&.  S8. 

(8)  d  Swanston,  107. 


which  they  can  be  properly  applicable,  as 
regards  these  different  securities.  If  the 
term  be  on  foot  for  any  lawful  purpose, 
that  will  be  sufficient.  It  was  lawfully 
created;  it  has  never  been  extinguished. 
It  must  be  in  some  person  ;  certainly  not 
in  James,  to  whom  it  was  granted,  for  he 
assigned  it  to  Captain  Broughton,.  in  whose 
representatives  it  must  necessarily  be.  Whe- 
ther they  may  be  entitled  to  make  use  of 
the  term  to  satisfy  the  full  extent  of  the 
charge ;  or,  whether  a  court  of  equity  would 
limit  it,  is  not  the  question  in  this  court. 
If  the  legal  estate  be  in  the  lessors  of  the 
plaintiff,  a  court  of  law  can  look  no  further. 

With  regard  to  the  question,  as  to  the 
proof  of  the  memorial  inroUed,  the  cases 
of  Doe  d.  Griffin  v.  Mason  (9),  and  Doe  d, 
Lewis  v.  B'mgham{\0),  are  expressly  in 
point  to  shew,  that  any  objection  as  to  tlie 
Want  of  a  proper  memorial  shodld  come 
from  the  other  sidcr 

Mr.  Chilty,  contr^,  [was  desired  by  the 
Court  to  confine  himself  to  the  question, 
whether  the  legal  esUte  was  not  in  the 
lessors  of  the  plaintiff;  the  term  having 
been  created  during  the  operation  of  the 
43  Geo.  3.  c.  84.] 

The  legal  estate  is  not  in  the  lessors  of 
the  plaintiff.  It  was  granted  for  the  pur- 
pose of  securing  certain  annuities,  which 
annuities  are  ru>w  at  an  end.  The  only 
right  which  the  lessors  of  the  plaintiff  have 
is  by  the  deed  of  1820,  which  created  an 
entirely  new  charge. 

[^Mr.  Justice  Bayley. — ^Unless  you  can 
say,  that  the  legal  estate  passed  back  to 
Broughton,  the  grantor,  and  was  passed  by 
him  in  1820  to  the  ieslator  of  the  plaintiff's 
lessor,  it  cannot  be  as  you  say.] 

It  was  so.  The  old  charge  was  at  aa 
end,  and  a  new  charge  of  a  different  nature 
wa&  created.  It  was  a  charge,  which,  on 
that  account,  required  the  granting  of  the 
legal  estate.  It  was  made  a  mortgage ;  and 
was  for  an  amount  greater  than  the  first 
charges.  If  the  Court  were  to  hold  other- 
wise, they  would  drive  the  parties  into  a 
court  of  equity,  in  order  that  they  might  get 
rid  of  that  part  of  the  security  which  is  ad- 
mitted to  be  bad.  This  security  is  in  direct 
violation  of  the  statute ;  "other  uses'*  are 

(9)  S  Campb.  6. 

(10)  4  Bam,  U  AUU  GTt. 
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provided  for  than  those  allowed  by  law. 
A  court  of  law  will,  therefore,  not  give 
effect  to  the  deed  in  any  way  whatever. 
No  doubt,  that  if  this  ejectment  were 
bronght  by  James,  the  original  lessee,  he 
could  recover  upon  the  legal  title,  which 
was  properly  conveyed  to  him  while  the 
4d  Geo.  3.  was  in  force.  This  transaction 
is  vicious ;  inasmuch  as  it  was  made  at  a 
time  when  it  would  be  illegal  to  originate  it. 
It  creates  new  objects,  and  introduces  new 
parties.  It  is  malum  m  se :  it  is  against 
not  merely  the  letter  but  the  spirit  of  the 
act  of  Elizabeth ;  for  it  deprived  the  cler- 
gyman of  all  means  of  exercising  his  func- 
tions for  the  advantage  of  the  community. 

[^Afr,  Justice  LiUledale, — The  arrange- 
ment was  so  far  beneficial  to  him  that  it  re- 
lieved him  from  the  annuities.] 

It  did  so ;  but  it  lefl  him  personally  sub- 
ject to  a  heavier  charge  of  debt. 

Mr,  Thesiger,  in  reply. — Either  the  an- 
nuities remain,  or  they  have  been  redeemed. 
If  the  former,  the  lessors  of  the  plaintiff  are 
clearly  entitled ;  as  they  combine,  in  that 
case,  the  legal  estate, jwith  the  charge  for 
securing  which  it  wa»  conveyed.  If  the 
latter,  then  did  the  testator  of  the  plaintiff's 
lessor  relieve  the  property  from  a  charge 
which  was  valid ;  and  he  is  entitled  to  hold 
It,  at  all  events,  until  the  amount  of  that 
charge  be  paid  off.  If,  then,  any  one  of 
the  objects  of  the  present  charge  be  legal, 
the  lessors  of  the  plaintiff  have  a  right  to 
maintain  their  deed,  in  order  to  avail  them- 
selves of  it,  until  they  shall  be  satisfied  with 
die  legal  part  of  the  charge.  The  cases  on 
this  subject  are  collected  in  Greenwood  v. 
the  Bishop  of  London {II).  James  had  a 
right  to  do  what  he  pleased  with  the  legal 
estate. 

The  Court  took  time  to  consider;  and 
this  day,  the  judgment  was  delivered  in  the 
followii^  terms  by — 

Mr.  Justice  Bay  ley  (afler  stating  the  facts). 
-— Tlie  term  was  created  when  the  operation 
of  the  statute  of  Elizabeth  was  destroyed  ; 
that  is,  between  the  43  and  57  of  Geo.  S, 
if  the  statute  of  Elizabeth  did  apply  to  this 
case.  Whether  it  did,  or  did  not,  it  be- 
comes unnecessary  for  us  to  give  any  opi- 
nion.    In  1820,  and  therefore  afler  the 

(11)  5  Taunt.  727. 


passing  of  the  57  Geo.  3.  c.  99,  an  arrange- 
ment was  made  by  deed,  to  give  effect  to 
which  the  present  ejectment  was  brought. — 
[Here  the  learned  Judge  stated  the  sub- 
stance of  the  deed  of  1 820.] — So  that,  by 
this  deed,  James  assigned  to  Captain  Brough- 
ton  the  remainder  of  the  term.  The  money, 
which,  on  that  occasion,  was  paid  to  James, 
in  satisfaction  of  his  charge,  was  the  money 
of  Captain  Broughton.  No  new  term  was 
created  by  this  deed  ;  the  old  one  was  as- 
signed. The  objection  taken  to  this  was, 
that,  as  the  term  was  assigned  to  give  efiect 
to  an  illegal  transaction,  the  assignment  of 
it  was  void ;  that  it  created  a  new,  and  an 
illegal  charge.  If  we  thought,  upon  the 
whole  of  the  case,  that  this  deed  did  create 
a  new  charge,  we  should  have  bad  to  con- 
sider, whether  the  provisions  of  the  statute 
of  Elizabeth  appliea  to  benefices  with  cure. 
But  if  it  was  not  a  new  charge,  it  was,  ad- 
mittedly, a  legal  arrangement,  by  virtue  of 
the  43  Geo.  3.  c.  84.  On  the  whole,  we 
are  of  opinion,  that  this  was  not  the  crea- 
tion of  a  new  charge ;  but,  in  substance, 
the  continuation  of  an  old  one.  If,  as  a 
charge,  it  is  good  to  any  extent,  it  is  good 
to  maintain  the  legal  estate  which  had  been 
previously  conveyed ;  and  to  maintain  it,  until 
that  part  of  the  charge  which  is  good,  shall 
have  been  satisfied.  Before  the  transaction 
of  1820,  Broughton,  the  incumbent,  was 
paying  annuity  interest  to  James ;  and  to 
secure  the  payment  of  this,  James  had  in 
him  the  legal  estate.  By  tlie  deed  of  1820, 
it  appears,  that  that  legal  estate  did  not 
revert  back  to  the  original  grantor  for  an  in- 
stant. The  substance  of  the  transaction 
was,  that  the  charge  upon  the  living  should 
not  be  annihilated ;  but  that  it  should  be 
turned  into  a  charge  carrying  interest  at  5L 
per  cent.  If  it  should  be  considered  as 
valid,  only  for  the  purpose  of  satisfying  the 
amount  of  the  original  charge,  it  would  be 
sufficient  to  give  the  lessors  of  the  plaintiff 
the  legal  estate,  and  entitle  them  to  judg- 
ment in  the  present  action.  The  whole 
frame  of  the  transaction  was  to  turn  the  se- 
curity from  annuity  interest  to  legal  interest. 
For  this  purpose,  the  legal  estate  was  con- 
tinued out  of  Broughton,  the  incumbent ; 
and  never  revested  in  him.  We  are,  there- 
fore, of  opinion,  that  the  legal  estate  passed 
from  James  to  the  testator  of  the  lessors  of 
the  plaintiff;  and,  consequently,  that  they 
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are  entitled  to  judgnicnt.  What  a  court  of 
equity  may  do  with  respect  to  the  amount 
of  the  charge,  for  which  that  legal  estate 
shall  stand  as  a  security,  may  be  a  different 
question  ;  and  upon  which  it  is  not  for  us 
to  ofFcr  any  opinion. 

Judgment  for  ilie  jplamlijf. 


1829.    7  SARAH  BARBER  t7.  JOSEPH  STOKES, 

May  5.  y      executor  of  simon  stokes. 
Baron  and  Fame — Pleading — Nonsuit. 

1.  Husband  and  rvife  may  join  in  an  ac- 
tion  upon  a  cause  of  action  which  appears  to 
have  accrued  to  the  wife  during  coverture. 

ft.  But  tliey  must  join  as  husband  and 
wife ; — and  accordingly^  where  a  declaration 
set  out  a  cause  of  action  as  accruing  to  Sa- 
muel  Barber  and  Sarah  Barber^  not  describe 
ing  them  as  husband  and  wife,  though  in 
fact  they  were ;  and  the  cause  of  act'wn  ap^ 
peared  to  Itave  arisen  to  Sarah  Barber  during 
coverture : — Held,  thai  the  evidence  did  not 
support  the  declaration ;  inasmuch  as  that, 
except  as  husband,  Samuel  was  a  stranger  to 
the  cause  of  action, 

8.  Where  the  Judge  on  the  trial  is  of 
opinion  that  the  plaintiff  ought  to  be  non^ 
suited,  but  the  plaintiff* s  counsel  refuses  to  be 
nonsuited,  and  the  jury  find  a  verdict  for  tlie 
plaintiff,  semble,  that  the  Court  cannot  order 
a  nonswi  to  be  entered,  but  will  order  a  new 
trial. 

The  plaintiff,  and  Samuel  Barber,  her 
late  huiband,  commenced  the  present  action 
to  recover  a  debt  alleged  to  be  due  to  the 
wife  while  sole  ;  but  the  declaration  did  not 
so  state  the  cause  of  action,  nor  did  it  state 
as  a  fact,  that  the  plaintiff,  and  the  person 
who  joined  with  her  in  the  commencement 
of  the  action,  were  husband  and  wife.  This 
caused  the  chief  difficulty  in  the  case ;  and 
is  mentioned  in  the  outset,  in  order  to 
point  attention  to  the  main  question  in  the 
cause. 

The  declaration  commenced  with  a  sug- 
gestion, that  a  latitat  issued  against  the  de- 
fendant as  executor  of  the  will  of  Simon 
Stokes,  at  the  suit  of  the  plaintiff,  and  one 
Samuel  Barber,  and  was  served  upon  the 
defendant ;  and  that,  since  the  issuing  of  the 
writ,  Samuel  Barber  had  died*    It  then 


went  on  in  the  usual  form.  The  first  count 
was  upon  a  promissory  note,  alleged  to 
have  been  made  by  the  deceased  Simon, 
whereby  he  promised  to  pay  Sarah  Barber, 
or  order,  on  demand,  250/.,  when  Martha 
was  at  the  age  of  twenty.  It  then  stated, 
'*  by  means  whereof,  and  by  force,  &c.  the 
deceased  Simon  became  liable  to  the  plain- 
tifl*,  and  tlie  said  Samuel  Barber,  the  sum 
mentioned  in  the  note."  The  fact  of  Martha 
having  arrived  at  the  age  of  twenty  was 
averred. 

The  second  count  was  for  money  lent 
and  advanced  to  the  deceased  Simon  ;  the 
third  for  money  paid,  laid  out  and  expend- 
ed on  his  account ;  the  fourth  for  money 
had  and  received  by  Simon ;  the  fifth  upon 
an  account  stated  by  Simon ;  the  sixth  upon 
an  account  stated  by  the  defendant,  as  exe- 
cutor of  Simon.  In  all  the  counts,  the 
cause  of  action  was  stated  to  have  accrued 
to  the  plaintiff,  and  the  deceased  Samuel' 
Barber. 

The  pleas  were — the  general  issue,  and 
plene  administravit,  upon  the  latter  of  which 
issue  was  joined ;  but  the  defence  came 
within  the  general  issue. 

The  cause  was  tried  at  the  Summer 
Assizes  of  1828,  for  the  county  of  Staf- 
ford, before  Mr.  Justice  Gaselee ;  when 
the  following  appeared  to  be  the  principal 
facts. 

William  Stokes,  the  brother  of  the  de- 
ceased Simon,  had  two  illegitimate  children 
hy  the  plaintiff,  before  her  marriage  with 
Barber.  It  was  believed,  and  assumed,  that 
William  placed  a  sum  of  money  in  the 
hands  of  his  brother  Simon,  the  defemlant's 
testator,  for  the  benefit  of  the  plaintiff  and 
the  two  children.  But  it  was  admitted  by 
the  plaintiff's  counsel,  that  the  plaintiff  was 
married  to  Barber  before  any  such  money 
got  into  the  hands  of  the  defendant's  testa- 
tor; and  before  any  promise  to  pay  by 
Simon  was  made.  Evidence  was  given  of 
acknowledgments  made  by  the  deceased 
Simon,  that  he  had  money  in  hand  of  Sarah 
Barber ;  that  he  had  paid  small  sums  on 
account,  and  had  promised  to  pay  the  re« 
mainder  when  the  children  came  of  age. 

The  defendant's  counsel,  upon  these 
facts,  submitted  that  the  plaintiff  should  be 
nonsuited.  There  was  no  evidence  of  any 
cause  of  action  accruing  to  the  wife  before 
marriage  s  she  therefore  ought  not  to  have 
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been  joined  in  the  present  action  at  all ; — 
but,  it' she  were  the  meritorious  cause  of  the 
action  during  coverture,  though  she  might 
possibly  be  joined ;  yet,  on  the  death  of 
the  husband,  she  alone  could  not  maintain 
the  action.  The  form  of  the  declaration 
was  also  objected  to,  as  stating  a  cause  of 
action  to  Samuel  Barber  and  Sarah  Barber ; 
not  treating  them  as  husband  and  wife. 

The  learned  Judge  was  of  opinion,  that 
tbe  objection  must  prevail ;  and  desired  the 
plaintiti*  to  be  nonsuited.  Mr.  Campbell, 
the  plaintiff's  counsel,  however,  refused  to 
be  nonsuited.  The  learned  Judge  then 
told  the  jury,  that,  in  his  opinion,  in  point 
of  law,  the  plaintiff  was  not  entitled  to  re- 
cover; but  they  found  a  verdict  for  the 
plaint  i(fl 

A  rule  having  been  obtained  calling  upon 
the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  en- 
tered, the  case  came  on  at  the  Sittings  after 
Hilary  term,  and — 

Afr,  C/tmjybeli  and  Mr,  Richards  shewed 
cause. — The  eviilence  was  sufficient  to  sup- 
port the  statement  in  the  declaration  of  a  pro- 
mise made  to  the  plaintiff  and  her  husband ; 
and  it  was  not  necessary  to  state  in  the  de- 
claration, that  they  were  husband  and  wife. 
If  the  promise  be  stated  according  to  its 
legal  effect,  that  will  be  sufficient.  The 
strong  argument  of  the  other  side  is,  that 
the  cause  of  action  vested  in  the  husband, 
and  survived  to  his  representatives.  But, 
according  to  the  judgment  of  Lord  Kcnyon, 
in  the  case  o£  Milner  7,  Af tines  {I),  it  is 
clear,  that  where  the  subject  matter  is  a 
chose  in  action  not  reduced  into  possession, 
by  the  husband  during  his  life,  it  survives  to 
the  wife.  It  is  equally  clear,  that,  suppo- 
sing the  cause  of  action  to  accrue  to  the 
wife  during  coverture,  the  husband  and 
wife  may  join  in  the  action  :  PhiUUkirk  and 
Wifev,PluekweU{t\  HUliardv.Hamhridge 
(S),  Prat  and  Wife  v.  Taylor  (4).  [See  ail 
the  cases  on  this  subject,  collected  in  Sel' 
veyns  Nisi  Prius,  tit.  "  Baron  and  Feme."] 
^*he  only  apparent  difficulty  in  the  present 
case  is,  in  the  fact,  that  the  two  persons  to 
whom  the  cause  of  action  is  alleged  to 
have  accrued,  are  not  stated  to  be  husband 


(1)  3  Tenn  Rep.  631. 

i)  t  Maul.  &  Selw.  393. 

3)  Aleyfi»  56. 
(4)  Cro*  £IU.  61. 
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and  wife.  But  this  is  immaterial,  because 
if  the  cause  of  action  survived,  (and  the 
case  shews  that  it  did,)  the  death  of  the 
other  party  appearing  on  the  record,  whereby 
the  cause  of  action  survives,  must  be  suf- 
ficient for  all  legal  purposes. 

\^ir,  Justice  Bayley, — Suppose  a  release 
by  the  \vife  had  been  pleaded  in  bar.] 

The  husband  might  have  replied  non  est 
factum, 

\Mr,  Justice  Parke, — There  is  the  diffi- 
culty upon  the  form  of  your  declaration. 
No  doubt,  one  of  two  joint  plaintiffs  in  an 
action  of  contract  may  release  ;  and  there 
is  nothing  on  the  face  of  the  declaration  to 
shew  that  the  present  plaintiff  was  under 
any  incapacity  to  release*] 

Nor  would  it  be  so  in  another  case  which 
may  be  put. — Action  by  two  plaintiffs; 
one  an  adult,  the  other  an  infant.  Plea, 
a  release  by  the  plaintiff,  who  was  an  infant. 
Non  est  factum  might  be  replied  ;  and 
proof  of  the  non-age  would  support  the  re* 
plication  ;  yet,  in  tjiat  case,  the  declaration 
wuuld  not  disclose  the  fact  which  created  an 
incapacity  in  one  of  the  plaintiffs  to  give  a 
release.  This  shews  that  a  statement  of  the 
contract  according  to  its  legal  effect  is  suf- 
ficient. Here,  the  defendant's  testator  hav- 
ing money  in  hand,  received  by  him  to  the 
use  of  the  wife,  promises,  during  the  cover- 
ture to  pay  it  to  the  wife.  That,  in  point 
of  law,  according  to  the  cases  already  cited, 
creates  an  implied  promise  to  pay  the  hus- 
band and  wife  ;  she  being  the  meritorious  , 
cause  of  action. 

[^Mr,  Justice  Parke, — But  in  your  decla- 
ration yon  state  this  as  a  cause  of  action 
arising  to  two  persons,  apparently  indepen* 
dent  of  each  other.  I'he  contract  you  prove 
is  different  from  that  which  you  declare 
upon.     That  is  my  present  difficulty.] 

Afr,  Taunlofi  and  Afr,  Serjeant  Russell^ 
contra. — The  declaration  is  not  proved. 
The  present  is  an  attempt  to  assimilate  a 
contract  made  with  a  husband  and  wife  to 
a  contract  made  with  two  indifferent  per- 
sons. But  the  interest  of  the  husband  and 
wife  is  a  peculiar  interest  arising  out  of 
their  situation  as  husband  and  wife ;  and 
although  they  may  in  certain  cases  be  al- 
lowed to  join  in  an  action,  for  a  cause  of  ac- 
tion accruing  during  the  coverture,  their 
fillinff  the  situation  of  husband  and  wife 
should  be  made  to  appeart    But  in  this  cafO 
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there  is  no  evidence  whatever  of  a  cause  of 
action  accruing  to  the  hushand ;  of  any 
contract  made  with  him,  or  of  any  interest 
which  he  had  in  the  subject  matteri  except 
by  reason  of  his  legal  character  as  a  hus- 
band. It  is  this  alone  which  warrants  the 
joining  of  both  in  tlie  action ;  because, 
where  the  wife  is  the  meritorious  cause  of 
action,  it  is  said  tliat  the  right  of  action  shall 
survive  to  her :  Brashford  v.  Buckingftam 
and  Wife  (5).  But  where  Samuel  Barber  and 
Sarah  Barber  join  in  an  action,  witliout 
shewing  that  they  are  husband  and  wife, 
their  doing  so,  imports  that  they  are  distinct 
persons.  If  Samuel  were  not  her  husband, 
lie  was  a  perfect  stranger  to  the  cause  of 
action  as  it  was  proved.  The  money  was 
not  then  had  and  received  to  his  use ;  nor 
was  the  promise  to  pay  made  to  him  in  point 
of  law  ;  for  in  point  of  fact,  it  is  not  sug- 
gested that  it  was  made  to  him.  In  %  RM4 
liep,  184,  it  is  laid  down,  that  if  a  sum  of 
money  (a  legacy,  for  instance)  be  paid  to  a 
tliird  person  for  husband  and  wife,  the  hus- 
band may  sue  alone  if  he  please ;  but  if 
tlie  wife  be  joined  in  tlie  action,  tliey  must 
join  as  husband  and  wife.  If  that  case  is 
correct,  the  present  declaration  is  improper 
in  laying  the  cause  of  action,  as  arising  to 
the  twoy  as  if  they  filled  distinct  characters. 

The  Court  took  time  to  consider,  and  on 
this  day,  the  judgment  was  delivered  in  the 
following  terms,  by — 

Mr.  Juilice  Bayky. — We  think,  that  in 
'  this  case  there  must  be  a  new  trial ;  for  we 
are  all  agreed  that  the  Court  cannot  order  a 
nonsuit  to  be  entered.  Upon  the  evidence 
it  seems  to  be  very  doubtful  whether  an  ac- 
tion at  law  was  the  proper  form  of  pro- 
ceeding at  all  for  the  recovery  of  the  sum 
in  question.  The  money  seemed  rather  to 
be  a  residuary  share,  for  the  recovery  of 
.  which  an  action  of  course  would  not  be  tlie 
proper  remedy.  Bat*  independent  of  tiiat 
question,  upon  which  we  give  no  decisive 
opinion,  we  think  the  preaeot  dechuratioa 
is  not  cakulated  to  eniitle  the  plaintiff  to 
recover  upon  the  &cts  given  ia  evidence  at 
(be  trial* 

:  The  declaration  «ommenoet  with  a  wMb* 
xtmit'  of  the  wril;  issued  al  the  suit  of  Sa* 
VMiel  Barber  and  Sarah  Bai^ri  against  the 

(j^Jl  Ci»  Jap,  ?7, 


present  defendant.  In  pobt  of  &ct,  Samuel 
and  Sarah  were  husband  and  wife  ;  but  this 
fact  nowhere  appears  in  any  part  of  the 
declaration.  It  was  contended,  on  behalf  of 
the  plaintiff,  that  she  might  recover  upon 
the  counts  for  money  had  and  received  to 
the  use  of  the  plaintiff  and  Samuel  Bar- 
ber, deceased ;  but,  there  being  no  allega^ 
tion  that  they  were  husband  and  wife,  the 
declaration  holds  out  that  they  were  the 
joint  owners  of  the  money  in  question.  If 
the  declaration  had  shewn  them  to  be  hus- 
band and  wife,  the  evidence  would  probably 
have  been  sufficient  to  maintain  it :  but,  as 
it  stands,  the  promise  alleged  appears  to 
have  been  made  to  two  unconnected  parties. 
As  the  pleadings  now  stand,  if  Sarah  had 
died,  the  cause  of  action  would  have  sur- 
vived to  Samuel.  But  according  to  the 
evidence,  it  would  not  be  so ;  for  if  this 
were  a  cause  of  action  accruing  to  the  wife 
while  sole,  and  not  reduced  into  possession 
by  the  husband  during  her  lifetime,  it  wonid 
go  to  her  administrator.  The  same  obser- 
vation applies  to  tlie  count  upon  an  account 
stated.  The  evidence  did  not  support  the 
count,  for  there  had  been  no  accountii^  in 
respect  of  money  which  appeared  to  be  due 
to  the  plaintiff  and  Samuel  Barber,  deceased. 
Our  judgment)  therefore,  prooeeds  upon 
this — that  the  declaration  is  not  firamcid  ta 
entitle  tlie  plaintiff  to  recover  upon  tha 
evidence  which  was  adduced  at  the -trial. 

Rule  for  a  nem  iriotL 
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BAILEY  0.  BAWLIK8. 
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May. 

Illegal  Contract — Agency. 

If  an  agent  ejfect  an  Uiegml  tonbrnet^  he 
cannot  recover  from  hie  prnuipal  the  emm  he 
ha$  ftaid  in  Reding  ii,  aUhough  he  jnvoee 
an  express  ftromiee  by  tkeprnZkptd  to  pof 
him* 

Assumpsit  fcM-  numey  lent ;  money  paidg 
laid  out  and  expended ;  money  had  and  i«-> 
oeived;  and  the  aeeeunt  slated. 

P^M-^The  gnoerai  ieeuc« 

The  cause  being  referred  to  a  gentleman 
at  the  bar,  he  fonnd  the  facts,  and  the  re- 
sult he  drew  from  them»  in  Uie  Allowing 
terms ;— 
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*'  The  action  was  brought  to  recover  the 
autn  of  24/.  I7s,  6(1.,  alleged  to  be  due  from 
the  defendant  to  the  plaintiff  under  the  fol* 
lowing  circumstances.  The  plaintiff,  at  the 
time  of  the  transaction,  out  of  which  this 
claim  arises,  was  a  certificated  conreyancer, 
residing  at  Stonehouse,  in  Devonshire,  and 
was  the  agent  in  that  place  for  the  Easle 
Life  Insurance  Office  in  London.  In  tlie 
latter  part  of  April,  or  beginning  of  May, 
1 827,  the  defendant  applied  to  the  plaintiff, 
as  such  agent  as  aforesaid,  to  get  effected 
for  him,  in  the  said  insurance  ofhce  in  Lon- 
don, insurances  on  his  account,  on  the  lives 
cif  one  Thomas  Evans,  and  one  Edward 
Reed.  The  defendant  had  no  interest  in 
the  lives  of  either  of  these  persons.  On 
the  1 1th  of  May,  the  plaintiff  sent  instruc- 
tions  to  the  said  ofHce  to  have  a  policy  ef- 
fected on  account  of  the  said  defendant,  on 
the  life  of  the  said  Thomas  Evans,  in  the 
sum  of  400/.  At  that  time,  the  plaintiff  did 
not  know  that  the  defendant  had  no  interest 
in  the  lives  of  these  persons.  On  the  4th 
of  June  in  the  same  year,  the  plaintiff  sent 
instructions  by  letter  to  the  actuary  of  the 
said  company,  at  their  office  in  London,  to 
have  a  policy  efiected  on  account  of  the  de- 
fendant, on  the  life  of  the  said  Edward 
Reed,  for  the  sum  of  GOO/. ;  and,  at  the 
time  he  sent  those  instructions,  he  did 
know  that  the  defendant  had  no  interest  in 
either  of  the  lives,  and  he  so  stated  in  his 
letter  to  the  actuary,  which  contained  the 
instructions.  On  the  8th  of  June,  the 
plaintiff  sent  another  letter  to  the  actuary 
of  the  company,  at  their  office  in  London, 
directing  that  the  sum  insured  on  account 
of  the  defendant,  on  the  life  of  Thomas 
Evans,  should  be  GOO/,  instead  of  400/. ; 
and  in  that  letter  he  also  stated,  that  the 
defendant  had  no  interest  in  either  of  the 
lives,  and  desired  that  the  policies  might  be 
made.  Accordingly,  three  policies  of  insu- 
rance, in  the  ordinary  form,  on  account  of 
the  defendant,  and  in  which  the  receipt  of 
the  premiums  was  acknowledged,  were  en- 
tered into  by  the  said  office,  and  signed  by 
three  of  the  directors  of  the  said  company ; 
the  first  for  400/.  on  the  life  of  the  said 
Thomas  Evans,  and  which  was  signed  on 
the  5th  of  June  ;  another  for  200/.  on  the 
life  of  the  said  Thomas  Evans,  and  which 
was  signed  on  the  8th  of  Jane,  and  the 
third  on  the  life  of  the  said  Edvirard  Reed, 
Yoi.  YII.  K«B« 


for  600/.,  and  which  was  signed  on  the 
26th  of  June.  Af^er  all  the  said  policies 
had  been  signed  by  the  directors,  they  were 
sent  together  to  their  agent,  the  plaintiff,  at 
Stonehouse  ;  and  on  the  24th  of  July,  he 
sent  them  to  the  defendant,  and  he  also  sent 
at  the  same  time  an  account,  in  which  he 
made  the  defendant  debtor  to  him  in  the 
sum  of  24/.  17 s.  6(/.,  on  account  of  the 

f premium  and  other  expenses  on  these  po- 
icies  ;  and  the  defendant  said  to  the  person 
who  brought  the  policies,  and  the  account, 
that  he  would  call  on  the  plaintiff  in  a  few 
days  and  pay  him.  Before  the  plaintiff 
sent  the  policies  to  the  defendant,  but  at 
what  precise  time  did  not  appear,  the  defen- 
dant had  desired  the  plaintiff  to  statn  to  the 
office  in  London  that  he  had  no  interest  in 
the  lives,  and  that  he  required  the  policies 
to  be  specially  indorsed  to  that  effect.  On 
tlie  27th  of  July,  af\er  the  plaintiff  had 
sent  the  policies  and  the  account  to  the  de- 
fendant, he  sent  to  the  defendant  a  letter, 
in  which  he  stated  that  he  had  written  to 
the  office  to  that  effect,  as  desired  by  the 
defendant,  and  that  he  then  inclosed  the 
answer  he  had  received  from  the  office. 
The  letter  inclosed  was  from  the  actuary  of 
the  company  to  the  plaintiff;  and  was  dated 
the  15th  of  June  1827,  and  was  as  follows — 
'*  The  act  of  parliament(l)  requires  that  one 
person  assuring  the  life  of  another,  should 
have  an  interest  tlierein.  The  office  is  not 
called  upon  to  inquire  in  each  case  into  the 
nature  of  that  interest ;  but  on  the  declara- 
tion of  the  party,  supposes  it  to  exist."  The 
defendant,  after  the  receipt  of  these  two 
letters  from  the  plaintiff,  and  before  the 
10th  of  September,  but  on  what  day  was 
not  proved,  sent  back  the  three  policies  to 
the  plaintiff,  declining  to  have  anything 
further  to  do  with  them.  The  plaintiff  re- 
fused to  accept  them,  and  on  the  10th  of  Sep- 
tember, the  plaintiff  wrote,  and  sent  to  the 
defendant  the  following  note : — 

"  10th  of  September,  1827. 

^'  Sir,r— I  am  informed  that  you  are  about 
to  quit  this  neighbourhood  altogether.  This 
information,  coupled  with  the  message  you 
sent  with  the  policies,  (which  I  could  not 
understand,  therefore  sent  them  back  again,) 
makes  it  necessary  for  me  to  believe  for  the 

(i;  14  Geo.  d.  c.  48.  s.  1. 
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worst ;  yet,  I  cannot  consider  tliat  a  gentle- 
mail  of  your  respectability  would  attempt 
to  act  in  a  manner  to  render  legal  proceed* 
ings  necessary  to  be  taken  against  you. 
Under  such  circumstances,  I  therefore  write 
to  inform  you,  that,  the  time  you  promised 
to  pay  the  money  having  long  since  elapsed, 
steps  must  he  taken  against  you,  unless  the 
amount  is  paid  forlliwith ;  as  I  cannot  un- 
der present  circumstances  pay  the  money 
myself,  and  I  am  satisfied  the  office  will 
take  measures  even  to  outlawry,  nor 
spare  trouble  or  expense  in  the  matter : 
Hoping  to  hear  from  you  that  such  will  be 
unnecessary, 

"  I  am,  &c.  &c." 
To  this  letter  no  reply  was  sent  by  the 
defendant.  There  was  no  indorsement  on  the 
policies,  which  were  altogether  in  the  ordi- 
nary form.  The  declaration  sent  by  the 
defendant,  for  the  purpose  of  having  the 
insurances  effected,  did  not  contain  an  as- 
sertion that  he  had  any  interest  in  the  lives. 
At  the  time  the  defendant  applied  to  the 
plaintiff  to  get  these  policies  effected,  there 
was  a  running  account  between  the  plaintiff 
and  the  ofBce ;  and  the  usual  course  of 
business  between  them  was  for  the  ofiice  to 
debit  the  plaintiff  in  his  account  in  their 
books,  with  the  amount  of  the  premiums 
and  stamps  on  the  policies  effected  by  his 
agency ;  and  the  plaintiff  was  debited  in 
account  in  the  books  of  the  ofRce,  with  the 
amount  of  the  premiums  and  stamps  on 
these  policies — that  is  to  say,  with  the  sum 
of  Gl,  ISs,  for  the  premium,  and  1/.  for 
the  stamp,  on  the  first-mentioned  policy; 
SL  Os,  the  premium,  and  1  /.  the  stamp,  on 
the  second-mentioned  policy ;  and  10/.  lOs, 
Gd.  the  premium,  and  21,  the  stamp,  on  the 
last-mentioned  policy.  It  did  not  appear 
that  any  copy  of  this  account  was  at  any 
time  sent  to  the  plaintiff.  No  payment  was 
made  by  the  plaintiff  to  the  insurance  ofHce 
on  account  of  these  policies  specifically,  at 
any  time ;  and  no  remittance  sent  by  him 
to  the  ofEce  on  any  account,*  after  any  part 
of  this  transaction,  until  the  2nd  of  October, 
on  which  day  he  remitted  30/. ;  and  he  was 
at  that  time  indebted  to  the  ofiice  in  the 
sum  of  29/.  9;.  lid,  independent  of  the 
premiums  and  stamps  on  these  policies  in 
question.  In  the  account  between  the 
plaintiff  and  the  ofUce,  he  was  debited  with 
different  itei^fis  on  other  transactions,  from 


the  2nd  of  October  to  the  end  of  Novem- 
ber, to  the  amount  of  28/.  Is,  9d, ;  and 
during  the  month  of  January  1S28,  with 
different  items,  amounting  to  19/.  9$,  Zd. ; 
and  during  the  month  of  January,  he  made 
a  further  remittance  to  the  ofRce  of  25/. 
On  the  3rd  of  Docember  1827,  the  plaintiff 
made  tlie  affidavit  of  debt  in  this  action,  in 
which  he  stated  the  defendant  to  be  in- 
debted to  him  in  the  sum  of  24/.  1 7$,  Gd, 
for  money  paid.  On  the  5th  of  December 
he  issued  the  writ  in  this  action,  (a  bail- 
able latitat,)  on  which  the  defendant  was 
arrested.  X)n  the  8th  of  February  the 
declaration  was  filed.  Upon  these  farts, 
I  was  of  opinion,  that  the  transaction  rela- 
tive to  these  policies  was  illegal,  and  that 
both  the  plaintiff  and  the  insurance  office 
knew  that  it  was  illegal,  before  either  of  the 
policies  was  issued  to  the  defendant ;  and  I 
thought,  tlierefore,  that  in  point  of  law,  no 
right  of  action  could  accrue  to  the  plaintiff 
out  of  it;  and  more  especially  as  no  money 
was  at  any  time  paid  by  the  plaintiff  to  the 
ofiice  on  account  of  the  defendant  specifi- 
cally ;  and  any  authority  from  the  de&o- 
dant  to  the  plaintiff  to  pay  money  to  the 
ofiice  on  his  account,  if  any  such  authority 
could  be  implied  from  a  transaction  of  this 
sort,  was  altogether  revoked  and  annulled 
before  the  2nd  of  October,  when  the  first 
remittance  was  made.'V 

Accordingly,  the  arbitrator  directed  a 
verdict  to  be  entered  for  the  defendant. 

Mr.  Godson  now  moved  for  a  rule  to 
shetv  cause  why  the  award  should  not  be 
set  aside.  He  admitted,  that  the  policy  of 
insurance  was  void,  as  between  the  defen« 
dant  and  the  insurance  office  ;  but  he  con* 
tended,  that  the  plaintiff^  as  the  agent  of 
the  defendant  in  this  particular  transaction, 
was  entitled  to  recover,  as  tlie  defendant 
affirmed  the  transaction,  and  promised  to 
pay.  On  the  faith  of  that  promise  tlie 
plaintiff  had  been  charged  in  his  dealinga 
with  the  ofiBce.  The  plaintiff  is  not  here 
seeking  to  avail  himself  of  the  illegal  trans- 
action. That  seems  to  be  the  test,  whether 
such  an  action  is  maintainable  :  Simpson  ▼. 
Bloss  (2).  And  the  plaintiff  is  entitled,  ac- 
cording to  the  case  of  Dalzell  v.  Mair{S)f 

(2)  7  Taunt.  «46. 

(3)  I  Ctmpb.  ^39. 
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io  treat  the  running  account  between  him 
and  the  office  as  money  paid. 

Lord  Tenterden. — ^The  promise  to  pay 
was  nothing ;  taking  that  promise  to  be  an 
authority  to  pay,  it  was  revoked  before  the 
plaintiif  paid  anything  to  the  office.  The 
defendant  was  not  liable  to  pay  the  com- 
pany; and  the  plaintiff  therefore  paid,  if  at 
all,  in  his  own  wrong.  But,  if  he  had  paid, 
he  could  have  recovered  it  hack. 

liule  refused. 

[For  cases  on  this  subject,  see — 

Petrlev.  Hannay,  3  Term  Rep.  41 8,  which 
was  shaken  in  Ex  parte  Bulmer^  13 
Vcs.  316. 

Steers  v.  Lashley,  6  Term  Rep.  6 1 . 

Brown  v.  Turneft  7  Term  Rep.  630. 

Child  V.  Morley,  8  Term  Rep.  610. 

Tenant  v.  EUfjott,  1  B.  &  P.  3. 

Webb  V.  Brooke,  3  Taunt.  11.  • 

Cannon  v.  Brice,  8  B.  &  A.  179  ;  2  Phil. 
Ev.  121. 

Greenland  v.  Dyer,  6  Law  J.  K.  B.  345. 
See  also  the  cases  respecting  agency  on 
this  subject,  collected  in  Ul  Hovenden  on 
Equity ^  p.  1G4.] 
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BLADES  0.  FREE,  EXECUTOR 
OF  CLARK. 


Husband  and  Wife^Implied  Contract. 

1 .  Where  a  man  lias  so  dealt  with  a  trades^ 
man,  in  respect  of  goods  supplied  to  his 
nife,  or  a  woman  who  passes  for  his  wife^as 
to  he  liable  for  goods  sttpplied  to  her  during 
his  absence,  such  liability  is  determined  by 
his  death;  and  his  executor  is  not  liable  for 
goods  supplied  after  the  fact  of  his  death, 
though  before  that  fact  was  known, 

2.  But  there  is  no  objection,  in  point  of 
law,  to  the  entering  into  an  express  contract 
which  shall  cover  the  supply  of  goods  after 
the  death  of  the  husband,  or  apparent  hus- 
band. 

Assumpsit. — ^The  declaration  contained 
several  counts;  but  three  only,  the  11th, 
Mth,  and  13ih,  became  material;  and  the 
verdict  was  taken  for  the  plaintiff  upon 
those  counts.  They  were  in  substance  as 
follows :— > 


The  11th  count  stated,  that  Clark,  in  his 
lifetime,  was  resident  or  dwelling'with  one 
Mary  Clark,  as  his  wife,  and  with  divers 
his  children  and  servants,  and  was  about  to 
go  to  the  East  Indies  ;  and  thereupon,  and 
in  consideration  that  the  plaintiff  would, 
after  the  intended  departure  of  Clark,  supply 
to  the  order  of  the  said  Mary  such  goods 
for  the  use  of  her,  the  said  Mary,  the  said 
children,  and  the  said  servants,  as  she  should 
reasonably  require,  he,  the  said  defendant, 
undertook  and  promised  to  pay.  Then  fol- 
lowed the  usual  necessary  averments  conse- 
quent upon  this  promise,  in  order  to  give 
the  plaintiff  a  right  of  action. 

The  12th  count  was  similar,  except  that 
it  stated  the  supply  of  goods,  as  agreed,  to 
be  such  as  she,  the  said  Mary,  should  rea- 
sonably require,  until  reasonable  and  lawful 
notice  to  discontinue  suck  supply  sJiould  he 
given  to  the  plaintiff.  The  averment,  among 
other  things,  was  of  a  supply  of  goods  before 
any  reasonable  or  lawful  notice  had  been 
given  to  the  plaintiff  to  discontinue.  The 
necessary  averments  followed. 

The  13th  was  similar,  except  that  it 
stated  the  supply  of  goods,  as  agreed,  to  be 
until  the  return  of  Clark,  or  notice  from 
him  to  discontinue  the  supply ;  and,  in  case 
of  the  death  of  Clark,  after  his  departure, 
without  returning,  then  until  the  plaintiff 
should  reasonably  have  notice  of  the  death 
of  Clark.  The  necessary  averments  fol- 
lowed. 

The  verdict  was  taken,  subject  to  a  case, 
of  which  the  following  is  the  substance: — 

Captain  George  Ward  Clark,  deceased, 
in  the  declaration  in  diis  cause  mentioned,  of 
whom  the  said  defendant  is  executor,  during 
the  year  1 822,  and  from  that  time  until  the 
month  of  January  1823,  resided  upon  his 
own  freehold  property  at  Kensall  Green,  in 
the  county  of  Middlesex,  with  one  Mary 
Steers,  (who  passed  under  the  name  of,  and 
dwelt  with  him  as,  but  was  not,  his  wife,) 
and  their  children  and  servants ;  ami  in  the 
said  month  of  January  1 823,  the  said  George 
Ward  Clark  lefl  England  for  the  East  Indies, 
leaving  the  said  Mary  Steers  and  family  on 
the  premises  at  Kensall  Green,  who  conti- 
nued to  deal  with  the  plaintiff,  and  other 
tradesmen,  and  they  continued  to  reside 
there  until  tlie  end  of  the  month  of  August 
1825. 

During  the  residence  aforesaid  at  Kensall 
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Green  of  the  said  George  Ward  Clark,  and 
up  to  the  time  of  liis  said  departure  from 
England,  that  is  to  say,  from  the  montli  of 
November  182?,  he,  the  said  George  Ward 
Clark  dealt  with  the  said  plaintiff,  and  other 
tradesmen  in  that  neighbourhood,  for  arti- 
eles  in  the  way  of  his  and  their  trade,  for 
the  supply,  upon  credit,  of  himself  and  fa- 
mily aforesaid,  the  orders  for  the  same  being 
given  by  the  said  Mary  Steers,  and  the  same 
being  paid  for  at  certain  periods,  from  and 
after  the  delivery  thereof,  by  the  said  George 
Ward  Clark. 

The  said  plaintiff  continued  to  supply 
goods,  in  the  way  of  his  trade,  to  the  order 
of  the  said  Mary  Steers,  for  the  use  of  her- 
self and  family  aforesaid,  from  the  said 
month  of  January  1833,  until  the  end  of 
August  1835,  whereof  the  goods,  for  the 
value  of  which,  SO/.  3#.  lO^c/.,  this  action 
is  brought,  were  part,  and  were  supplied 
as  aforesaid,  between  the  month  of  Octo- 
ber 1824,  and  the  month  of  May  1825  in- 
elusive. 

I'he  said  George  Ward  Clark  died  in  the 
East  Indies,  on  the  31st  of  December  1834, 
without  having  returned  to  this  country 
since  his  departure  before  mentioned.        > 

The  said  defendant  tendered  to  the  plain- 
tiff the  sum  of  7/*,  part  of  thp  said  sum  of 
20/.  3s,  10^(/.,  die  said  sum  of  7L  being  the 
value  of  so  much  of  the  said  goods  that 
were  supplied  up  to  and  including  the  31st 
of  December,  .1 834,  and  the  same  was  re- 
ceived by  the  said  plaintiflp  before  the  com- 
mencement of  this  action. 

In  or  about  the  month  of  August  1835, 
and  not  before,  intelligence  of  the  death  of 
the  said  George  Ward  Clark  reached  Eng- 
land, and  was  communicated  to  the  said 
plaintiff*  and  otlier  tradesmen  and  person^ 
residing  at  Kensall  Green  aforesaid. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  upon  the  above  facts,  the 
plaintiff  was  entided  to  recover  of  the  de- 
fendant, as  executor  of  the  said  George 
Ward  Clark,  the  amount  of  the  goods  sold 
as  aforesaid,  and  yet  unpaid  for,  being 
13/.  Ss.  lO^d. 

If  the  Court  should  be  of  opinion  in  the 
afBrmaUve,  the  verdict  for  the  plaintiff  was 
to  stand  for  diat  amount.  If  otherwise,  the 
verdict  to  be  set  aside,  and  a  nonsuit  entered. 

The  quesdon  intended  to  be  raised  for 
die  opinion  of  the  Court  waf>  Whether  the 


executors  of  a  person  who  dies  abroad,  is 
liable  to  pay  for  goods  delivered  to  the  sufi- 
posed  wife,  but,  in  truth,  die  mistress,  of  the 
tesutor,  after  his  death  abroad,  and  before 
nodce  of  that  event  reached  the  plaintiff  in 
England. 

Mr,  Kellfff  for  the  plaintiff. — ^The  ques- 
don is,  whether,  upon  the  facts  here  stated, 
a  contract  is  not  legally  implied,  that  Clark 
would  pay  for  such  goods  as  the  plaintiff 
should  supply  to  this  lady,  who  passed  as 
hi.s  wife,  until  he,  Clark,  should  give  notice 
to  the  plaintiff  to  discondnue  the  supply. 
The  goods  were  supplied  on  die  credit  of 
Clark, 

IBy  the  Couri. — Suppose  this  lady  had 
been  his  wife  ?] 

The  case  is  stronger  for  the  plaintiff  than 
if  she  had  been  his  wife.  Tlie  quesdon  is, 
what  was  die  contract  necessarily  implied  to 
have  been  entered  into  between  these  par- 
ties previous  to  Clark  going  abroad?  He 
established  s  credit  upon  such  orders  as  she 
should  give,  undl  there  should  be  an  express 
countermitnd.  Such  a  contract  would  not 
be  put  an  end  to«  merely  by  the  death  of 
Clark,  without  notice  of  that  fact  to  the 
plaintiff. 

[Mr,  Justice  ParJce. — Suppose  she  had 
gone,  and  lived  with  another  man.  Would 
Clark  have  been  answerable  ?] 

No. 

[Mr,Ju$tic€  Pi^ke, — Then  yoiir  state- 
ment of  the  implied  contract  should  be 
qualified  ?] 

It  is  qualified ;  it  is  stated,  for  goods  for 
the  use  of  herself  and  her  family.  It  is  not 
pecessary,  in  pleading,  when  you  set  out  an 
implied  contract,  to  state  all  the  pardcolar 
exceptions  which  by  possibility  may  occur* 

[Mr.  Juslic€  Baifhy* — You  n)igbt  have 
qualified  it  thus :  *'  so  long  as  she  should 
live  and  conduct  herself  as  his  wife."] 

The  11th  count,  at  all  events,  is  dear  of 
this  difficulty. 

[Mr,  Justice  Parke. — Bqt,  in  that  count, 
you  have  not  the  qualification,  until  tbe 
plaintiff  should  have  nodce  of  his  death.] , 

fiut  death  does  not  put  an  end  to  the 
contract.  If  it  were  a  mere  authority  to 
the  woman  to  take  up  goods  upon  his  credit, 
that  might  be  revoked  by  his  death ;  but  a 
contract  to  pay  £:>r  gopda  supplied  upon 
her  order,  is  not  rpv9ke4«  Death,  without 
nodce,  it  has  been  hm,  does  not  tpadi^ 
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¥oid,acii  wbiefa  have  been  done  even  under 
a  bare  authority  :  Ex  forle  APDonuM^l}* 

[Mr»  Justice  Bay  ley, — But  the  utmost  of 
this  is,  that  he  gave  her  authority  to  make 
coDtracts  as  if  he  were  present.] 

The  credit  was  given  to  hira,  and  upon 
his  authority, 

Mr,  Chittyt  contrd,  was  stopped. 

Mr*  Justice  Bayley, — There  is  no  doubti 
that  a  party  may  make  a  contracti  by  which 
he  may  bind  himself  and  his  effects  after  his 
ilecease»  so  that  his  estate  shall  be  answer- 
able for  goods  furnished  to  his  wife,  or  his 
mistress  living  with  him  as  his  wife,  even 
after  hb  death.  But  here,  tliere  is  no  such 
contract ;  nor  any  contract  at  all,  but  an 
implied  one.  The  highest  at  which  the  case 
can  be  placed  for  the  plaintiff  is,  that  the 
testator  undertook  to  pay  for  the  supply  of 
goods  to  this  person  as  if  she  were  his  wife, 
and  the  children  and  servants  were  his  chil- 
dren and  servants.  Then,  it  may  be  taken, 
that  lie  authorised  the  plaintiff  to  supply 
tbem.  But  this  authority,  like  other  au- 
thorities in  general,  became  revoked  by 
the  death  of  the  party  who  gave  it.  The 
instant  the  husband  died,  the  authority  to 
the  wife  became  revoked.  It  is  said,  that 
this  would  be  hard  in  the  case  of  a  wifei 
and  harder  in  the  case  of  a  mistress :  but  a 
tradesman  who  gives  credit  must  do  so  at 
his  own  peril.  When  a  husband  is. absent 
for  a  considerable  time,  if  a  tradesman  con* 
tinues  to  supply  the  wife  upon  credit,  he  does 
so,  knowing  the  legal  consequence ;  that  isi 
that,  if  the  husband  is  dead  at  the  tinie 
the  goods  are  supplied^  he  has  no  remedy 
against  tlie  husband's  estate.  I  see  no 
lurdahip  in  this,  if  he  is  willing  to  run  the 
risk ;  and,  if  he  knows  that  the  husband  is 
about  to  leave  the  country,  he  may  procure 
an  express  contract,  or  decline  dealing  any 
longer  upon  credit.  A  tradesman  wishing 
to  protect  himself  against  this  risk,  should 
asceruiin  that  the  wife  or  mistress  has  such 
written  authority,  professing  to  bind  the 
arty  giving  it  for  a  reasonable  time  af^er 
is  decease ;  and  if  a  tradesman  does  not 
•ee  that  there  is  such  an  authorityi  he  haa 
not  used  that  diligence  which  he  ought  to 
have  used*  and  he  deals  at  bis  peril,  and 
runs  the  hazard  himself.    I  m^,  therefore, 

(1)  1  Back.  SMi 
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of  opinion,  that,  in  this  case,  the  authority 
possessed  by  this  woman  was  the  same  as 
that  possessed  by  a  wife,  and  that  only, — that 
authority  ceasing  at  the  death  of  the  hus- 
band.   A  nonsuit  must  be  entered. 

Mr,  Justice  Liltledale, — The  only  question 
is,  what  contract  is  implied  ?  There  is  no 
express  contrhct ;  the  party  goes  abroad, 
and  the  deahngs  go  on  as  before ;  but  it 
seems  to  me,  there  was  no  continuing  con- 
tract. A  fresh  contract  arises  on  the  de- 
livery of  every  separate  article,  and  the  only 
thing  done  when  Clark  left  the  country  was 
this, — he  authorized  this  woman  to  order 
goods  as  before.  It  is  only  an  authority  to 
order  things  wanted  for  the  family ;  and 
when  he  died,  the  authority  ended  ;  she  Imd 
no  longer  any  authority  ;  and  a  tradesman 
having  supplied  cannot  from  that  time  re- 
cover the  amount.  The  tradesman  is  not 
in  a  worse  situation  than  if  this  woman 
had  been  his  wife ;  for  he  could  not,  even 
had  she  been  his  wife,  have  recovered  against 
his  estate  for  goods  supplied  after  his 
death.  It  is  said,  this  is  a  hardship ;  but 
we  cannot  put  him  in  a  better  situation 
than  he  would  have  been  in,  luid  this  woman 
bAn  his  wife. 

Mr,  Justice  Parke* — It  is  quite  clear,  that 
the  plaintifi'is  not  entitled  to  recover,  unless 
he  can  make  out  such  a  contract  as  that 
stated  in  the  declaration.  It  is  a  mistake 
to  fay,  that  the  party  holding  out  this  woman 
as  his  wife,  and  living  with  lier  as  if  she 
were  such,  entered  into  any  contract  with 
any  one ; — he  only  gave  her  an  authority  to 
make  contracts  for  necessaries  so  long  as 
she  continued  to  appear  as*  his  wife :  that 
authority  was  determined  by  his  death  ;  and 
there  clearly  being  no  such  contract  as 
that  stated  in  any  of  the  counts  in  the 
declaration,  this  action  cannot  be  maintained. 
The  cases  of  Salte  v.  Field  (2),  and  Murray 
V.  th£  East  India  Company  {3)^  are  ex- 
pressly in  point  upon  the  question,  as  to 
the  authority.  I  would  not  say,  that  a  man 
might  not  give  such  a  mere  authorityi 
as  would  not  determine  with  his  death, 
arising  from  the  very  nature  of  tlie  object 
to  be  elfecte<l  under  the  authority. 

Judgment  of  nonsuit. 

(2)  5TennRep.Sll. 

(3)  5  Bam.  &  Aid.  204. 
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Lease — Cancellation — Statute  of  Frauds. 

1.  The  mere  cancelling  in  fad  of  a  lease 
is  not  a  surrender  of  the  term  thereby  granted 
within  the  Statute  of  Frauds^  which  requires 
such  surrender  to  be  by  deed,  or  note  in  writ^ 
ingi  or  by  act  or  operation  of  law, 

2,  Nor,  where  such  a  lease  appears  to 
have  been  once  in  the  possession  of  the  lessee^ 
who  entered  into  possession  of  the  property^ 
will  tfiefact  of  the  lease  being  produced  by 
the  lessor  in  a  cancelled  state^  unaccompanied 
by  any  other  evidence^  be  sufficient  to  warrant 
a  presumption  t/iat  there  has  been  a  valid 
surrender. 

Ejectinent  for  lands  in  the  county  of 
Hereford.  The  cause  vras  tried,  before  Mr. 
Justice  Gaselee,  at  tlie  last  Assizes  for  that 
county ;  when  the  following  appeared  to  be 
the  principal  facts : — 

The  lessor  of  the  plaintiff  claimed  under 
a  lease,  which  had  been  granted  to  him  on 
the  18th  of  April  1825,  by  the  Hon.  Wil- 
liam  Booth  Grey,  and  Frances  Ann  his  wife. 
It  appeared  in  evidence,  that  that  lease  jfad 
been  delivered  by  Mr.  Grey  to  a  lady,  who 
shortly  afterwards  became  the  wife  of  the 
lessor  of  the  plaintiffl  The  lessor  of  the 
plaintiff  was  proved  to  have  been  afterwards 
in  possession.  That  lease  afterwards,  but 
when  or  how  did  not  appear,  got  into  the 
possession  of  Mr.  Grey,  and  when  it  was 
produced  at  tl^  trial,  the  names  of  the  par- 
ties were  torn  off.  It  was  in  evidence,  that 
ihere  was  a  dispute  between  Conrtail,  the 
lessor  of  the  plaintiff,  and  Mr.  Grey, 
respecting  the  lease  in  question  ;  that  that 
dispute  was  the  subject  of  a  suit  in  equity 
between  them,  in  which  Courtail  was  the 
plaintiff;  and  that  in  that  suit  an  order  had 
been  made  by  the  Vice  Chancellor,  on  the 
24th  of  April  1828,  directing  that  Mr. 
Grey  should  produce  ccrtiin  letters,  papers, 
and  writings,  and  the  lease  in  question ;  and 
that  the  plaintiff  should  be  at  liberty  to  in- 
spect and  take  copies  thereof. 

This  being  the  evidence,  it  was  contend- 
ed by  the  defendant's  counsel,  that  the 
lease,  in  its  then  state,  with  its  apparent 
cancellation  unexplained,  did  not  make  out 
a  legal  title  on  the  part  of  the  lessor  of  the 
plaintiff;  and  that  as  the  lease  appeared  to 


have  been  cancelled,  and  to  have  found  its 
way  back  to  the  custody  of  the  person  who 
granted  it,  a  surrender  must  be  presumed. 
The  answer  of  the  lessor  of  the  plaintiff 
was,  that,  by  the  Statute  of  Frauds,  there 
could  be  no  surrender,  unless  by  a  note  in 
writing,  or  by  operation  of  law ;  and  that 
the  apparent  cancellation  went  for  nothing, 
unless  one  or  other  of  those  requisites  was 
satisfied.  The  learned  Judge  reserved  the 
point ;  subject  to  which,  the  lessor  of  the 
plaintiff  obtained  a  verdict. — 

A  rule  liaving  been  obtained  by  Mr, 
Campbell^  calling  upon  the  lessor  of  the 
plaintiff  to  shew  cause  why  that  verdict 
should  not  be  set  aside, 

Mr,  Taunton  and  Mr,  Maule  appeared  (o 
shew  cause ;  but,  upon  its  appearing  that 
the  proposition  advanced  upon  obtaining  the 
rnle  was  '*  that  this  lease,  coming  from  the 
possession  of  the  person  who  had  granted  it, 
and  coming  from  that  possession  in  a  can* 
celled  form,  was  evidence  of  its  having  been 
surrendered," — the  Court  called  upon  Mr, 
Serjeant  Russell^  who  was  with  Mr,  Camp^ 
bell  in  the  cause,  (Mr.  Campbell  not  being 
now  present)  to  support  that  proposition. 

Mr,  Serjeant  /^<i«5f//,' accordingly,  was 
heard  in  support  of  the  rule*  He  sub- 
mitted, that  the  opinion  expressed  by  Lord 
Tenterden  upon  tlie  granting  of  the  rule 
9it«t,  was  an  authority  in  favour  of  the  ob- 
jection. His  Lordship  had  then  expressed 
himself  in  the  following  terms : — 

*'  There  is  another  ground  on  which  this 
motion  is  made,  and  that  is,  simply  and 
plainly  this — that  when  the  lease  was  pro- 
duced at  the  trial,  it  was  produced,  not  from 
the  hands  of  the  lessee,  but  from  the  hands 
of  the  lessor,  from  whose  hands  it  was  pro- 
duced in  a  cancelled  state.  That  then 
raised  the  question,  upon  whom  lay  the 
burthen  of  shewing  how,  and  under  what 
circumstances  it  was  produced  in  a  cancelled 
state  ?  Now,  in  the  case  o(Lord  Berkeley  v. 
the  Archbishop  of  Yor1c{\\  the  circumstances 
under  which  the  lease  was  cancelled  were 
quite  different,  and  were  clearly  explained ; 
namely,  it  clearly  appeared  that  the  first 
lease  was  cancelled  merely  with  a  view  of 
granting  another,  and  a  good  and  valid 
lease  ;  and  the  cancellation  of  the  former  in- 
strument did  not  defeat  the  legal  estate. 

(1)6  £ait;90. 
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Nothing  of  that  kind  is  here;  therefore,  the 
lease  in  the  hands  of  Mr.  Grey,  if  valid  and 
subsistinf^,  ought  not  to  be  in  the  state  in 
which  it  is  ;  and  it  appears  to  me  that  my 
learned  Brother,  Mr.  Jastice  Gaselee,  was 
mistaken,  in  considering  that  the  fact  of 
its  being  cancelled  and  in  the  hands  of  the 
grantor,  was  not  conclusive  evidence.  At 
least,  I  think  there  is  ground  for  re-con* 
sidering  whether  he  was  right  in  his 
opinion  that  this  established  a  primd  facie 
case.  At  present,  I  think,  that  it  was 
incumbent,  under  these  circumstances,  upon 
the  gentlemen  claiming  under  this  lease 
to  shew  how  it  came  to  be  in  such  a 
state :  and  upon  that  point,  and  that  point 
only,  I  think  a  rule  for  a  new  trial  should 
\}e  granted."  That  is  tlie  way  in  which  my 
Lord  Tenterden  granted  the  rule. 

[yi/r.  Justice  Bay  ley. — When  that  opinion 
was  expressed,  the  two  facts  which  now 
appear  were  not  before  the  Court ;  that  the 
lease  had  come  into  the  possession  of  Cour- 
tail,  the  lessee ;  and  that  he  had  entered 
into  possession  of  the  property.] 

That,  it  is  submitted,  does  not  make  any 
diflference,  so  as  to  relieve  the  plaintiff  from 
the  necessity  of  explaining  the  circumstance. 
I'he  case  of  Roe  d.  Berkeley  v.  the  Arch' 
his/top  of  York,  and  which  probably  will 
lie  relied  upon  by  the  other  side,  decided 
that  which  there  is  no  intention  at  all  to  dis- 
pute ;  namely,  that  a  mere  cancellation  is 
not,  of  itself,  a  surrender.  All  that  is 
contended  for  here  is,  that  the  oniu  to  ex- 
plain lay  upon  the  party  -who  sought  to 
establish  a  legal  title  by  that  instrument ; 
and  tliat,  in  the  absence  of  that  explanation, 
the  circumstances  were  sufllcient  to  pre- 
sume a  legal  surrender.  Even  before  the 
Statute  of  Frauds,  there  could  be  no  sur- 
render of  a  thing  lying  in  grant,  except  by 
deed ;  yet  it  was  always  considered  that  the 
cancelling  of  the  lease  of  a  thing  lying  in 
grant  was  evidence  of  a  surrender  :  4  Bac* 
A  In:  title  "  Leases,"  T  .  p.  218.— [The  re- 
mainder of  the  argument  is  fully  noticed  in 
the  judgment.] 

Mr,  Taunton  and  Mr,  Maule,  eontrat  were 
stopped  by  the  Court,  after  having  referred 
to  the  note  to  the  case,- in  Thursby  and 
othert  V.  Plant  (2\  wherein  is  given  the 
substance  of  the  case  ofMagennis  v,  M*Cul* 


loch  (3),  with  the  opinion  of  the  Lord  Chief 
Baron  Gilbert,  on  these  points. 

il/r.  Justice  Bayley.'^lt  seems  to  me  that 
this  is  a  perfectly  clear  case.  Here  is  a 
lease  which  is  duly  executed,  and  finds  its 
way  into  the  possession  of  the  lessee ;  and 
tlien  it  begins  to  operate.  Now  the  Statute 
of  Frauds  says,  that  no  lease  shall  be  sur- 
rendered, unless  by  deed  or  note  in  writing, 
or  by  act  and  operation  of  law.  In  tliis 
case  there  is  no  pretence  for  saying  that 
there  was  a  surrender  by  operation  of  law. 
Then,  is  there  or  is  there  not  reasonable 
ground  for  saying,  that  there  was  a  surren- 
der in  writhig  ?  Now  the  lease  appears  to  be 
in  the  possession  of  the  lessor.  How  it  got 
there,  non  constat*  I'he  names  are  cut  oft. 
How  the  names  came  to  be  cut  off,  non  con- 
stat.  But  when  you  look  at  the  period  of 
time  which  has  elapsed  since  the  lease  was 
granted,  and  the  present  period,  and  look 
also  to  the  state  in  which  these  parties  have 
been  during  part  of  the  intermediate  space 
of  time,  is  there  any  foundation  for  saying, 
that  there  has  been  a  note  in  writing,  by 
which  that  lease  has  been  surrendered  ? 
Tilt  period  of  time  at  which  it  finds  its 
way  into  the  possession  of  the  defendant, 
Mr.  Grey,  does  not  appear.  How  he  got  it, 
does  not  appear  ;  whether  he  got  it  imme- 
diately from  Mr.  Courtail,  or  from  any  per- 
son ill  whose  hands  Mr.  Courtail  had  de- 
posited it,  does  not  in  any  respect  appear. 
In  what  state  it  was  when  he  got  ^it  from 
Mr.  Courtail,  does  not  appear ;  but  this 
does  appear,  that,  in  the  intermediate  space 
of  time,  there  is  a  bill  in  Chancery,  and  an 
answer  in  Chancery,  and  there  is  an  order 
tliat  this  lease  shall  be  produced  for  the  in- 
spection of  Mr.  Courtail,  when  he  shall  rea- 
sonably require  it;  and,  therefore,  that 
does  raise  some  degree  of  inference  that 
tliere  has  been  some  dispute  between  tliese 
parties  upon  the  subject  of  this  lease,  and 
upon  the  subject  of  the  state  in  which  that 
lease  is.  Now,  the  lease  is  in  the  possession 
of  Mr.  Grey :  that  alone  is  no  evidence  of  its 
having  been  surrendered ;  because,  it  is 
properly  stated  by  my  Brother  Russell,  tliat 
it  is  only  upon  the  ground,  that  you  are 
warranted  from  the  state  in  which  it  is,  to 
presume  that  there  had  been  a  note  in 


(f )  1  Saoadenii  936, 
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writing,  that  yon  can  say  that  the  provi* 
sion  of  the  Statute  of  Frauds  has  been  com- 
plied with :  and  he  says  that  that  is  the 
presumption  which  in  this  case  ought  to 
be  made.  Now,  the  fact  of  its  being  in 
the  possession  of  Mr.  Grey,  and  the  fact 
of  its  being  in  a  cancelled  state,  do  not 
seem  to  roe  to  furnish  any  degree  of  pre- 
sumption, in  this  case,  of  there  having 
been  a  note  in  writing.  It  is  for  Mr.  Grey 
to  make  out  that  it  has  been  surrendered ; 
and  that  there  are  facts  in  existence  which 
did  not  appear  upon  the  evidence  in  the 
case.  The  burthen  of  proof  in  that  re« 
spect  lies  upon  him.  He  has,  it  is  true,  in 
his  possession  the  instrument  in  a  cancelled 
state, — but  what  does  that  warrant  you  in 
inferring?  It  warrants  you  in  inferring 
that  somehow  or  other  it  got  into  his  pos- 
session, and  that  it  is  in  his  possession  in  a 
cancelled  state ;  but  that  alone  will  not  do; 
that  does  not  make  out  his  ease  :  he  Is  to 
rely  upon  a  surrender  in  writing ;  and 
there  is  no  evidence  at  all  from  first  to  last 
of  there  ever  having  been  a  surrender  in 
writing.  If  tlie  transaction  had  been  of 
very  long  date  ;  if  this  lease  had  been  in 
possession  of  Mr.  Grey,  without  any  dis« 
pute  on  the  part  of  Mr.  Courtail,  for  a  long 
series  of  years ;  or  if  there  had  been  any 
destruction  of  Mr.  Grey's  papers,  or  any 
change  of  residence,  or  any  foundation  for 
supposing  that  there  might  have  been  a  note 
in  writing ;  and  that,  if  there  were  that  note 
in  writing,  that  note  might  not  be  forthcom- 
ing, but  had  been  destroyed ;  that  might  have 
been  a  ground  for  raising  a  presumption 
upon  accompanying  circumstances ;  but  I 
think  in  this  case  it  is  groundless  to  suppose 
that  there  was  ever  a  note  in  writing  accom- 
panying that  document,  when  it  &und  its 
way  into  the  possession  of  Mr.  Grey.  There- 
fore, I  think,  that  in  this  case  the  verdict 
was  right,  and  that  the  rule  must  be  dis- 
charged. 

Mr,  Justice  LUiledale.-^lt  is  quite  clear 
that  this  is  not  a  surrender  by  operation  of 
law ;  those  are  the  cases  where  the  lessee 
enfeoffs  his  lessor;  where  the  lessee  and 
lessor  join  in  enfeoffment ;  or  where  the 
lessee  accepts  a  new  lease.  There  are  a 
great  variety  of  cases  in  which  a  surrender 
may  take  place  by  operation  of  law }  bat 
there  is  no  pretence  for  that  here.  Then,  if 
it  is  not  a  surrender  by  operation  of  law, 


the  question  is^  whether  a  snivender  in 
writing  is  to  be  primmed  according  to  the 
kw,  as  it  has  been  fixed  by  the  Statute  of 
Frauds*  I  will  put  the  case  in  the  strongest 
light  for  my  Brother  ftussell,  as  to  the 
way  in  which  it  may  have  been  done.  I 
will  presume  that  Mr.  Courtail  and  Mr. 
Grey  met  together,  and  agreed  that  Mr. 
Grey  should  give  up  the  possession  of  the 
property  ;  that  then  a  conversation  ensued, 
in  which  one  party  said  to  the  other  *'  then 
the  lease  must  be  cancelled ;"  and  they  to- 
gether, both  Mr.  Grey  and  Mr.  Courtail, 
each  took  a  pair  of  scissors,  and  cat  off 
those  names  with  the  intention  of  cancellii^ 
the  lease.  It  cannot  be  put  stronger  for  my 
Brother  Russell  than  that ;  and  I  am  per- 
fectly dear,  that  upon  that  state  of  facts 
this  would  not  be  a  surrender,  since  the 
Statute  of  Frauds.  It  is  just  one  of  the  mis- 
chiefs that  was  meant  to  be  remedied  by  the 
Statute  of  Frauds;  that  you  should  not  resort 
to  anything  which  might  amount  to  putting 
an  end  to  Uie  term,  either  by  conversation  or 
anything  whatever,  except  by  some  note  in 
writing ;  and  probably,  if  this  very  case  had 
been  submitted  to  the  person  wlio  framed 
that  statute,  he  would  have  said  this  is  onf 
of  the  very  cases  that  should  be  guarded 
against  by  the  statute ;  that  it  may  not  be 
left  to  any  kind  of  loose  evidence^  or  any 
parol  explanation.  My  Brother  HusseH 
says,  there  is  no  case  to  be  found  in  the 
books  applicable  to  this :  I  should  be  very 
much  surprised  if  there  were ;  because  it 
would  be  defeating  the  Statute  of  Frauds 
altogether.  I  do  not  mean  to  say,  that  if 
the  parties  had  been  out  of  possession  up- 
wards of  twenty  years ;  and  there  was, 
from  other  circumstances,  reason  to  pre- 
sume that  there  had  been  some  note  in 
writing ; — I  do  not  say  that  then  it  might  not 
have  been  left  to  the  jury  to  say,  whether 
the  note  in  writing  had  not  been  lost  by 
length  of  time,  and  whether  they  might  not 
presume  that  sud)  a  note  In  writing  had 
existed.  There  are  some  oases  which  have 
come  before  the  Court,  as  to  what  would 
amount  to  a  surrender,  but  In  all  of  them 
there  was  some  writing  proved.  There  is 
a  case  of  Farmer  on  the  demiee  of  E^ri  ▼. 
Rogers  (4).  In  that  case  there  was  a  mort* 
gage  of  certain  premises  ibr  the  term  of 

(4)  t  WilsoDi  M. 
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five  hundred  years ;  and  it  appeared  that 
there  was  a  written  discharge  at  the  back  of 
the  mortgage  deed.  The  question  was, 
whether  that  was  a  surrender  of  the  lease. 
And  in  that  case»  altliougli  it  was  upon  the 
haek  of  the  mortgage  deed,  it  was  thought 
a  question  of  so  much  difficuhy,  that  it  was 
argued  twice,  before  the  Court  gave  judg- 
ment upon  it  There  was  another  case, 
where  there  was  some  question,  but  there 
also,  there  was  some  writing.  It  is  tlie  case 
of  Smith  V.  Mapleback  (5) ;  there  the  lease 
came  into  the  possession  of  Mr.  Smith,  the 
lessor,  by  an  agreement  between  him  and 
the  tenant,  by  which  Mr.  Smith  was  to  have 
the  house  on  the  terms  mentioned  in  the 
lease,  upon  his  paying  a  certain  sum  annu- 
ally. Upon  hearing  that  case  discussed, 
Mr.  Justice  Ashurst  doubted  whetlier  it  was 
a  surrender  of  the  whole  interest.  Mr.  Jus<- 
tice  fiuUer  said,  that  he  was  satisfied  that 
it  was  a  surrender  of  the  whole  term ;  but 
in  that  case,  even  though  there  was  a  sur- 
render in  writing,  it  was  a  subject  of  dis- 
cussion. As  to  any  thing  short  of  that,  it 
seems  to  me  to  be  quite  out  of  the  question ; 
and  it  appears  to  me,  that  the  Statute  of 
Frauds  was  meant  to  meet  this,  and  a  great 
variety  of  other  cases  of  the  same  de- 
scription. 

Mr»  Justice  Parke* — I  think  this  is  a  very 
clear  case.  It  is  admitted  that  the  lease  was 
once  operative  as  a  lease ;  and  therefore,  it 
cannot  be  got  rid  of  except  by  a  surrender. 
The  only  cases  in  which  a  lease  can  be  got 
rid  of  are,  by  a  surrender,  by  operation  of 
law,  or  by  a  surrender  by  a  note  in  writing. 
Brother  Russell  contends  that  there  is  a 
presumption,  that  there  was  a  sun*endei>by  a 
Bote  in  writing.  It  appears  to  me  impossible 
to  draw  any  such  inference ;  it  may  be  said, 
that  if  a  lease  is  found  in  the  possession  of 
tlie  lessor  in  a  cancelled  state,  that  may  raise 
a  presumption  that  it  was  the  intention  of  the 
parties  to  put  an  end  to  the  term.  The 
presumption  to  be  drawn  from  tliat  is,  that 
they  intended  to  piit  an  end  to  the  term  by 
a  mode  which  the  law  will  not  allow ;  and 
if  so,  there  is  nothing  to  raise  the  prcsump* 
tion  that  the^e  was  a  surrender  in  writing. 
That  is  consistent  with  all  the  facts  in  the 
case ;  and  will  explain  all  the  facts :  and  it 
aeems  to  me,  that  one  cannot  raise  any  fur« 

(5)  1  Tena  Bep.  441, 
ToiuVII.  K.B. 


ther  inference  than  that  tlie  parties  intend* 
ed  by  this  step  to  put  an  end  to  the  opera- 
tion of  the  lease,  by  a  means  which  the  law 
will  not  allow ;  and  if  so,  the  lease  con- 
tinues in  operation. 

RiUe  discharged. 


•toaq         OONES  AND  OTUBRS,  A8ST0NKES, 
\      &C.  O.  YATES  AMD  YOUMO. 

Partnership  — Bankrupt  —  Trover — De* 
mand  and  Refusal, 

1.  Money ^  or  other  property ^  belonging  to 
two .  partners^  misapplied  by  one  of  them, 
cannot  be  recovered  back  in  an  action  in  the 
names  of  the  two* 

2.  Nor^  in  case  of  tJie  partners  afterwards 
becoming  bankrtipt,  can  their  assignees  reco^ 
ver  back  the  money f  by  reason  of  the  mere 
misappropriation  before  bankruptcy. 

S.  Where,  in  answer  to  a  demand  of  prO' 
perty,  the  defendant  referred  the  applicant 
to  his  attorney,  and  the  applicant  did  not 
make  any  objection  to  being  so  referred,  and 
an  action  of  trooer  was  brought,  witltout  emy 
application  to  the  attorney,  and  witlionl  any 
other  evidence  of  conversion  by  the  defendant : 
-~*Held  (under  certain  circumstances,  in  the 
ease,  which  warranted  the  inference,  that  the 
reference  to  the  attorney  was,  hotik  fide,  for 
communication),  tltat  this  was  not  sufficient 
evidence  of  a  conversion. 

This  was  an  action  of  trover,  brought  by 
the  assignees  of  Sykes  &  Bury,  bankrupts, 
to  recover  the  value  of  certain  bills  of  ex- 
change, delivered  to  the  defendants,  under 
the  circumstances  hereinafter  stated.  The 
conversion  was  charged  to  be  after  the 
bankruptcy. 

Plea^Lhe  general  issue. 

The  cause  was  tried,  at  the  Guildhall 
Sittings,  before  Lord  Tenterden,  on  the 
IGth  of  April  IS2S,  when  the  foITowing 
appeared  to  be  the  material  facts  : — 
-  The  bankrupt  Sykes  had  been  in  partner- 
ship with  the  defendants,  under  the  firm  of 
Sykes,  Yates  k  Young.  That  partnership 
was  afterwards  dissolved ;  but,  before  the 
dissolution,  Sykes  had  entered  into  another 
partnership,  namely,  with  Bury. 

On  the  winding  up  of  the  accounts  of  the 
partnersliip  of  Sykes,  Yates  &  Young,  it 
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wu  ibmid,  that  Syket  wu  indebted  to 
pertnef  8  in  a  considerable  sum,  the  amount 
of  which  did  not  become  material  upon  the 
main  question  in  the  cause;  and  it  may 
therefore  be  taken,  in  round  numbersi  at 
aboQt  dOOOi.  In  part  payment  of  this  ba- 
lance, Sykes  indorsed  to  the  defendants,  his 
late  co-partners  in  the  old  firm,  several 
bills  of  exchange,  which  were  the  property 
of  the  new  firm  of  Sykes  &  Bury,  drawn 
by  them  upondifierent  persons,  and  accepted. 
This  he  did  without  the  knowledge  of  his 
partner  Bury.  Some  of  the  bills  afterwards 
became  due,  and  the  amount  had  been  re- 
oeived  by  tlie  defendants,  after  the  bank- 
ruptcy of  Sykes  &  Bury.  No  demand  liad 
been  made  by  the  assignees  for  the  bilb 
before  the  bringing  of  the  present  action. 

Upon  these  facts*  it  was  contended*  on 
behalf  of  the  assignees,  that  they  were  en« 
titled  to  recover,  because  Sykes  had  no 
right  to  pay  his  own  private  debt  witli  the 
property  of  the  firm  of  Sykes  8c  Bury ;  and 
that  the  defendants  had  no  right  to  appro* 
priate,  in  payment  of  such  a  debt,  bills  which 
appeared  on  the  face  of  them  to  be  the  pro- 
perty  of  Sykes  &  Bury,  and  not  of  Sykea 
alone. 

Among  tlie  objections  taken  on  behalf  of 
the  defendants,  it  was  urged,  first,  that  the 
declaration  was  defective,  as  it  chai|;ed  a 
eonverawn  of  the  bills  by  the  defendants, 
qfter  the  bankruptcy  of  Sykes  &  Bury ; 
whereas,  if  there  had  been  any  conversion 
at  all,  it  was  before  tlie  bankruptcy.  Se- 
condly, that,  atalleventSftheassigneeaoould 
not  recover  in  an  action  at  law ;  l^eause, 
as  they  were  suing  upon  the  partnership 
vights  of  Sykes  &  Bury,  they  must  be  suIh 
ject  to  the  same  disabilities ;  aad,  it  was 
coatended,  that  Sykes  &  Bury  could  not 
have  maintained  this  action,  because  it 
would  be,  in  substance,  an  action  by  Sykes 
ft  Bury  against  Sykes,  Yates  &  Young. 

Subject  to  these  points,  the  plaintiflS  ob* 
tained  a 'verdict;  leave  being  reserved  lor 
the  defendants  to  move  to  enter  a  nonsuit; 
and  a  rale  to  shew  cause  having  been  ob- 
tained accordnigiy— 

Sir  Jame9  Scarlett^  Mr.  FlaUt  and  Mr. 
J&iima  Evanit  now  shewed  cause. — As  to 
tlie  conversion.  Thia  is  rightly  charged  to 
have  been  after  the  bankruptcy ;  for  thecoa* 
version  may  be  oonsklered  to  have  been  in- 
0OQ4>lel6  until  the  defendanu  exercised  tha 
act  of  ownership  over  the  bills  by  receiving 


the  money  fiom  the  aceeptdtrs.    Then,  as 
to  the  main  point.    It  is  said,  that,  inaa* 
much  as  Sykes  &  Bury  could  not  have 
maintained  any  action,  therefore,  that  the 
assignees  cannot;  but  there  are  many  caaei 
in  which  the  assignees  can  recover,  although 
the  bankrupt  coukl  not.     The  case  of  a 
fraudulent  preference  is  one  of  them ;  and 
this  is  a  case  of  that  description.    The  aa* 
signees  have  a  right  to  contend,  that,  aa  to 
them,  the  property  in  these  bills  has  never 
been  divested.    A  partner  has  no  right  to 
dispose  of  the  partnership  property  for  his 
own  private  debt ;  and  those  who  uke  part- 
nership property,  with  a  full  knowledge  of 
its  bemg  so,  in  discharge  of  such  a  debt^ 
and  in  firaud  of  the  partnership  estate,  most 
do  so  at  the  titk  of  being  catted  to  ae» 
count  by  the  assignees,  who  repreeent  the 
general  body  of  the  creditors.    This,  in 
principle,  was  laid  down  by  Lord  Kenyon, 
in  Brieiam  «mI  another^  asiigmet,  4^.  v. 
Eaeinum{\)»    There,  in  answer  toaaao* 
tion  by  assignees,  it  was  proposed  to  give 
in  evidence  a  receipt  in  fidl  discluurge  of 
the  cause  of  action  given  by  one  aasignee 
with  the  express  dissent  of  the  other.    Heie, 
there  is  the  express  dissent  of  Bury,  and 
of  the  assignees.  Lord  KeirjFOR  sakl, "  A  re* 
ceipt  in  full  of  all  demands,  when  given  with 
a  complete  knowledge  of  aH  the  circum- 
stances, is  a  conclusive  bar  to  the  actkn ; 
and  the  party  giving  it  should  not  be  al- 
lowed to  rip  op  the  transaction  which  had 
been  so  closed  and  oondnded ;  but,  in  order 
to  make  such  receipt  conclusive,  it  must  bo 
given  by  one  having  fiiU  aothoritytodaso. 
All  tlie  rights  of  propeny  of  tlie  bankmpt 
center  in  the  assignees ;  and,  thoggh  tho 
act  <^  one,  m  receiving  part  of  the  bank« 
rupt's  estate,  may,  if  fairly  done,  bind  tho 
estate  by  any  discharge  he  may  give  for  it« 
yet  it  never  can  be,  where  one  ase^neo 
has  shewn  his  express  dissent,  that  the  other 
may  give  a  receipt  binding  oo  the  estate. 
Such  a  oonstroctkm  would  enable  one  aa-t 
signee  to  dissipate  and  destroy  the  eatate  in 
despite  of  his  brother  trustee."    And,  ae« 
eordingly,  in  that  case,  the  actioo  brought 
by  the  two  assieneea  soooeeded,  notwitlw 
standing  the  receipt  given  by  one  of  theoK 
This  doctrine  was  also  lakl  down  in  the 
ease  oiSka^  and  oM^Aer  v.  Jiodboo(t> 

(1)  1  Eip.  N.P.C.  17^ 

h)  S  BMC^li  5D.acR.f9a;  3LawJouBU 
K.B.  43. 
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There,  to  an  iction  by  two  trutteevi  a  receipt 
was  offered  in  aoswer«  which  appeared  to 
be  signed  by  one  of  them.  The  plaintiffi« 
in  reply,  proposed  to  shew,  that  the  giving 
of  the  receipt  was  a  fraudulent  transaction, 
and  that  the  money  had  never  been  paid* 
They  were  allowed  to  do  so ;  they  ob« 
tained  a  verdict,  and  this  Court  refused  to 
set  it  aside.  If,  then,  this  were  allowed,  a^ 
between  the  original  parties,  d  fortiori  ought 
it  to  be  where  the  plaintifis  are  represent- 
ing creditors  whose  property  has  been  dimi<* 
nished  by  the  fraud. 

Mr.  F.  Pollock  and  Mr,  K^llff^  contri. — 
To  the  main  point.  The  argument  of  the 
other  side  has  frequently  introduced  the 
term  "  fraud ;"  but  there  has  been  no  fraud 
in  the  case ;  and  the  law  respecting  what 
18  called  fraudulent  preference^  has  nothing 
at  all  to  do  with  it.  The  objection  is,  that 
the  assignees  cannot  maintain,  in  point  of 
form,  an  action  which  the  bankrupts  them- 
selves could  not  maintain.  The  bankrupts 
could  maintain  no  action.  The  case  of 
Skaife  v.  Jackson  is  quite  beside  the  ques* 
tion.  It  was  a  question,  whether  the  debt 
bad  been  paid  or  not ;  whether  a  receipt 
should  be  so  conclusive  as  that  evidence 
should  not  be  received  to  prove  that  the  re« 
ceipt  itself  was  fraudulent;  and  that,  in 
point  of  fact,  the  money  had  never  been 
paid*  The  present  is  a  question  not  as  to 
the  admissibility  of  any  evidence,  but  as  to 
tiie  legal  result  of  the  facts,  which  are  in 
evidence.  The  cases  of  Cecfte  v.  /<nifior (3), 
and  Pqwtll  v.  Layton  (4),  go  to  shew,  that 
Sykes  &  Bury  could  not  have  nuuntained  any 
action  against  tlie  two  present  defendants 
alone.  Then,  as  to  the  question  of  conver- 
sion. There  is  not  the  slightest  evidence  of 
a  conversion.  The  receiving  payment  of  the 
bill  from  the  acceptor  when  due,  was  no 
conversion.  The  not  presenting  it,  or  the 
NOl  receiving  the  money,  might  indeed  be 
treated  as  a  conversion ;  because  the  de» 
fendants,  in  that  case,  would  have  made  the 
bill  their  own.  A  demand  of  the  bills, 
coupled  with  a  neglect  to  deliver  them  up, 
might  have  been  evidence  of  a  Gonversion* 
But,  even  if  the  delivery  of  the  bills  was 
fraudulent,  and  even  if  the  case  were  free 
Irom  the  objection  that  Syk^a  is  substan« 
tially  a  plaintiff,  as  well  as  a  defendant,  in 


(3)  Hob.  66. 

(4)  S  Nt  R.  36jf. 


this  action,  the  case  ot  Nixon  and  oiher$t 
aaigne^s^  ^c.  v.  JeMmon^S)  shews,  that 
there  ought  to  be  a  demand  by  the  assignees 
before  they  can  maintain  trover. 

e[*he  case  stood  over,  in  order  that  the 
wing  might  be  heard.] 

JONES  AND  OTHEES,  A5SI0NEES,  &C. 
e.  TATES   AND  ANOTHER. 

This  was  an  action  between  the  same 
parties  as  those  in  the  last.  The  only  dif- 
ference was,  that  this,  in  point  of  form,  was 
an  action  for  money  had  and  received ;  and 
was  brought  to  recover  the  amount  of  money 
which  had  been  received  by  Yates  and 
Young  from  Sykes,  in  part  payment  of  the 
balance  due  from  him  to  the  firm  of  Sykes, 
Yates  &  Young,  which  he  had  left,  the 
money  being  tlmt  of  the  firm  of  Sykes  & 
Buryi  to  which  he  belonged  at  the  time  of 
making  the  payment.  The  plaintifiii  reco« 
vered  a  verdict  in  this  case,  also  subject  to 
the  main  question,  whether  the  plaintiiTs, 
who  sued  as  the  assignees  of  Sykes  &  Bury, 
could  maintain  tlie  action  against  Yates  3b 
Voung. 

The  affirmative  of  this  proposition  waa 
contended  by  Sir  James  Scarleitt  Mr,  Plattf 
and  Mr,  Joshua  Evansy  for  the  plaintifis.—- 
Jn  support  of  their  argument,  they  cited 
the  cases  of  Graham  v,  Muleasier{6)f  Stone* 
house  V.  De  Siiva  (7),  and  Smith  v.  God^ 
dard(S). 

The  negative  was  contended  by  Mr.  F. 
Pollock  and  Mr.  Kelly  t  who  relied  upon  the 
caseBotBosanqneiandothersv.  IVrayandan* 
other  (9),  and  MqffoH  v.  Van  Millmgen  ( 1 0). 

The  Court  took  time  to  consider ;  and, 
on  the  1st  of  June,  the  judgment  was  deli- 
vered, in  both  actions,  by 

Lord  TenterdeUf  C.  J. — AAer  stating  the 
facts,  and  the  arguments  on  both  sides,  hit 
Lordship  said — We  are  of  opinion,  that  the 
plaintiffs,  the  assignees,  must,  in  this  case^ 
stand  upon  tlie  rights  which  Sykes  &  Bury 
had  before  their  bankruptcy.  If,  tlien, 
Sykes&  Bury  had  brought  these  actions,  the 
question  would  be,  can  .tlie  plaintiff  Sykea 

(5)  S  H.  Bl.  135. 

(6)  4  Biog.  115 ;  5  Law  Jottin.  C.P.  118. 
(7)3  Campb.  399. 

(8)  3  Bos.  &  Pal.  465. 

(9)  lTsunt.597. 

(10)  2  Bm.  &  Fid.  If  4,  a. 
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rescind  his  own  contract  with  the  defendants, 
by  saying,  that  the  contract  was  a  fraud 
npon  another  person,  that  other  being  his 
co-plaintiff?  It  appears  to  us,  that  it  is 
not  competent  for  a  plaintiff  to  do  so(ll). 
The  postca,  in  both  actions,  must,  therefore, 
be  delivered  to  the  defendants. 

Judgment  of  nonsuit. 


[The  following  case  having  arisen  out  of 
the  same  bankruptcy,  and  turning  upon  a 
point  discussed  in  one  of  the  previous  cases, 
is  here  given,  though  it  did  not  occur  in  tlie 
same  order  of  time.] 

JONJES  AND  OTHERS,  ASSIGNEES,  &C. 
V.  FORT. 

This  was  an  action  by  the  assignees  of 
Sykes  &  Bury,  to  recover  the  value  of  cer- 
tain bills,  which  had  been  paid  to  the  de- 
fendant by  Sykes,  as  the  assignees  con- 
tended, in  contemplation  of  bankruptcy. 
The  case  went  to  the  jury  upon  this  ques- 
tion; and  they  found  for  the  plaintiffs.  But, 
in  this  case  also,  there  was  a  question,  whe- 
ther there  was  sufficient  evidence  of  a  con- 
version. The  following  were  the  material 
facts  which  bore  upon  that  question : — 

The  defendant  had  been  several  times 
examined  before  the  commissioners,  under 
the  commission  against  Sykes  8e  Bury  ;  and 
his  examination  formed  a  material  part  of 
the  plaintiffs'  case.  By  that  examination, 
the  assignees  were  enabled  to  obtain  parti- 
culars of  the  bills,  the  times  wlien  they 
were  given,  and  the  circumstances  which 
attended  the  transaction.  The  statement 
made  by  the  defendant  included  the  men- 
tion of  other  bills,  no  part  of  the  subject 
of  this  action.  The  defendant  afterwards 
applied  to  prove  as  a  creditor  against  the 
estate ;  but  the  assignees  objected  to  his 
doing  so,  until  he  had  given  up  the  bills 
last  mentioned,  which  he  did ;  and  then  he 
was  allowe<l  to  prove.  A  considerable  time 
afWr  this,  and  after  some  of  the  bills  which 
were  the  subject  of  this  action  had  become 
due,  and  the  amount  received  by  the  de- 
fendant, and  the  others  remaining  in  his 
hands,  a  person  employed  by  the  assignees 

(11)  See  also  apon  tbis  point,  Jones  f.  Fleetning 
and  another,  7  B.  &  C.  217  ;  6  Law  Joorn.  K.B. 
1 13 ;  and  Sparrow  v.  Cbisman,  9.  6  &  C.  241 ;  7 
Iaw  Jottm.  K.B.  175. 


as  accountant  to  the  estate,  called  opon  the 
defendant,  and,  on  the  part  of  the  assignees, 
demanded  the  bills.  The  defendant  re- 
ferred the  accountant  to  his  attorney.  The 
accountant  did  not  go  to  the  attorney.  There 
was  no  other  evidence  on  the  question,  as 
to  the  conversion. 

The  case  was  argued  in  Trinity  term 
1829,  upon  the  question,  whether  this  was 
sufficient  evidence  of  a  conversion. 

The  a  formative  was  contended  by  Sir  James 
Scarlett^  Mr,  Platt^  and  Mr,  Joshua  Evans^ 
for  the  plaintiffs.  Thougli  they  submitted,  as 
in  the  former  action,  in  trover,  o£  Janes  and 
others  v.  Yates^  that  the  receiving  of  the 
money  for  the  bills  was,  of  itself,  a  conver- 
sion,— they  also  contended,  upon  the  au- 
thority o^  Rust  and  another y  assignees^  S^, 
V.  Cooper  (12),  that  the  delivery  of  the  bills 
was  altogether  void,  so  as  to  render  a  de«' 
mand  unnecessury. 

The  negative  was  contended  by  Mr,  F. 
Pollock,  who,  as  before,  relied  upon  Nixon 
v.  JeTtkins{\S\  which  laid  down,  that  a  de- 
mand by  the  assignees,  and  a  refusal  by  the 
defendant,  were  necessary  to  prove  a  con- 
version. Here,  the  delivery  of  the  bills  was 
legal  at  the  time  ;  and  the  possession  was 
lawful.  The  assignees  might  have  affirmed 
or  disaffirmed  the  contract ;  and,  until  tbey 
disaffirmed,  the  defendant  was  not  only  en« 
titled  to  obtain  and  receive  payment  from 
the  other  parties  to  the  bills,  but  he  would 
have  acted  wrong  in  not  doing  so.  The 
mere  receipt  of  the  money  was,  tlierefore, 
no  evidence  of  a  conversion :  and,  when 
the  defendant,  in  answer  to  the  application 
by  the  assignees  (through  their  accountant), 
after  his  examination  before  the  commis- 
sioners,— af^er  his  being  allowed  to  prove, 
there  being  first,  a  discussion  as  to  what 
bills  he  should  give  up,  the  defendant  refers 
the  applicant  to  his  attorney, — it  would  be 
too  much  to  construe  that  into  a  refusal. 
The  applicant  made  no  objection  at  tlie  time; 
did  not  say,  that  lie  should  not  go  to  tlie 
attorney ;  but  he  never  went,  and  die  as- 
signees brought  the  action  without  making 
any  farther  demand. 

The  Court  took  time  to  consider ;  and» 
on  the  8th  of  July,  the  judgment  was  deli- 
vered by — 

(12)  S  Cowp.  6f9. 

(13)  S  H.  hi  135. 
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Zonl  TenUfient  C.  J«— A Aer  stating  the 
facts,  the  qoestion,  and  the  arguments  on 
both  sides,  his  Lordship  stated,  that  the 
Court  were  of  opinion,  that  it  was  neces- 
sary for  the  assignees  to  demand  possession 
of  the  bills ;  and  that  the  answer  given  by 
the  defendant,  when  the  demand  was  made 
upon  him,  was  not,  under  the  circumstances 
oi*  the  case,  sufficient  evidence  of  a  conver* 
sion,  so  as  to  entitle  the  plaintiffs  to  main- 
tain this  action* 

JudgmetU  ofnonsml^ 


f.i 


BUNTSa  V.  LEAKE. 


1829 
May  7 

Lien — Witness — Subpoena  duces  tecum* 

A  right  of  Uen  upon  an  instrument  in  the 
possession  of  a  mtnesst  (except  in  the  case 
of  an  attorney  or  solicitor,)  ts  not  a  good 
objection  to  the  production  of  the  instrument 
in  evidence  under  a  Subpoena  duces  tecum. 

This  was  an  action  upon  a  policy  of  in- 
surance, tried  before  Lord  Tenterden,  at  the 
London  Sittings  before  Hilary  term,  when  a 
special  verdict  was  found,  raising  a  question 
touching  the  construction  of  the  policy ; 
leave  being  also  given,  to  move  to  enter  a 
nonsuit,  upon  the  following  point  reserved* 

One  M'AUum,  a  broker,  in  whose  posses- 
sion  tlie  policy  was,  u])on  being  called  upon 
to  produce  the  same,  under  a  subpoena  duces 
ieeumy  objected  to  do  so,  until  the  amount 
of  a  lien  he  claimed  upon  it  be  discharged. 
Lord  Tenterden,  however,  expressing  an 
opinion  that  the  witness  was  bound  by  the 
subpoena  to  produce  the  policy,  notwith- 
standing his  lien,  it  was  accordingly  given  in 
evidence;  and  now^- 

Mr*  P.  Poiiock  moved  to  enter  a  nonsuit. 
The  broker  was  not  bound  to  produce  the 
policy,  but  bad  a  right  to  refuse  to  disclose 
at  his  own  discretion,  until  paid  the  amount 
of  his  claim.  It  was  for  him  to  determine, 
wlietlier  it  was  prudent  to  submit  the  instru- 
ment to  the  inspection  of  the  plaintiff,  as  it 
might  turn  out  to  be  utterly  worthless. 

[^Lord  Tenterden, — Then  he  would  have 
made  a  worthless  paper  the  means  of  ob- 
taining a  large  sum  of  money.] 

He  was  entitled  to  render  the  security 
available. 


[il/r.  Justice  BayUy% — Suppose  a  person 
has  a  lien  upon  goods,  and  the  owner  asks 
permission  to  shew  them  to  a  customer,  can 
be  refuse  to  allow  this  ?] 

There  is  no  case  which  holds  that  he  is 
obliged  to  do  so.  A  lien  is  a  right  to  keep 
goods  or  papers,  and  to  compel  payment  of 
the  debt,  by  reason  of  the  inconvenience  to 
which  the  owner  may  thereby  be  put.  It 
may  happen,  that  the  owner  may  wish  to  ex- 
amine a  document,  or  goods,  in  order  to  see 
whether  it  would  be  worth  his  while  to  re- 
deem, and  therefore,  it  is  consistent  with 
justice,  that  the  party  who  claims  the  lien 
should  luive  it  in  his  power  to  exercise  his 

?aramount  right  by  denying  this  inspection, 
'he  contract  between  the  parties  upon  which 
a  lien  arises,  is,  that  the  one  shall  keep  the 
goods  until  he  is  paid  by  the  other. 

[^Mr,  Justice  Bayley, — But  the  produc- 
tion of  an  instrument  as  evidence  does 
not  take  it  out  of  the  possession  of  the 
witness.] 

It  is  then  put  into  tlie  possession  of  the 
Court.  In  Lord  v.  Wormleighton{\\  the 
Lord  Chancellor  Eldon  states  his  impres- 
sion of  the  principle  to  be,  that  the  party 
may  make  use  of  the  non- production  of 
papers,  in  order  to  obtain  what  is  due  to 
him. 

Lord  Tenterden, — We  are  aH  of  opinion 
that  the  broker  was  compellable  to  produce 
the  policy,  notwithstanding  his  lien.  The 
case  tliat  has  been  citetl,  is  essentially  dif- 
ferent ;  that  was  a  motion  to  compel  a  so- 
licitor to  produce  certain  papers  which  he 
had  in  his  possession,  which  was  peculiarly 
for  the  discretion  of  the  Court,  a  discretion 
which  the  Court  are  to  exercise  in  a  way 
most  likely  to  do  justice  between  the  parties. 
This,  however,  arises  upon  a  subpoena  ducee 
lectttn,  which,  the  party  wlio  requires  the 
document  has  a  right  to  tske  out,  and  to 
insist  it  shall  be  obeyed.  If  we  were  of 
opinion,  that  it  was  not  competent  for  this 
plaintiir,so  to  compel  the  production  of  the 
policy,  we  should  produce  injustice  in  in- 
numerable cases ;  because  it  so  frequently 
happens,  that  the  broker  has  the  policy  in 
his  own  possession,  and  may  have  a  lien 
upon  it.  Plaintiffs  might  be  nonsuited  again 
and  again,  without  any  means  of  knowing 

(1)  Jaedli.  Rep.  580. 
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what  tbe  broker  would  do,  an^  thus  we 
should  furnish  aa  opportuuity  for  collusioa 
between  tbe  broker  and  the  underwriter,  to 
defeat  any  actions  upon  policies  of  insu* 
ranee. 

Mr*  Jtutice  Bayley, — The  lien  of  aa  at« 
lorney  is  different  from  liena  in  general,  aa 
there  is  an  understanding  between  him  and 
the  client  that  if  the  client  should  think 
proper  to  change  his  attorney,  the  papers 
may  be  retained,  and  shall  not  be  used  until 
the  former  attorney's  bill  is  paid.  The  at* 
torney,  in  fact»  looks  not  so  much  to  the 
value  of  the  papers  he  has  to  secure  pay« 
mentt  as  to  the  inconvenience  tlmt  may  be 
produced  by  his  detaining  them  till  the 
amount  of  his  bill  is  discluirged  ;  but  where 
goods  or  papers  are  in  the  hands  of  a  cre- 
ditor, there  is  no  understanding  that  he  is 
to  have  more  than  the  possession ;  and  the 
producing  of  those  goods  or  papers  in  evi-* 
denoe  to  tlte  owner,  or  to  a  third  personi 
does  not  take  them  out  of  possession.  The 
distinction  between  the  two  cases  is  this, 
tliat  in  the  one  the  value  is  the  security  fof 
the  debt,  and  in  the  other  the.incon^ 
venience* 

Mr.  Justice  LitikdaU.-^yfhether  the  wit* 
ness  was  entitled  to  tlie  money  he  claimed^ 
it  seems  to  me  it  was  not  for  the  Courl  to 
inquire.  He  claimed  a  lien  on  the  docu- 
ment in  his  hands,  and  objected  to  produce 
itr  unless  the  Court  imposed  terms  upon  the 
other  party.  I  think  it  was  not  in  the  dis^ 
cretion  of  the  Court  to  impose  any  terms, 
but  that  the  witness  was  bound  to  produce 
the  poliey  under  the  $ubpceila  duces  tecum* 
Suppose  it  were  said  that  Uie  witness  should 
have  bis  lien  discharged ;  it  would  perhaps 
be  next  to  impossible  to  ascertain  the 
amount  at  the  moment,  either  from  himself 
or  by  other  satisfactory  evidence  ;  and,  at 
all  events,  long  and  irregular  discussions 
■luai  arise*  Thbs  plaintiff  might  also  be  non«- 
auited,  and  the  Statute  of  Limitations,  or 
some  other  reason,  be  alleged  in  defeat  of  a 
future  actioDy  and  the  broker  would  have  it 
in  his  power  to  prevent  the  success  of  the 
pbintilf  whenever  he  thought  propen 

Mn  Jmlke  ParAe.-— A  lien  ia  .a  mere 
right  of  possession*  and  does  not  excuse 
tlie  party  who  sets  it  up  from  the  necessity 
of  producing  an  instrumenii  when  regularly 
required  to  do  so  for  the  purposes  of  a 
trial.    The  lieq  of  earriersy  of  manufac- 


turerst  of  wateboutfemtni  bff  wbtrfingtrs, 
gives  them  only  a  right  of  possession  ;  and 
die  owner  of  the  goods  may  inspeetorshew 
tliem,  so  long  as  he  does  notliing  to  inter-* 
fere  with  that  possession.  The  case  eited  ia 
applicable  only  to  a  solicitor  being  cdled 
upon  to  produce  papers ;  and  the  true  dis-* 
tinction  has  been  taken  between  that  and 
tbe  present. 

Ruts  rrfusedL 

[A  rule  nisi  was  granted  upon  another 
point,  as  to  the  admissibility  of  the  broker's 
evidence,  which  will  liereafter  be  noticed* 
should  it  be  argued  and  decided.] 


1829.      ) 
!day  8«    ) 


MIBRS  V.  GOLDINO. 


May 

Trover — Ccnver$idn, 

A  refusal  by  a  coiisteUf,  on  demand^  ia 
re-deliver  goods  taken  under  a  vmgistrutes 
warranty  is  not  sufficient  evidence  to  support  an 
action  qjf  trover  against  suck  oonstaUc* 

Quaere — If  ttover  be  an  action  within  04 
Geo*  9*  Ct  44.  S4  6. 

This  was  an  action  of  trover,  tried  before 
Mr.  Justice  Park)  at  tbe  Spring  Assises 
for  Berkshire,  when  it  appeared,  tliat  the 
goods,  in  respect  of  which  the  action  Was 
brought,  had  been  taken  by  the  defendant 
under  a  magistrate's  warrant,  detained  by 
him  for  some  time  after  a  demand  and  re^ 
fnsal^  and  restored  to  tbe  plaintiff  after  the 
action  was  commeneed.  It  was  contendedi 
on  the  part  of  the  defendant^  that  he  waa 
within  tlie  protection  of  the  statute  84  G.  2. 
c.  44.  s.  6,  whidi  protecte  constabks,  &c« 
acting  under  a  magistrate's  Warrant,  fhin 
any  action  until  demand  made,  <ir  left  at  their 
usual  place  of  abode,  &c#,  l^  the  party  in* 
tending  to  bring  such  actibn.  For  the 
plaintiff,  in  answer  to  this  objectioo«  wem 
cited  FUtcher  v.  mikim{l),  MiUvard  r. 
Coffin  (2) ;  but  a  verdict  having  been  found 
for  the  defendant,— ~ 

Mr.  7Vi«tt/on  moved  (br  a  new  trial.--M 
Had  the  action  been  in  trespass,  the  objec- 
tion upon  tlie  statute  miglit  have  prevailed, 
but  inasmuch  as  the  coDversion  is  the  gist 


i 


1)  6  Estt,  eS3  j 

f )  f  Sir  W.  Black.  ISSO. 


EASTER  TERMt  1829. 


9138 


of  the  tdtion  In  (rover,  and  that  conversion 
was  beyond  the  exigency  of  the  warrant, 
the  provitiona  of  the  statute  cannot  apply. 
In  Hmper  v.  Cart  (3),  Lord  Kenyon  threw 
out  a  atcfmn,  that  a  plaintiff  ought  not  to 
be  permitted  to  evade  the  provisions  of  the 
act,  by  adopting  a  particular  fbrm  of  pro- 
ceeding ;  but  his  opinion  was  overruled  in 
Fletcher  v.  Wilkms^  where  it  was  held  that 
the  statute  ilid  not  extend  to  an  action  of 
replevin.  In  like  manner,  it  has  been  de* 
cided  not  to  apply  in  an  action  for  money 
had  and  received  (4).  Since,  therefore,  in 
case  of  a  conversion  of  the  goods  by  the  actual 
sale  thereof,  the  defendant  would  not  have 
been  protected  in  an  action  for  goods  sold 
and  delivered,  by  reason  of  non-compliance 
with  the  provisions  of  the  statute;  neither  in 
principle^  ii  ho  within  its  meaning  in  an  ac* 
tion  of  trover. 

Lard  Jenferdbi.— It  is  not  necessary  for 
us  to  decide  this  point,  as  an  important  dis« 
thiction  has  not  been  noticed.  A  demand 
and  refusal,  it  is  well  known,  6o  not  nmount 
to  a  conversion,  but  are  only  evidence  of  it* 
We  think  that  the  circumstances  under 
which  the  goods  were  here  taken  and  de- 
tained, and  refused  to  be  delivered  up,  do 
not  shew  a  conversion. 

Rule  re/used. 


1829 
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11.  s 


VpiTS  9.  FITCH. 


Exeeuiar — JDebtW'  and  Creditor-^  Pre' 
manpikm  of  Puypteni* 

'  Where  the  debtor  makes  his  creditor  execu- 
tor qf  his  wiUf  the  law  raises  no  presumption 
that  the  creditor  has  retained  enough  to  pay 
his  d^bt,  until  it  be  shewn  by  evidence  that  he 
has  received  enough  for  that  jmi-pose. 

Action  by  the  obligee  of  a  bond,  against 
the  defendant  as  executor  Of  the  obligor. 
The  defendant  was  also  devisee  of  the  ob- 
ligor. The  plaintiff  was  a  joint  executor 
with  the  defendant  of  the  obligor ;  and  on 
the  trial,  it  was  contended»  on  the  part  of  tlie 
defendant,  that  it  must  be  presumed  that 
the  plaintiff  in  his  character  of  executor 
had  retained  enough  to  pay  himself.    There 

(3)  7  Tenn  lUp.  907. 

(4)  BuU.  N.F.  24,  6. 


was  no  evidence  oflfbred  to  shew  that,  in 
point  of  fact,  the  plaintiff  had  received  any 
property  in  his  character  of  executor. 

After  verdict  fbr  the  plaintiff, 
Mr.  Gwmiy  moved  for  a  new  trial,  re- 
specting the  objection. 

Lord  Tenterden, — You  contend  that  a  man 
mnst  have  retained  money  ;  you  not  shew- 
ing that  lie  had  it  in  his  power  to  retain  any. 

Rule  refused, 

[For  the  cases  where  the  situation  of  the 
parties  is  different,  t.  e,  where  the  creditor 
makes  his  debtor  executor  of  his  will,  see 
Freahly  v.  Fojt,  9  B.  &  C.  1 80 ;  7  Law  Joum, 
K.B.  148.] 


1829.   ">  BtANDt  AND  ANOTHER  V* 
May  11.  ^      HERBERT. 

Stamp — Ad  valorem. 

1.  Where  two  parlies  were  interested  in  a 
sum  invested  in  the  funds,  one  having  a  life 
interest,  and  the  other  the  reversion,  and  a 
deed  was  exectited  between  them,  by  which,  in 
consideration  of  the  person  entitled  for  life 
consenting  to  a  sale  qf  part  of  the  stock  for 
the  benefit  of  the  reversioner,  the  latter  CovC" 
nanted  to  pay  an  annuity  to  the  person  en- 
titled  for  life : — Held,  tnat  such  deed  was 
not  a  conveyance  upon  the  sale  of  an  annuity ^ 
so  as  to  render  it  liable  to  the  ad  valorem  duty, 
according  to  the  55  Geo,  3,  c,  184,  schedule^ 
pari  1,  tille  "  Conveyance,^ 

2,  An  assignment  of  a  policy  qf  insurance 
of  goods  is  not  an  assignment  of  property 
within  the  above  act^  so  as  to  require  an  ad 
valorem  duty. 

This  was  an  action  of  covenant.  Tlie  deed 
upon  which  the  action  was  brought  was 
made  between  the  plaintiffs  (who  were  trus- 
tees for  carrying  the  arrangement  herein- 
aAer  mentioned  into  effect,)  and  the  defen- 
dant, and  other  parties,  whose  names  are 
immaterial  for  the  present  purpose. 

From  the  recitals  in  the  deed,  it  appeared, 
that  a  Mrs.  Lewin  was  entitled  for  her  life  to 
the  dividends  upon  3884/.  14«.  three  per 
cent,  consols ;  that  the  defendant's  wife  was 
a  daughter  of  Mrs.  Lewin,  and  was  entitled 
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upon  her  mother's  death  to  the  Bum  of 
254^L  6f.  8</.,  part  of  tlie  larger  sum  be- 
fore mentioned ;  that  the  defendant  and  his 
wife  were  desirous  that  1 700/.  consols,  part 
of  the  sum  to  which  she  would  be  entitled 
upon  the  death  of  her  mother,  should  be 
sold  out,  and  the  produce  paid  to  them,  in 
part  satisfaction  of  the  wife's  share ;  that 
this  was  agreed  to  on  condition  that  the  de- 
fendant would  engage  to  pay  tlie  mother  an 
annuity  equal  to  five  per  cent,  upon  the  sum 
which  the  sale  of  the  1700/.  should  produce; 
and  would,  within  a  month  from  his  return 
from  a  voyage  he  was  about  to  make  to  the 
East  Indies,  pay  to  the  plaintifis,  the  trus- 
tees, a  sura  of  money  which  should  be  suf- 
ficient for  the  purchase  of  an  annuity  of 
that  amount,  in  the  three  per  cents.  It 
appeared  further,  that  the  1700/.  consols 
had  been  accordingly  sold,  and  had  pro- 
duced 12S8/.  I4s.  9d.  in  money;  that, 
an  annuity  at  five  per  cent,  on  this  sum 
would  be  64/.  Ss,  The  defendant  then  co- 
Tenanted  with  the  plaintiffs  to  pay  this 
annuity,  and,  within  a  month  of  his  return 
from  the  voyage,  to  pay  them  a  sum  which, 
when  invested  in  the  three  per  cents,  should 
produce  the  same  annuity.  As  a  collateral 
security,  the  defendant  assigned  to  the 
plaintiff  a  policy  of  insurance  upon  certain 
goods  and  other  things  mentioned  in  the 
deed. 

The  defendant  pleaded,  nan  est  factum. 

On  the  trial  of  the  cause,  before  Mr.  Jus- 
tice Park,  at  the  last  Assizes  for  the  county 
of  Berks,  the  deed  in  question  appeared  to 
be  stamped  with  a  1/.  15s,  stamp,  which 
the  defendant's  counsel  contended  was  in- 
sufficient. Subject  to  this  point,  the  plain- 
tiff obtained  a  verdict. 

Mr,  Taunton  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be 
set  aside.  He  contended,  that  this  deed 
was  for  the  sale  of  an  annuity  for  the  con- 
sideration of  1288/.  14«.  9(/. ;  and  that  it 
ought  accordingly  to  have  had  an  ad  valorem 
stamp,  according  to  the  55  Geo.  3.  c.  184, 
Schedule,  part  1,  title  "  Conveyance."  It 
cannot  be  denied  that  this  was  the  sale  of 
an  annuity.  But,  supposing  the  Court  should 
be  of  opinion  that  the  instrument  in  ques- 
tion does  not  come  within  the  meaning  of 
the  Stamp  Act,  as  a  deed  upon  the  sale  of 
an  annuity,  still  the  assignment  of  the  policy 
of  insurance  was  an  assignment  of  "other 


property,"  within  the  very  words  of  the  act 
under  the  same  title. 

[Lord  Tenterden. — What  could  it  be  said 
to  be  worth  ?  It  could  have  no  value  ex- 
cept upon  a  loss  of  the  goods  insured  ?] 

I'here  was  enough  disclose<i  by  the  deed 
to  give  the  means  of  a  calculation  as  to  the 
value. 

Lord  Tenterden* — I  do  not  think  the  as- 
signment of  this  policy  of  insurance  was  a 
conveyance  of  *'  property"  within  the  mean- 
ing of  the  Stamp  Act.  Nor  is  the  transac- 
tion stated  in  the  deed,  a  sale  of  an  *'  an-. 
nuity".  according  to  the  ordinary  sense  of 
that  word. 

il/r.  Justice  Parke, — I  think  it  is  impos- 
sible to  consider  this  transaction  either  as  a 
sale  of  an  annuity,  or  as  a  conveyance  of 
property  by  the  assignment  of  the  policy  of 
insurance,  so  as  to  render  the  deed  in  ques- 
tion liable  to  the  ad  valorem  duty.  The 
amount  of  that  duty  is  to  be  regulated  by 
the  consideration  money ;  and  by  the  48  G.3. 
c.  149(1),  it  is  expressly  directed,  that  tlie 
consideration  money  shall  be  truly  stated  in 
the  deed.  To  satisfy  this,  Mr.  Taunton 
treats  the  1288/.  14f.  9d.  (the  produce  of 
1700/.  consols)  as  the  consideration.  But 
how  cauvthat  be  so  ?  The  parties  who  were 
to  pay  and  to  receive  this  annuity,  had  each  an 
interest  in  the  stock  which  produced  that 
money ;  the  mother  having  the  life  interest, 
and  the  defendant's  wife  being  entitled  to  it 
after  her  death.  '  Even  if  the  transaction 
came  within  the  fair  meaning  of  -the  word 
"  annuity"  as  used  in  the  Stamp  Act  (but 
which  I  think  it  does  not),  I  do  not  see  any 
means  by  which  the  amount  of  ad  valorem 
duty  could  be  fixed. 

Ruk  refused. 

[See  Denn  d.  Manifold  v.  Diamond  (2), 
which  was  the  converse  of  the  above  ;  and 
Warren  v.  Hotve  (8),  where  it  was  held  that 
the  assignment  of  a  judgment  debt  was  not 
an  assignment  of  ''property"  within  the 
meaning  of  the  Stamp  Act,  so  as  to  require 
an  ad  valorem  stamp.  J 

(1)  See  tlie  Stamp  Act,  tnd  the  cues  tliereio,  ia 
S  Chitt/sStatuteSp  title  *' Stamps,"  p.  947. 

Ot)  4  Barn.  H  Aid.  24.1. 

(3)  S  B.  &  C.  281 ;  3  D.  &  R,  494 ;  «  hvw 
Joam.  K.B.  8. 
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Cfmlfrtci'^Warfmiy-^Quantum  meruit 

1  •  /f^Aer#  i^cNxf^  arf  told  with  a  nfarrantyt 
mnd  it  appears  that  (key  are  inferior  to  the 
warranty f  semble  that  it  is  not  tnemnbent  an 
the  buyer  to  return  them  to  the  seller^  in  order 
to  his  setting  up  tlie  inferiority  as  a  defence 
in  an  action  upon  the  contract  for  sale. 

St.  Butt  at  all  events,  it  is  not  incumbent  on 
the  buyer  to  return  articles  sold  under  a  war^ 
ranty^  merely  because  he  may  luioe  reason  to 
believe  that  they  are  in/erior  to  tlie  vtarranty. 
He  ntay  rely  upon  the  warranty^  and  apply 
the  articles  to  their  intetukd  purpose. 

3.  Where  goods  have  been  sold  under  a 
warranty,  and^  in  an  action  for  the  anumnt,  the 
defence  is,  tluU  they  were  inferior  to  the  war» 
ranty^  although  the  buyer  kept  and  used  tlieoff 
and  the  contest  on  the  trial  is  upon  the  que's* 
tion  as  to  the  alleged  inferiority, — whether. 
the  plaintiff  in  such  action,  if  lu  fail  ufion 
the  question  ofwarranty^  will  be  entitled  to 
recover  in  that  action,  upon  the  quantum  me- 
ruit, a  reasonable  compensatimifor  the  value 
of  tlie  goods-'^umre.  Mr.  Justice  Parke 
being  ef  opinioH  timt  he  would;  and  that  the 
claim  to  reasonable  compensation  could  be 
answered  only  by  shewing  that  the  goods 
were  of  no  value  at  all. 

This  was  aa  action  for  goods  sold  and 
delivered. 

PUa — The  general  issue. 

The  cause  was  tried,  at  the  Summer  As- 
sizes for  the  county  of  Hertford  1828,  be- 
fore Mr.  Baron  Garrow ;  when  the  follow- 
ing appeared  to  be  the  principal  facts. 

Tlie  action  was  for  the  value  of  a  quan- 
tity of  sanfoin  seed  sold  to  the  defendant 
by  the  plsintilf,  and  warranted  to  be  **good 
growing  seed."  The  defence  was,  that  the 
seed  in  the  result  did  not  answer  this  de* 
scription.  Evidence  was  gone  into  by  both 
parties  upon  this  point;  and  one  of  the 
witnesses  for  the  defendant  stated,  that  the 
seed  was  tasted  before  it  was  put  into  the 
ground :  and  that  the  taste  proved  that  it 
was  not  good  growing  seed.  The  witness 
thought  that  was  tlie  best  criterion.  It  ap- 
peared, that  tlie  defendant  had  sold  part  of 
the  seed  to  other  persons,  and  it  did  not  ap- 
pear that,  when  he  sold  it|  he  gave  any 
irarranty. 

Vou  VIL  K.B. 


The  learned  Judge  left  h  to  the  jury  to 
•ay  whether  the  seed  was  what  the  plaintiff 
warranted  it  to  be  ?  If  they  found  in  the 
negative^  they  were  to  return  a  verdict  for 
the  defendant.  They  did  so;  and  the 
learned  Judge  gave  leave  to  the  plsintiff  to 
move  to  enter  a  verdict  in  his  favour,  for 
the  full  amount,  if  the  Court  should  be  of 
opinion  that  the  defence  was  not  an  answer 
to  the  action. 

In  Michaelmas  term  last,  Mr^Brodriek 
{Mr.  Ryland  being  with  him)  moved  ac- 
cordingly for  a  verdict  for  the  plaintiff,  or 
at  all  events  for  a  new  trial.  lie  contended, 
that,  unless  the  seed  were  of  no  value  at  all, 
the  question  as  to  its  not  being  equal  to 
the  warranty,  was  immaterial  for  the  pur- 
pose of  this  action  ;  as  the  remedy  of  the 
defendant,  in  that  case,  would  be  by  action 
against  the  plaintiff  for  breach  of  the  war- 
ranty ;  and  that  if  the  defendant  intended 
to  rely  upon  the  inferiority  of  the  article  as 
relieving  him  from  the  contract,  he  was 
bound  to  return  the  goods.  This,  ho  sub- 
mitted, entitled  him  to  have  entered  a  ver- 
dict for  the  plaintiff.  But,  secondly,  he 
contended,  that  the  case  should  not  have 
been  left  to  the  jury  in  the  terms  used  by 
the  learned  Judge ;  and  that  if  the  quality 
of  the  seed  was  matter  of  defence  at  all  in 
an  action  for  the  price,  it  was  only  so  pro- 
portionably — that  is,  it  might  go  to  reduce 
the  damages,  in  the  same  proportion  as  the 
quality  was  below  the  warranty ;  but  that 
it  could  not  entitle  the  defendant  to  a  ver- 
dict, unless  it  was  proved  that  the  seed  was 
worth  nothing ;  and  that  this  could  not  be 
the  case,  for  the  defendant  sold  some,  and 
got  the  money  for  it.  Therefore,  he  con- 
tended, it  should  have  been  left  to  the  jury 
to  say,  in  what  proportion  the  quality  was 
inferior  to  the  warranty  ;  and  to  assess,  the 
damages  accordingly ;  so  that  at  least  the 
plaintiff  should  recover  the  amount  of  the 
seed  actually  sold  by  the  defendant. 

The  last  point  went  to  a  new  trial  only. 

The  Court  granted  the  rule  upon  both 
points ;  and — 

Mr.  Serjeant  Andrews  now  shewed  cause. 
The  case  was  properly  left  to  the  jury  ; 
and  the  terms  in  which  it  was  left  to  iheip 
include  the  question — whether  the  seed 
was  of  any  value.  It  was  warranted  to  be 
good  growing  seed.  The  jury  have  de- 
clared, that  it  was  not  what  it  was  warrant- 

SO 
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ed  ;  and  the  using  of  seed  for  the  purpose 
of  growth,  which  is  not  good  growing  seed, 
inust  be  worse  than  of  no  value  to  the  per- 
son who  uses  it,  inasmuch  as  he  loses  the 
beneficial  use  of  the  land  for  the  growing 
season  ;  and  the  land  itself  must  be  injured 
by  the  use  of  bad  seed.  With  regard  to 
the  question  of  value,  and  to  the  point  raised 
by  the  fact  of  the  defendant  having  sold 
some  of  the  seed,  the  answer  is,  that  the 
plaintiff  on  the  trial  did  not  put  his  case 
upon  the  quantum  meruU;  but  sought  to 
obtain  the  verdict  for  the  full  price  upon  the 
entire  contract.  He  is  not  at  liberty  there- 
fore to  turn  round  afterwards,  and  say,  that 
at  all  events  he  is  entitled  to  recover  upon 
an  implied  contract,  touching  the  quantum 
meruit^  seeing  that  he  has  failed  upon  the 
only  question  which  was  debated  at  the 
trial — the  express  contract.  But,  even  if 
he  were  at  liberty  to  do  so,  there  was  no 
evidence  that  the  defendant  derived  any 
benefit  whatever  from  the  seed.  The  in- 
jury he  sustained  by  the  non-profitableness 
of  his  land  must  have  been  much  greater  in 
amount  than  the  value  of  the  trifling  quan- 
tity of  seed  which  he  sold ;  at  all  events,  it 
was  for  the  plaintiff  to  shew  the  value. 

Mr,  Brodfick  and  Mr»  Ryland,  contr^. — 
The  defendant  should  have  returned  the 
seed  if  he  intended  to  rescind  the  contract 
for  the  purchase  of  it.  The  buyer  of 
goods  is  bound  to  do  so,  if  he  means  to 
contend  that  the  contract  has  not  been  fully 
performed  by  the  seller.  It  might  probably 
be  contended,  that  the  general  rule  in  this 
respect  does  not  apply  to  property  of  a 
nature  like  the  present ;  because,  the  buyer 
might  not  know  of  the  inferior  quality  of 
the  seed,  until  he  had  tried  the  experiment 
of  sowing  it.  But,  according  to  the  evi- 
dence of  the  defendant's  own  witness,  the  al- 
leged inferior  quality  of  the  seed  was  known 
to  the  defendant  before  he  sowed,  by  the 
taste  of  it. 

In  such  a  case,  the  buyer  must  not  lay 
by,  taking  his  chance  of  the  bargain  prov- 
ing advantageous  to  himself,  yet  reserving 
a  right  to  avoid  the  contract  if  he  find  it  af- 
terwards his  interest  to  do  so.  This  was  laid 
down  by  Mr.  Justice  Lawrence,  in  Grimaldi 
V.  White  ( 1 ) ;  there  an  article  was  purchased, 
at  a  certain  price»  pursuant  to  a  specimen 

(1)4Ssp.95. 


exhibited,  and  on  delivery  it  was  found  to 
be  of  inferior  performance.  But  the  learn- 
ed Judge  held,  that  it  was  not  competent 
for  the  defendant  to  go  into  this  line  of  de- 
fence. He  observed,  **  If  the  defendant 
meant  to  avail  himself  of  that  objection,  he 
should  have  returned  the  article.  He  must 
rescind  the  contract  totally.  Having  received 
it  under  a  specific  contract,  he  must  either 
abide  by  it,  or  rescind  it  m  tato,  by  return- 
ing the  thing  sold ;  but  he  cannot  keep  the 
article  received  under  such  a  specific  con- 
tract, and  for  a  certain,  price,  and  pay  for  it  at 
less  price  than  that  charged  by  the  contract." 
So  that  the  defence  was  held  to  be  inadmis- 
sible, even  for  the  purpose  of  reducing  the 
amount.  So,  in  Fisher  v.  Stnnuda  and 
another  (2),  it  was  the  opinion  of  Lord  El- 
lenborough,  that,  as  soon  as  goods  are  dis- 
covered not  to  answer  the  order  given,  they 
should  be  sent  back,  or  notice  given  to  the 
vendor  to  take  them  back;  otherwise  an 
action  could  not  be  maintained  by  the  buyer 
on  the  ground  of  the  unfitness  of  the  article. 
It  is  not  necessary,  for  the  present,  to  go  the 
length  of  that  case,  as  here  it  is  merely 
contended  that  the  defendant  must  be  left 
to  his  remedy  by  action.  The  same  in 
principle  was  held  in  Kist  v.  Atkin9(m{S); 
and  in  Groning  v.Murdham  (4),  it  was  held, 
that,  in  an  action  for  the  price  of  goods,  the 
inferiority  of  the  quality  cannot  be  set  up 
as  a  defence,  unless  an  offer  to  return  them 
be  shewn.  And  the  same  was  adopted  in 
Hopkins  v.  Appleby  {b)\  although  in  the 
latter  case  there  was  an  express  warranty. 
The  principle  thus  laid  down  was  acted 
upon  in  Milner  v.  Tucker  {fi).  Thus  modi 
would  go  to  entitle  the  plaintiff  to  a  verdict 
for  the  full  amount.  But,  at  all  events,  the 
plaintiff  is  entitled  to  a  new  trial ;  for  if 
the  seed  was  of  any  value  at  all,  the  defen- 
dant vis  liable  to  pay  so  mueh  as  it  was 
worth.  Part  of  it  produced  a  crop,  and 
other  part  was  sold  by  the  defendant,  who 
actually  received  the  money. 

[^Mr,  Justice  Bayley. — But  It  is  diffleult, 
as  between  the  plainttflP  and  the  defendanti 
to  say  that  it  was  of  any  value.] 

(t)  1  Caiopb.  190. 

(3)  «  Id.  6S. 

(4)  1  Stsrlr,  «5r,  «99. 
<5)  1  W.  4n. 

(6)  1  Can.  k  Payae*  15« 
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{^Mr*  Jutiice  Parke.-^Dii  you  draw  the 
attention  of  the  learned  Judge  to  this  on 
the  trial ;  or  did  you  not  press  for  the  ver« 
diet  upon  the  entire  contract  ?  I  believe  the 
latter.  Besides^  the  quantum  meruU  is  an 
implied  contract ;  and  how  could  a  contract 
be  implied  in  such  a  case  as  this  ?J 

[il/r.  Juilice  BayUy. — What  evidence  was 
there  to  shew  that  the  plaintiff  deserved  to 
have  anything?  I  am  sure  it  did  no  good 
to  the  defendant's  land,  to  have  it  sown  \tith 
bad  seed.] 

fiut  here  the  defendant,  knowing  the 
iact  of  the  inferiority  by  means  of  the  taste, 
took  his  chance,  and  sowed,  and  afterwards 
sold  a  part,  without  giving  any  warranty. 

Mr.  Juttke  Bayley.  —  Upon  the  first 
point,  1  am  of  opinion,  that  it  was  compe- 
tent for  the  defendant  to  set  up  this  de- 
fence as  an  answer  to  the  action  upon  the 
contract.  The  seed  was  warranted  to  be 
*'good  growing  seed."  The  jury  have 
fotuid  that  it  was  not  seed  of  the  descrip- 
tiou  thus  warranted.  But  it  is  said  that  the 
defendant  ought  to  have  returned  the  seed* 
in  consequence  of  its  being  supposed  to  be 
ascertained  by  taste  that  the  seed  was  in- 
ferior {  and  that  if  he  went  on  afVerwards, 
with  that  supposed  knowledge,  to  sow  the 
seed,  that  he  cannot  rescind  the  contract.  I 
do  not  agree  to  this ;  the  taste  could  not  be 
the  best  criterion.  The  defendant,  from  the 
taste,  might  have  a  suspicion  as  to  the  qua« 
lity  of  the  seed ;  but  if  he  goes  on,  and  tries 
the  experiment  of  sowing,  relying  upon  the 
warranty,  it  eertainly  does  not  lie. in  the 
mouth  of  tlie  plaintiff  to  quarrel  with  his 
having  done  so.  Upon  the  second  point, 
I  think,  that  at  all  events  it  should  be  shewn 
that  the  seed  was  worth  something ;  and 
upon  the  evidence,  I  tlunk  there  is  nothing 
to  satisfy  a  jury  that  it  was  worth  a  farthing. 
The  fact  of  some  person  having  bouglit  a 
a  part  of  it,  is  no  proof  at  all  of  its  being 
worth  anything. 

Mr.  Justice  Liukdale. — I  am  of  the  same 
opinion.  It  is  not  to  be  taken  as  a  universal 
rule,  that  the  property  need  be  returned, 
where  there  has  been  an  express  warranty. 
This  was  held  in  Fielder  v.  Slarkin(J). 
Upon  the  second  point,  there  was  contra* 
dictory  evidence;    but,  on  tlie  wbole^  it  is 

(7)  1  XL  Bl,  17. 


manifest  to  me  that  tlie  seed  was  worth 
nothing. 

Mr.  Justice  Parke. — I  agree  with  the 
rest  of  the  Court,  that  there  ought  to  be  no 
new  trial.  I  think  it  was  competent  for  the 
defendant  to  set  up  this  defence  in  answer 
to  the  action  upon  the  contract,  althougli 
he  did  not  return  the  goods.  The  rule  as 
to  returning  goods  in  such  cases  is  not  in* 
flexible,  but  must  depend  in  some  messure 
upon  the  nature  of  the  property  ;  that  was 
the  case  in  Sinclair  v.  B<mles{%).  But, 
upon  the  question  as  to  the  right  of  the 
plaintiff  to  shape  his  case  upon  the  quantum 
meruit,  I  think  he  would  be  entitled  to  do 
so;  but  I  do  not  think  he  has  a  right  to 
shape  his  case  upon  the  express  contract, 
and,  finding  himself  unsuccessful  in  that, 
to  turn  round  and  rely  upon  the  implied 
contract  of  a  quaniwn  meruit.  Even  if  he 
could  do  so,  and  the  question  had  been  left 
to  the  jury  in  this  case,  the  probability  is, 
that  they  would  have  found  tne  seed  to  be 
worth  nothing. 

Rule  di$chaTged. 


1829.    > 
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WANSELL  V.  SOUTHWOOD. 


May 
Arbitration —  Witness. 

1.  A  wUness  attending  an  arbitrator  upon 
a  referencef  is  protected  from  arrest,  in  the 
same  manner  as  a  witness  who  is  attending  a 
court  in  obedience  to  a  subpoena. 

2.  But  no  one  is  compellable  to  attend  be- 
fore  an  arbitrator  as  a  witness. 

Mr.  Chitty  moved  for  a  rule  to  compel  a 
person  to  attend  as  a  witness  before  the  ar- 
bitrator, to  whom  this  cause  had  been  re- 
ferred by  order  of  Nisi  Prius. 

Mr.  Chitty  admitted,  that  he  had  not 
found  any  case  in  which  suoli  a  rule  had 
been  granted  ;  but,  upon  principle,  he  sub- 
mitted, that  the  Court  would  exercise  its 
power  to  give  effect  to  the  reference.  As  a 
witness  was  protected  from  arrest  while  at- 
tending an  arbitrator,  Randall  v.  Gurney(l)t 
in  the  same  manner  as  when  he  was  attend- 
ing a  court  in  obedience  to  a  subpoena,  his 
duty  to  attend  the  one  should  be  similar  to 

(8)  9  B.  &  C.  99  ;  7  Law  Joorn.  K.B.  178. 
(1)  3  Bam.  &  AW.  «5«  ;  X  Chitty'i  Rep.  679.^ 
See  the  cases  in  Watson  on  Afbittationi  78» 
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hit  duty  and  privilege  in  attending  the 
other. 

Mr,  Justice  Bayley, — It  is  impossible  to 
suppose,  that,  since  the  statute  of  9  &  10 
William  3,  many  instances  have  not  oc- 
curred in  which  the  Court  would  have  been 
called  upon  to  exercise  its  power  in  this 
manner,  if  they  had  the  power  by  law.  Tliat 
alone  would,  be  sufficient  to  induce  us  to 
pause,  before  we  granted  the  rule ;  but  1 
believe  we  hare  no  power  to  make  it. 

Rule  refused. 


1829 
May 
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M0T8BR  AMD  ANOTHER,  BXE« 
CUTOBS,  V.  WUITTAKEE. 


Stamp — Promissory  Note, 

A  promissory  note  for  1 00/.  and  interest , 
made  payable  to  M.  S,  or  order^  on  demand^ 
held  to  he  properly  stamped  with  a  stamp  for 
3s,  6d.  under  the  Stamp  Act  55  Geo,  3, 
c,  184,  schedule^  part  1|  title  "  Promissory 
Note,"  c.  2. 

This  was  an  action  on  a  promissory  note, 
made  by  the  defendant  to  one  Margaret 
Scott,  as  whose  executors  the  plaintiffs  sued. 

The  cause  was  tried,  at  the  Yorkshire 
Spring  Assises  for  1829,  before  Mr.  Justice 
Bayley. 

The  note  was  dated  21st  of  February 
1822,  and  the  defendant  thereby  promised 
on  demand  to  pay  to  Margaret  Scott,  or 
order,  100/.  with  lawful  interest.  The 
stamp  on  this  note  was  3s,  6c/.  It  was  ob« 
jected,  on  the  authority  of  the  csaeofKeates 
V.  }Vheildon(l),  that  the  stamp  was  insuf- 
ficient (2) ;  subject  to  this  point,  the  plaintiff 
obtained  a  verdict. 

Mr,  Tomlinson  now  moved  to  set  aside 
that  verdict.  I'he  case  of  Keates  v.  Wheil* 
don  is  in  point.  There  the  note  was  payable 
to  the  bearer  on  demand ;  yet,  the  Court 
held,  that  it  came  within  the  first  class  of 
promissory  notes  in  the  Stamp  Act  55  G.  3, 

(1)  8  B.  &  C.  7;  6  Law  Journ,  K.B.  226; 
2  M.  &  R*  8,  by  fbe  naine  of  East  v. . 

(f )  As  there  m  some  rariaoce  in  the  difftreat  re* 
ports  of  the  above  case,  as  to  tlie  teimsin  which  the 
note  was  couched,  we  hate  made  inquiry ,  and  we 
find  that  tie  copy  giren  in  the  Iaw  JoumaJ  was 
correct.  * 


c.  184,  tched.  part  1  \  and  x\%o  note  being  be* 
tween  and  under  5!0/.,  was  held  liable  to  a  fis, 
stamp;  whereas,  if  it  came  within  the  second 
class,  the  stamp  which  it  had  of  I  s,  6d,  would 
have  been  sufficient.  That  decision,  there- 
fore, seems  to  turn  entirely  upon  the  fact 
of  the  note  ^  being  payable  on  demand. 
This  note  has  been  stamped,  as  if  it  be- 
longed to  the  second  class  of  notes ;  pay- 
able "in  any  other  manner  than  to  the 
bearer  on  demand ;  but  not  exceeding  two 
months  after  date,  or  sixty  days  after 
sight."  But  that  expression  means,  at  a 
time  certain  within  two  months ;-  and  tliere- 
fore  the  expression,  **  on  demand,**  does  not 
bring  it  within  the  second  class.  This  was 
the  interpretation  given  to  the  expression, 
**  on  demand,"  in  the  case  of  Keates  ▼• 
Wheiidon.  This  too  is  obvious  from  the 
scale  of  duties  given  by  the  third  class  of 
notes ;  for  by  that  class,  which  is  of  notes 
exceeding  two  months  after  date,  a  note  of 
100/.  is  liable  to  a  duty  of  4«.  6d, ;  and  it 
is  not  to  be  supposed  that  a  note  like  this 
which  might  be  in  circulation  for  years, 
should  have  a  less  doty  than  a  note  at  three 
months. 

ilfr.  Justice  Bayley, — It  seems  to  roe,  that 
this  case  is  not  exactly  that  of  Keates  r. 
Wheildon  ;  I  think  this  note  properly  comes 
within  the  second  class,  as  payable  at  a 
time  not  exceeding  two  months.  It  is  pay- 
able on  demand,  and  you  cannot  therefore 
predicate  of  it,  that  it  is  payable  at  a  time 
exceeding  two  months  after  date.  This 
note  is  payable  to  order  on  demand,  which 
was  not  the  case  in  Keates  v.  WheiUUm; 
and  the  note  in  that  case  might  have  been 
re-issued. 

Mr,  Justice  Littledak, — I  am  of  the  same 
opinion  ;  the  case  is  not  exactly  that  of 
Keates  v.  Wheildon. 

Mr,  Justice  Parke, — I  concur  in  opinkm 
with  my  learned  Brothers ;  but  1  think  that 
the  case  of  Keates  v.  fVheiUon  may  here- 
after require  consideration. 

Rulerefuaed* 

J^Note, — The  Court  of  Common  Pleas, 
in  the  case  of  Armitage  v,  Berry^  (7  Law 
Journ.  C.P.)  came  to  a  decision  similar  to 
that  in  the  case  above  reported;  and  con* 
flicting  with  that  of  Keates  v.  IVheildoaJ] 
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Mty  17*  3      &c«  V*  Lswi8« 
Welch  Judkalure-^Costt, 

1.  The  Court  in  banco  hate  no  ponrer  to 
OMMsi  a  defendant  under  the  5th  Geo.  4. 
c.  106.  «•  21,  uniets  the  Judge  who  tried  the 
caiwe  ha$  certified* 

2.  Nor  mil  they  decide  the  queetion 
whether  certain  epecialfactt^  which  are  staled 
tn  the  certificate^  bring  the  case  within  the 
act  or  not.  The  Judge  who  tried  the  cause 
is  himself  to  decide  upon  those  factSf  and  is 
either  to  grant  or  re/use  the  certificate  in  tlte 
terms  given  hy  the  act. 

The  cauM  waa  tried  in  an  English  county, 
the  cause  of  action  having  arisen  in  Wales. 
The  plaintiff  having  recovered  less  than 
50/.,  the  Judge  gave  the  following  certifi- 
cate on  the  back  of  the  Nisi  Prius  record: 

*'  I  do  hereby  certify,  that  it  appeared 
upon  the  evidence  given  on  the  trial  of  tins 
cause,  that  the  cause  of  action  arose  in  the 
principality  of  Wales,  and  it  was  proved  by 
persons  who  lived  a  few  miles  from  the  de- 
fendant's place  of  residence,  that  he  had 
been  resident  for  the  last  ten  years  in  the 
dominion  of  Wales;  that  applications  for 
payment  were  made  by  tlie  bankrupt  before 
the  bankruptcy,  and  by  the  assignees  aflcr 
the  bankruptcy,  by  letters  directed  to  the 
defendant  in  Wales,  and  it  did  not  appear 
that  be  had  any  other  place  of  residence,  or 
was  ever  out  of  Wales,  but  no  evidence 
was  given  of  the  issuing  or  service  of  the 
writ,  or  otiier  mesne  process  in  this  action, 
or  of  the  place  in  which  tlie  defendant  ac- 
tually was  at  the  time  of  the  service  of  such 
writ  or  other  mesne  pocess. 

"  S.  Gaselec." 

Upon  this  certificate,  the  defendant  ob- 
tained a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  a  nonsuit  should  not  be 
entered ;  this  rule  was  obtained,  upon  the 
authority  of  the  Sxh  Geo.  4.  c.  106.  s.  21, 
which  section  is  in  the  following  terms  : — 

**  In  nil  actions  upon  the  case,  for  words, 
action  of  debt,  and  all  transitory  actions 
which  shall  be  brought  in  any  of  His  Ma- 
jesty's courts  of  record  out  of  the  ])rincipa- 
lity  of  Wales,  and  the  debt  or  damages 
found  by  the  jury  ahali  not  amount  to  the 


sum  of  £0/.|  and  it  shall  appear,  upon  the 
evidence  given  on  the  trial  of  the  said  cause, 
that  the  cause  of  action  arose  in  the  princi- 
pality of  Wales,  and  that  the  defendant  was 
resident  in  the  dominion  of  Wales  at  the 
time  pf  the  service  of  any  writ,  or  other  mesne 
process  served  on  him  in  such  action ;  and  it 
shall  be  so  testified,  under  the  hand  of  the 
Judge  who  tried  such  cause,  upon  the  track 
of  the  record  of  Nisi  Prius,  (on  such  facta 
being  suggested  on  the  record  or  judgment 
roll,)  a  judgment  of  nonsuit  shall  be  en- 
tered thereon  against  the  plaintiff,  and  the 
plaintiff  shall  pay  to  the  defendant  in  such 
action  his  costs  of  suit." 

Mr.  Campbell  now  shewed  cause  against 
the  rule. — This  certificate  is  not  sufficient ; 
it  does  not  include  all  the  facts  necessary 
to  give  the  defendant  the  benefit  of  the 
statute  in  question.  The  facts  here  stated, 
arc  perfectly  consistent  with  the  fact  of  the 
defendant  having  been  served  with  pro- 
cess out  of  Wales,  and  having  kept  out  of 
Wales  to  avoid  the  being  served  with  the 
process  there.  Two  cases,  where  the  facts 
were  similar  to  the  present,  occurred  upon 
the  Oxford  circuit,  before  Mr.  Serjeant  Bo- 
aanquet ;  and  he,  upon  those  facts,  refused 
to  give  such  a  certificate  as  would  entitle 
the  defendant  to  a  nonsuit.  It  is,  in  such  a 
case,  incumbent  on  the  defendant  to  shew 
by  evidence,  to  the  satisfaction  of  the  Judge, 
that  he  was  resident  in  Wales  at  the  time  of 
the  service  of  the  mesne  process ;  and  in 
the  case  of  Jones  v.  Kendrickil)^  (which 
seems  to  be  expressly  in  point,)  Lord  Ten- 
terden,  for  want  of  such  evidence,  refused 
to  give  the  certificate.  That  case  also  de- 
cided, that  the  Court  above  will  not  inter- 
fere with  the  course  to  be  taken  by  tlie 
Judge  at  Nisi  Prius  ;  and  if,  .therefore,  the 
Judge  in  the  present  instance  thought  the 
facts  amounted  to  such  a  case  as  to  entitle 
the  defendant  to  a  nonsuit,  he  would  have 
given  the  certificate  in  the  very  terms  of 
the  act  of  parliament.  The  language  of 
the  certificate  would  rather  shew  that  his 
opinion  was  against  the  defendant ;  for  he 
says  "no  evidence  was  given  of  the  issuing 
or  service  of  the  writ,  or  of  the  place  in 
which  the  defendant  was  at  the  time  of  the 


service. 


If 


(1)  8  B.&C.  937  j  6  LftirJoom.  K.B.3S9. 
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Mr,  Joshua  EvanSf  on  the  same  side,  was 
stopped. 

Mr.  Serjeant  Russell,  contra. — The  learn- 
ed Judge  stated  the  facts  specially,  in  order 
that  the  opinion  of  the  Court  might  be 
taken;  and  if  the  Court  think  that  the 
facts  warrant  his  doing  so,  he  is  willing  to 
give  a  certificate  in  the  terms  of  the  act  of 
parliament.  But  the  present  certificate  it- 
self is  sufficient  to  entitle  the  defendant  to 
a  nonsuit.  It  expressly  states,  as  a  fact, 
that  he  was  resident  in  Wales  ;  that  it  did 
not  appear  that  he  had  any  other  residence, 
or  that  he  was  ever  out  of  IValesp  This 
surely  is  sufficient ;  and  is  all  that  a  defen- 
dant can  be  expected  to  shew.  If,  at  the 
time  of  tlie  trial,  it  does  not  appear  that 
the  defendant  was  ever  out  of  Wales,  is  it 
not  irresistible,  as  a  consequence,  that,  at 
the  earlier  period,  that  is,  the  time  of  his 
being  served  with  the  writ,  he  was  in 
Wales  ?  It  is  not  within  the  power  of  the 
defendant  to  prove  more  than  this  ;  he  can- 
not be  expected  to  know  the  person  who 
has  served  him  with  the  process. 

Lord  Tenterden. — It  would  be  dangerous 
to  consider  that  certificates  under  this  act, 
which  do  not  use  the  words  of  the  act  it- 
self, may  be  equivalent  in  point  of  meaning 
to  those  words.  We  cannot  lay  down  as  a 
rule,  that  we  will  decide  upon  the  special 
facts.  The  learned  Judge  who  tries  each 
cause,  must  draw  his  own  conclusion  from 
them ;  and  certify  or  not,  according  to  the 
terms  of  the  act  of  parliament.  Here,  the 
learned  Judge  has  not  so  certified ;  and  the 
defendant  thereupon  does  not  apply  to  this 
court  with  the  certificate  which  is  necessary 
to  entitle  him  to  the  present  rule.  With  re« 
gard  to  the  suggestion  of  my  Brother  Russell, 
that  the  learned  Judge  wished  for  our  opinion 
upon  the  special  facts,  it  appears  to  us  that 
there  must  be  some  misapprehension  on  that 
point.  If  the  learned  Judge  wished  for  our 
opinion  with  a  view  to  his  own  guidance, 
he,  in  all  probability,  would  have  asked  for 
it  in  another  way.  We  cannot,  at  all  events, 
act  upon  any  such  suggestion;  we  must 
deal  with  the  certificate  as  it  is  presented  to 
us,  and  in  our  opinion  it  is  insufficient. 

Rule  discharged. 


2.    J 
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May  22 

Stock —  Consideration* 


ROTHSCmtD  V.  HEHMIV68. 


1  •  /n  a  contract  for  tlie  purchase  of  stoch, 
time  is  of  tlie  essence  of  tlie  contract. 

2,  Wliete  a  contract  is  niade^  btf  vMch  a 
party  binds  himself  to  deliver  stockf  upon 
condition  of  tlie  payment  of  certain  ittmi,  at 
certain  times,  and  the  terms  of  the  contract 
do  not  render  it  obligatory  upon  the  otlier 
party  to  accept  the  stocky  but  leave  km  an 
option  to  take  or  reject  it;  if  lie  do  not  after^ 
wards  perform  the  condition^  he  cannot,  in 
an  action,  recover  back  any  deposit  he  has 
made  at  the  time  of  entering  into  tlie  contract. 

Writ  of  error  from  the  Common  Pleali 
The  case,  and  arguments,  with  the  judgment 
of  that  Court,  will  be  found  at  lengdi  ia 
5  Law  Journ.  C.P,  182« 

The  case  was  now  argued  by  Mr.  F. 
Pollock,  for  Mr.  Rothschild ;  and  by  Mu 
ComynSi  for  the  plaintiff  below. 

The  arguments  urged  on  behalf  of  Rodis* 
child,  the  defendant  below,  were  chiefly 
tliose  which  were  urged  in  the  Court  of 
Common  Pleas.     They  resolved  themselvei 
into  two  points :  first,  that  the  plaintiff  bad 
had  a  full  consideration  for  hia  money  in  the 
option  which  he  had  of  taking  up  die  cer* 
tificates  or  not,  as  he  thought  best  for  bis 
interest.    Secondly,  that,  at  all  events,  sn 
action  could  not  be  maintained  in  the  form 
of  money  bad  and  received ;  because,  if  the 
original  contract  were  binding,  it  could  not 
be  allowed  for  the  plaintifT  to  repudiate  hi| 
own  contract,  and  make  hia  doing  so  the 
foundation  of  an  action.     But  a  case  wsi 
referred  to,  which  was  not  cited  in  the 
Common  Pleas ;  it  was  the  case  of  Dclord 
v.  Rothschild (\).     It  was  a   case  arising 
out  of  a  dispute  between  Rothscbild  and 
another  holder  of  scrip  receipts,  in  respect 
o£  the  same  loan.    The  facta  between  the 
parties  were  nearly  the  same  as  they  were 
m  the  present  case ;  and  the  holder  of  the 
scrip  receipts  there  filed  a  bill  against  Hoths- 
child,  seeking  to  charge  the  defendant  with 
the  value  of  the  stock,  which  he  had  refused 
to  deliver  to  the  plaintiff^      The  prayer  of 
tlie  bill,  among  other  things,  waa  also»  diat« 

(1)  l8ia«&8to«d90iil£.«wJovn.ChaBC.lS5. 
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in  case  the  Court  should  consider  the  plain- 
tiiF  entitled  to  no  other  relief,  the  defen- 
dant should,  at  all  events,  be  decreed  to 
account  for  the  original  deposit,  with  interest. 
The  defendant  demurred    to  the  bill.-^ 
The  judgment  deli?ered  by  the  Vice  Chan- 
cellor will  be  found  verbatim  in  2  Law  Joum. 
Chanc.  127.     The  following  is  the  passage 
from  that  judgment,  which  was  relied  upon 
in  this  case,  in  support  of  the  argument, 
that  the  plaintiff  had  had  a  sufficient  consi- 
deration for  his  deposit : — *'  There  is  an- 
other kind  of  relief,  to  which,  it  has  been 
contended,  the  plaintiff  may  possibly  be  en- 
titled, though  it  IS  not  specifically  prayed 
for :  *  Is  he  not  entitled,'  say  they,  '  to  call 
back  that  10/.  per  cent.,  wliich  the  defen- 
dant originally   received  when  he  issued 
these  scrip  receipts,  and  which  he  now  holds 
without  any  consideration  ?  for  he  certainly 
holds  the  money  without  consideration  if  he 
is  not  bound  to  give  certificates.'     Now,  let 
us  suppose,  that  the  plaintiff  was  the  per- 
son to  whom  this  scrip  receipt  was  origi- 
nally delivered,  and  that  he  had  brought 
an  action  against  Rothschild  ;  what  is  the 
finswer  that  would  be  given  to  such  an  ac- 
tion in  a  court  of  law  ?     It  would  be  this : 
'you  claim  in  consequence  of  Rothschild 
not  having  given  you  a  consideration ;  but 
Rothschild  has,  in  fact,  given  you  a  valu- 
able consideration  for  this  10/.  per  cent. ; 
he  has  given  you  an  option  of  taking  a 
transfer  of  a  certain  quantity  of  stock  at  a 
stipulated  price,  provided  you  pay  90/.  per 
cent.,  on  the  first  of  February  1823  ;  that 
option  formed  a  valuable  consideration,  al- 
though yon  did  not  avail  yourself  of  it.     It 
m^ht  possibly  have  been  a  loss  to  you ;  but, 
on  the  other  hand,  you  might  have  possibly 
doubled  your  capital.'     If  such  would  be 
the  answer  given  in  a  court  of  law,  to  the 
action  for  money  had  and  received,  it  must 
ako  be  an  ansiver  to  a  bill  in  equity ;  for 
the  only  ground,  on  which  the  plaintiff  could 
be  entitled  here,  in  respect  of  this  species 
of  relief,  to  come  into  a  court  of  equity, 
would  be  the  equitable  nature  of  his  title." 

The  arguments  urged  on  behalf  of  the 
plaintiff  were  the  same  as  those  urged  in 
the  court  below.  But,  with  reference  to 
the  new  matter  which  was  suggested  by 
the  other  side,  it  was  contended,  that  the 
dealing  between  the  parties  did  noi  give  the 
plamtiff  the  option  which  the  defendant's 


counsel  assumed  that  he  had :  and  that  the 
defendant,  by  his  own  conduct,  shewed,  that 
that  was  not  his  interpretation  of  the  deal- 
ing ;  inasmuch  as  he  had  caused  his  attor- 
ney to  write  to  the  plaintiff,  threatening 
proceedings  against  him,  if  he  did  not  pay 
up  the  balance. 

The  Court  took  time  to  consider ;  and 
this  day,  the  judgment  was  delivered  in  the 
follow  terms,  by— > 

Lord  TerUerden,  C,  /. — This  was  a  writ 
of  error  from  the  Common  Pleas  to  reverse 
the  judgment  of  that  Court.     Hennings, 
the  plaintiff  below,  brought  an  action  for 
money  had  and  received,  to  which  Roths- 
child pleaded  the  general  issue.     A  special 
verdict  was  found,  by  which  it  appeared,  a 
person  of  the  name  of  Lowe  paid  to  Roths- 
child, the  plaintiff  in  error,  a  large  sum  of 
money,  as  a  deposit  for  the  purchase  of  a 
quantity  of  Neapolitan  scrip,  for  which  Roths- 
child signed  receipts,  which  are  set  forth  at 
length  in  the  special  verdict.     The  present 
action  was  brought  to  recover  back  the 
money  so  paid.     These  receipts  were  dated 
the  14th  of  October  1822,  and  it  is  ex- 
pressed in  them,  that,  upon  payment  of  the 
balance  on  or  before  the  1st  of  February 
1823,  with  4/.  per  cent,  interest  thereon, 
from  the  15th   October  1822,  the  bearer 
will  be  entitled  to  certificates  for  the  amount 
of  stock  therein  mentioned,  with  interest 
coupons   from    the    1st    of   July    1822. 
Lowe  did  not  sign  any  paper  on  the  2d  of 
November  1822  ;  he  deposited  the  receipts 
with  Hennings  as  security  for  money  ad- 
vanced by  Hennings  upon  the  credit  of  the 
receipts  ;  and,  on  the  3d  of  December  1822, 
Hennings,  upon  the  settlement  of  accounts 
with  Lowe,  took  the  receipts  of  Lowe  in 
part  payment  of  the  advance,  and  thus  be- 
came the  absolute  owner  and  bearer  of  them. 
On  the  14th  and  15th  of  January  1823, 
Rothschild  published  an  advertisement  in 
the  Times  newspaper,  of  which  Hennings 
had  notice.     It  ran  in  these  terms : — *'  Mu 
N.   M.  Rothschild  begs  to  notify  to  the 
holders  of  the  deposit  receipts  of  this  loan, 
that  the  parties  may  either  pay  them  in  full, 
on  the  1st  of  February  next,  according  to 
agreement,  or  that  this  period  may  he  extend- 
ed at  their  option,  on  condition  of  a  further 
payment  of  10/.  per  cent,  on  the  stock  being 
madeonthe  Istof  Februarynext|Witb  the  in* 
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terest  d  ue  on  the  receipti  up  to  that  d av  1 1 0/. 
per  centi  on  dittOi  on  the  1  tt  of  Marcn  next  i 
HO/,  per  cent,  on  dittOion  tlie  Utli  of  April 
next;  10/.  per  cent,  on  ditto,  on  the  15th  of 
May  next }  and  the  remainder  on  the  I5th 
of  July  next,  with  interest  at  the  rate  of 
4/.  per  cent,  from  the  1st  of  Fehraary,  pay- 
able 88  the  amounts  become  due.  At  the 
time  the  foregoing  payments  are  made,  the 
parties  will  be  allowed  to  receive  bonds 
equivalent  to  the  amount  paid,  or  as  nearly 
so  as  the  case  will  admit.  Those  persons 
who  intend  availing  tlieroselves  of  the  ex- 
tension here  granted,  are  desired  to  leave 
their  receipts  at  Mr.  Rothschild's  counting- 
house  any  day  between  the  20th  and  2^th 
inst..  in  order  that  the  same  may  be  duly 
markcdp  and  other  receipts  prepared  lor 
delivery  on  the  1  st  of  February."  On  the 
21  St  of  January.  Hennings  sent  six  receipts 
to  Rothschild,  witli  a  letter,  expressing  hi^i 
wish  to  avail  himself  of  the  offer  to  pay.  on 
the  1st  of  February.  10/.  per  cent,  only  ; 
and  he  requests,  that  certificates  may  be 
prepared  to  that  effect.  The  six  receipts 
inclosed  in  tliat  letter  were  accordingly  left 
at  Rotlischild's  counting-house  to  be  mark- 
ed ;  and  they  were  marked  on  the  following 
day,  by  Rothschild's  authority,  in  pursuance 
of  the  advertisement  of  the  1 1  th  of  January. 
"  4500  ducats,  per  C.  F.  Hennings ;"  and 
the  receipts  so  marked  were  re-delivered 
by  Rothschild  to  Hennings.  On  the  24th 
of  January  1823,  Rothschild  published  an- 
other advertisement  in  the  following  terms  : 
— "  At  the  request  of  several  of  the  holders 
of  the  Neopolitan  scrip  receipts,  a  further 
extension  for  the  payment  of  the  balances 
will  be  granted  by  N.  M.  Rothschild,  as  fol- 
lows, viz. : — 


5/.  per  cent,  to  be  paid  on  tbe^ 

1st  March  next 

10/.  ditto 15th  April 

10/.  ditto 15th  May 

10/.  ditto 15tb  June 

10/.  ditto 15th  July 

And  the  balance  15th  Angnst 


With  interest  at 
the  rate  of  4/. 
per  cent.  Iroaa 

Vihe  1st  Febru- 
ary, payable  as 
these   amouota 

J  become  dae. 


*'  The  parties  who  intend  availing- them- 
selves of  this  arrangement  will  leave  their 
receipts  at  Mr.  Rothschild's  counting-house. 
as  pointed  out  in  tlie  advertisement  of  the 
11th  insL,  in  order  that  new  scrip  receipts 
of  correspondmg  amounts  may  be  prepared 
for  delivery  on  the  1st  of  February  next." 
On  the  6th  of  February  18S3|  another 


advertisement  was  pobliihedi  ai  followit'--' 
"Many  of  the  holders  of  the  Neapolitan 
deposit  receipts  having  failed  to  comply 
with  the  tenour  of  their  engagementSi  by 
which  the  parties  were  required  to  pay  the 
balances  thereof,  on  the  1st  of  February 
1 823.  with  the  interest  accruing  up  to  that 
day.  and.  not  having  availed  themselves  of 
the  terms  proposed  for  their  accommoda* 
tion  in  the  advertisements  of  the  11th  and 
23d  of  January  last,  public  notice  is  given 
by  N.  M.  Rothschild,  that  such  receipts 
are  void ;  that  the  deposit  money  is  for- 
feited ;  and  that  all  obligation  has  ceased 
on  his  part  to  deliver  certificates  at  a  future 
period.  Being  desirous,  however,  tliat  no 
individual  should  suffer  unknowingly  on  this 
occasion.  Mr.  Rothschild  hereby  notiGes, 
that  he  will  grant  to  the  holders  of  his  re- 
ceipts an  indulgence  of  one  week  from  this 
date,  either  to  pay  the  balances  due  by  diem 
on  the  Ist  inst..  or  to  make  the  further  de* 
posits  called  for  by  the  advertisements  of 
the  11th  and  2dd  of  January  last." 

On  the  1 1th  February,  another  advertise- 
ment was  published. — **  Referring  to  tlie 
several  advertisements  of  the  1 1th  and  23d 
of  January  last,  and  5  th  of  February  inst.» 
which  have  appeared  in  the  public  papers, 
giving  an  extension  of  time  for  payment  of 
the  balances  due  upon  scrip  receipts  for  the 
Neapolitan  loan.  N.  M«  Rothschild  ioibrms 
the  holders  of  the  scrip  receipts,  diat  thft 
loan  contracted  for  has  been  paid,  and  the 
stock  certificates  are  ready  for  delivery  ; 
and  he  begs  tliat  those  who  have  not  ac- 
cepted the  terms  of  extension  of  payiaeac» 
will  take  notice,  that,  unless  the  terms  are 
accepted,  or  the  balance  and  interest  thereon 
paid,  on  or  before  the  20th  of  February  inst., 
he  will  consider,  that  such  holders  of  scrip 
receipts  do  not  intend  to  complete  their 
contracts,  and  will  not  hereafter  claim  die 
certificates.  N.  M.  Rothschild  will,  there- 
fore, after  the  20th  inst..  dis|)ose  of,  or 
keep  the  certificates,  and  put  the  proceeds 
or  value  of  them  to  the  credit  of  the  holders 
on  account  of  the  balances  and  interest  due, 
and  hold  them  answerable  to  him  for  any 
loss  or  deficiency."  On  the  1 1  th  of  March, 
William  Henry  Green,  Rothschild's  attor- 
ney, wrote  to  Hennings,  expressing  Roths- 
child's surprise,  that  further  payments  on  the 
scrip  had  not  been  made,  and  threatening 
to  commence  proceedings  forthwith,  if  the 
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payments  were  not  immiediately  made.  Oh 
the  1 4th  of  May,  Hennings  called  upon 
Rothschild,  and  told  him  he  came  to  receive 
or  pay  up  the  Neapolitan  certificates,  and 
then  tendered  to  Rothschild  11, 37^/.,  which 
was  equal  to  the  amount  of  the  instalments, 
stipulated  by  the  receipts  to  be  paid,  and  5L 
per  cent,  interest  thereon.  Rothschild  re- 
fused to  accept  this  sum,  and  said,  "  I  do 
not  know  you  ;  1  have  nothing  to  do  with 
you ;  you  are  too  late ;  you  must  go  to  my 
lawyer :"  upon  which  Hennings  said,  "Why, 
Mr.  Rothschild,  your  lawyer  wrote  me  a 
letter."  On  the  3d  of  June  1823,  Hen- 
nings wrote  a  letter  to  Mr.  Rothschild, 
oflTering  to  pay  the  balance,  with  interest  up 
to  that  time  remaining  due  upon  the  scrip 
receipts,  upon  the  stock  certificates,  with 
interest  coupons,  being  delivered  to  him ; 
and,  if  he  continued  to  refuse  to  deliver  the 
stock  certificates,  requiring  an  immediate 
return  of  the  deposit  money,  with  interest ; 
and  stating,  that  if  he  declined  to  do  either, 
he  woukl  commence  an  action  to  recover 
them.  The  Neapolitan  scrip  began  to  fall 
on  the  21st  of  February  1823,  and  conti- 
nued to  fall  until  the  latter  end  of  April, 
and  fell  to  67 ;  but,  at  the  beginning  of  May 
following,  the  entry  of  the  French  army 
into  Madrid  occasioned  a  rise  in  the  price 
of  about  8/.  per  cent,  from  its  lowest  price. 
These  are  the  facts.  In  the  argument 
before  us,  the  learned  counsel  for  Mr. 
Rothschild,  the  plaintifl'in  error,  contended, 
that  an  action  in  this  form  could  not  be 
naintained  by  a  purchaser  of  receipts  ;  but 
he  chose  to  risk  his  client's  case  rather  upon 
the  general  merits  than  upon  tlie  form  of 
the  action ;  and  he  contended,  that  Hen- 
nings, not  having  complied  either  with  tlie 
terms  of  tlie  original  agreement,  or  with 
those  which  were  afterwards  oll^red,  had 
himself  broken  the  contract,  and  was  not 
entitled  to  recover  damages  for  the  non- 
performance of  it,  or  to  treat  it  as  rescinded, 
and  claim  a  return  of  the  money,  Mr.  Roths- 
child's engagement  to  deliver  certificates 
upon  receipt  of  the  further  sum  being,  in 
itself,  a  sulficient  consideration  for  the  pay- 
ments  of  the  deposits ;  and  he  cited  the 
case  of  Dolont  v.  RothscfuH  decided  by 
Sir  John  Leach,  the  Vice  Chancellor,  in  the 
year  1824.  Time  case  was  not  quoted  in 
the  argument  in  this  case  in  the  Court  of 
Common  Pleas.  U  was  a  bill  filed  by  an- 
VoL.vn.  KJB. 


other  holder  of  similar  receipts,  who  had* 
in  like  manner,  neglected  to  make  any  pay- 
ment after  the  first,  until  the  month  of  June 
1823;  and  he,  by  his  bill,  prayed,  that 
Mr.  Rothschild  might  be  decreed  either  to 
deliver  the  certificates,  or  return  the  depo- 
sits. His  Honour  observes,  that  time  is 
material  in  a  case  like  the  present ;  becanse» 
from  the  nature  of  the  subject,  the  value 
is  exposed  to  vary  a  great  deal ;  and,  al- 
though the  time  originally  mentioned  in  the 
scrip  receipts  had  been  waived  by  Mr. 
Rothschild,  the  waiver  was  only  on  condition, 
that  the  payments  should  be-  made  at  the 
extended  time,  which  had  not  been  done; 
and,  he  added,  that  the  claim  of  the  plain- 
tiff to  a  return  of  the  original  deposit  of  f  0/. 
per  cent.,  as  being  retained  by  the  defen*- 
dant  without  consideration,  could  not  .be 
maintained ;  because  the  plaintiff  had  full 
consideration  for  that  deposit,  in  the  option 
which  the  scrip  receipts  gave  hira,  to  become 
a  proprietor  of  so  much  stock,  by  payment 
of  the  balance  of  the  stipulated  price  on  a 
certain  day.  This,  he  said,  was  not  tlie  leae 
a  consideration,  because  the  plaintiff  did  not 
think  fit  to  avail  himself  of  the  option.  My 
Brother  Parke  having  been  concerned  as 
counsel  in  the  cause,  has  taken  no  part  id 
our  deliberations.  My  other  learned  Bro- 
thers and  I  agree  entirely  in'  the  opinion  of 
his  Honour ;  and  we  cannot  express  that 
opinion  in  better  terms  than  those  which 
are  contained  in  that  report.  The  judg- 
ment of  the  Court  of  Common  Pleas,  there- 
fore, must  be  reversed. 

JudgmeiU  rctened. 


1  829.     *>      THE  EARL  OF  DALHOUSIE 
May  14.  3  ^*  CHAPMAN. 

A$sump$U — Army  AccounU — Off-Reek" 
onings. 

The  Colonel  of  a  regmaU^  hy  pomer  qf 
ailcmey^  authorissedi'Jiis  agetd  to  receive  the 
allowances^  issued  by  the  Paymaster-Oene" 
ral  of  the  Forces^  for  the  supply  (fdothiHg 
and  accoutrements  to  the  regiment.  The 
agent  assigned  the  certificates^  rshich  auilio*^ 
rized  the  issue^  to  /as  banker  as  a  security  for 
his  account^  and  the  banker  received  the  vioney. 
The  agent  directed  the  supply 9  by  the  trades-- 
men,  of  the  clol/dng  and  accoulremenis ;  0nd 
htffrom  time  to  time,  Iransmihed  accawiUs 
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,io  ihe  Colonel,  represdniing  those  fuppliei  as 
having  been  paid  for ;  but,  in  fact,  they  had 
noi  betBHt  The  agent  became  bankrupt ;  the 
tradesmen  sued  the  Colonel  for  the  amount 
qf  the  supplies ;  and  the  Colonel  brought  an 
action  against  the  banker  to  recover  Ike 
money  for  those  supplies: — Held,  that,  ajL  all 
.eoents^  tfw  action  could  not  be  maintained 
against  the  banker  until  the  Colonel  had  paid 
the  tradesmen^-^Whether  it  could  be  then 
maintained — ^Quaere, 

Thu  WIS  an  action  for  money  had  and 
received  by  the  defendant  to  the  plaintifiT's 
use. 

Plra— The  general  issue. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  Middlesex  Sittings  before  Eas- 
ter term,  when  the  following  appeared  to 
be  the  principal  facts  :*— • 

The  Earl  of  Dalbousie  was  Colonel  of 
ihe  86lh  regiment  of  foot ;  and  he  had  ap- 
pointed a  gentleman  of  the  name  of  Gordon 
as  his  agent,  and  had  given  him  a  power  of 
Attorney  to  receive  all  his  pay  and  allowances* 
By  the  regulations  of  the  army,  the  money 
lor  the  clothing  of  the  regiment  is  paid  to 
the  Colonel  or  his  order ;  and  the  practice 
is,  that  it  is  not!  paid  to  him,  but  he  makes 
an  assignment  of  it  to  some  other  person* 
The  dothing  is  supplied  by  the  clothiers ; 
It  is  inspected  by  a  board  of  officers;  and, 
upon  their  inspection,  and  a  certificate  of 
its  conformity  to  the  regulations  required, 
a  warrant  for  the  payment  of  the  money  is 
signed  by  the  Secreury  of  War* 

This  action  was  brought  against  Mr. 
Chapman,  who  was  a  partner  in  a  banking- 
house  in  Westminster,  to  recover  the  sum 
of  5000/.,  which  he  had  received  under 
these  circumstances  : — Mr.  Gordon,  under 
his  power  of  attorney,  had  made  an  assign- 
ment of  the  off-reekonitigs,  a  military  allow- 
ance, to  Mn  Chapman ;  and  the  terms  of 
ifaat  assigmn^t  were  as  follbws :— "  Know 
all  tnen,  that  I,  John  Gordon,  by  virtue  of 
die  letters  of  attorney  of  Lord  Dalhousie, 
ibr  and  in  consideration  of  the  clothing  and 
iq)pointments  provided  and  delivered,  or  to 
be  provided  and  delivered,  by  or  under  the 
dtders  of  William  Chapman,  for  the  use  of 
the  said  regiment,  have  assigned,  transferred, 
and  made  over,  and  do  assign,  &c.  to  the 
said  William  Chapmaoi  bis  executors,  ad« 
miiiistnitors,  and  nssignei  all  the  off-reckon« 


ings,  or  clothing  allQwanoe  of  the  aforesaid 
regiment,  commencing  the  25  th  of  Decem- 
ber 1823,  and  ending  the  24th  of  December 
]  824,  both  days  inclusive,  amounting  to  the 
sum  of  1793/,  I5s.  lOd."  [The  remainder 
of  the  assignment  was  merely  formal.]  The 
clothing  is  sent  in  half-yearly,  and  the  war- 
rants made  out  accordingly.  The  clothing 
was  supplied  by  persons  named  Carder  & 
Cane ;  and  they  were  appointed  by  Lord 
Dalhousie,  and  the  business  transacted  be- 
tween Mr.Gordon,  and  Carder  &  Cane.  The 
certificate,  by  the  general  officers  of  tlie 
Clothing  Board,  is  in  this  form: — **We, 
the  undersigned  general  officers,  appointed 
by  his  Majesty's  warrant  to  inspect  and  re- 
gulate the  clothing  of  the  arniy,  do  hereby 
certify,  that  the  clothing  of  the  26th  regi- 
ment of  foot,  commanded  by  the  Earl  of 

Dalhousie,  for  the  year  ,  has  been 

viewed,  and  found  conformable  to  his  Ma- 
jesty's regulations.     We  do,  therefore,  de- 
sire you  to  comply  with  the  paymei^  of  Uiis 
assignment,  amounting  to  — -  /.,  the  same 
being  for  the  off-reckoning  or  clothing  al- 
lowance of  the  said  regiment  for  the  period." 
{The  remainder  is  merely  formal*]     Upon 
this  certificate  beihg  {sJt^n   to  the  War 
Office,  the  Secretary  at  War  signs  this  war^ 
rant: — '*You  are  hereby  authorised  and 
directed,  out  of  such  monies  as  are  or  shall 
oome  into  your  hand  applicable  to  army 
services,  to  issue  to  Mr.  William  Chapman, 
dr  to  his  assigns,  the  sum  of  868/.,  without 
deduction  and  without  account,  die  sane 
being  due  to  him  under  an  assignment  tot 
six  months'  allowance  for  clothing,  termi- 
nating on  the  24th  of  June  1824,  for  the 
26th  regiment  of  foot."    Under  that  war« 
rant,  the  defendant  signed  this  receipt  ^— 
''  Received  of  the  Paymaster-General,  the 
above  sum.  William  Chapman." 

The  clothing  was  regii^rly  supplied,  in* 
speeted,  and  approved ;  arfd  the  wartants 
made  every  half-year ;  the  money  paid,  and 
Mr.  Chapman's  receipt  given.  The  clothier 
has  not  been  paid,  and  the  clothier  had  made 
a  claim  on  Lord  Dalhousie  for  the  money. 
Mr.  Grordon  had  become  a  banknipt ;  Loni 
Dalhousie  now  resorted  to  Mr»  Chapman; 
and  the  answer  giveh  was,  that  the  baiydng«» 
hoQse,  of  which  Mr.  Chqpmaa  was  a  mem* 
ber,  IumI  taken  the  assignment  in  the  name 
of  Mr.  Chtt>man»  as  a  secwity  Ibr  their 
house  from  Mr,  Gordon^ 
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It  WS8  proved,  that  the  aceonnts  had 
been  transmitted  to  Lord  Dalhousie  by 
Gordon,  the  agent.  The  course  had  been, 
that  the  business  was  transacted  between 
the  Colonel  and  his  agent.  The  assign- 
ment is  made  to  any  person  whom  the  Co* 
lonel,  or  his  agent  intrusted  with  his  power 
of  attorney,  may  think  proper, — who  may 
be  a  clothier,  or  may  be  a  stranger,  or  may 
be  the  agent's  clerk. 

It  was  contended,  on  the  part  of  the  de« 
fendant,  that  he,  the  defendant,  had  nothing 
to  do  with  the  application  of  the  money ; 
and  that,  by  the  course  of  business,  he  waa 
not  required  to  see  that  the  clothier  was 
paid. 

On  the  part  of  the  plaintiHv  it  was  con- 
tended, that,  by  the  terms  of  the  written 
instrument,  an  obligation  devolved  upon 
him  to  see  tp  the  application  of  the  money, 
or  that,  at  least,  he  placed  himself  in  the 
same  situation  as  the  agent,  liable  to  all  the 
equities  of  the  agent ;  and  that  if  the  plain- 
tiff could  recover  this  money  from  the  agent, 
he  could  recover  it  from  the  defendant; 
and  that,  firom  the  agent  he  could  unques- 
tionably recover  it ;  that  if  Mr.  Gonlon, 
being  himself  the  person  receiving  the  of& 
reckonings,  had  deposited  the  money  at  his 
banker's,  and  then  became  bankrupt,  Lord 
Dalhousie  must  have  been  in  the  same  situ- 
ation with  every  other  creditor,  and  proved 
against  the  estate :  but  that,  if  the  banker 
would,  for  his  own  security,  place  himself  In 
a  different  situation,  he  must  take  the  con- 
sequences ;  that  the  present  defendant  had, 
for  his  own  security,  accepted  an  assign- 
ment of  the  off-reckonings  in  these  terms : 
^  in  consideration  of  clothing  and  appoint- 
ments provided  and  delivered  by  or  under 
the  order  of  William  Chapman."  There 
was  no  proof  that  the  defendant  ever  saw 
this  assignment ;  but,  as  he  signed  the  re- 
ceipt under  the  certificate, ''  You  are  au- 
thorised and  directed  to  issue  to  Mr.  Wil« 
liam  Cfiapman,  so  much  money,  the  same 
being  due  to  him  %md^  un  a^$ignment  for 
six  months*  allowance  for  clothing  ;*'  he  must, 
itwaa  cont^ndedi  be  bound  by  the  terms  of 
that  assignment. 

On  the  part  of  the  defendant,  it  was  con« 
tended,  tliat  the  plaintiff  had  reposed  a 
confidence  in  Mr.  Gordon ;  that  he  had  taken 
fer  granted,  that  Mr.  Gordon  would  pay  it ; 
and  k  appearedi  that  there  had  been  one  in* 


stance  of  a  clothier  Interpoafaig,  when  htf 
was  not  paid,  and  the  Secretary  at  War 
considered  him  as  having  a  lien  upon  the 
off-reckonings;  and  he  mlered  U  to  be 
•topped  till  the  clothier  Was  satisfied.  It 
appeared  that  an  account  had  been  ren- 
dered to  Lord  Dalhousie,  representing  the 
clothiers  to  have  been  paid ;  but  the  plain- 
tiff contended,  that  the  fact  of  Mr*  Gordon 
having  rendered  false  accounts  to  Lord 
Dalhousie,  would  not  exonerate  Mr.  Chap- 
man. 

Under  these  circumstancet,  it  was  sub- 
mitted, on  the  part  of  the  plaintiff,  that  the 
case  of  Knomks  and  others^  assignees^  ^* 
v.  MmlUmd{\\  was  a  case  that  bore,  in 
some  degree,  upon  this '  point.    The  sub- 
stance of  that  case,  as  given  in  the  marginal 
note,  is,  "  By  power  o£  attorney,  the  Colo- 
nel of  a  regiment  appointed  A.  d.  his  agent, 
fbr  him,  and  in  his  name,  to  ask  and  re- 
ceive fh>m  the  Paymaster-General  of  the 
Forces,  all  such  payment  and  allowances  as' 
miffht  become  due  and  payable  unto  him« 
A.  B.  liaving  received  a  sum  of  monc^y  frorti 
the  Paymaster^General  unider  this  autho- 
rity, afterwards  became  bankjrupt,  the  Co^^ . 
lonel  being  then  indebted  to  him  for  cloth- 
ing famished  to  the  regiment.^    Then,  the^ 
question  was,  in  what  character  did  the  Co- 
lonel stand  with  respect  to  the  estate,  and 
whether  he  was  entitled  to  set  off  against  a 
claim  for  clothing,  the  money  which  the 
agent  had  received ;  and  it  was  held,  '*  that 
A.  B.  must  be  taken  to  have  received  the 
money  from  the  Paymaster-General,  in  his 
character  of  agent  to  the  Colonel ;  and  that 
the  latter  was  entitled  to  set  off!  in  an  ac- 
tion brought  by  the  assignees  for  a  sum  due 
for  clothing,  the  money  received  from  the 
Paymaster-General,  by  the  agent,  before  hie 
bankruptcy."    By  analogy  to  that  case,  it 
was  contended,  that  Mr.  Qiapman  had  chosen 
to  receive  the  money  upon  those  terms;  and 
that  if  he  had  so  received  the  money,  he 
must  take  the  consequences;  that  the  money ^ 
was  issued  for  the  express  purpose  of  pay-* 
ing  fbr  the  clothing ;  and,  therefore,  that 
the  plaintiff  was  entitled  to  pursue  the 
money  in  Mr.  Chapman's  hands,  and  say, 
^  You  are  possessed  of  my  money ;  you  have 
not  received  this  money  from  Mr.  Gordon, 
as  Mr.  Gordon's  money ;  but  yon  received 
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U  from  the  War  Offioe»  f»  tbtf  money  i88ue<l 
to  Lord  Dalhousie  fpr  the  clothing  of  his 
regiment ;  you  have  received  it  with  that 
notice ;  yon  have  received  it  under  an  as- 
signment made  to  you  for  that  very  clothing, 
and  it  is  not  paid  for."  The  plaintiff  has  a 
right  to  treat  htm  as  Gordon  for  this  pur- 
pose ;  for  he,  who  is  the  assignee  of  Gordon, 
can  he  in  no  better  condition  than  Gordon 
himself. 

Lord  Tenterden,  however*  being  of  opi- 
nion, that  the  plaintiff  could  not  recover, 
directed  a  nonsuit. 

Mr.  Gumey  now  moved  for  a  rule  to 
shew  cause  why  the  nonsuit  should  not  he 
set  aside,  and  a  new  trial  granted. — He 
submitted,  that  the  principle  laid  down  in 
KnowUs  V.  Maitland  was  applicable  to  the 
present. 

\Mr,  Justwe  Bayley. — In  that  case,  the 
assignees  of  Gilpin  claimed  from  the  Co- 
lonel of  the  regiment,  who  had  appointed 
Gilpin  his  agent,  1 650/.  for  army  dotliing ; 
the  defendant  said,  ^'  You  have  got  in  your 
hands,  i^pplicable  to  the  payment  of  army 
clotl)ing,  1650/. ;  therefore  I  do  not  owe 
you  a  farthing ;"  that  was  all.] 

So  here,  the  plaintiff  is  entitled  to  say  to 
Chapman,  ^'  You  have  received  so  much 
money  expressly  for  the  payment  for  army 
clothing;  you  have  signed  a  receipt  that 
you  received  it  under  a  warrant  to  you  for 
clothing  provided  by  you.  If  you  have  not 
provided  the  clothing,  you  ought  to  have 
seen  to  its  payment ;  and  it  not  having  been 
paid  for,  you  must  take  the  consequence. 
It  has  not  been  paid  for  ;  the  purpose  for 
which  you  received  it  has  not  been  answered ; 
you  received  it  from  the  Paymaster  of  the 
Forces  upon  the  terms  of  the  assignment, 
on  the  ground  of  your  having  supplied  the 
clothing.  Then,  if  you  have  so  far  trusted 
the  matter  to  Mr.  Gordon  as  not  to  see 
that  he  paid  it.  Lord  Dalhousie  has  a  right 
to  call  on  you  to  pay  it." 

[Mr.  Justice  Bayley, — Has  Lord  Dal- 
housie been  forced  to  pay  ?] 

He  has  not  paid  it  yet ;  but  an  action  is 
now  pending. 

Lord  Tenterdent  C.  /. — I  am  quite  satis- 
fied, that  the  case  o£  Knamles  v.  Maitland 
has  no  bearing  of  importance  on  the  present 
question.  There,  Knowles  was  the  as- 
aigne^  of  Gilpint    Gilpin  was  ibe  agent  of 


tl)e  regiment;  Gilpin  had  provided  the 
clothing  ;  and,  I  suppose,  paid  for  it ;  and 
his  assignee  brought  the  action  against  the 
Colonel  of  the  regiment  to  recover  the  price 
of  the  clothing,-7-an  action  for  goods  sold 
and  delivered.  In  answer  to  that,  the  de- 
fendant said,  *'  You  have  received  from  tlie 
government  the  very  money  that  is  due." 
Then,  if  Gilpin  was  to  be  considered,  not 
merely  the  agent  of  the  Colonel,  but  the 
agent  of  tlie  public,  and  treated  as  respon- 
sible to  the  public  for  the  money  intrusted 
into  his  hands,  tliat  does  not  appear  to  me, 
in  any  degree,  to  govern  the  present  case. 
I  will  read  my  note  of  the  evidence ;  and 
if  my  learned  Brothers  think,  that  there 
should  be  a  new  trial,  I  shall  feel  no  objec- 
tion.— [His  Lordship  read  the  note  of  the 
evidence.] 

Mr.  Justice  BayUy.'—The  reason  why 
Carder  &  Cane  were  not  paid  was,  that 
there  was  a  private  account  between  them 
and  Gordon.  It  may  turn  out  tliat  Carder 
&  Cane  have  no  claim  at  all ;  but  none, 
at  all  events,  upon  Chapman.  Chapman 
was  in  the  habit  of  receiving  under  this  as- 
signment; they  looked  to  Gordon.  At 
present,  it  does  not  appear  to  me,  that  the 
plaintiff  is  entitled  to  sustain  any  action, 
if  Carder  &  Cane  shall  hereafter  sue  him, 
and  be  enabled  to  recover  against  him,  that, 
by  possibility,  may  raise  the  question ;  at 
present,  the  time  for  raising  the  question  is 
not  properly  arrived. 

Mr.  Justice  Liltledale. — I  am  decidedly 
of  the  same  opinion.  It  does  not  appear  to 
me,  that  the  defendant  kept  any  account 
with  the  plaintiff.  It  was  never  meant  he 
should  account  with  the  plaintiff.  It  ap- 
pears to  me,  as  the  case  stands  at  present, 
there  is  no  cause  whatever  of  action  against 
the  defendant. 

Mr.  Justice  Parke. — I  was  concerned  in 
this  case  at  the  bar :  and,  therefore,  take 
no  part  in  the  decision  of  it. 

Rule  re/used. 


1829.     > 
[ay  19.  3 
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Debtor    and  Creditor '-^  Principal    and 
Agent. 

Wliereacredilor  takes  a  billjrom  the  agent 
o/ilie  debtor  for  the  amount  of  the  debtp  and 
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renews  ii  from  time  to  time  at  the  request  of 
the  agent,  his  so  doing  will  not  discharge  the 
debtor,  unless  the  latter  shew  that  he  dealt 
with  ii#  agent  unon  the  faith  of  the  money 
being  paid  ;  or  that,  in  some  other  mode,  he 
has  been  prejudiced  by  the  fact  of  tfie  credi" 
tor  so  dealing  with  the  agent. 

Accordingly,  goods  were  sold  upon  a  ce^'lain 
credit ;  before  the  time  for  credit  expired,  tJie 
creditor  applied  to  the  agent  of  the  debtor  to 
give  him  a  bill,  deductwg  the  discount  in 
respect  of  iJie  credit  unexpired,  lite  agent 
accordingly  gave  his  acceptance,  deducting 
the  discount.  At  this  time,  the  agent  liad 
money  in  hand  sufficient  to  pay  more  than 
the  debt.  When  the  bill  became  due,  it  was 
renewed,  and  again  renewed;  and  the  re- 
newals carried  the  time  beyond  the  expira" 
tion  of  the  credit.  There  had  been  no  ad- 
justment of  accounts  between  the  agent  and 
his  principal,  the  debtor.  The  agent  failed, 
largely  in  debt  to  his  principal: — Held,  that, 
inasmuch  as  it  did  not  appear,  that  the  debtor 
had  sustained  any  prejitdice,  or  been  misted 
by  this  course  of  dealing  with  his  agent,  the 
creditor  had  a  right  to  recover  against  him 
for  the  unsatisfied  debt* 

Tliis  was  an  action  of  assumpsit  for  board 
and  lodging,  clothing,  medicine,  and  ne- 
cessaries provided  by  the  plaintiff  for  the 
defendant^  and  for  goods  sold  and  deli- 
vered. 

The  defendant  pleaded  the  general  issue : 
and  the  cause  was  tried,  at  the  adjourned 
Sittings  before  Michaelmas  term,  before 
the  Lord  Chief  Justice,  when  the  jury 
found  a  verdict  for  the  plaintiff, — damages 
SI 6/.  175.  10</. ;  subject  to  the  opinion  of 
the  Court  on  the  following 

CASE. 

The  defendant,  in  the  month  of  October 
1 825,  was  owner  of  the  East  India  ship, 
called  the  Providence,  which  arrived  from 
the  East  Indies  in  that  month  with  several 
Lascars^  who  had  served  on  board  in  the 
voyage ;  and  whom  the  first  officer  of  the 
thipi  by  the  order  of  Edmund  Read,  the 
brother  of  the  defendant,  (and  who  was 
employed  by  him  as  broker  and  ship's  hus- 
band for  the  said  ship,  and  in  that  cha- 
racter received  the  freight  and  earnings 
of  the  said  ship,)  delivered  to  the  plain- 
tiff to  be  f«d   and  cloth^i  anfl  ukeii 


care  of  till  a  ship  should  be  provided  to 
take  them  back  to  India ;  and,  on  that  ac- 
count, a  debt  was  incurred,  amounting  to 
146^.  Us.  The  said  Edmund  Read,  at 
such  broker  and  ship's  husband,  also  pur- 
chased for  the  use  of  the  said  ship,  slops, 
bedding,  and  seamen's  clothing,  to  the 
amount  of  77/.  \^s.  5dn  After  these  sup- 
plies, the  plaintiff  delivered  to  the  said  Ed^ 
mund  Read  his  two  bills  for  the  saidaroounts, 
respectively,  headed  as  follows : — 

Depot,  Dec.  26th,  1835. 

72,  High-street,  Poplar. 
The  ciptain  and  owners  of  the  East  India 
ship  Providence 

To  Francis  Robinson. 
[Here  followed  the  items  of  the  bills,  the 
whole  amounting  to  224/.  9s,  5<f.] 

About  the  same  timci  the  plaintiff  had 
an  account  against  the  captain  and  owners 
of  the  East  India  ship  Darius,  and  who 
were  indebted  to  him  in 44/.  7s.  lOd,  The 
said  Edmund  Read  was  also  broker  and 
agent  for  the  said  ship. 

A  credit  of  two  or  three  months  is  usual 
on  such  accounts ;  and  the  dealings  upon 
which  the  plaintiff's  demand  arose  was  upon 
such  credit.  Before  the  expiration  of  such 
credit,  as  to  any  part  of  the  demand,  the 
plaintiff  came  to  Edmund  Read,  and  said, 
"  it  would  be  an  accommodation  to  him, 
tlie  plaintiff,  if  Edmund  Read  would  give 
him  an  acceptance  for  the  amount  of  all  the 
bills,  in  preference  to  waiting  till  they  were 
due.  Edmund  Read  agreed  to  give  liis 
acceptance  accordingly,  on  discount  being 
allowed ;  and  the  plaintiff  deducted,  by  way 
of  discount,  from  the  224/.  95.  5d.,  the  sum 
of  8/.  Ss.  7d.,  reducing  the  demand  to 
216/.  5s.  lOd. 

Discount  was  likewise  allowed  by  the 
plaintiff,  upon  the  demand,  in  respect  of  the 
Darius,  reducing  the  aggregate  of  the  de- 
mand, in  respect  of  l>oth  ships,  from 
2G8/.  lOs.  to  257/.  16f.  Id.  For  this 
amount,  Edmund  Read,  at  the  request  of 
the  plaintiff,  accepted  a  bill  of  exchange, 
drawn  on  him  by  the  plaintiff,  of  which  the 
following  is  a  copy  : — 

£257. 16s,  Id.     London,  Dec.  28th,  1 825. 

Three  months  af\er  date  (Slst  March) 
pay  to  my  orderi  two  hundred  mX  fiAy- 
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seven  pounA  sixteen  shillings  and  a  penny, 
for  value  received.         "S   ^ 

tig  F. Robinson. 
To  Mr.  Edmund  Read^t^S.^ 
Riclies-eourt,  Lime-  i^j 
street.  »5 

When  Edmund  Read  gave  the  plaintiff 
the  said  acceptance,  be  had  money  in  bis 
bands  belonging  to  the  defendant  to  a  much 
larger  amount  than  sufficient  to  pay  the 
plaintiff's  demand.  Edmund  Read  then 
debited  the  defendant's  account  with  tlie 
said  sum  of  IS  1 6/.  5s,  10  J. :  but  it  did  not 
appear  that  the  defendant  had  seen  the 
books. 

On  the  Slst  of  March  1826,  when  this 
bill  of  excliange  became  due,  Edmund  Read 
requested  the  plaintiff  to  renew  it,  which 
tlie  plaintiff  agreed  to  do,  interest  being 
added.  E.  Read  consented  to  add  interest, 
and,  accordingly,  he  accepted  a  similar  bill 
at  three  months,  with  the  interest  added. 

ItVhen  the  second  bill  became  due,  it  was 
in  like  manner  renewed,  on  an  agreement 
to  add  interest;  and  Edmund  Read  ac- 
cepted a  similar  bill  (with  interest  added) 
at  two  months. 

At  the  time  of  the  acceptance  of  the  se* 
cond,  and  also  of  the  third  bill,  the  balance 
in  the  hands  of  Edmund  Read,  in  favour  of 
the  defendant,  had  increased.  He  did  not 
debit  die  defendant  with  any  interest ;  he 
failed  soon  after  the  third  bill  fell  due,  and 
was  made  a  bankrupt,  and  then  owed  the 
defendant  5000/. 

Before  the  third  bill  became  due,  the 
plaintiff  indorsed  it  for  value  to  one  Francisj 
and,  the  bill  being  dishonoured  when  due, 
Francis  brought  an  action,  and  arrested 
Edmund  Read  upon  it ;  Edmund  Read  put 
in,  and  justified  bail. 

£.  Read,  in  October  1825,  became  a 
bankrupt,  and  afterwards  obtained  his  cer- 
tificate ;  whereupon  the  plaintiff  took  up 
the  said  bill,  and  paid  the  said  Francis  the, 
principal  money,  interest,  and  costs  in- 
curred before  the  commencement  of  the 
action. 

After  the  bankruptcy  of  the  said  Edmund 
Read,  the  defendant  was  applied  to  by  the 
plaintiff's  attorney  for  the  payment  of  tho 
said  plaintiff's  accounts,  when  the  defen- 
dant said  he  knew  nothing  about  them  ; 
for  that  he  left  all  matters  relating  t6  the 


ship  to  his  brother,  the  said  Edmund  Read, 
who  was  then  making  up  his  accounts; 
he  desired  the  matter  might  stand  over  till 
the  accounts  were  made  up,  and,  if  fbund 
to  be  right,  they  would  be  paid* 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover.  If  the  Court  thought  that  he  was, 
the  verdict  was  to  stand ;  otherwise,  a  non- 
suit was  to  be  entered. 

The  point  raised  by  the  defendant  was, 
that  the  credit  appeared  to  have  been  origi- 
nally given  to  the  defendant's  brother,  ^- 
mund  Read ;  and,  at  all  events,  that  the 
defendant  was  discharged  by  the  credit  af- 
terwards given  by  the  plaintiff  to  Edmund 
Read,  and  adopting  him  as  his  debtor,  when 
Edmund  Read  had  in  his  hands  ample  funds 
belonging  to  defendant  wherewith  to  have 
discharged  the  plaintiff's  claim,  and  which 
proceeds  thereby  became  lost  to  the  de- 
fendant. 

Mr.  Chilly,  for  the  p1aintiff.->The  de- 
fendant in  this  case  was  theprincipal ;  and, 
in  this  respect,  the  case  diflPers  from  others 
which  may  be  cited  by  tlie  other  side.  Ed- 
mund Read,  who  gave  the  bills,  was  only ' 
the  ship's  husband,  and  was  not  liable  in 
his  own  personal  character.  When  the  ar- 
rangement took  place  between  the  plaintiff 
and  Edmund,  there  was  no  option  given  to 
the  plaintiff;  no  offer  made  that  he  should 
have  money,  if  he  pleased,  instead  of  ajiill. 
But  the  material  point  in  favour  of  the 
plaintiff  is,  that  the  dealing  in  the  bills 
did  not  produce  any  change  in  the  defen- 
dant's situation.  This  circumstance,  too, 
will  be  a  material  distinction  between  the 
present,  and  any  case  which  may  be  cited 
on  the  part  of  the  defendant,  it  was  the 
duty  of  the  defendant  to  call  upon  his  agent 
for  his  accounts ;  and  to  see  that  they  were 
correct,  by  having  the  vouchers  produced^ 
The  balance  from  time  to  time  in  the  hands 
of  Edmund  appears  to  have  increased ;  but 
that  was  owing  to  the  want  of  due  vigilance 
by  the  defendant.  AH  the  authorities  on 
this  subject  shew,  that  it  is  incumbent  on  a 
man  to  see  to  the  application  of  his  own 
funds.  Sucli  were  Tapley  v.  Martens  (y^ 
Wyatt  V.  the  Marquis  of  Hertford  (Jt).  In 
the  latter,  it  was  held,  even  where  a  receipt 
was  given  by  the  creditor  to  the  agent,  that 
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the  principal  was  not  discharged,  unless  lie 
shewed  that  he  had  dealt  diflTerently  witli 
his  agent  upon  the  faith  of  the  receipt.  In 
Everett  v*  Collins  (3),  the  debtor  was  held 
not  to  be  discharged,  where  he  gave  to  his 
creditor  a  cheque  upon  a  banker,  whicli 
iturned  out  unproductive,  by  the  failure  of 
the  account  of  the  person  who  drew  the 
cheque,  although  the  creditor  at  the  time 
had  been  offered  his  choice  of  Bank  of  Eng- 
land notes,  or  a  cheque,  and  he  preferred  a 
cheque.  Here,  Edmund  Read  must  be  con* 
sidered  as  the  servant  of  the  defendant,  die 
same  as  Misgav  &  Co.,  who,  in  the  last- 
mentioned  case,  drew  the  cheque,  were  con- 
sidered as  the  servants  of  that  defendant. 
In  Clarke  v.  Noel  (4),  the  debtor  was  held 
not  to  be  discharged  by  the  creditor  renew- 
ing a  bill  given  by  the  agent  of  the  debtor* 
In  Marsh  v^  Pedder  (5),  the  freighter  was 
held  not  to  be  discharged  by  the  master  of 
the  ship  taking  a  bill  for  toe  freight  from 
the  fretphter's  agents  although  the  agent 
failed  with  the  amount  of  the  freight  in  his 
hands.  The  important  fact  there  relied 
upon  was»  as  io  diis  case,  that  the  creditor 
had  not  been  offered  the  money.  The 
^aoiG  doctrine  was  held  in  Taylor  V.  Brigss 
(6)»  The  other  side  will  rely  upon  the 
caseofAroi^  v.  Hart  {7)^  There,  under 
circumstances  soviewhat  similar  to  those  in 
Marsh  V.  Pedder^  the  freighter  was  held  to 
be  discharged ;  but  the  case  was  decided 
on  the  particular  fact,  that  the  bill  was 
taken  by  the  creditor  tot  his  own  accom- 
modation, instead  of  taking  cash,  which,  it 
is  to  be  inferred  from  the  case,  he  might 
Lave  bad|  if  he  pleased ;  and  that,  at  all 
events,  it  was  incumbent  on  him  to  shew, 
that  he  could  not  obtain  payment  in  cash. 
That  fact  is  sufficiently  clear  in  the  present 
.case  t  fi>r  tlie  time  of  credit  had  not  expired^ 
Another  fact  in  that  case  was^  that  there 
bad  been  a  changf^  of  credit ;  that  the  plain** 
tifis,  by  tbeur  opvn  correap<mdence  with  the 
defendanu  subsequently  to  tlie  giving  of  the 
biUb  shewed  that  they .  did  not  consider  the 
debtor  aa  liable  to  them  in  respect  of  the 
juQooiit  of  the  bill.  The  true  test  by  which 
to  try  whether  the  debtor  has  been  disr 
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charged  or  not,  is  to  be  found  in  the  judg- 
ment of  the  Lord  Chief  Justice,  in  David  v, 
Ellice{S),  It  is,  whether  the  debtor  lost 
anything  by  the  arrangements  made  by  the 
creditor.  Here,  he  has  lost  nothing:  he 
has  not  been  placed  in  any  situation  of  dis- 
advantage, by  the  taking  of  the  bills ;  nor 
has  he  acted  with  his  agent  upon  the  faith 
of  any  representation  made  by  the  agent, 
that  t)ie  debt  had  been  paid. 

Mr.  Campbelly  contra. — In  this  case,  there 
was  a  fund  in  the  hands  of  the  agent  to  be 
appropriated  to  the  payment  of  the  plain- 
tiff's demand;  and,  there  is  no  doubt,  that 
the  demand  would  have  been  paid  out  of 
that  fund,  if  the  creditor  had  not,  for  his 
own  accommodation,  and  before  the  credit 
expired,  commenced  this  system  of  dealing 
in  bills  with  the  agent.  But,  having  begun 
and  continued  this  system,  he  has  made  the 
agent  his  debtor,  and  discharged  the  prin- 
cipal. Undoubtedly,  the  mere  taking  of  a 
security  from  the  agent,  will  not  discharge 
the  principal.  But,  where  the  creditor 
^eeks  accommodation  for  nimself,  and  loss 
ensues  as  a  consequence,  he  ought  to  bear 
the  loss.  The  plaintiff  seems  here  to  have 
adopted  and  dealt  with  Edmund  Read  a^ 
his  debtor :  and  this  circumstance  distin- 
guishes the  case  from  those  which  have  been 
cited  on  tlie  other  side  as  authorities  in  fa- 
vour of  tlic  plaintiff.  The  bills,  when,  re* 
newed,  went  over  the  period  of  credit  which 
had  been  prescribed ;  and,  if  the  plaintiff 
had  not  himself  considered  Edmund  Read 
as  his  sole  debtor,  he  would  have  refused 
to  renew  the  bills,-^seeing  that  the  credit 
which  he  gave  to  the  defendant  had  expired. 
It  is  an  express  fact  in  the  case,  tliat  the 
bill,  in  the  first  instance,  was  given  for  tlie 
plaintiff's  own  accommodation.  The  cases 
cited  by  tlie  other  side  have  but  a  remote 
application  to  the  present  case.  Those  oi 
Tapley  v.  Martpis,  Marsh  v«  Peddeff  and 
Taylor  V.  BriggSt  were  all  actions  upon 
charter-parties;  a  fact  which  supplies  a 
distinction  noticed  in  the  case  of  Strong  v. 
Hart;  and,  in  no  one  of  those  cases  cited  does 
it  appear,  that  the  arrangement  with  the 
agent  took  place  for  the  accommodation  of 
the  creditor,  or  of  his  representative,  the 
captain.  Sot  in  Wyatl  v.  tlks  Marquis  of 
Hertford^  it  does  not  appear,  that  the  plain- 
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seven  pounA  sixteen  shillings  and  a  penny, 
for  value  received. 


To  Mr.  Edmund  Read, 


Riclies-eourt,  Lime- 1 1 


IjsJ  F.  Robinson. 


street. 


»» 
^ 


When  Edmund  Read  gave  the  plaintiff 
the  said  acceptance,  be  had  money  in  bis 
bands  belonging  to  the  defendant  to  a  mucb 
larger  amount  than  sufficient  to  pay  tbe 
plaintiff's  demand.  Edmund  Read  then 
debited  tbe  defendant's  account  witb  tlie 
said  sum  of  t\6L  5s,  10 J. :  but  it  did  not 
appear  tliat  tbe  defendant  bad  seen  tbe 
books. 

On  tbe  Slst  of  March  1826,  when  this 
bill  of  excliange  became  due,  Edmund  Read 
requested  the  plaintiff  to  renew  it,  wbicb 
tlie  plaintiff  agreed  to  do,  interest  being 
added.  E.  Read  consented  to  add  interest, 
and,  accordingly,  be  accepted  a  similar  bill 
at  tliree  months,  witb  tbe  interest  added. 

ItVben  tbe  second  bill  became  due,  it  was 
in  like  manner  renewed,  on  an  agreement 
to  add  interest;  and  Edmund  Read  ae« 
cepted  a  similar  bill  (witb  interest  added) 
at  two  months. 

At  the  time  of  the  acceptance  of  the  se- 
cond, and  also  of  tbe  third  bill,  the  balance 
in  the  bands  of  Edmund  Read,  in  favour  of 
tbe  defendant,  had  increased.  He  did  not 
debit  die  defendant  witb  any  interest ;  he 
failed  soon  after  the  third  bill  fell  due,  and 
was  made  a  bankrupt,  and  then  owed  tbe 
defendant  5000/. 

Before  the  third  bill  became  due,  the 
plaintiff  indorsed  it  for  value  to  one  Francisi 
and,  tbe  bill  being  dishonoure<l  when  due, 
Francis  brought  an  action,  and  arrested 
Edmund  Read  upon  it ;  Edmund  Read  put 
in,  and  justified  bail. 

£•  Read,  in  October  1825,  became  a 
bankrupt,  and  afterwards  obtained  bis  cer- 
tificate ;  whereupon  the  plaintiff  took  up 
tbe  said  bill,  and  paid  tbe  said  Francis  the. 
principal  money,  interest,  and  costs  in- 
curred before  the  commencement  of  tbe 
action. 

After  tbe  bankruptcy  of  tbe  said  Edmund 
Read,  tbe  defendant  was  applied  to  by  the 
plaintiff's  attorney  for  tbe  payment  of  tho 
said  plaintiff's  accounts,  when  the  defen- 
dant said  be  knew  nothing  about  them  \ 
for  that  be  left  all  matters  relating  to  tlie 


ship  to  his  brother^  tlie  said  Edmund  Read, 
who  was  then  making  up  his  accounts; 
be  desired  the  matter  might  stand  over  till 
the  accounts  were  made  up,  and,  if  fbund 
to  be  right,  they  would  be  paid. 

Tbe  question  for  tbe  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover.  If  tbe  Court  thought  that  he  was, 
the  verdict  was  to  stand :  otherwise,  a  non- 
suit was  to  be  entered. 

The  point  raised  by  tbe  defendant  was, 
that  the  credit  appeared  to  have  been  origi- 
nally given  to  the  defendant's  brother,  Ed" 
mund  Read ;  and,  at  all  events,  that  the 
defendant  was  discharged  by  the  credit  af- 
terwards given  by  the  plaintiff  to  Edmund 
Read,  and  adopting  him  as  bis  debtor,  when 
Edmund  Read  had  in  his  bands  ample  funds 
belonging  to  defendant  wherewith  to  have 
discharged  the  plaintiff's  claim,  and  which 
proceeds  thereby  became  lost  to  the  de- 
fendant. 

Mr.  Chiliy,  for  the  plaintiff.— The  de- 
fendant in  this  case  was  tbeprincipal ;  and, 
in  this  respect,  tbe  case  diflPers  from  others 
which  may  be  cited  by  tlie  other  side.  Ed- 
mund Read,  who  gave  the  bills,  was  only ' 
tbe  ship's  husband,  and  was  not  liable  in 
his  own  personal  character.  When  the  ar- 
rangement took  place -between  tbe  plaintiff 
and  Edmund,  there  was  no  option  given  to 
the  plaintiff;  no  offer  made  that  be  should 
have  money,  if  he  pleased,  instead  of  ajiill. 
But  the  material  point  in  favour  of  the 
plaintiff  is,  that  the  dealing  in  tbe  bills 
did  not  produce  any  change  in  the  defen- 
dant's situation.  This  circumstance,  too, 
will  be  a  material  distinction  between  the 
present,  and  any  case  which  may  be  cited 
on  the  part  of  tbe  defendant,  it  was  the 
duty  of  the  defendant  to  call  upon  his  agent 
for  his  accounts ;  and  to  see  that  they  were 
correct,  by  having  the  vouchers  produced* 
The  balance  from  time  to  time  in  the  bands 
of  Edmund  appears  to  have  increased ;  but 
that  was  owing  to  tbe  want  of  due  vigilance 
by  tbe  defendant.  All  the  authorities  on 
this  subject  shew,  that  it  is  incumbent  on  a 
man  to  see  to  the  application  of  bis  own 
funds.  Such  were  Tapley  v.  Martens  (l\ 
Wyatt  V.  the  Marquis  of  Hertford  (Jt).  In 
the  latter,  it  was  held,  even  where  a  receipt 
was  given  by  the  creditor  to  tbe  agent,  that 
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the  principal  was  not  discharged,  unless  he 
shewed  that  he  had  dealt  difllerently  witli 
his  agent  upon  the  faith  of  the  receipt.  In 
Everett  v.  Collins  (3),  the  debtor  was  held 
not  to  be  dischargedi  where  he  gave  to  his 
creditor  a  cheque  upon  a  banker,  which 
iturned  out  unproductive,  by  the  failure  of 
the  account  of  the  person  who  drew  the 
cheque,  although  the  creditor  at  the  time 
had  been  offered  his  choice  of  Bank  of  Eng- 
land notes,  or  a  cheque,  and  he  preferred  a 
clieque.  Here,  Edmund  Read  must  be  con- 
sidered as  the  servant  of  the  defendant,  die 
same  as  Misgav  &  Go.»  who,  in  the  last- 
mentioned  case,  drew  the  cheque,  were  con- 
sidered as  the  servants  of  that  defendant. 
In  Clarke  v.  Noel  (4),  the  debtor  was  held 
not  to  be  discharged  by  the  creditor  renew- 
ing a  bill  given  by  the  agent  of  the  debtor, 
In  Marsh  v^  Pedder  (5),  tlie  freighter  was 
held  not  to  be  discharged  by  the  master  of 
the  sliip  taking  a  bill  for  the  freight  from 
the  freighter's  agent,  although  the  agent 
failed  with  the  amount  of  the  freight  in  his 
hands.  The  important  fitct  there  relied 
jipon  was»  as  in  Uiis  case,  that  the  creditor 
had  not  been  offered  the  money.  The 
^aoie  doctrine  was  held  in  Taylor  v.  Brigss 
(6).  The  other  side  will  rely  upon  the 
case  of  fS'/roi^  v.  Hart  {7)*  There,  under 
circumstances  soviewhat  similar  to  those  in 
Marsh  V.  Pedder^  the  freighter  was  held  to 
be  discharged ;  but  the  case  was  decided 
pn  the  particular  fact,  that  the  bill  was 
taken  by  the  creditor  i^r  his  own  accom- 
modation, instead  of  taking  cash,  which,  it 
is  to  be  inferred  from  the  case,  he  might 
Lave  b«d»  if  he  pleased ;  and  that,  at  all 
events,  it  was  incumbent  on  him  to  shew, 
that  he  could  not  obtain  payment  in  cash. 
That  fact  is  sufficiently  clear  in  the  present 
<cam  t  fi>r  the  time  of  credit  had  not  expire^ 
Another  fact  in  that  case  was^  that  there 
had  been  a  chance  of  credit ;  that  the  plaii^" 
tiffs,  by  tbeif  .opvn  correspcmdence  with  the 
defendants  subsequently  to  the  giving  of  the 
bil^  shewed  that  they .  did  not  consider  the 
debtor  am  liable  to  them  in  respect  of  the 
anDOunt  of  the  bilL  The  true  test  by  which 
to  try  whether  the  debtor  has  been  disr 
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charged  or  not,  is  to  be  found  in  the  judg- 
ment of  the  Lord  Chief  Justice,  in  David  v* 
EUwe{S).  It  is,  whether  the  debtor  lost 
anything  by  the  arrangements  made  by  the 
creditor.  Here,  he  has  lost  nothing:  he 
has  not  been  placed  in  any  situation  of  dis- 
advantage, by  the  taking  of  the  bills ;  nor 
has  he  acted  with  his  agent  upon  the  faith 
of  any  representation  made  by  the  agent, 
that  the  debt  had  been  paid. 

Mr.  Campbell^  contra. — In  this  case,  there 
was  a  fund  in  the  hands  of  the  agent  to  be 
appropriated  to  the  payment  of  the  plain- 
tiff's demand;  and,  tliere  is  no  doubt,  that 
the  demand  would  have  been  paid  out  of 
that  fund,  if  the  creditor  had  not,  for  his 
own  actommodation,  and  before  the  credit 
expired,  commenced  this  system  of  dealing 
in  bills  with  the  agent.  But,  having  begun 
and  continued  this  system,  he  has  made  the 
agent  his  debtor,  and  discharged  the  pi:in- 
cipal.  Undoubtedly,  the  mere  taking  of  a 
security  from  the  agent,  will  not  discharge 
the  principal*  But,  where  the  creditor 
seeks  accommodation  for  himself,  and  loss 
ensues  as  a  consequence,  he  ought  to  bear 
the  loss.  The  plaintiff  seems  here  tp  have 
adopted  and  dealt  with  Edmund  Rei^d  as 
bis  debtor :  and  this  circumstance  distin- 
guishes the  case  from  those  which  have  been 
cited  on  tlie  other  side  as  authorities  in  fa- 
vour of  Uie  plaintiff.  The  bills,  when,  re* 
newed,  went  over  the  period  of  credit  which 
had  been  prescribed ;  and,  if  the  plaintiff 
bad  not  himself  considered  Edmund  Read 
as  his  sole  debtor,  he  would  have  refused 
to  renew  the  bills,-^seeing  that  the  credit 
which  he  gave  to  the  defendant  had  expired. 
It  is  an  express  fact  in  the  case,  tliat  the 
bill,  in  the  first  instance,  was  given  for  tlie 
plaintiff's  own  accommodation.  The  cases 
cited  by  the  other  side  have  but  a  remote 
application  to  the  present  case.  Those  of 
Tapley  v.  Maripis^  Marsh  v.  Pedder,.  and 
Taylor  V.  BriggSt  were  all  actions  upon 
charter-parties;  a  fact  which  supplies.^ 
distinction  noticed  in  the  case  of  Strong  v* 
Hart :  and,  in  no  one  of  those  cases  cited  does 
it  appear,  that  the  arrangement  with  the 
agent  took  place  for  the  accommodation  of 
the  creditor,  or  of  his  representative,  the 
captain.  So«  in  fVyatl  v.  tlie  Marquis  of 
Hertford^  it  does  not  appear,  that  the  plain- 
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seven  pounA  sixteen  shillings  and  a  penny, 
for  value  received.         ^   « 

tjiS  F.  Robinson. 

To  Mr.  Edmund  Read,<^|-| 
Riclies-eourt,  Lime- glj 
street.  :e» 

When  Edmund  Read  gave  the  plaintiff 
the  said  acceptance,  be  had  money  in  his 
hands  belonging  to  the  defendant  to  a  much 
larger  amount  than  sufficient  to  pay  the 
plaintiff's  demand.  Edmund  Read  then 
debited  the  defendant's  account  with  the 
said  sum  of  ft\6l.  5s.  \0d. :  but  it  did  not 
appear  that  the  defendant  had  seen  the 
books. 

On  the  31st  of  March  182C,  when  this 
bill  of  exchange  became  due,  Edmund  Read 
requested  the  plaintiff  to  renew  it,  which 
tlie  plaintiff  agreed  to  do,  interest  being 
added.  E.  Read  consented  to  add  interest, 
and,  accordingly,  he  accepted  a  similar  bill 
at  three  months,  with  the  interest  added. 

ItVhen  the  second  bill  became  due,  it  was 
in  like  manner  renewed,  on  an  agreement 
to  add  interest;  and  Edmund  Read  ae« 
cepted  a  similar  bill  (with  interest  added) 
at  two  months. 

At  the  time  of  the  acceptance  of  the  se- 
cond, and  also  of  the  third  bill,  the  balance 
in  the  hands  of  Edmund  Read,  in  favour  of 
the  defendant,  had  increased.  He  did  not 
debit  die  defendant  with  any  interest ;  he 
failed  soon  after  the  third  bill  fell  due,  and 
was  made  a  bankrupt,  and  then  owed  the 
defendant  5000/. 

Before  the  third  bill  became  due,  tite 
plaintiff  indorsed  it  for  value  to  one  FranciSi 
and,  the  bill  being  dishonoured  when  due, 
Francis  brought  an  action,  and  arrested 
Edonund  Read  upon  it ;  Edmund  Read  put 
in,  and  justified  bail. 

£•  Read,  in  October  1825,  became  a 
bankrupt,  and  afterwards  obtained  his  cer- 
tificate ;  whereupon  the  plaintiff  took  up 
the  said  bill,  and  paid  the  said  Francis  the, 
principal  money,  interest,  and  costs  in- 
curred before  the  commencement  of  the 
action. 

After  the  bankruptcy  of  the  said  Edmund 
Read,  the  defendant  was  applied  to  by  the 
plaintiff 's  attorney  for  the  payment  of  th^ 
said  plaintiff's  accounts,  when  the  defen- 
dant said  he  knew  nothing  about  them  \ 
for  that  he  lef^  all  matters  relating  to  the 


ship  to  his  brother,  the  said  Edmund  Read, 
who  was  then  making  up  his  accounts; 
he  desired  the  matter  might  stand  over  till 
the  accounts  were  made  up,  and,  if  fbund 
to  be  right,  they  would  be  paid. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover.  If  the  Court  thought  that  he  was, 
the  verdict  was  to  stand ;  qtherwise,  a  non- 
suit was  to  be  entered. 

The  point  raised  by  the  defendant  was, 
that  the  credit  appeared  to  have  been  origi- 
nally given  to  the  defendant's  brother,  Ed- 
mund Read ;  and,  at  all  events,  that  the 
defendant  was  discharged  by  the  credit  af- 
terwards given  by  the  pldntiff  to  Edmund 
Read,  and  adopting  him  as  his  debtor,  when 
Edmund  Read  had  in  his  hands  ample  funds 
belonging  to  defendant  wherewith  to  have 
discharged  the  plaintiff's  claim,  and  which 
proceeds  thereby  became  lost  to  the  de- 
fendant. 

Mr.  Chitly,  for  the  plaintiff.— The  dc- 
fendant  in  this  case  was  theprincipal ;  and, 
in  this  respect,  the  case  diflPers  from  others 
which  may  be  cited  by  the  other  side.  Ed- 
mund Read,  who  gave  the  bills,  was  only ' 
the  ship's  husband,  and  was  not  liable  in 
his  own  personal  character.  When  the  ar- 
rangement took  place  between  the  plaintiff 
and  Edmund,  there  was  no  option  given  to 
the  plaintiff;  no  offer  made  that  he  should 
have  money,  if  he  pleased,  instead  of  a  bill. 
But  the  material  point  in  favour  of  the 
plaintiff  is,  that  the  dealing  in  the  bills 
did  not  produce  any  change  in  the  defen- 
dant's situation.  This  circumstance,  too, 
will  be  a  material  distinction  between  the 
present,  and  any  case  which  may  be  cited 
on  the  part  of  the  defendant,  it  was  the 
duty  of  the  defendant  to  call  upon  his  agent 
for  his  accounts ;  and  to  see  that  they  were 
correct,  by  having  the  vouchers  produced* 
The  balance  from  time  to  time  in  the  hands 
of  Edmund  appears  to  have  increased ;  but 
that  was  owing  to  the  want  of  due  vigilance 
by  the  defendant.  All  the  authorities  on 
this  subject  shew,  that  it  is  incumbent  on  a 
man  to  see  to  the  application  of  his  own 
funds.  Such  were  Tapley  v.  Martens  (1), 
Wyatt  Y.  the  Marquu  of  HerlfordQt).  In 
the  latter,  it  was  held,  even  where  a  receipt 
was  given  by  the  creditor  to  the  agent,  that 
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the  principal  waa  not  discharged,  unlesa  he 
shewed  that  he  had  dealt  differently  witli 
his  agent  upon  the  faith  of  the  receipt.  In 
EvereU  v»  Collvis  (3),  the  debtor  was  held 
not  to  be  discharged,  where  he  gave  to  his 
^editor  a  cheque  upon  a  banker,  which 
jturned  out  unproductive,  by  the  failure  of 
the  account  of  the  person  who  drew  the 
cheque,  although  the  creditor  at  the  time 
had  been  offered  his  choice  of  Bank  of  Eng- 
land notes,  or  a  cheque,  and  he  preferred  a 
cheque.  Here,  Edmund  Read  must  be  con* 
aidered  as  the  servant  of  the  defendant,  the 
aame  as  Misgav  &  Go.»  who,  in  the  last- 
mentioned  case,  drew  the  cheque,  were  con* 
aidered  as  the  servants  of  that  defendant. 
In  Clarke  v.  Noel  (4),  the  debtor  was  held 
not  to  be  discharged  by  the  creditor  renew- 
ing a  bill  given  by  the  agent  of  the  debtor* 
Id  Marsh  v.  Pedder  (5),  the  freighter  was 
held  not  to  be  discharged  by  the  master  of 
the  ship  taking  a  bill  for  the  freight  from 
the  freiphter'a  agent,  although  the  9gent 
failed  with  the  amount  of  the  freight  in  his 
bands.  The  important  fact  there  relied 
jipon  was,  as  ia  Uiis  caae,  that  the  creditor 
had  not  been  offered  the  money.  The 
^ame  doctrine  wag  held  in  Taylor  v.  Briggs 
(6).  The  other  side  will  rely  upon  the 
cueoiSlrong  v.  Uarl{7y  There,  under 
circumstancea  soipewliat  similar  to  those  in 
Marsh  V.  Pedder^  the  freighter  was  held  to 
be  discharged ;  but  the  case  was  decided 
pn  the  particular  fact,  that  the  bill  was 
taken  by  the  creditor  for  hia  own  accom** 
modation,  instead  of  taking  cash,  which,  it 
is  to  be  inferred  from  the  case,  he  might 
Lave  had»  if  he  pleased ;  and  that,  at  all 
events,  it  w^  incumbent  on  him  to  shew, 
that  he  could  not  obtaiin  payment  in  cash. 
That  fact  i<  sufficiently  clear  in  the  present 
.one  ;  for  ilie  time  of  credit  had  not  expired^ 
Another  fact  in  that  case  was^  that  there 
had  been  a  chance  of  credit ;  that  the  plaii^«- 
lifis,  by  tbeur.ojvn  correspondence  with  the 
defendants  subsequently  to  tlie  giving  of  the 
bill,  shewed  that  they .  did  not  consider  the 
debtor  am  liable  to  them  in  respect  of  the 
amoont  of  the  bilU  The  true  test  by  which 
to  try  whether  the  debtor  has  been  disr 
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charged  or  not,  is  to  be  found  in  the  judg- 
ment of  the  Lord  Chief  Justice,  in  David  v, 
EUtce(fi)^  It  is,  whether  the  debtor  lost 
anything  by  the  arrangements  made  by  the 
creditor.  Here,  he  has  lost  nothing:  he 
has  not  been  placed  in  any  situation  of  dis- 
advantage, by  the  taking  of  tlie  bills ;  nor 
has  he  acted  with  his  agent  upon  the  faith 
of  any  representation  made  by  the  agent, 
that  die  debt  had  been  paid. 

Mr.  Campbellt  coniik. — In  this  case,  there 
was  a  fund  in  tlie  hands  of  the  agent  to  be 
appropriated  to  the  payment  of  the  plain- 
tifi  's  demand ;  and,  tliere  is  no  doubt,  that 
the  demand  would  have  been  paid  out  of 
that  fund,  if  the  creditor  had  not,  for  his 
own  actommodation,  and  before  the  credit 
expired,  commenced  this  system  of  dealing 
in  bills  with  the  agent.  But,  having  begun 
and  continued  this  system,  he  has  made  the 
agent  his  debtor,  and  discharged  the  prjn- 
cipal.  Undoubtedly,  the  mere  taking  of  a 
security  from  the  agent,  will  not  discharge 
the  principah  But,  where  the  creditor 
seeks  accommodation  for  nimself,  and  loss 
ensues  as  a  consequence,  he  ought  to  bear 
the  loss.  The  plaintiff  seems  here  tp  have 
adopted  and  dealt  with  Edmund  Read  as 
bis  debtor :  and  this  circumstance  distin- 
guishes tlie  case  from  those  which  have  been 
cited  on  tlie  other  side  as  authorities  in  fa- 
vour of  the  plaintiff.  The  bills,  when,  re* 
newed,  went  over  the  period  of  credit  which 
had  been  prescribed ;  and,  if  the  plaintiff 
had  not  himself  considered  Edmund  Read 
as  his  sole  debtor,  he  would  have  refused 
to  renew  the  bills,-^seeing  that  the  credit 
which  he  gave  to  the  defendant  had  expired. 
It  is  an  express  fact  in  the  case,  tliat  the 
bill,  in  the  first  Instance,  was  given  for  the 
plaintiff's  own  accommodation.  The  cases 
cited  by  the  other  side  have  but  a  remote 
application  to  tlie  present  case.  Those  o£ 
Xapley  v.  Martens,  Marsh  v,  Pedder,  and 
Taj^lor  V.  BriggSt  were  all  actions  upon 
charter-parties ;  a  fact  which  supplies  a 
distinction  noticed  in  the  case  of  Strong  v. 
Hart ;  and,  in  no  one  of  those  cases  cited  does 
it  appear,  that  the  arrangement  with  the 
agent  took  place  for  the  accommodation  of 
the  creditor,  or  of  his  representative,  the 
captain.  So»  in  Wyatt  v.  Vifi  Marquis  of 
Hertford^  it  does  not  appear,  that  the  plain- 
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tiff  sought,  for  liis  own  aecotntnodation,  to 
make  the  arrangement  which  was  entered 
into  with  the  agent.  The  case  of  Everett 
V,  CollinM  can  be  supported  only  on  the  sup- 
position, that  the  cheque  there  mentioned 
was  taken  as  cash.  In  Clarke  v.  Noelt  no 
accommodation  was  soucrht  by  the  creditor. 
The  case  of  Damd  v.  EUice  has  no  bearing 
whatever  upon  the  case.  It  was  there  a 
question,  whether,  under  particular  circum- 
stances, a  partner,  who  had  retired,  conti- 
nued liable  for  an  old  partnership  balance 
due  from  the  firm.  The  cases  vvhich  ap- 
pear to  be  in  point  are,  Evans  r.  Drummond 
(D),  (where  liOrd  Kenyon  held,  that  the 
taking  of  the  separate  bill  of  one  partner, 
in  lieu  of  a  bill  of  the  firm,  discharged  the 
firm);  and  Read  v.  White {\0\  the  sub- 
stance of  which  is  contained  thus  in  the  mar- 
ginal note  : — "  If  a  person  who  supplies 
stores  to  a  ship,  of  whicli  there  are  several 
owners,  takes  in  payment  the  bill  of  the 
ship's  husband  (a  part  owner)  only,  and 
settles  with  him  alone,  he  discharges  the 
other  owners,  particularly  if  the  bill  be  re- 
newed." That  case  proceeded  on  the  opi- 
nion of  Lord  EUenborough,  wlro  tried  the 
cause.  The  case  of  Smith  v.  Ferrand  (11) 
decided,  that,  where  a  creditor  has  a  right 
to  immediate  payment,  and  takes  a  bill  ac* 
cepted  by  a  person  other  tlian  the  debtor, 
lie  waives  his  right  of  demand  against  the 
debtor.  Tliat  case  is  an  authority  to  shew, 
that  the  dealing  in  the  bills  with  Edmund, 
after  the  time  of  credit  had  expired,  was  a 
waiver  of  all  claim  upon  the  defendant,  and 
an  adoption  of  Edmund  as  his  debtor. 

Mr,  Chittyt  in  reply. — In  the  last  cited 
case,  the  money  was  offered  to  the  plaintiff^ 
who  chose  the  bill  in  preference. 

Lord  Tenterden,  C.  /. — If  the  defendant 
Tiad  shewn,  that  he  had  sustained  any  in* 
jury  by  the  dealing  which  took  place  be- 
tween his  agent  and  the  plaintiff,  in  respect 
of  these  bills,  he  would,  have  given  the  case 
a  very  different  appearance  from  that  which 
it  has  at  present.  But  it  is  a  fact  in  the 
case,  that  it  does  not  appear  he  ever  looked 
into  the  accoimt  which  charged  him  with 
(he  supposed  payment,  by  his  agent,  of  the 
plaintiff's  tlebt ;  still  less,  of  course,  docs  it 
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appear,  that  he  altered  his  situation  with 
the  agent  by  reason  of  that  account.  He, 
therefore,  roust  be  taken  to  have  sustained 
no  injury  whatever  by  this  mode  of  deal- 
ing. The  question,  then,  is,  whether  it  can 
be  said,  that,  in  any  way,  the  agent  alone  is 
the  debtor.  The  only  case  bearing  upon 
the  point  is  that  of  Strang  v.  Hari ;  but 
there,  the  creditor  chose  to  take  a  bill  upon 
a  stranger,  he  having  the  option  to  take 
cash.  It  was  the  same  there  as  if  the  debtor 
had  had  the  money  put  into  his  hand,  and 
had  given  it  back  for  the  bill.  Here,  the 
creditor  has  not  had  his  debt  paid;  the 
debtor  has  sustained  no  prejudice,  and  the 
creditor  has  gained  no  advantage  by  dealing 
with  the  agent ;  for  it  cannot  be  said  to  be 
an  advantage  to  obtain  a  bill,  which,  after 
two  renewals,  is  never  paid. 

Mr,  Justice  Bayley. — The  dealing  be- 
tween principal  and  agent  is  such,  that  the 
principal  should  call  for  the  vouchers  of  the 
sums  charged  by  his  agent  as  having  been 
paid.  Here,  it  does  not  appear  that  the 
defendant  examined  the  vouchers,  or  called 
for  the  accounts  ;  and  it  seems  to  me,  there* 
fore,  impossible  to  consider  him  as  having 
been  in  any  way  injured  by  the  plaintiff 
taking  the  btU  from  Edmund  Read,  and, 
from  time  to  time,  renewing  it.  Thk  was 
not  taking  a  bill  instead  of  money;  for  it 
docs  not  appear,  that,  at  any  one- time,  the 
plaintiff  could  have  obtained  his  money  from 
the  agent.  This  circumstance  distinguishes 
the  case  from  all  those  which  liave  been 
cited  on  behalf  of  the  defendant. 

Mr,  Jusfice  LittMale,-^!  am  of  the  same 
opinion,  inasmuch  as  nothing  that  has  been 
done  between  the  plaintiff  and  Edmund 
Read  seems  to  have  caused  any  prejwlic^ 
to  the  defendant,  or  to  have  been  ^Icu- 
lated  to  mislead  him.  Indeed,  I  thitik, 
from  the  account  of  thfe  discount  taken 
when  the  first  bill  was  giv^,  that  the  credit 
really  agreed  for  was  longer  than  has  been 
supposed.  But  my  opinion  upon  tlie  case 
proceeds  upon  the  ground,  that  the  defen- 
dant has  sustained  no  prejudice  by  the  course 
of  dealing' between  the  plaintiff  and  tiMde* 
i^mdant's  agent. 

Mr.  Justice  Parhe, — I  am  of  the  same 
opinion.  I  think,  that,  in  order  to  such  a 
defence  as  this  being  available,  there  should 
be  facts  which  might  be  p«t  uppa  the.reoord 
in  the  form  of- a  plea.     Now»  trying  it  by 


EASTER  TEBM,  1829. 


^41 


this  test,  has  there  been  payment  of  the 
debt?  It  cannot  be  said  that  the  facts 
amount  to  payment,  for  the  reason  given  in 
Wyati  V.  the  Marquis  of  Hertford^  that  the 
defendant's  situation  was  in  nowise  altered 
by  wliat  was  done  by  the  agent.  Was  there 
an  option  of  having  money,  instead  of  the 
bill  ? — for  that  mi^lit  be  equal  to  payment. 
There  was  not.  Was  there  accord  and  sa- 
tisfaction, so  that  Edmund  should  be  the 
debtor  to  the  plaintiff,  instead  of  the  defen- 
dant, and  that  the  defendant  should  there- 
upon be  debtor  to  Edmund  ?  There  is  no 
fact  to  shew  that  the  defendant  knew  any- 
thing about  it ;  still  less,  that  he  assented 
to  it.  The  case  stands,  therefore,  merely 
as  an  unsatisfied  debt. 

Posiea  to  the  plaintiff. 


l^The  following  caies  occurred  at  the  cloie  of  the 
last  year  ;  but  ioe  vjere  not  Me  to  give  them  in  the 
order  of  time  for  the  want  qfbrieft ;  and  we  know 
our  readers  will  agree  with  um,  thai  it  is  advisable 
to  give  the  larger  quantity  of  important  matter 
whcTtever  it  be  ready,  rather  than  keep  it  back  for 
the  minor  object  of  preserving  the  exact  order  of 
time*] 
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OOLDBY.  * 


Practice — Joinder  of  Defendants. 

The  rule  of  court  rvhich  requires  a  plaintiff 
to  insert  in  h'ls  tvrit  the  names  of  all  the  de* 
fendants  in  the  action^  does  not  prevent  his 
issuing  a  writ  against  two,  and  declaring 
against  one  only,  in  case  the  other  does  not 
appear f  and  the  plaintiff  does  not  appear  for 
him. 

A  rule  had  been  obtained  by  Mr.  Chitty, 
calling  upon  the  plaintiff  to  shew  cause  why 
the  writ,  and  all  subsequent  proceedings,  or 
why  the  notice  of  declaration,  and  all  sub- 
sequent proceedings,  should  not  be  set  aside 
for  irregularity,  with  costs.  It  was  stated 
by  the  afiBdavits  that  the  writ  was  against 
both  the  defendants,  and  was  a  non-bailable 
process.  Common  bail  had  been  put  in  for 
the  defendant,  Whiteheadj  and  the  declara* 


tion  was  against  him  only,  but  the  notice  of 
declaration,  which  had  been  served  on  him 
was  entitled  as  against  both  defendants, 
namely,  "  Take  notice  that  a  declaration  has 
been  filed  against  you."  Goldby  had  not 
filed  common  bail,  nor  had  the  plaintiff  filed 
it  for  him  according  to  the  statute. 

Mr,  Carnngton  shewed  cause. — There  is 
no  ground  for  setting  aside  the  writ,  or  the 
declaration.  The  writ  is  in  the  common 
form  ;  and,  by  the  practice  of  this  court,  a 
party  may  sue  out  a  non-bailable  writ 
against  two,  and  declare  against  one  only. 
I'he  notice  of  declaration  is  certainly  inaccu- 
rate, but  not  calculated  to  deceive  or  mislead ; 
because,  if  Whitehead,  the  defendant,  has 
notice  that  a  declaration  is  filed  against  him^ 
it  is  to  him  immaterial,  if,  at  the  same  time, 
he  is  informed  that  a  declaration  is  also  filed 
against  some  other  person. 

Mr*  Chitty  supported  the  rule.  He 
cited  and  relied  upon  the  rule  of  court  of 
Easter  Term  1827,  as  clearly  shewing  the 
declaration  to  be  irregular. 

Lord  Tenterden. — If  the  plaintiff  had 
filed  two  separate  declarations  against  these 
two  defendants,  that  would  clearly  have 
been  irregular,  under  the  rule  of  court  re- 
ferred to ;  but,  I  am  decidedly  of  opinion, 
that  a  plaintiff  may  sue  out  his  writ 
against  two  defendants,  and  declare  against 
one  only,  dropping  bis  proceedings  against 
the  other  entirely.  The  notice  of  this  de- 
claration, however,  is  certainly  bad,  and  the 
service  of  it  must  be  set  aside ;  but,  under 
the  circumstances  of  this  case,  without 
costs  on  either  side. 

Rule  accordingly, 

[See  Beeston  v.  Beckett  and  Others^  7 
LawJourn.  K.B.  193.] 


1828»      >     COCKS  v.  PEACHY*  *  0 

Costs — special  finding  by  Jury* 

Where  the  jury  return  a  verdict  for  the 
plaintiff  upon  a  particular  part  of  his  count, 
the  Master  is  justified  in  not  allowing  the 
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vosti  relating  to  the  remainder  of  the  count  i 
although  the  verdict  be  taken  and  the  judg* 
ment  Se  entered  generally ;  without  noticing 
tlte  specialfnding  ofUiejury. 

This  was  a  special  action  on  the  case. 
The  declaration  contained  three  counts : — 
the  first,  charging  the  defendant  with  erect- 
ing and  continuing  a  foundery,  and  work- 
shops adjoining  the  plaintiff's  dwelling- 
house,  and  causing  great  noise,  and  smoke  to 
enter  the  dwelling-house ;  the  second,  for 
]Leeping  and  continuing  a  certain  foundery 
and  workshops,  and  causing,  &c. ;  and  the 
third,  generally,  for  causing  noi8e,and  smoke 
to  enter  the  plaintiff's  premises. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Tenterden,  at 
'  the  Sittings  at  Guildhall  after  Michaelmas 
term  18S8,  the  plaintiff  gave  evidence  of 
the  annoyance  which  arose  from  the  defen- 
dant's original  foundery  and  workshops, 
and  evidence  of.  the  ii\)ury  which  resulted 
from  some  new  works  recently  added  by 
the  defendant.  A  verdict  was  found  for 
the  plaintiff, — it  being  said  by  the  jury,  that 
they  found  for  the  plaintiff,  as  to  the  new 
works  erected  by  the  defendant.  When 
the  costs  were  taxed,  there  was  an  objec- 
tion made  by  the  defemlant's  attorney  to  the 
allowance. of  the  expenses  of  witnessesg 
who  liad  been  called  to  prove  the  damage 
done  to  the  plaintiff's  premises,  by  the  ori- 
ginal foundery  and  workshop.  He  contend- 
ed that  the  jury  had  not  given  any  compen- 
sation for  such  damage.  These  expenses 
were  disallowed  by  the  Master. 

Mr.  Comyn  moved  for  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the 
#  ]Master  should  not  review  his  taxation.  The 
terdict,  he  contended,  had  been  entered 
generally ;  and  the  plaintiff  is  entitled  to  the 
whole  of  the  costs  incurred  in  proving  the 
facts  stated  in  his  declaration.  The  only 
cases  in  which  part  of  the  plaintiff's  costs 
have  been  disallowed,  have  been  where  a 
verdict  has  been  found  for  the  defendant 
upon  some  particular  counts. 

Mr*  Justice  Holroyd* — ^The  Master  does 
not  give  costs  against  you,  which  might  per- 
haps be  reasonable ;  but  vou  have  no  right 
to  the  costs  of  that  which  has  not  been 
found  in  your  fnivour^ 


Mr.  Justice  Littledale.-^li  is  the  sama 
thing,  as  if  there  had  been  a  verdict  for  the 
defendant  upon  this  part  of  the  case. 

Hule  re/used. 

[^Lord  Tenterden  and  Mr.  Justice  Bayley 
were  not  in  court, j 


1828.      y  LOFTUS  V.  HUDSON.* 

Evidence —  Compromise. 

A  landlord  was  sued  for  repairs  done  upon 
his  estate ;  tlte  plaintiff  failed  in  endeavour » 
ing  to  prove  that  the  defendant  had  given 
orders  for  the  repairs.  He  then  offered  evi- 
dence of  an  agreement  made  after  the  action 
was  brought,  between  tlie  plaintiff,  the  defen^ 
dant,  ana  the  landlord's  tenant,  by  which  the 
tenant  was  to  pay  to  tlie  plaintiff  100/.  out 
of  the  rent  which  he  would  have  to  pay  the 
defendant;  and  that  the  defendant  should 
pay  two  thirds  of  the  plaintiff's  costs.  The 
tenant  paid  tlie  plaint^  the  100/.;  hulthe 
defendant  did  not  pay  the  two  thirds  of  the 
costs.  Tlie  plaintiff  then  carried  down  the 
-record  for  trial,  and  now  contefided  tliat  he 
was  entitled  upon  this  evidence  to  a  verdict^ 
with  nominal  damages. 

Held,  by  Mr.  Justice  Littledsle  and  Mr. 
Justice  Holroyd,  that  even  if  {lie  evidence 
were  admissible  in  an  action  upon  the  agree' 
ment,  it  was  not  evidence  in  the  present  action 
io  charge  the  defendant  with  a  ftomtna/ 
verdict. 

Held,  by  Mr.  Justice  Bayley,  that  il  was 
evidence  to  go  to  the  jury  in  this  action,  upon 
the  question  whether  the  defendant  had  ad" 
mitted  a  general  liability. 

This  was  an  action  of  assumpsit  for  goods 
sold  and  delivered,  and  work  and  labour, 
with  die  monfey  counts. 

PUa — ^The  general  issue. 

At  the  trial,  before  Mr^  Baron  Garrow, 
at  the  last  Spring  Assizes  for  the  county  of 
Cambridge,  it  appealed,  that  notice  of  trial 
had  been  given  for  the  Summer  Assizes 
1827.  Shortly  before  the  commission-dayt 
lA  July  1827,  the  plaintiff  was  applied  t» 
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by  the  defendant  to  settle  the  action.  The 
defendant,  one  Jones,  the  defendant's  tenant, 
and  the  plarntiff,  went  together  to  the  office 
of  an  attorney  named  Archer,  and  it  was 
there  agreed,  tliat  upwards  of  100/.  was 
due  to  the  plaintiff*,  upon  the  balance  of  an 
account  for  buildings  erected,  and  for  work 
done  by  the  plaintiff  on  tlie  defeodont'a 
estate,  occupied  by  Jones ;  that  the  latter 
should  pay  that  sum  to  the  plaintiff  out  of 
his  rents,  and  that  the  defendant  should  pay 
two  thirds  of  the  plaintiff's  costs,  as  soon 
as  they  could  be  ascertained.  T\\e  100/. 
was  paid  by  Jones,  but  no  part  of  the  costs 
had  been  paid  by  the  defendant,  though  the 
account  had  been  furnished  to  him  ;  and  it 
was  for  the  purpose  of  recovering  such 
costs  thi^t  the  record  was  now  brought  down 
for  trial.  The  full  amount  of  his  costs  had 
been  paid  by  the  plaintiff  to  his  attorney. 
A  witness  had  been  called  by  the  plaintiff, 
to  prove  that  the  work  had  been  ordered  by 
the  defendant,  but  the  proof  was  not  esta- 
blished. It  was,  upon  this,  contended  for 
the  defendant,  that  the  plaintiff  had  mis- 
taken his  course,  and  that  he  should  have 
'brought  an  action  upon  the  agreement  for 
the  recovery  of  the  two  thirds  of  his  costs, 
instead  of  proceeding  to  try  this  cause.  It 
was,  however,  the  opinion  of  the  learned 
Judge,  that,  inasmuch  as  it  appeared  by  the 
agreement  at  Archer's,  that  a  contract  had 
been  made,  and  had  not  been  performed, 
the  plaintiff  was  entitled  to  a  verdict,  with 
nominal  damages  ;  but  leave  was  given  the 
defendant  to  move  to  enter  a  nonsuit.  A 
rule  was  obtained  last  term  for  a  nonsuit  or 
a  new  trial.* 

Mr,  Serjeant  Storks  and  ilfr.  F.  Kelly 
shewed  cause. — The  debt  has  been  acknow- 
ledged by  the  defendant,  and  also  paid  by 
him.  His  tenant,  through  whose  hands  it 
was  paid,  having  liberty  to  reimburse  him- 
self, by  retaining  so  much  out  of  the  rent,  he 
was  therefore  merely  the  agent  of  the  land- 
lord. There  is  nothing  to  distinguish  this 
from  the  ordinary  course  of  proceeding  for 
the  costs,  where  the  debt  has  been  paid 
after  action  brought,  except  that  here  the 
plaintiff  relinquishes  his  right  to  one  third 
of  the  costs,  and  that  is  for  the  advantage 
of  the  defendant ;  application  should  have 
been  made  to  the  Cfourt  by  the  defendant 


fo  stay  proceedings  on  tne  payment  of  the 
two  thirds  costs. 

Mr,  B,  Andrews^  contr^. — An  admission 
made  upon  a  treaty  for  a  compromise,  can- 
hot  be  used  for  the  purpose  of  establishing 
a  debt :  Gregory  v.  Howard  {\),  To  the 
defendant  it  might  be  more  desirable  to  pay 
two  tliirds  of  the  costs  then  incurred,  than 
successfully  to  defend  the  action.  It  was 
said  by  the  learned  Judge,  that  without  the 
agreement  no  liability  on  the  part  of  the 
defendant  had  been  shewn,  nor  was  there 
any  other  evidence  of  the  liability  of  the 
defendant.  By  the  Statute  of  Frauds,  this 
agreement  was  void  ;  and  if  it  were  not,  the 
remedy  of  the  plaintiff  would  be  by  action 
on  the  agreement. 

Mr.  Justice  Bayley, — The  evidence  is 
defective  in  establishing  the  original  liability 
of  the  defendant.  But  the  plaintiff  rests 
upon  the  agreement  made  at  Archer's.  The 
terms  were,  that  Jones  should  pay  the  ba- 
lance due  to  the  plaintiff  out  of  his  rent ; 
he  was  to  be  the  hand  to  pay ;  the  whole 
was  to  be  paid  out  of  the  rent.  Here  was 
nothing  to  shew  who  the  landlord  was,  ex- 
cept what  can  be  collected  from  the  conver- 
sation at  Archer's.  If  there  had  been  no 
dispute  who  the  landlord  was,  the  defen- 
dant would  be  the  person  out  of  whose 
pocket  the  payment  would  be  ultimately 
madca  But  the  defendant  and  Jones,  being 
the  only  parties  who  treat  with  the  plaintiff^ 
I  think  the  terms  of  the  arrangement  shew 
that  the  defendant  was  the  individual  by 
whom  the  payment  was  to  be  ultimate^ 
made.  The  defendant  bargains  that  he 
shall  pay  two  thirds  of  the  costs  only,  and 
the  plaintiff  agrees  to  give  up  the  other 
third.  I  look  upon  this  as  an  undertaking 
by  the  defendant  to  pay  the  whole  debt. 
An  agreement  to  purchase  peace  only,  with- 
out the  recognition  of  a  liability,  ought  not 
to  have  any  influence,  or  produce  any  re- 
sult. I  have  a  difficulty  in  saying  what  the 
effect  is  where  the  party  agrees  to  pay  the 
whole  debt,  and  merely  abates  part  of  the 
costs  ;  whether  that  is  such  an  agreement 
as  comes  within  the  rule.  In  the  case  cited 
there  was  no  ackfiowledgment  of  the  whole 

(1)  3E»p.N.P.C.115, 
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debt  being  due.  I  think  it  ought  to  have 
been  left  to  the  jury  to  say,  whether  what 
passed  at  Archer's  was  an  offer  to  purchase 
peace,  or  an  admission  of  a  general  liability. 
This  would  only  entitle  the  defendant  to  a 
new  trial ;  but  I  believe  my  learned  Bro- 
thers are  of  a  different  opinion. 

il/r.  Justice  Holroyd. — It  seems  to  me, 
that  we  are  bound  to  enter  a  nonsuit.  Tiie 
learned  Judge  states,  that  the  plaintiff  called 
his  brother-in-law  to  prove  the  defendant's 
liability,  but  that  attempt  entirely  failed.  It 
is  contended,  by  the  plaintiff,  that  he  is  en- 
titled to  recover  damages,  on  the  evidence 
of  the  agreement  at  Archer's,  but  that  was 
an  agreement  entered  into  with  a  view  to  a 
compromise ;  anJ,  supposing  it  to  be  ad- 
missible in  evidence,  it  does  not  shew  a 
right  to  proceed  upon  the  original  cause  of 
action,  though  it  might  be  evidence  to  sup- 
port a  new  action  founded  on  the  agree- 
jonent;  but  I  thin)c  it  doubtful,  whether  the 
evidence  was  receivable  at  all. 

Mr.  Justice  Litlledale, — Supposing  the 
evidence  to  be  admissible,  it  would  have 
had  considerable  weight  if  it  had  stood 
alone :  but,  inasmuch  as  the  plaintiff  at- 
tempted to  shew  the  defendant's  original, 
liability,  and  failed  in  the  attempt,  it  seems 
to  me,  tliat  there  was  an  end  of  the  case.  If 
so,  the  evidence  of  what  took  place  at 
.Archer's  did  not  set  it  up.  All  tlie  parties 
who  met  there,  knew  that  the  plaintiff  had 
done  the  work,  and  ought  to  be  paid.  The 
work  being  done  on  the  premises,  would 
naturally  benefit  the  estate.  Independently 
of  this  being  a  negotiation  for  a  compromise, 
tliere  was,  therefore,  a  reaaon  why  the  par- 
ties should  enter  into  an  agreement,  ground- 
ed on  the  property  and  interest  of  the  de- 
fendant, in  the  estate  which  had  been  be- 
nefited. 

Hule  absolute  to  enter  a 
nonsuit. 

[See  the  notea  to  tliis  case  in  2  Man.  ^ 
Ryland,  4S1.] 


[7^  foUowing  case  is  given,  although  it  did 
not  occur  in  banco;  because  the  oj^nion expressed 
was  that  of  all  the  Judges  of  the  Court  J] 
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WEBB  V.  HILL  AKD  ANOTHEB* 


Malicious  Arrest — Evidence  of  the  want 
of  probable  cause — Variance — Amendment, 

1.  In  an  action  on  the  case  for  a  maliciosu 
arrest,  evidence  that  the  plaintiff  in  the  action 
in  which  the  arrest  was  made  suffered  a 
judgment  of  non  pros,  is  not,  of  itself ,  prima 
facie  evidence  of  the  want  offjrobable  cause* 

Aliter,  if  the  plaintiff  in  that  action  dis* 
contmue  by  rule  of  court, 

2.  An  allegation  by  the  plaintiff  in  his 
declaration  in  such  an  action,  tlusi  the  pUan^ 
tiff  in  the  action  complained  of  "  did  not 
promote  his  suit,  but  tlierein  wholly  failed^ 
and  made  default,  and  thereupon  it  was  con- 
sidered  tliat  he  should  take  nothing  by  his 
bill,  ^*c.  as  by  the  record,  ^c,  appears,^  is 
not  proved  by  the  production  of  a  rule  to  dis-' 
continue,  taken  out  by  the  plaintiff,  togetlier 
with  proof  Uiat  tJie  plaintiff  paid  the  costs* 

Semble — Tluit  even  had  there  been  no  re» 
ference  to  the  record,  the  termination  of  the 
suit  as  alleged  would  not  have  been  proved  by 
the  evidence  adduced. 

8.  The  referetice  to  the  record  mentioned 
in  tlie  last  paragraph,  held  to  be  essential  in 
the  statement  as  there  made ;  and  therefore, 
tJiat  it  could  not  be  rejected  as  surplusage. 

4.  Such  a  variance  in  setting  out  the  ter^ 
mination  of  the  suit,  held  to  be  not  such  a 
variance  as  to  admit  of  amendment  at  Nisi 
Prius  under  tike  9  Geo.  4.  c.  15. 

This  was  a  case  of  action  for  a  malicious 
arrest.  It  was  stated  in  the  declaration  that 
the  defendants,  *'  maliciously  and  without 
probable  cause,  sued  out  a  bill  of  Middle- 
sex, marked  for  bail  for  the  aum  of  \5l^ 
upon  which  the  plaintiff  was  arreated  and 
imprisoned,"  and  the  termination  of  the  for- 
mer suit  was  averred  in  the  following  man- 
ner : — '*  And  the  said  plaintiff  in  (act  saith, 
that  the  said  defendants  did  not  prosecute 
their  said  suit  against  the  aaid  plaintiff,  but 
therein  wholly  failed  and  made  default;  and 
thereupon,  aherwards,  to  wit,  in  Michael- 
maa  term,  in  the  first  year,  &c.  it  was  coo- 
.sidered  by  the  aaid  court  of  our  said  Lord 
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the  King,  before  tlie  King  himself,  that  the 
said  defendants  should  take  nothing  by  the 
said  bill,  but  that  their  pledges  to  prose- 
cute should  be  in  mercy  ;  and  tliat  the  said 
plaintiff  should  go  thereof  without  day,  as 
by  the  record  and  proceedings  thereof,  still 
remaining  in  the  said  court  of  our  said  Lord 
the  King  himself,  at  Westminster  aforesaid, 
more  fully  and  at  large  appears :  and  the 
aaid  suit  was  and  is  thereby  ended  and  de- 
termined, to  wit,  at  &c/' 

The  defendant  pleaded  the  general  issue* 

A  rule  of  cpurt  was  put  in  to  prove  the 
allegation  as  to  the  determination  of  the 
suit,  in  which  the  present  plaintiff  was 
arrested.  1 1  was  ordered  by  this  rule  (which 
was  dated  "  On  die  morrow  of  St.  Martin,  in 
Michaelmas  Term,  1  Geo.  4.)  that  the  ac- 
tion should  be  discontinued  on  payment  of 
costs.  No  judgment  had  ever  been  entered 
on  the  roll,  though  the  costs  had  been 
taxed  and  paid. 

Lord  Tenlerdcn  observed,  that  this  rule 
did  not  shew  that  there  was  a  judgment  of 
the  court  as  stated  upon  the  record. 

Mr.  Denman  and  Mr,  Carrington^ior  the 
plaintiff,  cited  the  case  of  Bristow  v.  Hay'. 
svood  (1),  as  shewing  that  the  rule  in  such  a 
case,  with  proof  of  the  taxing  and  of  the 
payment  of  the  costs,  was  sufficient :  or, 
they  submitted,  that  at  all  events,  the  words 
'*  as  by  the  record,"  &c.  might  be  rejected 
as  surplusage.  But  in  case  his  Lordship 
should  be  of  a  different  opinion,  they  then 
prayed  leave  to  amend  the  Nisi  Prius 
record,  according  to  the  9th  Geo.  4.  c.  15. 

Lord  Tenlerdcn  remarked,  that,  in  the 
case  of  Brislow  v.  Hayrvood^  the  form  of  the 
declaration  did  not  appear  by  the  report. 
Had  the  declaration  been  so  framed  as  to 
meet  the  case,  his  Lordship  would  have 
held  that  this  rule  was  primd facie  evidence 
of  the  suit  being  at  an  end.  But  as  the 
other  Judges  were  sitting  in  the  Bail  Court, 
he  would  consult  them  on  the  subject.  Ac- 
cordingly his  Lordship  left  the  court,  and, 
after  consulting  Mr,  Justice  Bay  ley,  Mr, 
Justice  LiUiedale,  and  Mr,  Justice  Parke f 
expressed  himself,  in  the  following  terms  : — 
*'  1  have  consulted  with  my  learned  Brothers, 
and  we  are  all  of  opinion,  that  I  am  obliged 
to  nonsuit,  the  proof  varying  so  entirely 

(1)  4  Csmpb.J»14. 


from  the  allegation*     In  all  actions  for 
malicious  prosecution,  whether  founded  on 
a  civil  or  criminal  proceeding,  you  must 
not  only  shew  the  prior  proceeding  ended, 
but  you  must  shew  honf  it  has  been  ended. 
On  the  part  of  the  plaintiff  it  was  con- 
tended, that  I  might  reject  the  allegation, 
there  being  a  judgment,  and  take  the  re- 
sidue of  the  count  without  it.     That  would 
only  shew  that  the  parties  did  not  prose- 
cute the  suit,  but  would  not  shew  in  what 
way    it  was   determined.      A  declaration 
drawn  in  that  form  would  be  demurrable  ; 
but  as  iu  this  case  tliere  can  be  no  demurrer, 
I  must  not  permit  the  plaintiff  to  go  on,  re- 
jecting such  parts  of  his  declaration  as  would 
make  the  rest  insufficient  on  a  demurrer. 
It  is  also  said  that  the  declaration  states  that 
the  defendants  did  not  prosecute  their  suit, 
but  made  default*    I  think  that  would  not 
do,  because  the  term  default   has  a  legal 
meaning.    If  the  de/endant  makes  a  default, 
he  has  judgment  against  him;  and  if  the 
plaintiff  makes  a  default,  the  judgment  is, 
that  he  shall  take  nothing  by  his  bill.     Also, 
in   the  present  case  tliere  is  a  difference, 
not  only  in  form  but  in  substance  ;  for,  if 
the  judgment  be  a  mere  judgment  of  non 
pros,,  as  is  alieged  here,  the  mere  judgment 
is  not  enough  to  raise  even  a  presumption 
of  the  want  of  probable  cause,  as  a  plain- 
tiff may  have  that  judgment  against  him, 
from   a  mistake,  or  from  the   negligence 
of  his  attorney,  in  not  proceeding  with  suf- 
ficent  dispatch.     In  the  case  of  Sinclair  y. 
Eldred(Jl),  it  was  held,  that  a  judgment  of 
nonpros,  was  noproof  of  a  want  of  probable 
cause ;  but  in  the  case  of  Nicholson  v.  Cog^ 
hill{S),  the  Judges  all  take  this  distinction, 
that  a  judgment  of  nonpros,  does  not  shew 
a  want  of  probable  cause,  but  that  a  discon- 
tinuance is  to  be  considered  as  primd  facie 
evidence  of  the  want  of  probable  cause ; 
the  latter  is  the  plaintifTs  own  act,  and  the 
former   but    an   omission.     In   this   case, 
therefore,  there  is  not  only  a  variance  in 
form,  but  in  substance :  the  proof  should 
vary  according  to  the  mode  in  which  the 
original  action  had   been   determined.      I 
have  also  consulted  with  my  learned  Bro- 
thers respecting  the  point  as  to  amending 
the  record :  and  they  are  of  opinion  that 
this  is  not  a  case  in  which  I  can  give  leave 
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to  amend  under  die  act  of  parliament,  as 
this  IB  not  the  misstating  of  a  written  in- 
strument, but  a  statement  of  a  judgment  of 
the  Court,  of  which  there  is  no  proof.  I 
regret  it,  but  I  am  obliged  to  call  the 
plaintiff* 

Tke  plaintiff  was  accordingly  non* 
suited;  and  the  nonsuit  was  of 
course  acquiesced  in. 


1820 
April  25 


Id.  I 


POPE,  A88IONEB,  &C.  V.  BIG08, 
OEMT.  ONE  tkc. 


Mortgagor  and  Mortgagee — Subsequent 
tenancy. 

1 .  A  mortgagee  is  entitled  either  to  affirm 
or  dlsirffirm  a  tenancy  created  subsequent  to 
the  mortgage^  between  themortgagor  and  his 
tenant, 

%.Ifhe  affirm  I/,  he  is  entitled  to  all  rent 
which  may  become  due  after  he  gives  notice 
of  his  affirming  the  tenancy, 

8.  IVhetlier,  in  case  of  his  affirming  t/,  the 
tenant  be  justified  in  paying  him  not  only  the 
rent  which  may  become  due  subsequent  to  the 
notice,  but  also  rent  winch  had  become  due 
before  the  notice,  but  had  not  been  paid — 
quasre.  SerMe,  that  he  would;  but  at  all 
events  he  would,  if  the  mortgagee  added  a 
threat  to  proceed  in  case  of  non-payment. 
The  tenant,  being  liable  to  ejectment,  and  to 
payment  of  the  amount  of  such  rent  as  mesne 
profits,  is  not  bound  to  incur  the  expense  of 
an  ejectment. 

Debt  for  the  use  and  occupation  of  a 
dwelling-house  and  buildings,  with  the  usual 
money  counts. 

Plea — The  general  issue,  with  notice  of 
set-off  upon  the  money  counts. 

The  cause  was  tried  at  the  Summer  As- 
sises for  the  county  of  Berks,  18S8,  be- 
fore Mr.  Justice  Gaselee ;  when  the  follow- 
ing appeared  to  be  the  principal  facts : — 

'J'he  plaintiff  sued  as  the  assignee  of 
Garbett,  a  bankrupt.  The  defendant  was 
an  attorney ;  some  time  previously  to  the 
bankruptcy  of  Garbett,  the  defendant  acted 
as  his  agent  in  respect  of  several  houses 
belonging  to  Garbett.  Those  houses  had 
been  mortgaged  by  Garbett  to  Messrs.  Gard- 
ner and  Smith,  and  to  a  Miss  Terry  ;  but 
Garbett  was  left  in  possessioni  he  paying  the 


interest.  The  honses  were  let  to  diflfereni 
tenants,  except  one,  of  which  the  defendant 
himself  was  tenant  to  Garbett.  All  these 
lettings  were  subsequent  to  the  mortgages. 
Subsequent  to  the  bankruptcy,  the  mort* 
gagees  served  the  defendant  with  notice^ 
requiring  him  to  pay  them  the  amount  of 
their  interest,  in  part  of  the  rent  due  in  re- 
spect of  the  house  he  occupied,  as  tenant  to 
Garbett ;  and  so  as  to  all  future  rent  whieh 
might  become  due.  He  accordingly  did  so ; 
and  the  rents  which  he  subsequently  re- 
ceived for  the  other  houses,  he  appropriated 
in  the  paying  of  the  ground  rents,  and  in 
keeping  down  the  interest  of  the  mortgages, 
for  payment  of  which  he  was  applied  to. 
The  details  need  not  be  stated,  as  they 
might  embarrass  the  case ;  but  in  the  resulti 
they  raised  the  following  questions : — 

First — Whether  the  defendant,  as  tenant 
of  the  house  which  he  himself  occupied, 
was  justified  in  paying  rent  to  the  mort- 
gagee ?  If  he  was,  whether  he  was  justified 
in  paying  the  rent  which  had  become  due 
before  the  notice  had  been  given  by  the 
mortgagee. 

Secondly — Whether  the  defendant,  as  to 
the  other  houses,  might  not  be  considered  by 
Garbett's  assignee,  as  his  agent ;  and  con- 
sequently, whether  the  rents  of  those  houses 
were  not  recoverable,  as  money  had  and  re- 
ceived by  the  defendant  to  the  use  of  the 
plaintiff  as  assignee,  subsequent  to  the 
bankruptcy. 

The  learned  Judge  was  of  opinion  against 
the  plaintiff  on  both  points,  and  directed  a 
nonsuit;  reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  in  his  favour.  A 
rule  having  been  obtained  accordingly  m 
Michaelmas  term  last — 

Mr,  Taffourd  now  shewed  cause. — As  to 
the  first  question,  the  mortgagee  had  a  right 
to  step  in  and  receive  the  rent ;  although 
the  tenancy  was  created  subsequent  to  the 
mortgage.  The  case  of  Moss  v.  OaUmore 
(1)  establishes  this  point,  unless  the  fact  of 
the  tenancy  being  subsequent  to  the  mort- 
gage, creates  any  difference.  But  tliere  is 
no  substantial  distinction;  the  mortgagor 
is  a  mere  disseizor,  if  the  mortgagee  chose  so 
to  treat  him :  Doe  d,  Rohy  v.  Maisy  (2). 

(1)  1  Doug.  «79. 

It)  8B.&C.  79S;  s.c.  as  Doe  d,  Giiffith  t. 
Mayo,  7  Law  Jours.  fi.B.  84. 
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That  eM6  e^Uisfaes  tliat  the  mortgigor 
nay  be  treated  as  a  treapaaser  at  any  time  s 
tad  ejectment  maintained  against  him  with- 
out  any  demand  of  possession.  And,  ac« 
coi^ding  to  the  expression  of  Mr.  Justice 
Asbhurst,  in  Moss  v.  Gallitnoret  "  the  mort- 
gagor is  only  a  receiver  of  the  rent  for  the 
mortgagee,  who  may  at  any  time  counter- 
mand tlie  implied  authority,  by  giving  notice 
to  the  tenant  not  to  pay  him  any  longer." 
So,  on  the  other  hand,  the  mortgagee  may 
affirm  or  disaffirm  the  contract  of  tenancy 
made  subsequent  to  the  mortgage  by  the 
mortgagor*  In  Gallien  v.  Afoss  (3),  which 
was  argued  upon  a  point  different  from  the 
present,  the  ruleniit  was  moved  for,  by  Mr. 
Serjeant  Russellt  upon  this  very  ground 
among  others ;  and  he  sought  to  maintain 
the  distinction  between  a  tenancy  prior,  and 
a  tenancy  subsequent  to  the  mortgage.  The 
Court,  however,  held  that  the  mortgagee 
might,  if  he  pleased,  affirm  the  subsequent 
tenancy ;  and  upon  that  ground  the  rule  ob- 
tained by  the  learned  Serjeant  was  confined 
to  the  other  points.  The  mortgagee  was 
therefore  entitled  to  call  upon  the  defendants 
to  pay  their  rent  to  him.  This  applies  as 
well  to  the  rent  due  before  the  notice  was 
given,  as  to  that  which  became  due  after- 
wards; because  as  the  mortgagee  might 
maintain  ejectment  without  demanding  pos- 
session! he  could  recover  the  by-gone  rent 
in  the  form  of  damages  in  an  action  for 
mesne  profits.  Upon  the  second  point,  for 
the  same  reason  the  defendant  is  not  liable 
to  the  plaintiff  as  assignee  for  the  other 
rents,  because  he  was  liable  to  pay  them  to 
the  mortgagees,  who  were  entitled  to  receive 
Ihem.  They  might  affirm  the  receipt  by 
the  defendant,  and  treat  the  money  as 
money  had  and  received  to  their  use.  The 
defendant  cannot  be  considered  as  the  agent 
of  the  plaintiff  in  the  receiving  those  rents  ; 
because  the  agency,  as  between  the  bank- 
rapt  and  the  defendant,  Was  countermanded 
by  the  bankruptcy;  and  there  is  no  evi- 
dence tliat  the  defendant  was  ever  appoint- 
ed agent  by  the  plaintiff.  For  these  reasons 
the  case  ia  clearly  distinguishable  from  that 
of  Alchome  ▼.  Gotnme  (4).  Here  the  ques- 
tion is  between  the  mortgagor  and  the 
mortgagee ;  and  in  that  case  it  did  not  ap- 

(3)  7  Law  Jonra.  K.B.  109. 

(4)  t  Biog.  54',  %  Law  Joutll.  C.P.  118. 


pear  that  the  mortgagee  had  given  notice 
to  the  tenant. 

Mr.  Curtvoodt  contra. — The  situation  of 
a  mortgagor  in  possession  has  never  been 
well  defined ;  but  at  all  events,  a  title  which 
he  grants  cannot  be  contravened  without 
notice  from  the  mortgagee.  The  defendant 
is  an  agent  of  the  mortgagor  in  the  receipt 
of  the  rents ;  and  was  himself  a  tenant  of 
one  of  the  houses.  In  this  respect  the 
case  differs  from  that  of  Moss  v.  Gallimore» 
It  may  be  admitted  that  the  mortgagee  has 
it  in  his  option  to  treat  the  person  in  pos- 
session, either  as  a  tenant  or  as  a  trespasser ; 
but  if  he  chose  to  treat  him  as  tenant,  he 
can  claim  the  rent  only  from  the  time  he 
gives  notice.  Consequently,  even  if  the 
defendant  was  justified  in  paying  the  rent 
which  accrued  due  afler  the  notice,  he  is 
liable  fbr  that  which  accrued  due  before ; 
and  for  that  sum,  at  least,  the  plaintiff  is 
entitlcjil  to  a  verdict. 

Mr,  Justice  Bay  ley. — I  have  no  doubt 
that  a  person  who  becomes  tenant  af\er  a 
mortgage  made  by  his  landlord,  may  hold 
until  there  be  an  intervention  by  the  mort- 
gagee. But  the  mortgagee  is  at  liberty 
to  give  notice  to  the  tenant,  and  make  him 
tenant  to  him,  the  mortgagee*  This  will  be 
perfectly  consistent  with  the  old  rule,  that 
9  lessee  receiving  possession  from  a  lessor, 
cannot  afterwards  be  allowed  to  prove  that 
the  lessor  had  no  title  at  the  time ;  but  he 
may  shew  that  that  title  has  since  been  de- 
termined. Upon  this  point  there  are  many 
cases.  Another  rule  is,  that  the  mortga- 
gor cannot  dispute  the  mortgagee's  title* 
It  is  equally  clear  that  the  mortgagee  may  at 
any  time  put  an  end  to  the  possession  of  the 
mortgagor.  The  case  ofKeeckv.  HaU{6\ 
and  subsequent  cases  are  clear  upon  this 
point.  The  mortgagor  is  merely  allowed 
to  be  in  possession  as  a  substitute  for  the 
mortgagee;  aad  therefore,  although  a  te- 
nant could  not  say  to  the  mortgagor,  from 
whom  he  had  received  possession,  "  You 
had  no  right  to  put  me  in ;"  yet  he  iriay 
say,  "  When  you  put  me  in,  yoti  bad  a  de- 
feazible  title,  and  that  title  has  sin<ie  been 
defeated."  Now,  ttpon  the  application  of 
those  rules  to  the  present  case,  it  is  clear 
tliat  the  mortgagees  might  have  maintained 

(5)  1  Pong.  21*. 
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ejectment  against  the  defendant  and  the 
other  tenants;  and  thence,  I  think,  it  fol- 
lows, that  it  is  not  necessary  for  the  mort- 
gagee to  go  through  the  form  of  an  eject- 
ment. An  arrangement  may  he  made  with 
the  tenant,  and  the  right  of  the  mortgagor 
will  then  pro  tanto  he  destroyed.  And,  I 
think,  that  the  notice  served  upon  the  de- 
fendant hound  not  only  the  accrum^,  hut 
also  the  hccrued  rent.  Upon  the  other 
point,  I  do  not  think  tlie  defendant  can  he 
considered  as  receivin<;  the  rent  as  a^rent  for 
the  plaintiff,  the  assignee.  He  was  never 
appointed  receiver  hy  the  assignee ;  and 
the  authority  he  received  from  the  bank- 
rupt was  destroyed  by  the  bankruptcy. 
The  defendant,  therefore,  held  the  subse- 
quent rent  for  the  persons  who  were  en- 
titled to  it ;  and  those  persons  were  the 
mortgagees.  I  think,  therefore,  that  the 
plaintiff  was  rightly  nonsuited. 

Afr.  Justice  Littledale, — I  am  of  the  same 
opinion.  I  think  the  case  of  Moss  v.  Gallic 
more  is  inapplicable  to  the  present.  A  mort- 
gagee in  possession  is  not  strictly  a  tenant ; 
though  his  possession  somewhat  resembles 
that  of  a  tenant  by  sufferance.  It  is  not 
material  to  define  the  situation  of  a  mort- 
gagee in  possession.  It  is  a  peculiar  rela- 
tion, so  that  the  mortgagor  can  do  no  effec- 
tual act  without  the  concurrence  of  the 
mortgagee,  l^his  was  held  in  Keech  v. 
Douglas^  to  which  my  Brother  Bayley  has 
referred.  The  same  principle  applies  I 
think,  to  by-gone  rents  due,  but  not 
paid  over  before  the  mortgagee  gives  notice 
to  the  tenant.  If  the  tenant  acquiesce, 
he  from  that  time  becomes  the  tenant  of  the 
mortgagee :  for  until  the  tenancy  be  agreed 
upon,  the  person  holding  possession  is 
strictly  a  trespasser,  as  far  as  regards  the 
mortgagee ;  and  the  rents  might  be  re- 
covered from  him  as  mesne  profits.  The 
mortgagee  may  therefore  receive  the  rents 
without  going  through  the  form  of  an  eject- 
ment, if  the  tenant  will  consent  to  pay  them  : 
of  course,  rents  which  had  been  actually 
paid  over  to  the  mortgagor  before  notice, 
could  not  be  recovered  back ;  but,  as  re- 
gards the  rents  not  paid  over  prior  to  the 
notice,  the  tenant  might,  as  against  the 
mortgagor, plead  eviction  by  title  paramount. 
The  notice  in  this  case  therefore  reaches  the 
hy-gone  rents,  and  the  plaintiff  was  pro- 
perly nonsuited* 


Mr,  Justice  Parke. — Upon  the  m«iii  ques- 
tion, whether  a  mortgagor  can  recover  from 
his  tenant  rent  due  prior  to  the  time  of 
notice  given  by  the  mortgagee,  I  am  of 
opinion  that  he  cannot ;  and  that  eviction 
by  title  paramount  is  an  answer  to  such  a 
claim.     The  interference  of  the  mortgagee 
by  notice  is,  in  such  a  case,  equivalent  to 
eviction.     The  case,  in  -  this  respect,  with- 
out breaking  in  upon  the  rule  that  a  tenant 
shall  not  dispute  his  landlord's  title,  resem* 
bles  the  cases  of  Taylor  v.  Zamira  (G),  and 
Sapsfordv,  FUtcfier{7)t  where  the  tenant 
was  allowed  to  shew  payment  to  persons 
who  had  title  paramount  to  his  own  land- 
lord, consistently  with  his  receiving  posses- 
sion from  that  landlord.     The  payment  in 
the  case  of  Taylor  v.  Zamira,  was  made  in 
consequence  of  a  threat  made  by  the  person 
who  had  the  paramount  title.     The  mere 
outstanding  legal  title  would  not  be  suffi- 
cient ;  but  the  notice  given  by  the  mort- 
gagee, combined  with  the  fact  of  the  out- 
standing title,  make  a  complete  defence.  It 
would,  I  thinki  be  very  dangerous  to  hold 
that  it  is  necessary  for^  a  mortgagee  to  go 
through  the  expensive  ceremony  of  an  eject- 
ment.    The   situation  of  mortgagor  and 
mortgagee  is  a  very  peculiar  one;  it  is  one 
in    which    Lord   Mansfield  observed,  the 
mortgagor  was  merely  an  agent  or  a  re- 
ceiver for  the  mortgagee.     There  was  an 
express  countermand  of  the  agency  by  the 
notice  to  the  tenant.     At  first  sight,  the 
case  ofAic/iorne  v.  Gomme  seems  to  be  con- 
trary to  this ;  but  that  was  not  a  case  in 
which  the  mortgagor  was  seeking  to  en- 
force payment  of  the  rent ;  and  the  Court 
of  Common  Pleas  there  thought  that  the 
tenant  had  no  right,  unnecessarily,  as  he  did, 
to  attorn  and  become  tenant  to  the  mort- 
gagee.    There  was  no  threat  held  out  by 
the  mortgagee  ;  there  was  merely  a  notice 
to  the  tenant  of  his  claim.     In  the  present 
case,  and  in  that  of  Taylor  v.  Zamira^  there 
was  a  threat  to  proceed.      This  circum- 
stance, therefore,  sufficiently  distinguishes 
the  present  case  from  Alchome  v.  Gomme^ 
so  as  to  prevent  its  being  any  authority  in 
favour  of  the  plaintiff.     Upon   the  other 
point,  I  do  not  think  there  are  any  special 
circumstances  in  tlie  case,  from  which  it 

(6)  6  Taoat.  524. 

(7)  4  Tena  Rep.  dl3. 
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appears  that  the  defendant  received  the 
other  rents  as  agent  of  the. plaintiff.  On 
the  contrary,  I  think  he  must  be  considered 
to  have  received .  them  as  agent  for  tlie 
mortgagees,  if  they  choose,  (as  indeed  they 
have)  to  his  having  so  received  them.  The^ 
notice  given  by  the  mortgagees,  protected 
the  tenants  of  those  houses ;  and  the  de- 
fendant as  to  his  own  house,  was,  as  I  have 
already  stated,  in  the  same  situation  as  the 
tenants  in  the  cases  of  Taylor  v.  Zamiraf 
and  Saptford  v.  Fletcher. 

Mr.  Justice  Bayley. — I  find  that  I  made 
a  note  to  tlie  case  of  Alchome  v.  Gomme^ 
that  there  was  no  threat  held  out  to  the 
tenant. 

Rule  discJiarged.    . 


1829.       ■> 
July  2.      3 


April  50.     ^  HAROT  0.  etls,  esq. 


Justice  of  Peace — Jurisdictton-^Convlc" 
iion — Computation  of  Time — Silk-neaver, 

In  computing  the  six  months  limited  by 
24  Geo.  2.  c.  44.  s.  8,  for  bringing  an  ac' 
ticn  against  a  Magistrate  for  false  imjyrison" 
mentf  the  day  of  discliarge  from  imprisonment 
is  to  be  reckoned  exclusively. 

TherrforCy  where  a  party^  discharged  on 
the  14//i  of  December^  sued  out  a  writ  on  the 
I4fth  of  June  following, — it  was  held,  that 
the  action  was  commenced  in  time. 

Quaere — Whether  a  sUk^weaver  is  within 
the  statute  4  Geo*  4.  c.  84. 

To  bring  a  person  within  tlie  jurisdiction 
of  a  Magistrate^  under  the  4th  section  of  that 
statute,  he  must  htxve  contracted  to  serve  under 
a  written  contract,  or  must  actually  have  en^ 
tered  the  complainant*s  service  before  tlie  time 
of  tlie  complaint  made,  and  in  such  a  manner 
as  will  create  the  relationship  of  master  and 
servant. 

T/ierefore,  a  silk'Weaver,  who  had  agreed 
to  work  up,  at  his  own  luntse,  certain  ma«» 
terials  for  a  master  manufacturer ^ — held  to  * 
have  been  improperly  convicted  under  the 
above  act. 

[This  case  will  be  found  in  7  Law  Journ.. 
Mag.  Cases,  p.  1 1 8.] 

VouVIi;  K.B. 


12.   J 


CHANTSR,  CLERK,  V.  QLUBB 
AND  ANOTHER. 
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•    Highway  Rates — Titlies. 

The  lessee  for  years,  or  other  person  rC' 
ceiuing  the  benefit  of  tithes,  is  liable,  in  respect 
of  them,  to  the  hightvay  rates,  although  he 
compound  with  the  tithe-payers  for  the  amount, 
and  tJie  tithe  is  not,  in  fact,  severed. 

[This  case,  which  lays  down  the  above 
proposition,  will  be  found  in  7  Law  Journ. 
Mag.  Casesi  p.  11^«.] 


1829.       ^    THE  COLLEGE  OF  PHTSICIAK9 

May  23.  j  v.  Harrison. 

Costs — Penal  Action. 

1.  Wltere  a  plaintiff  would  be  entitled  to 
costs,  had  lie  succeeded,  he  is  liable  to  costs 
where  he  fails. 

2.  Where  d  statute  imposes  a  certain  pe- 
nalty to  be  recovered  by  action,  and  vests  tlie 
right  of  action  in  a  particular  person,  or 
collection  of  persons,  the  withholding  of  the 
penalty  is  an  injury  which  gives  a  right  to 
costs  of  suit,  as  well  as  to  the  penalty. — 
A  liter,  where  the  penalty,  or  tlie  persons  who 
are  to  sue  for  it,  be  uncertain. 

This  was  an  action  of  debt,  brought  by 
the  College  of  Physicians,  suing  as  well  for 
the  King  as  for  themselves,  to  recover  seve* 
ral  penalties  of  51.  each,  at  the  rate  of  5L 
for  every  month,  by  reason  of  the  defendant 
having  for  some  time  practised  as  a  phy- 
sician in  the  city  of  London,  or  within  seven 
miles  round,  without  a  license  from  the 
plaintiffs.  The  plaintiffs'  claim  was  found- 
ed upon  a  charter  granted  to  them  by 
King  Henry  the  8th,  confirmed  by  the 
statute  of  the  14th  and  15th  Henry  8.  c.  5. 
The  declaration,  after  stating  the  necessary 
matter  to  entitle  tliem  to  recover,  con- 
cluded in  the  form  usually  adopted,  where 
an  informer  sues  for  a  penalty,  not  praying 
for  any  damage  by  reason  of  the  detention 
of  the  alleged  debt.  On  the  trial  of  the 
cause,  a  verdict  was  found  for  the  defen- 
dant,— the  plaintiffs  failing  in  their  evi- 
dence to  prove  that  the  defendant  hiad  prac- 
tised as  a  physician  within  the  limited  dis- 
tance. 
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COUftf  OF  KING'S  BENCH : 


llie  Master,  up6n  consideifatidxl,  and 
having  read  thd  opinions  of  leartied  persons 
on  the  point,  which  opinions  had  been  taken 
by  the  several  parties,  thought  that  the  de- 
fendant was  entitled  to  his  costs,  and  he 
taked  them  accordingly ;  and,  a  rule  tiavihg, 
in  a  former  ferni,  been  obtained  oti  behalf 
bf  the  College,  calling  upon  the  defendant  to 
shew  cause  why  the  Master  should  not  te« 
view  his  taxation, — 

Mr.  Campbell  BxA  Mr,  ArnUtrong  shtfw- 
HA  cause. — If  the'  plaintiffs  would  haV^ 
been  entitled  to  costd,  In  Cfase  they  had 
succeeded,  it  follows  that  the  defendant  is 
entitled  to  costs,  now  that  they  have  failed : 
Stat.  4  James  1.  c.  3.  s.  2.(1)  They  would 
have  been  so  entitled.  This  is  tin  actioh  by 
the  party  g^f  ieved  ;  because,  the  charter  of 
the  College  confirmed  bV  a6t  of  parliament, 
gives  them  the  right  of  action,  in  case  of 
aby  person  practising  within  the  limited  dis- 
tance, without  being  lice'rised  by  them. 
This  circumstance  would  entitle  the  plain- 
tiffs to  costs :  Tyle  v.  Ghde  (2).  The 
construction  put  upon  this  act  by  the  plaiti- 
tiffs  themselves  in  forther  actiods,  shews 
that  they  have  considered  themselves  en- 
titled to  costs  ;  for  In  Dr.  Goodall's  book, 
fublished  by  the  authority  of  tlie  college  in 
684,  It  ill  stated,  that,  in  actiomi  which 
they  brought  against  Dr.  Bonham,  Dr. 
Gardner,  and  Dr.  Harder,  they  recovered 
costs,  llie  plaintiffs'  declaration,  which  is 
artfully  framed,  atid  does  not  pray  damages, 
does  not  alter  the  (question ;  for  the  merely 
hot  praying  for  damages,  would  not  deprive 
the  party  of  his  right  to  have  them  after- 
wards. But  it  is  sufficient  for  the  present 
))urpose,  that  the  plaintiffs,  being  the  parties 
grieVed,  would  be  entitlea  to  costs.  This 
was  laid  doUrn  \h  the  case  already  cited  of 
Tyle  V.  Glode,  and  In  JVardif.  Snell(3\  and 
7%tf  Mayor,  ^c.  qf  Plymouth  v,  Werring 
(4).  In  the  latter  case,  the  defendant  had 
his  costs.  So,  in  the  easel  of  The  Company 
of  Cutlers  in  Yorkshire  v.  Ruslin  (5).  That 
was  an  action  upon  a  private  adt  of  parlia- 
ment, for  a  penalty  given  by  that  act  for  re- 
taining an  apprentice  against  the  provisions 


(i)  dee  the  sdrttittfi,  and  tlie  caseg  therein  eofflected 
la  Oniif't  Statdtei,  title  "  Goets." 
(9)  7  Tertt  Hep.  968. 
(3>  1  H.  Bl.  IOl 

(4)  Willes.  440. 

(5)  Skinner,  363. 


i 


6t  thft  act.  It  was  held,  by  (Jhi^f  Justice 
Holt,  imd  the  whole  of  the  Court,  (bat, 
'where  a  statute  givfes  ^  penhlty  to  (he 
party  grieved,  to  be  recovered  by  Action, 
bill,  plaint,  &c. ;  this  being  a  duty  to  th« 
partv,  tested  before  the  action  bfonght,  he 
shall  have  costs  against  the  defendant,  be^ 
caUse  he  Is  put  by  the  defendant  to  the  cost 
And  ttoublcl  of  a  suit;  but,  in  il  gmt  tamot 
other  popular  ftctioti,  wherii  the  duty  is  tioe 
Vestea  till  the  suit  or  ihfbrihation  brought, 
there  his  interest  eotnmtocing  by  t1i{>  stlit, 
and  not  being  a  duty  vested  before,,  there  he 
shall  not  have  costs  dgaihst  the  defendant." 
Thut  rule  appli^^  exactly  to  th^  present 
case  \  for  ^upposiiig  thferi^  td  be  any  right 
of  action  at  all,  it  vested  in  the  plaintiffll 
alone,  and  they  alone  could  sue.  If  it  be 
said  that  the  public  are  the  aggrieved  par- 
ties, and  not  the  plalntifft,  still  the  plaintifli 
represent  tlie  public,  and  have  alone  the 
right  to  sue  ;  or,  it  may  be  tonsidered  that 
the  plaintifis  hate  a  |ytl¥flege  benefieiil  to 
themselves,  the  infringing  upon  wbicfa^  ten- 
ders them  parties  aggrieved^  and  gives  them 
the  right  of  action.  In  either  view  of  the 
case,  the  plaintiffs  wduld  be  Entitled  to 
costs  had  they  siiete^ed< 

Mr.  A  tlorhey  General  afid  Mr.  Bronghamt 
contrii.— 'Most  of  the  cases  cited  by  thcj 
other  side^  were  opoit  the  stttttit^  H  Bliif. 
c.  5 ;  the  sixth  fiectiMi  of  which,  exemptt 
from  its  operation  all  bodies  corporate,  and 
consequently  exetnpting  the  present  plain- 
tiflb.  Ahd  111  those  cases  the  partis  who 
sued  were  clearly  the  parties  aggrieved* 
The  plaintiffs  deny  that  thejr  sued  to  the 
parties  aggrieved,  for  they  f^ere  not  tte 
defendant's  patiehts,  not  does  it  app«far  that 
they  ever  took  any  of  hi^  IMdlcineS.  NoT 
does  the  case  in  SfkinHer  Upj^f^  tbtfufrh  iltf 
authority  may  be  admitted.  It  appfies  tif 
cases  Wh^re  the  benefit  df  the  penalty  fgbH 
to  the  plaintiffi.  Herd  thd  peMif  godi 
half  to  the  King  and  half  to  the  College. 

The  C^ri  took  time  to  consider}  end 
on  the  £6ih  of  May^  the  jedgment  Wis  de^ 
livered  by 

Loi^  Teraerderi.^Ii  il¥ni  Hoi  denied  it 
the  argument,  that  the  test  by  which  to  iff 
the  plaintiffs'  liability  to  pay  the  costs  by 
Ttnaon  of  their  failtore,  woold  bfe  in  die 
question,  whether  they  woiiM  MVtf  teM 
entitled  to  receive  COStf  had  they  succeeded* 
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Yfft  have  poiisijerecl  the  epse  with  ipefe- 
rence  ^  that  qi^estipn,  and  we  are  of 
qpinioii,  that  if  th^  plajptifTs  had  succeeded^ 
tney  would  have  been  entitled  to  coata* 
Where  a  right  to  a  penalty  vests  in  a  par- 
ticular person,  the  withholding  the  amount 
from  him,  is,  in  point  of  law,  an  injury,  for 
which  he  is  entitled  to  recover  damages. 
There  are  ^ey^r^  o||sf«  upon  thia  S|i)>jeet ;; 
the  leading  one  of  which  was  cited  from 
Skwner*s  Reports ;  and  in  which  we  concur. 
The  case  o{  North  v,  fVingfiie(G%  is  to  the 

aaina  effect,,  ^nd  prppe?d.8  uppn  the  same 
principle.  In  that  case  the  judgment  of 
the  Cotirt  ia  in  these  words, — *'\¥hen  a 
at^tute  gives  a  penalty  certain,  and  gives  an 
action  of  debt,  thei)  if  i\^p  defendant  dotl)  not 
pay  it  upon  demand,  but  enforceth  the  party 
into  a  auit,  and  he  recovers  by  action  of 
de|)t,  ex  coKseijuendf  he  shal]  recover  his 
damages,  because  he  did  not  pay  the  duty 
due  by  the  statute  upon  demand ;  and  he 
shall  also  recover  costs,  for  otherwise  he 
should  be  i|t  a  loss  to  expend  more  than  he 
ifcoverSs  which  the  statute  never  intended." 
The  judgment  goes  on  to  shew  that  the 
G^ae  is  atherwise,  where  |he  duty  is  uncer'r 
tfiifV,  as  where  the  nation  js  to  recover  treble 
damages  upon  the  Statute  of  W^ste,  and  so 
ofi.  Xh^t  would  also  b<3  the  pase  of  a  com- 
mon ^fprineri  who  ^eks  to  avail  himself 
of  a  right  given  to  any  person  to  sue  for  a 
penalty.  No  injury  is  dope  to  thf  infor- 
mer by  not  paying  the  penalty  to  him,  any 
more  than  by  not  paying  it  to  any  other 
Mrson  {  for  the  rjght  to  payiment  is  vested 
m  thf^  particular  person,  not  by  the  offence, 
hut  hjF  |he  action  bfQught  to  recover  the 
penalty.  This  seema  to  hiive  been  the 
^pctrine  also  in  ^e  fase  of  The  Corporq^ 
|ij^  qf  .Piyn^MUh  v.  Werrmg^  vh>ch  was 
cited  in  the  ftrffument.  IJpon  the  principle 
jaid  dQWB  by  Uiose  cases,  and  to  which  we 
acoe4e»  we  ftre  of  qninjop  that  the  plaintiffs, 
b||d  th^y  suqceededf  woi^ld  have  been  en- 
titled to  T^eeiv^  costs ;  ai^d  having  failed, 
aa  a  cgnseqpence,  they  are  liable  to  paf 
oos^.  It  was  proposed  in  the  argument,  to 
treat  the  right  granted  to  the  plaintiffs  as  i| 
n^9P^ly  ^  b^^  we  do  not  consider  that  the 
mvilege^  gvan^ed  to  that  learned  hody  ci|n 
i|e  properly  viewe4  IR  that  light.  The 
llieiid^  have  ^o  monopoly ;  ^r  th^y  can^t 


n^  maintain  any  action  for  their  feea,  any 
ipore  than  the  learned  members  qf  the  bar, 
to  whom,  as  well  as  to  physicians,  the  ponir 
pensatjon  given,  in  one  c^se  by  the  patient| 
and  in  the  other  by  the  client,  is  voluntary ; 
the  service  performed  being  entirely  of  an 
honorary  nature.  For  these  reasons,  we 
are  of  opinion  that  the  present  rule  must  be 
discharged, 

Rule  discharged* 


1609,      .7    MAHDEIMTOir  9.  BPBE&TSOH 
May2£.     )  ANBAKOTHBR. 

S$sUu$eqfLimiUUiaM'^omt  ConirsieUntK 

1.  P^ympni  en  acaaml  of  a  debt  by  ong 
joint  contraetor  will  bind  the  oiher^  so  as  to 
deprive  him  of  the  benefit  of  the  Statute  of 
Limitations^  although  hi  may  have  no  notice 
of  such  payment, 

2.  Bui  where  an  acknowledgment  of  a 
debt  by  one  joint  contractor  is  relied  upon  to 
charge  the  other,  and  the  terms  qf  the  ac- 
knowledgment  are  such  as  to  leave  it  doubt' 

fulf  whether  it  applies  to  the  joint  or  to  some 
o.ih^rdebt — sevauietthat  the  oqus  of  shewing 
to  what  debt  it  ^pplie^,  will  lie  upon  the 
plaintiff. 

This  w|i8  an  actiqn  of  assumpsit,  brotight 
1;p  recover  the  principal  apd  interest  alleged 
tp  be  d\]e  on  a  proinissQry  note,  dqted  the 
9th  of  July  1817,  and  made  by  the  i^bove? 
named  defendants,  whereby  they  promised 
tp  pay  tp  the  abpve-nan^^d  plaintiff,  one 
day  ^fter  date,  the  sum  of  600^. 

The  declaration  contained  counts  on  the 
note,  at^d  the  usual  common  counts  for 
iponey  l^nt,  mopey  paid,  h^ld  and  received^ 
and  money  du^  upon  an  Recount  stated. 

The  defendapt  Jlobertson  suffered  judg- 
inent  by  default,  and  the  defendant  Reid 
pleaded  ilie  general  issue,  and  the  Statute 
of  iiimjti^tion^ — qpon  which  issues  were 
joined, 

Upqq  the  trial,  a  verdict  W2^  found  for 
(he  plaintiff  for  695/.,8i9bject  to  the  opinioi^ 
pf  the  Court  upon  the  following 

CABB. 

'  On  the  0th  of  July  1817,  the  defendants 
signed  |he  fboverinentioned  note,  of  which 
ihe  following  is  i^  copy :— - 


ftSft 


COUftT  OF  KING'S  BENCH : 


"  £  600.  London,  July  9, 1 817. ' 

''  One  day  afler  date,  we  promise  to 
pay  to  Mrs.  Ann  Archer  Manderston,  at 
the  Bank  of  Scotland,  Edinburgh,  the  sum 
of  six  hundred  pounds,  value  received. 

•*  Wm.  Robertson. 
"T.Beid." 


'  The  plaintiff  proved  the  following  ac- 
count, and  letter  sent  by  the  defendant 
Robertson  to  the  plaintiff  on  the  Ist  of  June 
1825. 


Da— MRS.  MANDERSTON  in  Account  with  WILLIAM  ROBERTSON,— Cr. 


1823. 
Aag,  11. 
Nov.  13. 

1824. 
Jan.  25. 
April  23. 
May  20. 
Nov.  29. 

1825. 
May  3. 

3i. 


of'  «. 

To  Bank  Post  Bill ........  15  0 

Do do 25  0 

Bank  Note 1.  10  0 

..  do 10  0 

..  do 20  0 

. .  do 20  0 

Bank  Note,  ] 6,329,  per  \   .^  n 

Mr. W.Mather          j"  i"  " 

BaakNote 20  0 


d. 
0 
0 

0 
0 
0 
0 

■ 

0 
0 


Balance.  •••. .  665    5    7 


^795    5    7 


.1823.  J!,   t. 

May  28.    By  Balance 635    5 

Aug.  13.     Second  Qr8.Pension,  1823..     12  10 


Nor.  IS. 

1824. 
Feb.  12. 
May  12. 
Aug.  11. 
Nov.  11. 

1825. 
Feb.  10. 
May  31. 


Third  do 12  10 

Fourth  do. 12  10 

First  do.  1824 12  10 

Second  do 12  10 

Third  do 12  10 


Fourth  do 12  10 

Interest  on  6001.  from  Jan.^ 

1,  182S,  to  this  date,  V  72  10 
5  per  cent.  j 


d. 
7 
0 
0 

0 
0 
0 
0 

0 

0 


795     5    7 


Balance ,.«£665    5    7 


June  1,1835. 
"  My  dearest  Madam, — I  have  been  wait- 
ing for  some  days  in  expectation  of  again 
hearing  from  you,  relative  to  Mr.  Mather's 
arrival  at  Hamilton.  The  fact  of  the  matter 
is,  I  sent  a  letter  by  the  James  Watt^  ad- 
dressed to  you,  and  to  the  care  of  Mr.  Ma- 
ther. I  went  down  with  it  myself  to  Black- 
wall,  dhd  went  on  board  the  steam-vessel 
about  eight  o'clock,  in  hopes  of  seeing  Mr. 
M. ;  and  after  waiting  some  time  without 
this  pleasure,  I  gave  my  letter  into  the 
hands  of  the  captain,  who  promised  to  de- 
liver it  to  Mr.  M.  immediately  on  his  ar- 
rival on  board — this  letter  enclosed  a  bank 
note;  for  101.  No.  16,3!^9,  which,  notwith- 
standing my  not  hearing  of  its  safe  arrival, 
am  in  strong  hopes  such  is  the  case.  I  now 
without  further  delay  enclose  a  Bank  of 
England  note,  No.  8966,  20/.  and  state- 
ment of  account  annexed  up  to  the  pre- 
sent time,  and '  shall  be  glad  to  hear  from 
you  early  for  two  reasons  :  first,  your  own 
health,  which  I  sincerely  hope  is  noW  iti 
good  condition ;  secondly  to  learn  the  fate 
of  my  letter,  per  James  Walt.  .  I  shall  write 
fetiore  fully  after  hearing  from  you,  but  do 
not  wish  to  lose  another  post.  I  have  never 
had  any  communication  from  Mrs.  ^aillie 


on  what  we  talked  about,  but  am  well  con- 
vinced, that,  if  not  forgotten,  nothing  has 
offered  to  speak  of. 
-  *<  Yours  most  sincerely  and  alTectionately, 

"  William  Robertson." 
-'  "  Mrs.  P.  Manderston, 
Patrick  Brae, 
By  Hamilton,  Lanarkshire." 

The  plaintiff  also  called  a  witness  named 
Archer,  her  brother-in-law,   who  proved, 
that  in  the  summer  of  the  year  1826,  he 
had  conversed  with  Reid  upon  die -subject 
of  the  note ;-  when  Reid  said,  there  was 
such  a  thing  as  the  note,  but  that  it  was 
made  so  long  ago,  that  he,  Reid,  had  almost 
forgot  it,  and  at  the  same  time  requested  the 
witness  to  procure  for  him  a  copy  of  it. 
'   The  witness  also  further  stated,  that,  af- 
terwards, he  accordingly  did  procure  for 
Reid  a  copy  of  the  note ;  and  that  when  he 
delivered  such  copy  to  Reid,  Reid  observed, 
that  when  the  note  was  given,  he  was  as- 
sured by  Robertson  that  the  money  would 
never  be  called  for.     The   plaintiff  also 
called  another  witness,  who  proved,   that 
the  son  of  the  defendant  Reid  sen!  him  to 
the  former  witness,  Archer ;  that  he  after- 
wards saw    Reidi   and  told  him  he  bad 
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spoken  to  Archer,  who  was  going  to  com-' 
mence  legal  proceedings  for  the  amount, 
bat  if  he  would  *  put  any  proposition  in 
writing,  Archer  would  forward  it  to  his 
sister  ;  to  which  Reid  said,  he  did  not  con- 
sider himself  liable  for  the  amount,  and 
wbuld  do  no  such  thing. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  above-stated  evidence  was 
sufficient  to  take  the  case  out  of  the  Statute 
of  Limitations  as  against  Reid.  If  the 
Court  should  be  of  opinion  that  it  was, 
the  verdict  was  to  stand ;  if  the  Court 
should  be  of  opinion  that  the  evidence  was 
insufficient,  a  nonsuit  to  be  entered. 

Mr.  PlatU  for  the  plaintiff. — There  was 
enough  in  this  case  to  take  it  out  of  the 
Statute  of  Limitations.  What  was  done 
by  Robertson  was  sufficient  for  this  pur- 
pose ;  so  that  there  is  no  necessity  to  place 
any  reliance  upon  what  was  said  or  done 
by  the  other  defendant.  It  is  well  esta- 
blished, that  a  payment  made  by  one  of  two 
persons,  jointly  liable,  is,  in  law,  the  pay-' 
ment  of  both ;  and  all  the  legal  conse- 
quences must  equally  '  afilect  both.  This 
was  laid  down  as  early  as  the  case  of  Wkxi" 
eomft  V.  Wh\img{y\  and  was  followed  by 
Jackstm  V.  Fairhank  (2),  Per/uim  v.  Ratjnel 
(8),  Wood  and  another  v.  Braddick  (4) ; 
and  see  this  point,  in  the  recent  case 
of  Burleigh  v.  StoU  (5).  The  statute 
presses  equally  against  the  plaintifl^  where 
thera  are  co-plaintiffs ;  for  in  the  case  of 
Perry  and  others  v.  Jackson  (6),  it  was  held, 
that  if  one  plaintiff  be  abroad,  and  the 
others  in  England,  the  action  must  be 
brought  within  six  years  after  the  cause  of 
action  arises.  The  case  of  Piiiman  v. 
Foster  {7),  may  be  relied  on  by  the  other 
side ;  but  it  is  mainly  distinguishable  from 
the  present  case.  There,  the  acknowledg- 
ment was  made  by  one,  and  sought  to  be 
charged  against  the  other,  who  at  that  time 
was  under  a  disability  of  making  a  promise 
herself;  she  having  become  a  married 
woman. 


(1)  D«ugK  650. 
.    (S)  9  H.  Bl.  S40. 

(3)  2  Bing.  306  ;  9  Moore,  566. 
'   (4;  1  Taunt.  104. 

<5)  8B.&  C.^,*  SM.&R.9S)  6Law  Jo«n. 
K.B.  itSt. 

.(6)  4  Term  Rep.  516.  ^ 

(7)  i  B.  &  C.248i    2  D.'&  R.  363;    1  Law 
Journ.  K.B.  81. 


''  Mr,AdolphuSi  contra.^--The  evidence  was 
not  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations,  as  regards  the  de* 
fendant  Reid,  who  was  a  perfect  stranger  to 
all  those  acknowledgments  made  by  his 
co-defendant,  and  who  cannot  come  pre- 
pared on  the  trial  to  explain  them  : — for 
this  reason, — although  it  may  be  admitted 
that  a  clear  and  express  acknowledgment 
made  by  one  of  two  persons,  jointly  liable,' 
will  be  sufficient  to  chai'ge  the  other,  yet  in 
this  case  the  acknowledgment  is  not  clear 
and  express ;  for  it  is  impossible  to  -say 
that  the  account  rendered  by  Robertson,  or 
his  letter  to  the  plaintiff,  refers  to  the  pro- 
missory note,  upon  which  this  action  is 
brought.  There  is  no  mention  made  of 
the  note  ;  nor  anything  which  of  necessity 
refers  to  it.  The  plaintiff  was  bound  to 
shew  by  extrinsic  evidence,  if  she  could, 
that  the  account  referred  to  the  promissory 
note,  and  to  no  other  transaction.  For 
aught  that  appears  to  the  contrary,  the 
account  may  relate  to  a  transaction  perfectly 
distinct,  between  the  plaintiff  and  Robertson 
alone.  The  failure  of  the  plaintiff's  evi« 
dence  in  tliis  respect,  brings  the  case  pre- 
cisely within  the  principle  of  Holme  v. 
Green{^).  It  was  an  action  by  the  in- 
dorsee of  a  promissory  note,  against  the 
maker ;  the  note,  bearing  date  the  S5th  of 
March  1 805,  was  made  jointly  by  Green 
and  Salter,  who  was  dead,  for  the  payment 
of  300/.  to  Holme  &  Wilson ;  and  by 
them  indorsed  to  Holme,  the  plaintiff,  on 
his  private  account.  The  defendant  had 
pleaded  the  general  issue,  and  the  Statute 
of  Limitations.  Replication — that  the  suit 
was  commenced  within  six  years  after  the 
promise.  The  facts  were  these: — Salter 
being  the  clerk  of  Holme  and  Wilson,  the 
latter  advanced  to  him  the  sum  of  600/. 
for  securing  the  repayment  of  300/.  of 
which  the  note  in  question  was  given  by 
Salter,  and  by  Green,  the  defendant  as  his 
surety.  In  order  to  take  the  case  out  of 
the  statute,  the  plaintiff  relied  principally 
on  the  fact,  that  on  the  19th  of  February 
1810,  a  cheque  had  been  paid  by  Holme 
&  Wilson  to  Salter,  who  was  still  in  their 
service,  and  that  this  had  been  paid  in  on 
Holme's  the  plaintiff's  private  account.  It 
was  also  in  evidence,  that  .when  the  defen- 
ce) i  Stark.  R«p»  488* 
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dant  was  applied  to  for  pny^ent  <if  the  note^ 
he  8^d,  he  understood  thjBt  it  had  been 
paid.  It  w^s  contended  that  the  payment 
of  the  501,  cheque  on  the  t^cpunt  of  ^he 
plaintiff,  munt  be  ^ttribu^ed  to  his  elaip[) 
upon  the  biI1|  unless  jt  could  be  shewn  bjr 
the  defendant,  that  some  othpr  account  e^* 
i^ted  b^^ween  the  pfirties.  Now  the  obser- 
vation ipsde  by  Lord  Ellenborough  upon 
this  19  peculiarly  forcible  :  he  said,  "  There 
would  be  no  such  thing  as  the  Statute 
of  {^imitations,  if  this  doctrine  were  to  pre- 
vail. An  acknowledgment  to  )>ind  a  part- 
ner, ought  to  be  clear  and  distinct.  This 
would  be  an  extravagant  extension  of  the 
case  of  fVhilcomb  v.  Whiting.  Unless  there 
be  an  express  and  unequivocal  acknow- 
ledgment of  an  existing  debt  by  one  partner^ 
it  will  not  bind  the  other.  To  admit  evi- 
()ence  to  shew  to  what  particular  account  a 
payment  relatedi  so  as  to  make  \i  operate 
as  an  acknowledgment,  would  be  attended 
with  ^11  the  difficulty  an4  mischief  of  open- 
ing and  unsettling  cpmplici|ted  accounts.  If 
this  were  tp  be  admitted,  it  would  operate 
as  a  recipe  for  taking  a  case  out  of  the  statute, 
by  means  pf  obscure  apd  unsatisfiictory  evi- 
dence. I  shall  certifinly  intimate  to  the 
jury  that  this  is  not  enough  to  take  the  c^<3 
out  of  the  statute."  His  Lordship  advised 
the  jury  accordingly,  and  they  found  a  ver- 
dict for  the  defendant. 

The  necessity  of  requiring  clear  and 
express  evidence,  that  the  acknowledgment 
relied  upon  had  reference  to  no  other  thilll 
the  debt  in  question,  was  also  pointed  out 
by  the  satne  learned  Judge  in  the  case  of 
Brandram  and  fakers  v.  fVhart<m{9),  His 
Lordship  then  said,  "  This  doctrine  of  re- 
butting the  Statute  of  Limitations  by  an 
acknowledgment  pther  than  thst  of  the 
party  himself,  bpgan  with  the  case  of  fFAi/- 
c«mt6  V.  Whiting.  By  that  decision,  (where 
however  there  was  an  express  scknowledg- 
ment,  by  the  actual  paynient  of  a  part  of  the 
debt  by  one  of  the  parties  liable,)  I  am 
bound.  But  that  case  was  full  of  hardship ) 
for  this  inconvenience  nay  foUpw  from  it ; 
suppose  a  person  liable*  jointly  with  thirty 
or  forty  others  to  a  debt ;  he  inay  hfive  ac* 
tually  paid  it»  may  hsve  had  inbjs  possession 
the  document  by  which  that  payment  waa 
proved}  but  may  have  lost  his   receipt: 

(9)  1  Bsia.  Is  AkU  M. 


then,  though  thi#  srap  oqe  of  tb9  ver;  e^fisi 
which  the  statutd  WM  piisse4  to  protecti  hi$ 
may  still  h^  bound,  and  his  li^huity  be  x^y 
vived  by  a  random  acknpwledgro^nt^  ms4e 
by  %o\f^  one  of  the  thirty  qr  forty  otherst 
who  may  be  careless  of  whf  t  mischief  he 
is  doing,  and  who  may  ^ ven  not  know  of 
the  payment  which  has  bepp  ma4e.  Peyond 
that  case,  therefore,  \  am  not  preparfd  tq 
gp,  so  as  to  deprive  ^  party  of  the  advan- 
tsgp  given  him  by  the  statute,  by  mefuis  of 
an  implied  acknowledgment.-' 

MnPlattt  in  reply. — The  jury  were 
ifarranted  in  believing  thi|t  the  account  in- 
ferred only  to  the  dent  in  question ;  as  it 
was  not  suggested  that  it  could  refer  to  any 
thing  else. 

Lord  TVnfffcbii.— It  seems  to  have  lieen 
ta)ien  for  gran^d  op  the  trial,  that  the  p^y? 
ment  referred  to  the  prpmissory  pote  m 
question ;  and  the  case  which  is  now  cited 
froip  Starkk'iReforti  w|^  tpt  there  quotedr 
If  the  payments  m^e  hy  Rofiertsoii  wer^ 
applicable  tq  the  promissory  npte,  the  lasj; 
case,  of  Biirleigh  v.  Stottt  is  expressly  ia 
point.  To  wbff^  else  than  the  propi^spiy 
note  cQuld  the  payments  upply  ?  Thefe  is 
this  difference  between  the  present  case  an4 
tlmt  in  Aofftic;  tliati  ip  that  case,  th^  noi^ 
was  made  to  Holme  &  Wilson,  and  was  af? 
terwsrds  hy  them  ii|dQrse4  to  Holnie  alpne* 
Now,  when  Salter  mad^  the  psym^nt  on 
Holme's  private  account,  it  does  liot  f ppeas 
that  he  Jfenew  the  note  hsd  been  indorsed  (q 
Holme  ^lone  ;  sp  that  thj^t  fact  was  w§n^ 
ingf  in  orcier  to  justify  the  in^reqce  that 
Salter  was  making  the  payment  pxt  accqunt 
of  the  no^.  Th^ce  is  that  difference  in  the 
two  cases ;  \iu\  certainly,  on  the  trial  of  thii| 
causPi  nq  questiop  was  made,  as  to  whether 
the  payment  ma4«i  and  the  fieqpupta  reihi 
dered,  by  Bobestspp,  reCirTf4  to  fpythi^g 
but  the  note  in  qu^stioni 

Afr»  Justice  Bayky* — Wh^t  was  4opa  )>9 
Bobertson  ukes  the  casp  piit  of  the  Stflutu 
of  Limitations,  by  reason  of  the  joint  lipiy 
bility  of  Robertson  and  the  present  defen- 
dant: that  is  to  say,  assuming  chat  the 
account  rendered  by  Bqbertson  applied  to 
the  note  in  question.  Tl^ere  wap  i)o  ef  i- 
lieBoe  of  any  other  transection  between  tho 
parties  to  which  it  could  apply.  The  qiias* 
tipp,  indeedi  |a  one  of  uig%  iiidier  i^t^  oi 
law. 
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Mk  JmHee  LUiUfiide  to^tnrfkd, 
Mr.  JuHite  Parke.-^I  concur  #Uh  tlife 
rest  of  the  Court  in  the  judgment,  which  is 
td  be  giten  in  the  present  case ;  but  I  do  so, 
because,  Uj^on  the  trial  6f  the  irause,  there 
was  no  dispute  as  to  the  fact,  that  the  pay- 
iiMts  made,  and  th^  accouht  rendered  by 
Robettson,  applied  to  the  note  in  qUestioH. 
1  etitirely  agrefe  ih  the  observiltiotis  made 
by  Lord  EUenborough  with  respect  to  cases 
of  this  desctiptioii. 

Pa$tea  to  the  phOiiff: 

[See  the  ict,  9  Oed.  4.  c.  14;  (eorainonly 
called  Ldr^  Tenterden's  Adt),  and  the  cases 
upoii  the  Statute  of  Lidntatiorts,  cbllected 
hi  2  ChittjTs  Statutes,  title;  ''  Limitations,'' 
p.  709.  Mliny  of  the  decisions  before  that 
idt  win  be  applicable  to  cMes  whieh  tnay 
cRSdor  hereailer.j 
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t  vAlt  V.    OWsk,  KMt.    AND 
J^  OT^SI^. 

Naval  Articles  of  War — Purser* 

[  A  purser  in  the  navgf  charged  with  making 

false  entries  in  Ute  ship*s  books,  fir  the  mar''^ 

poses  of  fraudg  is  liable  to  be  tried  by  a 

IfdtiU  CmH  Mmidti  under  the  SBth  of  the 

drtielei  in^i^tpoMed  in  the  ftZ  Geo.  %.  c.  98. 

This  ^as  an  actidn  of  trespass,  com- 
^nended  hi  MiehaelmaS  terih,  1826.  The 
declaratioii  stated,  that  the  defendants,  on  the 
7th  of  Jfthuary  1825,  together  with  celrtain 
other  persons,  being  then  und^r  ilie  control 
ihd  eohintafid  of  the  defendants.  With  force 
and  arms,  made  an  assault  tfpori  the  plaintiff*, 
itid  ifUbHsdned,  and  cahsed  and  procured 
htm  to  be  kept  and  detained  in  prison  there 
lor  tRre^  days.  Specml  damage  was  as- 
signed,  having  reference  to  the  plaintiff's 
\&B  df  rankj  he.  aS  i(  purser  in  his  Majesty's 

The  declaration  cdiitiltned  two  other 
ddttnts,  irieach  of  whieh^  the  same  cause  of 
HdtioB  Was  differently  stated. 

In  Hilary  term  18274  the  defendants 
]ykidedt — first,  the  general  issue.  Not 
Ooiity;  Mid  five  otheir  pleas,  only  the 
iefoiki  Slid  fodrth  of  whidh,  it  appears,  at d 
Aaiefna  t6  be  stated  hi  this  fedse;  but 
earn  pOf  H  dt  Ubcfrty  to  reibt  td  tfi6 


]flaadings.  The  second  plea  stilted,  that 
the  plamiiff  was  a  person  in  and  belonging 
to  the  fleet  of  our  Lord  the  King,  and  in 
actual  service  and  full  pay  in  the  said  fleet, 
viz.  an  officer  in  and  of  his  Majesty's 
naval  service,  to  wit,  a  purser  in  his  said 
Majesty's  naval  service,  and,  as  such  officer 
and  purser,  was  employed  in  his  said  Ma- 
jesty's naval  service,  as  purser  of  a  certain 
ship  of  war  of  his  said  Majestv,  to  wit,  the 
ship  Perseus;  atid  that  ssld  plaintifl)  being 
such  officer  and  purser  in  Such  actual  service 
and  filll  pay  as  aforesaid,  and  so  employed 
as  aforesaid,  before  the  said  time,  when, 
&c.  to  wit,  on  the  day  and  year  aforesaid^ 
on  board  the  said  Mb  Perseus,  the  same  then 
being  Within  the  jurisdiction  of  the  Admi- 
ralty of  Englatid,  to  wit,  in  the  River  Thames, 
committed  and  was  guilty  of  a  certain  of- 
fence, and  breadh  of  his  duty  as  such 
officer  and  purser  as  aforesaid,  cognizable 
by  a  Maval  Court  Martial,  to  Wit,  of  frau- 
dulently and  unlawfully  charging  twenty- 
six  blankets  against  twenty-six  supernu- 
dlerary  seamen,  to  whonl  notie  had  been 
issued,  and  of  making,  in  otder  to  such 
fraudulent  charge,  certairi  false  entries  in 
a  certaid  bodk  of  the  said  Ship  Perseus. — 
And  the  plea  goes  on  to  state  the  com- 
plaint duly  made  to  the  Lords  Commis- 
sionefs  of  the  Admiralty,  within  three  yeara 
afler  the  comniittiufj  of  the  said  offehce ; 
their  Lordships'  order  duly  issued  td  assemi- 
ble  a  Court  Martial,  defendant  Owen  being 
president ;  the  due  summoning  and  assem- 
bling of  the  same ;  that  defendants,  with 
others,  duly  held  the  same,  for  the  purpose 
of  ti-yihg  the  plaintiff  on  board  his  Majesty's 
ship  Printe  Regent,  in  the  port  of  Chatham ; 
that  the  said  Court  did  duly  try  him  for  the 
said  offence ;  and  that  having  weighed  and 
considered  the  evidence  produced  against  the 
plaintiff,  and  his  statement  and  evidence  in 
his  defence, — the  Court  Was  of  opinion, 
that  the  charge  of  the  said  offence  had  been 
proved  against  the  plaintiff,  and,  in  conse- 
quence thereof,  did  adjiidge'hiih  to  be  dis- 
missed from  his  Majesty's  service,  and 
rendered  incapable  of  ever  serving  as  a 
|)Ur8er  in  the  navy  of  his  Majesty,  his  heirs 
ttni  successofs  ;  that  the  defendants,  with 
(he  other  members  df  the  Court  Mattial, 
did,  within  the  Admiralty  jurisdictidn,  td 
if'ii,  in  the  said  pdrt,  on  board  the  said  ship, 
eduse  iM  ]fiiMft  to  be  titk^n  into  custody 
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with  no  unnecessary  violence>  and  detained, 
on  board  the  said  ship  during  his  trial,  for 
the  purpose  of  such  trial,  as  they  lawfully 
might  for  the  cause  aforesaid,  which  are 
the  same  supposed  trespaasesi  &c.  The 
fourth  plea  is  the  same  with  the  second, 
except  that,  instead  of  averring  the  plain- 
tiff to  have  committed  the  offence  men-, 
tioned  in  the  second  plea,  it  merely  avers 
complaint  in  writing  to  have  been  duly 
made  to  the  Admiralty  of  his  having  com- 
mitted that  offence. 

The  replication  joins  issue  on  the  first 
plea,  and  as  to  all  the  other  pleas,  replies 
de  injuridt  whereupon  the  second,  third, 
fourth,  fifth,  and  sixth  issues  are  joined. 

At  the  adjourned  Sittings  for  London, 
after  Trinity  term  1827,  tlie  cause  came  on 
to  be  tried  at  Guildhall,  before  Lord  Ten«, 
terden ;  upon  which  trial,  all  the  facts 
stated  in  the  fourth  plea  were  proved  or 
admitted,  and  all  the  facts  stated  in  the 
second  plea,  except  the  fact  therein  stated 
—that  the  plaintiff  had  committed  the  of- 
fence with  which  he  was  charged ;  and  it 
was  also  proved  to  be  the  invariable  prac- 
tice in  all  Naval  Courts  Martial,  for  the 
party  accused  to  be  in  custody  during  the. 
trial. 

The  plaintiff  was  nonsuited. 

In  Michaelmas  term  last,  the  Lord  Chief 
Justice  was,  upon  hearing  the  attornies  or 
agents,  pleased  to  order,  that,  instead  of  the 
nonsuit  in  this  cause,  a  verdict  should  be 
entered  for  the  defendants  on  the  second 
and  fourth  issues,  and  for  the  plaintiff  on  tlie 
other  issues. 

In  Hilary  term  following,  a  rule  was 
granted  to  shew  cause  why  the  judgment 
in  this  cause  should  not  be  entered  for  the 
plaintiff  on  the  whole  of  the. counts  in  the 
declaration,  notwithstanding  the  verdict; 
which  rule  coming  on  to  be  heard,  the 
Court  suggested  that  the  points  in  question 
in  this  cause  should  be  made  the  subject- 
matter  of  a  special  case,  and  a  rule  for  that 
purpose  was  thereupon  made. 

The  naval  article  of  war,  viz.  the  SGth, 
mentioned  in  the  statute  of  22  Geo.  2.. 
c.  33,  and  upon  which  the  defendants  prin<* 
cipally  relied,  is  as  follows : — "  All  other 
crimes,  not  capital,  committed  by  any  per- 
son or  persons  in  the  fleet,  which  are  not, 
mentioned  in  this  act,  or  for  which  'no> 
punishment  is.  hereby  directed  to  be  inflict<*; 


ed,  shall  be  punishable  according  to  the 
laws  and  customs  in   such  cases  used  at 


sea. 


t) 


The  question  for  the  opinion  of  the  Court 
was — Whetlier,  under  the  circumstances 
above  stated,  the  defendants  are  entitled  to 
judgment.  If  the  Court  shall  be  of  opi«, 
nion  that  they  are  not,  such  order  to  be 
made  herein,  as  to  t}ie.  Court  should  seem 
fit. 

Mr,  Barnewall,  for  the  plaintiff. — The. 
question  is,  whether  th^  offence  committed 
by  the  plaintiff  as  a  purser,  was  such  an 
offence  as  gave  jurisdiction  to  a  Na?al 
Court  Martial,  according  to  the  terras  o^ 
the  36th  of  the  articles  incorporated  in  the 
22  Geo.  2.  a  33.  The  offence  committed 
by  the  plaintiff  was,  no  doubt,  an  indictable 
misdemeanor,  and  punishable  at  the  com- 
mon law.  These  articles,  which  are  to  give 
authority  to  a  jurisdiction  out  of  the  com- 
mon law,  are  to  be  consttued  strictly.  The 
article  relied  upon  by  the  other  side,  the 
36th,  is  the  last  in  point  of  order.  Several 
of  the  others  relate  to  the  n^ilitary  profession. 
The  24th,  33rd,  and  the  36th,  are  the  ma- 
terial articles. 

The  following  are  the  twenty-fourth  and 
thirty- third  articles. 

24th,  There  shall  be  no  wasteful  ex- 
pense of  any  powder,  shot,  ammunition,  or. 
other  stores  in  the  fleet,  nor  any  embezzle- 
ment thereof;  but  the  stores  and  provi- 
sions shall  be  carefully  preserved  ;  upon 
pain  of  such  punishment,  to  be  inflicted 
upon  the  offenders,  abettors,  buyers,  and 
receivers  (being  persons  subject  to  naval 
discipline),  as  sliail  be  by  a  Court  Martial 
found  just  in  that  behalf. 

33rd.  If  any  flag  officer,  captain  or  com-^ 
mander,  or  lieutenant  belonging  to  the  fleet, 
shall  be  convicted  before  a  Court  Martial  of 
behaving  in  a  scandalous,  infamous,  cruel^ 
oppressive  br  fraudulent  manner,  imbecom- 
ing  the  character  of  an  officer,  he  shall  ba 
dismissed  from  his  Majesty's  service. 

The  3()th  article,  relied  on  by  the  other 
side,  is  mentioned  in  the  special  case ;  but 
it  may  be  here  repeated. 

36th.  All  other  crimes,  not  capita],  com* 
mitted  by  any  person  or  persons  in  the  fleet« 
which  are  not  mentioned  in  tliis  act,  or  for, 
which  no  punishment  is  hereby  directed  to 
be  inflictedi  shall  be  punished  accordim  to^ 
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the  lavva  and  ctt9totna  in  such  eases  used  at 
aea« 

Now,  in  legal  works  of  the  higliest  •au'* 
thority,  a  distinction  is  taken  between  the 
word    "  crime,"   and   the   word    "  misde- 
tneanor" ;  and  although,  in  common  par*' 
lance,  the  former  is  understood  to  be  the 
generic  term,  and  to  include  the  latter,  yet  it 
is  not  80  understood  in  law.     The  word 
"  crime"  19  understood  to  be  applicable  to 
oflfenoes  of  a  higher  class  than  that  of  mis- 
demeanor.   It  is  80  treated  by  Dlackstone, 
in  his  Fourth  Commentaries,  c.  1,  and  by  Mr. 
Serjeant  Russell,  in  his  work  on  the  Crimi- 
nal Law.    He  entitles  his  treatise,  <*0a 
Crimes  and  Misdemeanors**    The  expres- 
sion,  "other  crimes,"    therefore,   as  it  is 
used  in  the  dStli  article,  must  be  understood 
to  mean  offences  of  a  higher  class  than  those 
merely  of  misdemeanor.     This  interpreta- 
tion seems  to  be  strengthened  by  the  words 
"  not  capital,"  after  the  word  •*  crimes,^' 
evidently  shewing,  that  offences  of  a  seri- 
ous nature  were  in  contemplation.     But, 
independent  of  this,  there  is  another  objec- 
tion to  the  proceeding  of  this  Court  Mar- 
tial, under  the  86th  article.     The  provi- 
sion 18,  in  respect  of  all  crimes,  not  capital, 
*<  which  are  not  mentioned  in  this  act ;"  but 
the  offence  charged   against   the  plaintiff*, 
supposing  it  to  be  a  crime  within  tlie  mean- 
ing of  the  words  in  the  introductory  part 
of  the  article,  had  been  mentioned  in  the 
act  before,  it  being  expressly  included  in  the 
dSrd  article,  as  it  was  a  charge  of  fraudu- 
lent conduct,  unbecoming  the  character  ot 
an  officer. 

Mr,  Maukf  contr^. — Lord  Teuterden, 
who  tried  this  cause,  had  no  doubt  that  tlie 
Court  Martial  had  authority  under  the  d6th 
article.  If  the  persons  who  commif  this 
offence  be  not  punishable  by  the  articles  of 
war,  they  would  not  be  punishable  at  all, 
whenever  the  offence  was  committed  at  sea  ; 
because,  the  Admiralty  jurisdiction  did  not 
extend  to  misdemeanors,  until  recent  acts 
of  parliament  gave  it  to  them.  But,  look- 
ing to  the  whole  of  the  articles,  can  there 
be  a  doubt  that  this  offence  is  within  their 
scope  ?— [Here  he  was  stopped.] 

Mr.JnsticeBayky. — It  is  conceded  by 
Mr.  Barnewall,  diat  this  ia  an  indictable 
V0L.VIL    K.B, 


misdemeanor.     It  is  the  mnkinir  false  en- 
tries  in  a  book,  for  the  purpose  of  defraud- 
ing the  public.     Then,  does  the  SGtli  ar- 
ticle apply  to  such  a  case  ?    It  says,  "  all 
other  crimes   not  capital."    Crime   is   the 
ffeneric  term,  not  merely  in  common  par- 
lance, but  in  law.     Misdemeanor  is  but  a 
subdivision;  for  every  misdemeanor  is  a 
crime.    Undoubtedly,  Mr.  Justice  Black- 
stone  has  used  the  expression  **  crimes  and 
misdemeanors,"  in  various  parts  of  his  first 
chapter  in  the  4th  vol.  of  his  Commentaries; 
but  that  chapter  is  headed  **  Of  the  nature 
of  Crimes,**  (not  saying  and  Misdemeanors^ 
and  their  punishment.     But  he  goes  on,  and 
treats  of  misdemeanor  as  a  subdivision  of 
crime.      There    is   really    no    foundation 
whatever  for  this   distinction,   as  applied 
to  the  argument  of  this  case.     The  next 
point  is,   that  the  case  cannot  be  within 
the  36th  article,  because   the  crime  has 
been  mentioned    before  in   the  d3rd  ar- 
ticle.    But  in  the  dSrd  article  it  is  men- 
tioned in  terms  totally  inapplicable  to  the 
plaintiff*;  the  expression  *' unbecoming  an 
officer"  as  there  used,  at  the  end  of  the 
article,  applies  evidently  to  officers  of  the 
degree  mentioned  in  tlie  previous  part  of 
the  article,  wnich  is  altogether  silent  as  to 
frauds  committed  by  officers  and  persons  of 
a  lower  description.     The  expression  in  the 
ICth  article,  "  not  mentioned  in  this  act," 
neans,  not  mentioned  with  reference  to  the 
particular  persons  who  are  mentioned  as 
the  objects  of  punishment.     The  construc- 
tion which  Mr.  Barnewall  wishes  us  to  give 
to  the  act,  would  leave  a  number  of  officers 
impunished.      The  expression  "not  men- 
tioned," means,  "  for  which  no  punishment 
is  authorized  by  this  act."     For  these  rea- 
sons, I  am  of  opinion,  that  the  pleas  are 
good  in  laW|  and  furnish  an  answer  to  the 
action. 

Mr,  Justice  Littledalc  and  Mr,  Justice 
Parke  concurred. 

Judgment  for  the  defendants* 
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Practice,  — Irregularity* 

1.  TJie  plainliff  cannot  sign  judgment 
after  plea  in  abatement^  because  the  affidavit 
to  verify  tlie  plea  was  sworn  before  tJie  defen^ 
danVs  attorney.  He  should  apply  to  UhC 
Court  to  set  aside  tlie  plea, 

2,  Such  a  plea,  fled  before  common  bail 
has  been  f  led,  is  warranted  by  common  bail 
filed  on  t/ie  sdme  day ;  so  that  the  plaintiff 
cannot  sign  judgment  on  a  following  day* 

The  defendant  pleaded  misnomer  in 
abatement.  The  plaintififsigned  j  udgment ; 
and  against  a  rule  for  setting  it  aside — 

Mr.  Chitty  now  shewed  cause. — There 
are  two  objections  to  this  plea  in  abatement. 
First,  the  affidavit  to~  verify  it  was  sworn 
before  the  defendant's  attorney. 

Mr,  Comyn,  contra,  referred  to  Horsfall  v. 
Matthewman^l),  as  in  point,  that  the  plain- 
tiff should  have  applied  to  the  Court  to 
set  aside  the  plea,  and  could  not  treat  the 
plea  as  a  nullity. 

The  Court  acceded  to  this. 

Mr*  Chitty, — ^The  second  objection  is, 
that  although  common  bail  was  filed  on  the 
same  day,  yet  it  was  not  until  after  the 
plea  had  been  filed.    But,  by — 

T/iC  Court, — ^No  matter;  the  whole  was 
on  one  day ;  and  tlie  plea  was  warranted  by 
the  common  bail. 

Rule  absolute* 
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Practice* — Amendmen I — New  Counts, 


Where  a  plaintiff  sued  upon  a  bill  of  ex* 
change  given  to  him,  and  it  appeared  on  the 
trial  tJiat,  by  agreement  between  the  parties, 
the  bill  had  been  cancelled,  and  another  bill 
given^  which  had  not  been  declared  upon,  and 
a  verdict  thereupon  passed  for  tlie  defendant, 
the  Court  refused  afterwards  to  allow  the 

(1)  3  Maul.  &  Selw  154. 


plaintiff  to  amend,  upon  payment  of  the  costs 
of  the  trial,  by  adding  counts  upon  the  nem 
biU. 

(This  case,  upon  tlie  discussion  of  the 
rule  for  a  new  trial,  will  be  found  in  7  Law 
Journ.  K.B.  156*) 

The  rule  which  had  been  obtained  by  the 
plaintiff  for  a  new  trial  having  been  dis- 
charged,  the  plaintiff  sought  to  amend  his 
declaration  by  adding  counts  upon  the  bill 
or  special  agreement  relating  to  the  new 
four  per  cent,  stock ;  treating  the  cancelling 
of  the  old  bill  as  the  consideration  for  the 
new.  The  application  for  leave  to  make 
this  amendment  was  made  in  the  first  in- 
stance before  Mr.  Justice  Littledale  and 
Mr.  Justice  Parke  at  chambers  ;  but,  being 
by  them  refused,  a  rule  to  shew  cause  why 
the  amendment  should  not  be  allowed  upon 
payment  of  the  costs  of  the  trial,  was  ob- 
tained by  Sir  James  Scarlett;  against  which, 

Mr*  Campbell  and  Mr*  Barstom  now 
shewed  cause« — ^The  Court,  if  they  allow  this 
amendment,  will  go  farther  than  has  ever 
yet  been  gone  according  to  any  precedent. 
This  is  the  case  of  a  plaintiff,  who,  having 
declared  upon  a  particular  contract,  gone  to 
trial,  failed,  moved  for  a  new  trial,  and 
failed,  now  seeks  to  engraft  upon  this  sec- 
tion, a  new  action  founded  upon  an  entirely 
new  contract.  No  case  has  gone  the 
length  of  autliorizing  this.  The  case  which 
has  gone  the  farthest  on  this  subject  is  that 
oi  Atkinson  v.  Bell{\)*  The  plaintiffs  were 
precluded  from  recovering  in  an  action  for 
goods  bargained  and  sold ;  but  were  permit- 
ted, on  payment  of  costs,  to  add  a  count  for 
not  accepting  tlie  goods.  In  that  case  it  was 
^ated  by  Mr.  Justice  Bayley,  (according 
to  .the  report  in  Danson  ^  Lloyd,)  that 
the  amendment  was  allowed  in  consequence 
of  the  very  peculiar  circumstances  of  the 
case,  which  was  not  to  be  drawn  into  a  pre- 
cedent for  the  future.  But,  even  if  that 
case  could  be  drawn  into  a  precedent,  it 
does  not  go  the  length  which  is  required  in 
the  present  case.  There  was  in  that  case 
but  one  contract ;  and  the  difficulty  under 
which  the  plaintiff  laboured,  was  in  notliav- 
ing  stated  his  case  in  the  declaration,  so  as 

(1)  8B.&C.277;  2M.&R.  t93i  1  Daasoa 
&  Uoyd,  93 >  6  Law  Joonu  K.D.  958. 
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to  let  in  evidence  of  what  the  contract  really 
Vfas,  So  that,  upon  the  contract,  as  it 
existed  hetween  the  parties,  the  plaintiff 
was  entitled  to  recover.  Here,  the  case  is 
essentially  different.  There  have  been  two 
distinct  contracts  between  the  parties.  The 
plaintiff  made  his  election  to  proceed  upon 
one ;  but  he  failed,  because  it  appeared  that 
that  contract  had  been  rescinded,  and  a  new 
contract  with  different  terms,  entered  into. 
So  that  the  contract  upon  which  the  plain- 
tiff commenced  his  action,  does  not  entitle 
him  to  recover,  in  any  form  of  pleading. 
His  action  upon  the  old  contract  has  en- 
tirely failed,  and  he  finds  he  must  proceed 
upon  the  new  contract.  It  is  submitted 
that  he  must  do  this  by  a  fresh  action ;  and 
that  the  Court  will  not  go  so  far  as  to  allow 
of  this  amendment ;  the  allowing  of  which 
will  lead  to  other  applications,  carrying  the 
doctrine  of  amendment  still  further.  The 
very  usual  answer  given  to  applications  to 
set  aside  nonsuits,  is  appropriate  to  the 
present  one.  That  answer  generally  is, 
*'  You  are  but  nonsuited;  you  are  not  con- 
cluded; you  may  bring  a  fresh  action." 
Here,  the  plaintiff  is  not  concluded,  be- 
cause, although  there  is,  in  point  of  form,  a 
verdict,  the  plaintiff  may  bring  a  fresh  ac- 
tion, and  the  judgment  on  the  present  ver- 
dict will  be  no  bar  to  that  action,  if  it  be 
founded  upon  the  new  contract.  If  this 
amendment  be  allowed,  the  defendant  may 
be  saddled  with  the  earlier  costs  of  the 
cause ;  because  he  may  have  no  defence  to 
the  new  counts ;  and  he  may  have  tried  the 
cause,  relying  solely  upon  the  former  ob- 
jectioDt 

• 

Sir  James  Scarlett  and  Mr,  Chitty,  contra. 
Even  if  there  be  no  precedent  for  this  appli- 
cation, the  Court,  in  the  exercise  of  that 
discretion  which  regulates  all  motions  to 
amend,  will  permit  this  amendment.  The 
objection  taken  on  the  the  trial  was  against 
the  merits  of  the  case ;  and  the  opposition 
to  this  motion  is  the  same.  The  allowing  of 
the  amendment  cannot  injure  the  defendant 
in  any  way ;  his  defence,  if  any  he  has,  can 
be  as  available,  whether  it  be  offered  to  the 
new  counts  if  allowed  in  this  action,  or  to 
the  same  counts  presented  in  point  of  form 
in  another  action.  But  this  application  is 
not  without  precedent.  The  Court  are  in 
the  daily   habit  of  allowing   declarations 


in  ejectment  to  be  amended,  by  adding 
counts  upon  new  demises,  on  terms  which 
the  Court  may  think  reasonable.  In  those 
cases,  a  new  action  is,  in  point  of  substance, 
as  well  as  of  form,  allowed  to  be  ingrafted 
upon  the  old ;  and  it  often  happens  that 
where  an  ejectment  has  been  brought,  it  is 
discovered  that  the  lessor  of  the  plaintiff 
had  not  the  legal  title,  and  he  afterwards 
recovers  upon  the  demise  which  he  has  been 
allowed  to  add  upon  payment  of  costs.  The 
circumstance  of  the  cause  being  so  far  ad- 
vanced, does  not  affect  the  principle ;  the 
only  difference  it  produces,  is  in  the  amount 
of  the  costs  which  the  plaintiff  has  to  pay. 
The  case  of  Atkinson  v.  Bell  shews,  that 
the  advanced  stage  of  a  cause  is  not  an  in- 
superable objection  to  amendment  being 
allowed,  if  the  Court  think  the  justice  of 
the  case  calls  for  it.  The  best  te^t  to  try, 
whether  the  justice  of  the  case  calls  for  it 
here,  is,  to  see  whether  the  defendant  will 
consent  to  suffer  judgment  by  default  upon 
the  new  counts.  If  he 'will,  the  plaintiff 
will  consent  to  pay  the  whole  costs  of  this 
cause:  [This  was  not  agreed  to.]  The  re- 
fusal to  adopt  this  proposal  shews  that  the 
defendant  cannot  be  prejudiced  by  the 
amendment ;  and  that  he  has,  or  conceives 
he  has,  a  defence  to  the  new  action.  It  fol- 
lows that  he  cannot  be  supposed  to  have 
defended  this  cause  solely  upon  the  ground 
of  the  former  objection. 

Lord  Tenterden, — I  think,  if  we  were  to 
make  this  rule  li^solute,  we  should  be  going 
farther  than  has  been  gone  hitherto  in 
cases  of  this  dekcription.  There  will  be  no 
termination  to  applications  of  this  nature,  if 
they  be  yielded  to.  The  safer  course,  and 
that  which  will  compel  parties  to  pay  some 
attention  to  their  own  cases,  will,  in  my 
opinion,  be  to  refuse  to  assist  them  in  so  ad- 
vanced a  stage  of  the  cause.*  The  plaintiff 
must  be  left  to  his  remedy  by  a  new  action. 
I  am  sorry  for  it ;  because  the  objection  to 
the  amendment  is  against  the  merits  of  the 
case. 

The  other  Judges  concurring, — 

RnU  discharged. 
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May  15, 
Insurance — Total  loss — Abandonment. 

1.  Where  a  ship  is  left  by  tlie  crew  under 
a  fair  and  reasonable  apprehension  of  Iier 
sinking,  the  right  of  the  auured  to  recover 
for  a  total  loss  in  respect  of  the  goods,  will 
not  he  affected  by  the  circumstance  of  her 
afterwards  being  taken  in  charge,  and  saved 
by  tlie  crew  of  another  vessel, 

2»  Where,  under  such  circumstances,  the 
goods  are  of  a  perishable  nature,  and  cannot 
be  carried  to  their  place  of  destination,  except 
at  an  expense  greater  than  their  value,  the 
circumstance  of  the  goods  being  thus  saved 
in  specie  does  not  deprive  tlie  assured  of  their 
right  to  recover!  as  for  a  total  loss. 

This  was  an  action  on  a  policy  of  insu- 
rance, dated  17t1i  of  November  1823,  on 
goods  by  the  Isabella,  at  and  from  Trieste 
to  Liverpool,  including  risk  in  boats  and 
craft  from  shore  to  shore,  with  leave  to  load, 
land,  and  exchange  goods,  without  being 
deemed  a  deviation.  The  insurance  was 
declared  to  be — 

£.  £.    s. 

368  oncurrants,  valued  at  54     0  per  ton. 
350  on  red  Smyrna  raisins,   3  10  per  bari. 
132  on  black  ditto  •    •     •    1  15p€rbar'. 

40  on  6g8   •     •    •    •    •  20     0  per  ton. 

On  the  5th  of  December,  the  following 
memorandum  was  written  on  the  policy,  and 
subscribed  by  the  defend^t : — 

"  The  sum  insured  <m  raisins  by  this 
policy  is  declared  to  be  942/.  in  place  of 
482/.  and  the  valuations  for  the  red  Smyrna 
3/.  18«.,and  for  the  black  ditto,  2/.  14«.  per 
Urrel." 

Tbe  policy  contained  the  usual  warranty, 
of  free  from  average,  unless  general,  or  the 
ship  sliould  be  stranded.  The  declaration 
alleged  a  total  loss  by  the  perils  of  the  aea. 

The  defendant  paid  the  proper  proportion 
of  general  average  before  the  commence- 
ment of  the  action,  amounting  to  6/.  5s,  lOd. 
per  cent. ;  and,  having  pleaded  the  general 
issue,  the  cause  came  on  for  trial  before  the 
Lord  Chief  Justice  of  this  court,  at  the 
Skiings  after  Trinity  term  1826,  when  a 
verdict  was  found  for  the  plaintiff,  damages 
153/.  17 s.  8c/.,  subject  to  the  opinion  of  the 
Court  oTi  t)ie  following 


CASE. 

The  defendant    subscribed    the  poliey 
mentioned  in  the  declaration  for  ftOOk 

On  the  16th  of  November  1823,    the 
ship  sailed  from  Trieste  for  Liverpool^  with 
the  goods  specified  in  the  policy  on  board, 
the  property  of  the  person  in  whom  the 
interest  was  alleged.     On  the  following  day 
she  encountered  a  violent  storm,  which  laid 
her  upon  her  beam  ends ;  three  of  her  crew 
were  drowned,  and  the  remainder  saved 
themselves  by  clinging  to  the  foretop.     On 
the  19th  they  were  taken  off  by  some  fish- 
ermen,  and  carried  into  the  port  of  Ancona. 
When  they  left  the  ship,  the  whole  of  her 
hull  was  under  water,  except  a  small  part 
of  her  bows.    The  master,  on  his  arrival  at 
Ancona,  hired  a  boat  to  look  after  her,  and 
on  the  20  th  proceeded  to  sea  for  that  pur- 
pose.    On  the  21st,   they  picked  up  her 
long-boat;  and  concluded  from  that  cir- 
cumstance that  she  had  foundered,  but  as 
they  were  returning  towards  Ancona,  they 
saw  some  fishermen  who  had  fallen  in  with 
the  Isabella,  and  were  then  towing  her  into 
the  port  of  Ancona.     She  was  in  the  same 
state,  as  when  the  crew  had  abandoned  her, 
the  whole  of  her  hull,  being  under  water, 
except  a  small  part  of  the  bows.     On  the 
22nd  she  was  towed  in  this  condition  into 
Ancona,  and  remained  with  her  cai^  in 
possession  of  the  salvors,  who  instituted  a 
claim  of  salvage  in  the  tribunal  of  com- 
merce of  Ancona.     The  cargo  was  placed 
by  the  salvors  in  the  government  stores, 
and  the  master  and  the  crew  were  not  al- 
lowed to  interfere  in  any  manner  with  the 
landing  of  the  cargo.    The  cargo  had  been 
entirely  under  water  for  eight  days,  and 
Ivhen  landed,  was  found  considerably  da- 
maged by  the  salt  water*    After  the  cargo 
had  been  landed,  the  crew  were  obliged  to 
live  on  shore:  she  was  delivered  to  the 
captain  in  the  middle  of  April ;  no  repairs 
were  allowed  to  be  done,  till  the  beginning 
of  that  month.     She  required  new  masts 
and  sails,  but  her  hull  waa  not  at  all  injured. 
She  afterwardfl  proceeded  on  a  voyage  to 
Palermo,  and  from    thence  to  London; 
there  was  no  other  ship  in^which  the  ^rgo 
could  have  been  forwarded  to  England,  and 
if  another  ship  could  have  been  found  when 
tlie  cargo  was  landed  at  Anceoa,  it  waa  so 
much  injured  by  having  been  so  long  under 
water,  that  it  woidd  have  been  worth  nothing 
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at  its  port  of  destinftMon,    The  cargo  wa9  tlieir  receiving  iotelligence  of  tins  event} 

sold  by  public  auction  about  the  middle  of  find  at  that  time   the  underwriters  were 

April,  when  security  was  given  to  the  sal-  liable  to  pay  for  a  total  loss :  then,  has  any 

vors ;  it  was  sold  by  the  agent  for  Lloyd's,  thing  since  occurred  to  prevent  its  being 

who  also  acted  as  agent  for  the  ship ;  and  a  total  loss,  and  to  alter  the  liability  of 

the  following  is  an  account  of  the  sums  the  parties?     The   insured  property   has 

which  the  articles  insured  produced,  and  the  never  been  in  a  situatipn   to  be  restored 

charges  upon  them.  beneficially  to  its  owners,  though  the  vessel 

£.     s,    d,  was  picked  up  by   the   fishermen.     The 

The  raisins  produced  •     ,     ,  33  15     9  plain ti AT  could  not  claim  for  a  total  loss  if 

Less  freight  •     t     •     •     .     •  57  11     7  the  voyage  had  been  merely  retarded,  not- 

— , —     .  ^  withstanding  the  abandonmejit:  Anderson  v. 

The  figs  produced    •    .     .     .0  19    7  ^FaZ/i^  (I) ;.  but  where  there  has  once  been 

Less  freight    ««....  G  18     7  an  actual  total  loss,  that  canqot  be  redeemed 

■    ■  ■  unless  the  property  insured  be    restored 

beneficially  :  Holdsworih  v.  Wise  (2).      In 

The  currants  produced  •     •  268     6     4  Thornley  v.  Hehson{S)^   which  will  proba- 

Less  freight 51     G     6  bly  be  cited  on  the  other  side,  there  never 

'            was  a  total  loss,  the  ship  was  never  desert- 

21G  19  10  ed  at  sea,  and  the  insurance  itself  was  on 

• — the  ship.   In  that  case,  too,  some  blame  was 

fairly  attributable  to  the  owners :  here,  there 
The  salvors  claimed  5000  dollars  for  sal-  is  none, 
vage ;  the  tribunal,  in  the  middle  of  Decern-  For  tlie  defendant. — This  is  a  case  merely 
ber,  decreed  that  they  should  be  allowed  of  average  loss ;  although  the  crew  were 
1200  dollars  and  expenses.  The  salvors  justified  in  quitting  the  ship,  it  does  not  fol- 
appealed  from  this  decree,  but  the  same  low  that  the  loss  was  a  total  loss.  Accord- 
was  confirmed  in  the  month  of  April  fol-  ing  to  subsequent  events,  the  loss  miglit 
lowing.  The  assured,  residing  in  Liverpool,  turn  out  total,  or  partial  only;  for  in- 
having  heard  of  what  bad  befallen  the  ship,  stance,  there  cannot  be  a  total  loss,  \i  the 
and,  before  they  heard  of  her  being  found  goods  ultimately  arrive  at  their  place  of 
again  and  towed  into  Ancona,  gave  direc-  destination.  Tlie  goods  were  warranted 
tiona  for  a  notice  of  abandonment  being  free  from  average,  and  althoMgh  undoubt- 
served  upon  the  underwriters;  the  notice  edly  much  injured,  they  remained  tn  specie, 
was  dated  at  Liverpool,  on  the  11th  of  De-  and  the  mere  injury  to  them  cannot  make 
cember,  and  was  served  on  the  13th  of  the  loss  total :  Thompson  v.  the  Royal  Ex" 
that  month  in  London ;  but  the  underwri-  change  Assurance  (4).  Neither  can  the  loss 
ters  refused  to  accept  the  abandonment,  ofthe  voyage  for  the  season  give  the  assured 
On  the  12th  of  December,  the  siiip  was  a  right  to  abandon  and  claim  for  a  total 
mentioned  in  Lloyd's  List,  as  having  been  loss  ;  this  seems  warranted,  by  tlie  opinion 
brought  into  Aocona  on  the  24th  of  No-  of  Mr.  Justice  Bayley  in  the  case  of  Hunt 
vember.  The  question  for  the  opinion  of  v*  Uie  Royal  Exchange  Assurance  (5),  in 
the  Court  is,  whether  the  plaintiff  is  enti-  which  the  principle  laid  down  in  Thompson 
tied  to  recover ;  if  the  Court  think  the  v.  ilie  Royal  Exchange  Assurance  was  re- 
plaintiff  was  entided  to  recover,  the  verdict  cognized.  If  that  case  be  law,  it  decides 
to  stand ;  otherwise,  a  nonsuit  to  be  en-  tlie  principle  which  is  to  govern  this  case. 
tered.  How  can  it  be  said  that  there  is  a  total  loss. 
The  case  was  argued  on  the  3rd  of  Feb-  when  the  matter  is  at  the  time  in  a  state  of 
nuury,  by  Mr.Campbell  for  the  plaintiff,  and  uncertainty,  and  afterwards  it  appears  that 
by  Mt*  F'  PaUoek  for  the  defendant. 

For  the  plaintiff. — In  this  case,  there  was  (i)  s  M.  &  S.  240« 

a  total  loss,  in  point  of  fact,  when  the  crew  W  7  B.&C.794j  i  M,  &  R.6735  6  Uw  J. 

were  eon^Ued  to  quit  the  ship,  and  to  (^\^l%^^  &  Aid.  513 

jri>aiidon  her  at  tea.    Notice  of  the  abanr  L^  ^g  £^8^,  si4.  *     * 

donaent  waa  giroA  by.tha  assured^  upon  (5)  5  Maul.  &  Seiw.  47.  - 
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the  goods  are  not  lost,  but  delivered  ?  The 
assured  must  not  be  allowed  to  make  a  total 
lo88»  in  order  to  find  an  excuse  for  casting 
the  liability  on  the  underwriters. 

For  the  plaintifT,  in  reply.— In  Thompson 
V.  the  Royal  Exchange  Assurance,  there  was 
clearly  a  total  loss.  In  Wilson  v.  the  Royal 
Exchange  Assurance  (fi),  where  the  insu- 
rance was  upon  wheat,  a  perishable  com- 
modity like  the  present,  and  another  vessel 
could  not  be  procured  to  forward  the  wheat 
to  its  place  of  destination,  the  defendants 
were  held  liable  for  a  total  loss.  The  case 
of  Manning  v.  Newnham,  in  a  note  to  the 
last  case,  (before  Lord  Mansfield,)  is  to  the 
same  effect. 

The  Court  took  time  to  consider,  and  on 
this  day  the  judgment  was  delivered  in  the 
following  terms,  by-^ 

Lord  Tenterden, — Afler  stating  tlie  facts, 
his  Lordship  observed:  These  being  the 
facts,  we  are  of  opinion,  that  the  plaintiff  is 
entitled  to  recover :  this  case  is  not  distin- 
guishable from  the  case  of  Gemon  y*  the 
Royal  Exchange  Assurance  (7),  or  the  case 
of  HoUsworth  and  another  v.  Wise ;  in  both 
of  which  the  plaintiffs  recovered.  The  first 
of  these  cases  was  an  insurance  on  sugar : 
the  ship  returned  in  a  short  time  to  the 
port  of  loading ;  the  cargo  was  damaged, 
and  not  in  a  fit  state  to  be  sent  to  the  place 
of  destination,  and  the  assured  abandoned, 
the  whole  still  remaining  in  specie,  though 
deteriorated.  The  second  of  those  cases 
was  an  insurance  on  the  ship,  which  sailed 
from  St.  Andrew's  in  America  to  England, 
and  received  so  much  injury  that  the  crew 
abandoned  her,  and  were  taken  on  board 
another  vessel.  On  the  next  morning,  a 
third  vessel  met  with  her,  and  some  men 
from  it  went  on  board,  and  succeeded  in 
taking  her  to  New  York, — from  which  place 
she  came  to  Liverpool,  charged  with  a 
heavy  sum  for  salvage,  and  with  another 
sum  requisite  to  repair  some  injury  receiv- 
ed in  going  into  Liverpool,  the  two  sums 
together  exceeding  the  value  in  the  policy. 
There  was  an  abandonment.  The  Court 
held,  that  the  loss  was  total  on  the  deser- 
tion of  the  crew,  and  that  it  was  not  turned 
into  a  partial  loss  by  the  subsequent  eventSi 

(6)  9Campb.1624« 

(7)  a  Taant.  5^ 


the  effect  of  which  could  be  of  no  real  be- 
nefit to  the  assured.  In  the  case  now  be- 
fore the  Court,  the  ship  was  deserted  by 
her  crew  in  the  utmost  distress,  carried  into 
a  port  out  of  the  course  of  her  voyage 
some  days  afterwards,  and  there,  with  her 
cargo,  detained  many  months  for  salvage : 
the  cargo  (perishable  goods)  was  so  much 
damaged  as  not  to  be  worth  sending  to  the 
place  of  destination,  if  a  ship  could  have 
been  found,  and  none  could  be.  The  assured 
abandoned,  aAer  knowledge  of  the  loss, 
and  before  intelligence  of  the  subsequent 
facts  arrived.  Can  any  person  say,  that 
the  goods,  although  remaining  in  specie, 
were  not  as  effectually  lost  to  the  assured 
when  the  ship  was  deserted,  as  if  they  had 
then  gone  to  the  bottom  of  the  sea,  or  that  the 
subsequent  events  produced  a  restoration  of 
them  to  the  owners  ?  This  therefore  is  not 
a  mere  loss  of  the  voyage  and  the  adven- 
ture, but  in  reality,  a  loss  of  the  thing  as- 
sured. In  the  case  of  Hunt  v.  tlie  Royal 
Excfuinge  Assurance  Company,  the  ship 
put  back  to  her  port  of  lading ;  the  prin- 
cipal part  of  her  cargo  being  flour,  was  un- 
damaged, and  might  have  been  sent  to  the 
place  of  destination  by  another  ship  at  the 
end  of  three  or  four  months,  so  that  there 
was  no  actual  loss  of  the  cargo,  and  a  delay 
only,  rather  than  a  loss,  of  the  voyage.  It 
was  held,  that  this  was  not  a  case  for.  aban- 
donment ;  and  also,  upon  the  particular 
facts,  that  the  abandonment  was  too  late. 
In  tlie  case  of  I'homley  and  anotlter  v. 
Hehson,  the  ship,  which  was  the  subject  of 
the  insurance,  sustained  great  damage  on  her 
voyage  from  New  York  to  Hull ;  and  the 
crew,  exhausted  from  fatigue,  were  taken  on 
board  another  vessel,  from  which  six  fresh 
men  went  to  her,  and  carried  her  to  Rhode 
Island,  where  she  was  sold  to  pay  the  sal- 
vage. The  assured  resided  at  New  York ; 
they  might  have  prevented  the  sale  if  they 
would  have  paid  the  salvage;  and  there 
was  nothing  to  shew  that  they  were  unable  to 
do  so ;  they  sent  notice  of  abandonment  as 
soon  as  they  heard  of  the  desertion  of  the 
crew,  and  before  they  knew  that  the  vessel 
had  arrived  at  Rhode  Island.  Under  the 
circumstances,  the  Court  thought  that  there 
was  not  a  total  loss  before  the  sale ;  and, 
as  the  owners  might  have  prevented  the 
sale,  they  could  not  make  the  loss  total  by 
their  own  neglect.    These  last  two  cases, 
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thereforei  are  v«ry  distinguishable  from  the 
present ;  and  our  judgment  ouglit  to  be 
governed  by  the  first  two  which  I  have  re- 
ferred, to,  and  by  the  sound  and  legal  prin- 
ciples on  which  they  were  decided. 

Fosiea  to  the  plaintiff. 


^«- 
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DOE  d,  AMBLER  V.  WOODBRIDGE. 


1829 
May  7 

Ejectment-^Farfeiture —  Waiver, 

A  forfeiture  of  a  lease  occasioned  by  the 
U8INO  of  the  premises^  in  a  manner  prohibited 
by  the  covenant,  is  not  waived  by  a  subsequent 
receipt  ofrent^  if  tlie  prohibited  user  be  con" 
iinuedafUrtpardsm 

This  was  ati  ejectment  for  a  house  in  tlie 
city  of  London.  The  case  was  tried  before 
the  Lord  Chief  Justice*  at  the  Sittings  afler 
Hilary  term*  when  the  following  appeared 
to  be  the  principal  facts  : — 
f  The  lessor  of  the  plaintiff  was  owner  of 
the  house  in  question;  it  was  occupied  by 
the  defendant  under  a  lease,  containing  a 
covenant,  that  the  tenant  should  not  alter, 
convert,  or  use  the  rooms  thereof,  then  used 
as  bed-rooms,  or  either  of  them,  into  or  for 
any  other  purpose  than  bed  or  sitting- 
rooms,  for  the  occupation  of  himself,  his 
executors,  &c«  or  his  or  their  family,  with- 
out the  licence  of  the  lessor  in  writing ; 
the  lease  contained  a  clause  of  forfeiture 
for  breach  of  any  covenant.  The  defen- 
dant had  let  part  of  the  house  to  a  lodger, 
who  occupied,  up  to  the  time  of  Uie  trial, 
the  rooms  specified  in  the  covenant  above 
set  out ;  but  the  lessor,  who  lived  next 
door,  after  he  knew  of  such  occupation^ 
had  received  rent  under  the  lease. 
I  Upon  these  facts,  the  question  was, 
whether,  by  thus  accepting  rent,  he  had 
waived  the  forfeiture?  The  Lord  Chief 
Justice  thought  there  was  a  continuing 
breach,  as  long  as  the  rooms  were  occupied 
contrary  to  the  covenant,  and  directed  the 
jury  to  find  for  the  plaintiff, — but  reserved 
leave  to  the  defendant  to  move  to  enter  a 
ponsuit.    Accordingly, 

ilfr.  Denmannow  moved  to  set  aside  the 
verdict.  The  receipt  of  rent  by  the  land- 
lord was  a  waiver  of  forfeiture.    The  case 


of  Doe  V.  Banchs  (1),  appears  at  first  sight 
to  be  against  the  defendant :  there,  the  sub- 
sequent receipt  of  rent  was  held  not  to  be 
a  waiver  of  a  forfeiture ;  but  the  reason  there 
given  shews  that  the  present  case  is  distin- 
guishable. The  breach  of  covenant  was  in 
ceasing  to  work  a  coal-mine  for  a  certain 
period  ;  and  it  appeared  the  breach  was  not 
complete  at  the  time  the  rent  was  received. 
Here,  the  breach  was  complete  at  the  time 
of  the  receipt  of  the  rent.  In  the  case  of 
Doe  d.  Sheppard  v.  Allefi  (2),  an  ejectment 
was  brought  for  a  forfeiture  incurred  by 
carrying  on  a  trade  prohibited  by  the  lease. 
Here,  the  defendant  was  unable  to  prove 
the  payment  of  any  rent  after  the  com- 
mencement of  the  business  ;  ^ut  it  seems 
to  have  been  taken  for  granted  by  the  Court, 
that  such  proof  would  have  been  an  answer 
to  the  action.  In  Doe  d,  Boscawen  and 
Another  v.  Bliss  (S),  the  payment  of  rent 
was  held  not  to  be  a  waiver ;  but  there  the 
breach  of  covenant  consisted  of  an  under- 
letting; and  the  case  put  there  by  Sir 
James  Mansfield  of  not  repairing,  would 
be  the  case  of  a  constant  injury  to  the  pre- 
mises. The  clause  which  here  works  the 
forfeiture,  is  merely  a  stipulation  for  an 
arbitrary  right ;  and  the  waiver  does  no 
injury  to  the  landlord.  In  Roe  v.  Pamtf(4), 
it  was  held,  that  a  notice  to  repair  was  not 
a  waiver  of  a  forfeiture  for  not  repairing  ; 
but  this  went  upon  the  same  principle,  that 
the  act  which  worked  the  forfeiture  was  in- 
jurious to  the  premises. 

Lord  Tenlerden. — Upon  the  particular 
language  of  this  covenant,  I  am  of  opinion 
that  the  verdict  was  right.  It  is  not  de- 
nied that  a  forfeiture  was  occasioned  by 
the  use  of  the  rooms  contrary  to  the  terms 
of  the  lease  ;  nor  is  it  to  be  assumed  that 
this  was  no  inconvenience  to  the  landlord, 
who  lived  next  door.  The  demise  in  the 
declaration  was  dated  the  22nd  of  October ; 
and  the  rent  was  not  received  until  Novem- 
ber. But,  upon  the  ground  alone,  that 
there  was  a  continuing  breach,  I  think  the 
verdict  should  not  be  disturbed. 

(1)  4  Bam.  &  Aid.  401. 

(2)  3  Taunt,  78. 

(3)  4  Id.  735. 

(4)  %  Campb.  530« 
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Mr.  Justice  Parke, — I  am  of  the  same 
opinion.  If  the  breach  had  been  the  con- 
verting of  a  house  into  a  shop,  it  would  be 
complete ;  and  a  forfeiture  thereby  incurred, 
would  be  waived  by  a  subsequent  accep- 
tance of  rent.  But  this  covenant  is,  that 
the  rooms  shall  not  be  used  for  certain  pur- 
poses ;  there  was  therefore  a  new  breach 
of  covenant  every  day,  during  the  time  that 
they  were  so  used,  of  which  the  landlord 
might  take  advantage ;  and  the  verdict, 
which  has  proceeded  on  the  particular 
words  of  this  covenant,  is  right. 

Rule  refused. 

For  other  cases  concerning  forfeiture, 
see — 

Doe  V.  Meux,  4  B.  &  C.  GOG ;  7  D.  &  R. 
98  ;  4  Law  Journ.  K.B.  4. 

Amsby  v.  Woodward,  G  B.  &  C.  519  { 
6  Law  Journ.  K.B.  199. 

Rede  v.  Farr,  C  M.  &  S.  131. 


1829 
May  8 
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Contract — Part^per/ormance, 

Where  a  contract  is  made  to  sell  and  cfe- 
liver  a  certain  quantity  of  goods,  and  a 
smaller  quantity  be  sent  to  the  buyer,  and  re- 
ceived and  retained  by  him ;  the  seller  may, 
at  the  expiration  of  tlie  time  agreed  for  the 
delivery,  tnaintain  an  action  to  recover  the 
value  of  the  quantity  which  he  has  delivered, 
although  he  may  be  subject  to  an  action  at 
the  suit  of  the  buyer,  for  damages  for  breach 
of  the  original  contract. 

This  was  an  action  of  assumpsit,  for  wheat 
and  other  corn,  goods,  wares  and  merchan- 
dizes, sold  and  delivered.  The  following 
appear  to  be  the  principal  fkcts  of  the  case, 
which  was  tried  before  Mr.  Justice  Bayley, 
at  the  Spring  Assizes  for  the  county  of 
York,  1829. 

The  action  was  brought  to  recover  the 
price  of  one  -hundred  and  thirty  bushels  of 
wheat,  alleged  to  Inive  been  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  at 
8««  per  bushel.    On  the  part  of  the  plain* 


tifiP,  evidence  was  given  t6  shew,  that,  on  tlie 
17th  of  September  1828,  he  had  sold  to 
the  defendant  all  the  old  wheat  which  be 
had  to  spare,  at  Bs,  per  bushel ;  and  that 
he  had  delivered  to  the  defendant  one  hun- 
dred and  thirty  bushels.  The  defendant 
gave  evidence  to  shew,  that  he  had  made 
an  absolute  contitict  fbr  two  hundred  and 
fifty  bushels,  to  be  delivered  within  six 
weeks  ;  that  the  price  of  corn  at  the  time  of 
the  contract,  was  Ss,  per  bushel;  and  that  it 
afterwards  rose  to  lOs,  On  his  part,  it  was 
insisted,  that,  the  contract  being  entire,  the 
plaintiff,  not  having  delivered  more  than 
one  hundred  and  thirty  bushels,  had  not  per- 
formed his  part  of  the  contract,  and  therefore 
could  not  recover  for  that  quantity.  It  was 
contended  by  the  other  tide,  thai  the  ven- 
dor having  delivered,  and  the  vendee  hav- 
ing retained  part,  the  contract  was  severed 
pro  tanto,  and  that  the  plaintiff  was  entitled 
to  recover  the  value.  The  learned  Judge 
was  of  opinion,  that,  even  if  the  contract 
was  entire,  as  the  defendant  had  not  re* 
turned  the  one  hundred  and  thirty  bushels, 
and  the  time  for  completing  the  contraet 
had  expired  before  the  action  was  brought, 
the  plaintiff  was  entitled  to  recover  the 
value  of  the  one  hundred  and  thirty  bushds, 
wlitch  had  been  delivered  tO|  and  accepted 
by  the  defendant ;  but  he  desired  the  jury 
to  say,  whether  the  contract  for  two  bim- 
dred  and  fifly  bushels  was  entire,  and  that 
only  one  hundred  and  thirty  bushels  had 
been  delivered ;  and  they  found  that  it  wak. 
A  verdict  was  therefbre  taken  for  the  plain- 
tiff;  and  the  defendant  had  liberty  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  fhat  the  plaintiff  was  not  entitled  to 
recover,  on  the  ground  that  he  had  not  pet- 
formed  the  contract ;  and  now-^ 

Mr.  Brougham  moved  for  ^a  nonsuit.  In 
the  case  of  Walker  v.  Dixon  (I),  the  pbin- 
tiff  having  contracted  for  the  sale  of  one 
hundred  sacks  of  flour,  at  94e.  6d.  per  sack, 
delivered  part,  but  refused  to  deliver  the 
Tesidue,  tlie  defendant  bemg  willing  to  re- 
ceive and  pay  for  the  whole ;  Lord  Bllen- 
borough  held,  that  the  plaintiff  could  not 
recover  for  the  part  delivered;  and  nonaoil- 
ed  him» 

(1)  t  SUukie,  S8U 
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[Mr,  Justice  Bayley.-^There  was  a  case 
of  fVaddmglon  v.  Oliver  (Ji)^  on  this  sub- 
ject.— The  Court  there  appeared  to  think, 
tliat,  after  the  expiration  of  the  time,  the 
plaintiff  might  recover  for  what  he  had  de- 
livered.] 

It  became  unnecessary  for  the  Court  to 
decide  that  point,  as  the  action  was  brought 
before  the  time  had  expired.  But  the 
Court  there  expressly  said,  that  the  con- 
tract was  entire. — The  defendant  might 
sustain  an  action  against  the  plaintiff  for 
his  breach  of  contract ;  and,  according  to 
Templer  v.  M*Lachlan(S\  and  that  class  of 
cases,  it  seems  doubtful,  whether  the  party 
who  himself  breaks  the  contract  can  sue 
upon  it.  Tiie  declaration,  in  its  present 
form,  is  the  same  as  would  be  adopted  if 
the  plaintiff  had  fully  performed  his  con- 
tract. 

Lord  Tenterden. — I  think,  in  this  case, 
no  rule  should  be  granted.  With  regard 
to  the  case  of  Walker  v.  Dixon,  which  has 
been  cited  to  us  as  an  authority  in  favour  of 
the  defendant,  it  appears  by  Mr.  Manning's 
Digest,  p.  389,  that,  in  that  case,  the  Court 
afterwards  set  aside  the  nonsuit. — If  the 
irule,  which  has  been  contended  for,  were  to 
prevail,  it  really  must  follow,  that,  if  there 
had  been  a  contract  for  250  bushels  of 
wheat,  and  249  had  been  delivered  to  and 
retained  by  the  defendant,  the  vendor  could 
never  recover  for  the  249,  because  he  had 
not  delivered  the  whole.  The  defendant 
ought  to  pay  for  what  he  has  had ;  and 
bring  an  action  against  the  plaintiff  for 
the  non-performance  of  his  contract  in  not 
delivering  the  whole. 

Mr.  Justice  Bayley  concurred. 
'  Mr*  Justice  Parke. — I  am  of  the  same 
opinion. — ^The  case  which  has  been  re- 
ferred to,  of  Waddington  v.  Oliver,  proceeds 
upon  the  known  distinction,  which  I  take 
to  be  tliis : — where  there  is  an  entire  con- 
tract to  deliver  a  large  quantity  of  goods, 
consisting  of  distinct  parcels,  within  a  spe- 
cified time,  and  the  seller  delivers  part, 
he  cannot,  before  the  expiration  of  tliat 
time,  bring  an  action  to  recover  the  price 
of  that  part  delivered,  because  the  pur- 
chaser may,  if  the  vendor  fail  to  complete 
his  contract,  return  the  part  delivered ;  but, 

(2)  t  New  Rep.  61. 
(S)  Sid.  136*  J 
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if  he  retain  the  part  delivered  after  the 
seller  has  failed  in  performing  his  contract, 
the  latter  may  recover  the  value  of  the 
goods  which  he  has  so  delivered.  Thus, 
if  the  contract  is  to  deliver  three  articles, 
and  the  seller  sends  but  one,  tlie  buyer 
ro|iy,  if  he  please,  refuse  to  receive  it : 
but,  if  he  receive  it,  he  must  pay  for  it, 
though  the  contract  to  deliver  the  three  be 
not  performed.  For  the  breach  of  that 
contract  he  must  resort  to  his  action. 
Mr.  Justice  Liitledale  concurred. 

See  further  on  the  subject  of  entire  con- 
tract— 

Sinclair  v.  Bowles,  9  B.  &  C.  92  ;  7  Law 

Journ.  K.B.  178. 
Poulion  v.  Lattimore,  9  B.  &  C.  259  ;  7 

Law  Journ.  K.B.  225. 


-iQO  q      (  WINKS  AND  ANOTHER,  ASSIGNEES 
M    ^  "^       i        OF    WHITE,    A    BANKRUPT,    r. 
*'^y  '-•     C        H  ASS  ALL  AND  ANOTHER. 

Bankrupt — Buyer  and  Seller-^Lien, 

'Agreement  by  a  trader  fcft  tlie  purchase  of 
two  pipes  of  nine.  They  were  lying  in  a 
bonded  warehouse,  in  the  names  of  two  persons, 
who  had  given  bond  for  the  duties.  It  was 
a  part  of  the  agreement  that  the  buyer  should 
pay  tJie  duties.  The  seller  gave  to  the  buyer 
an  order  on  the  warehousemen  to  deliver  the 
wine.  There  never  was  any  actual  delivery 
or  transfer  of  the  wine.  The  warehousemen, 
on  the  duties  becoming  payable,  paid  the 
duties,  and  were  repaid  by  the  seller,  who 
thereupon  wrote  to  the  buyer,  informing  him 
that  tliey  had  discharged  the  duties,  and  added 
tlie  amount  to  the  account,  and  requiring 
payment,  Tlie  wines  had  now  been  re- 
moved  to  the  wareliouse  of  the  warehousemen^ 
who  had  thus  given  bond,  and  paid  the  duties. 
The  buyer  sold  one  of  the  pipes  of  wine; 
and  it  was  delivered  to  his  order  by  the  ware-' 
lumsemen,  who  charged  him  warehouse^  rent 
from  the  time  of  the  purchase. 

2'he  buyer  afterwards  became  bankrupt; 
and,  in  an  action  of  trover  by  his  assignees 
against  the  warehousemen  to  recover  the 
other  pipe : — it  was  held,  that  they  were  not 
entitled  to  recover  witkmU  payment  of  the 
debt,  for  which  the  seller,  through  the  ware^ 
housemen^  had  a  lien. 
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This  was  an  action  of  trover  for  a  pipe  of 
wine. 

P2ea— Not  guilty. 

The  case  was  tried  before  Lord  Tenter- 
den,  at  the  London  Sittings  after  Hilary 
term,  when  the  following  facts  appeared  in 
evidence:— 

Stroud  8c  Smith  were  wine-merchants 
in  London;  and,  in  December  1824,  White 
purchased  of  them  two  pipes  of  port-wine, 
then  lying  in  a  bonded  warehouse  at  Chester 
in  the  names  of  the  defendants,  who  had  given 
a  bond.     The  traveller  of  Stroud  &  Smith 
at  the  time  of  the  purchase,  delivered  to 
White    the    following  order: — "Messrs. 
HassaU  &  Foulkes  (the  defendants),  will 
you  please  deliver  Mr.  T.  White,  or  his 
order,  two  pipes  of  port  wine,tfa;  Wakefield^ 
marked  [the  marks  described],  free  of  all 
expenses  of  freight  and  bonding,  for  which 
will    thank  you  to  value   on  the    house 
in  London."     It  was  agreed,  that  White 
should  pay  the  duties,  and  get  the  wine 
out  of  bond.    The  wine  was  never  trans- 
ferred to  White  in  the  defendant's  books. 
The  duties  became  payable  in  1827,  and 
were  paid  by  the  defendants  in  discharge 
'  of  their  bond,  and  the  money  was  after- 
wards repaid  to  them  by  Stroud  8c  Smith. 
The  wine  was  removed  by  the  defendants  to 
their  own  warehouse,  after  they  had  paid 
the  duties.    In  November  1827,  White  re- 
sold one  of  the  pipes,  and  it  was  delivered 
by  the  defendants  to  his  order.     He  was 
charged  with  warehouse  rent  from  the  time 
of  his  purchase  to  the  time  of  the  delivery, 
which  he  paid.    In  June  1828,  the  follow- 
ing letter  was  addressed  to  him  by  Stroud : 
**  Messrs.  Hassall  &  Co.  having  written 
me  early  in  last  November,  to  request 
me  to  remit  the  amount  of  duties,  as  the 
wines  had  run  out  the  time  allowed  under 
the  bond ;  I  immediately,  for  your  accom- 
modation, remitted  the  amount    I  have 
therefore  added  it  to  the  account  furnished 
you."    The  letter  concluded,  by  desiring 
payment.    Stroud  wrote  to  the  defendants 
in  July  1828,  giving  them  orders  not  to 
deliver  the  pipe  of  wine  still  remaining  in 
their  custody  without  the  amount  of  the 
duty  being  first   paid  to  them.     White 
afterwards  became  a  bankrupt ;  and  a  com- 
mission was  issued   against  him.      The 
•  plaintiffs  were  duly  chosen  assignees  under 
this  commission,  and  dsmaoded  of  the  de« 


fendants  the  pipe  of  wine  in  their  custody; 
at  the  same  time  they  tendered  the  amount 
of  their  charges  for  warehouse  rent,  &c« 
The  defendants  would  not  deliver  the  wine, 
unless  the  amount  of  the  duty  was  likewise 
paid.  A  nonsuit  was  directed  by  the 
teamed  Judge,  because  he  was  of  opinion 
that  the  plaintiffs  had  no  right  to  the  wine 
without  paying  the  duty ;  but  he  reserved 
leave  to  the  plaintiffs  to  move  to  enter 
a  verdict  in  their  favour. 

Mr.  Campbell  accordingly  moved.-^The 
defendants  held  the  wine  as  agents  for 
White,  and  not  for  the  vendor,  from  the 
time  when  the  contract  for  the  sale  of  the 
wine  was  made,  and  the  order  for  delivery 
given.  That  they  considered  themselves  as 
his  agent,  appears  from  their  having  charged 
him  with  warehouse  rent  from  the  date 
of  the  delivery  order.  The  transfer  was 
therefore  complete,  and  no  lien  on  the  wine 
could  be  obtained  by  the  vendor  after  that 
time. 

[Mr.  Justice  Bayley> — Suppose  White  had, 
immediately  afler  the  purchase,  demanded 
the  wine — what  must  he  have  paid  ?] 

The  duty,  certainly ;  for  the  defendants, 
having  given  bond,  had  a  lien  for  the  duty ; 
but  they  afterwards  paid  the  duty,  whidi 
payment  was  reimbursed  to  them  by  Stroud 
&:  Smith.  That  payment,  was  however,  a 
voluntary  one,  or,  as  it  is  said  by  Stroud, 
"  for  the  accommodation  of  White,"  and  it 
could  not  therefore  confer  a  right  of  lien. 

\_Lord  Tenterden. — It  appeared  that  the 
wine  was  never  transferred  to  the  bankrupt 
in  the  books  of  the  defendants.] 

It  is  immaterial  whether  the  warehouse- 
man makes  the  transfer  or  not,  provided  a 
delivery  order  is  given  by  the  vendor.  The 
warehouseman  may,  as  soon  as  he  knows  of 
it,  consider  himself  as  agent  for  the  pur- 
chaser, and  charge  him  with  warehouse 
rent,  and  the  defendants  did  so  in  this 
instance ;  thus  shewing,  by  their  own  act, 
that  they  so  considered  themselvea  as  the 
agents  of  the  purchaser. 

Lord  Tenterden. — ^The  wine  at  the  time 
of  the  sale  was  lying  in  a  bonded  ware- 
house ;  and,  unless  the  duties  had  been  paid 
by  the  vendor  or  the  defendants,  the  bank- 
rupt could  never  have  obtained  the  wine 
without  discharging  them.  It  is  said  that 
the  money  was  paid  voluntarily  for  the 
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ftccoinmodation  of  the  bankrupt.  This  » 
not  the  case. — The  defendants  were  not 
strangers.  They  were  under  bond  to  pay 
the  duties,  and  I  think  the  repayment  by 
Stroud  to  them,  cannot  be  considered  as  a 
voluntary  payment.  That  being  so,  and 
the  payment  being  fof  the  benefit  of  the 
bankrupt,  and  without  which  he  never 
could  have  obtained  the  wine,  I  think  that, 
in  law  and  justice,  the  assignees  were  pre- 
cluded from  demanding  the  wine  before 
they  had  repaid  the  money. 

Mr.  Justice  Bayley. — I  think  this  is  a 
case  in  which  the  law  and  the  justice  are 
all  against  the  plaintiffs.  By  the  original 
contract.  White  was  bound  to  pay  the  duty, 
and  the  delivery  order  did  not  entitle  him 
to  the  possession  of  the  wine  until  he  had 
paid  it.  He  never  did  pay ;  and  the 
obligors  to  the  crown  were  obliged  to  do 
so ;  and  then  called  upon  the  vendors  to 
repay,  which  they  did.  Without  putting 
the  case  on  the  ground  of  lien,  it  seems 
«Iear  that  the  assignees  cannot  claim  the 
wine,  neither  they  nor  the  bankrupt  having 
paid  that  which  he  originally  engaged  to 

Mr.  Justice  Littledale. — I  am  of  the  same 
opinion.  I  think  the  delivery  order  did 
not  entitle  White  to  get  possession  of  the 
wine,  without  paying  the  duties ;  and  the 
charge  of  warehouse  rent  does  not  consti* 
tute  such  a  delivery  as  to  relieve  the  plain- 
tiffs from  the  necessity  o£  paying  the  duty 
to  entitle  them  to  a  delivery  of  the  wine. 

Mr.  Justice  Parke. — It  is  clear,  that,  by 
the  contract,  the  bankrupt  was  to  pay  a 
certain  price  for  the  wine,  and  the  duty 
also.  Tlie  duty  was  in  substance  an  ad- 
ditional part  01  the  price  to  be  paid  be« 
fore  the  vendee  could  have  possession, 
Stroud,  therefore,  is  in  the  situation  of  an 
unpaid  vendor.  It  is  said,  nevertheless, 
that  he  waived  his  right  of  Ken  by  giving 
the  delivery  order;  but  I  am  clearly  of 
opinion,  that  it  had  no  such  effect ;  it  was 
never  acted  on,  and.  White  proving  insol- 
vent, the  vendor  had  a  right  to  resort  to 
the  possession  of  the  goods  to  secure  him- 
self. The  Other  objection  assumes  that 
there  has  been  a  transfer  of  the  goods.  If 
diere  had  been,  this  would  have  been  a  cir- 
cumstance of  great  weight  in  favour  of  the 
plaintiffs ;  but  it  does  not  appear  that  White 
ever  even  required  a  transfer  of  the  goods. 


The  case  of  Bhtrnn  v.  Sanders  (I)  shews, 
that  the  mere  demand  of  warehouse  rent 
did  not  make  the  possession  of  the  ware- 
houseman the  possession  of  the  bank- 
rupt. It  is  merely  n  fact  to  be  taken  into 
consideration  with  the  other  facts  of  the 
case.    The  nonstiit  was  therefore  right. 

Jlttfe  refused. 


1829. 
May  8 

Interest, 
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Interest  not  tUhwed  upon  money  secured 
by  a  written  instrument^  wUess  it  be  expressly 
reserved  on  the  face  of  the  instrument,  or  ne^ 
cessarily  implied  Jrom  usage,  in  respect  of 
instruments  of  that  nature. 

Not  allowed  upon  a  promissory  note  made 
in  France,  payable  in  one  month  after  the 
return  of  the  maker  to  England. 

This  case,  in  its  earlier  stases,  will  be 
found  in  8  B.  &  C.  489, 5  Law  Joum.  K.B. 
S68,  and  6  Law  Journ.  K.B.  1. — It  was  ah 
action  brought  to  recover  the  sum  oi  1851. 
due  upon  a  paper  in  the  following  words  % 

"  GuerSt,  April  18th,  1814* 
''  In  one  month  after  my  arrival  in  Eng- 
land, I  promise  to  pay  Captain  W.  E.  Page, 
or  order,  the  sum  of  185/.  as  sterling  for 
value  received." 

In  the  first  count  of  the  declaration,  the 
instrument  was  treated  as  an  agreement ; 
and  in  the  second,  as  a  promissory  note. 
There  was  also  a  cornet  upon  an  account 
stated.  The  defendants  pleaded,  first,  the 
general  issue;  and,  secondly,  the  Statute 
of  Limitations.  To  the  last  plea,  the 
plaintiff  replied,  thftt  the  plaintiff  had 
commenced  this  suit  in  1819,  by  latitat, 
and  continued  it  by  a  bill  of  MiddUesex,  to 
which  there  was  a  demurrer  and  judgment 
for  the  plaintiff.  The  following  appeared 
to  be  the  principl^  facts  of  the  ease,  when 
tried  before  Lord  Tentei'den,  at  the  Mid- 
dlesex Sittings  after  last  term. 

In  the  year  1814,  the  plaintiff  and  the 

r 
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ticular  one,  containing  the  libel  in  question. 
The  11th  section  of  the  statute  says,  that 
the  plaintiff  need  not  prove  that  the  news-^ 
paper,  to  which  the  trial  relates,  was  pur^ 
chased  at  any  house,  shop,  or  office,  belong- 
ing to,  or  occupied  by,  the  defendant  or  his 
servant,  or  where  he  carries  on  his  business 
of  printing  or  publishing  the  paper,  or 
where  the  same  is  usually  sold ;  therefore, 
the  necessity  of  that  particular  description 
of  proof  of  publication  is  dispensed  with ; 
and,  by  sect.  17,  another  description  of 
proof  is  substituted.  That  section  requires 
every  printer  or  publisher  of  a  paper  to  de- 
liver to  the  Commissioners  of  Stamps  one 
of  the  papers  so  published,  signed  by  the 
printer  or  publisher  in  his  handwriting, 
with  his  name  and  place  of  abode ;  and  the 
same  is  to  be  kept  by  the  Commissioners 
in  their  office ;  and,  upon  application  by  any 
person,  in  order  that  the  same  may  be  pro- 
duced in  evidence,  the  Commissioners  are 
to  cause  the  same  to  be  produced  in  court* 
As  far  as  practice  can  be  relied  on  to  shew 
what  has  been  generally  understood  to  be 
the  meaning  of  this  section,  it  may  be  ob- 
aerved,  that,  since  the  statute,  the  practice 
in  all  proceedings  against  the  proprietors 
of  newspapers,  has  been  to  produce  the 
newspaper,  signed  by  the  defendant,  and 
lodged  at  the  Stamp-office.  This  was  done 
in  Rex  y.  Hart  and  another  [I).  In  Rex 
▼•  AmphliU(Jt\  the  delivery  to  the  officer 
of  the  stamps,  was  held  to  be  sufficient 
evidence  of  a  publication;  because  he 
would  have  an  opportunity  of  reading  the 
libel  himself.  But  this  reason  appears  to 
Admit  the  necessity  of  shewing  some  publi« 
cation  by  the  defendant. 

Lwd  Tenterden,^^!  think  the  11th  and 
i7th  sections  are  perfectly  distinct  from 
each  other;  the  17th  section  furnishes 
means  of  producing  a  newspaper,  which  the 
party  may  not  otherwise  have  the  means 
of  producing,  but  it  does  not  make  the  copy 
of  a  newspaper,  which  ma^  be  so  prodttced^. 
tfa«  only  evidence  of  it.  The  11th  section 
provides,  that  it  shall  not  be  necessary,  af^ 
any  such  affidavit,  ftc.  shall  have  been  pro« 
duced  in  evidence  against  fiie  person  who 
ligned  and  msde  such  affidavit,  or  is  therein 

',  (1)  10  £a8t»  94» 

(2)  4 B.  &  C.  35 ;  b.  c.  6  D.  &  R.  125.  (See  tbe 
^SMcoUsoted  in  ChittyHrStntotBr,  p.  299.) 


named )  and  after  a  newspa|>er  shdl  huve 
been  produced  in  evidence,  intituled  in  the 
same  manner  WA^the  newspaper  or  other 
paper  mentioned  in  such  affidavit  or  copy 
is  intituled,  for  the  plaintiff  or  prosecutor 
to  prove  that  the  newspaper  was  purchased 
at  any  house,  shop,  or  office,  belonging  to 
or  occupied  by  the  defendant,  or  where  he 
usually  carries  on  the  business  of  printing 
or  publishing  such  paper,  or  where  thfe 
same  is  usually  sold : — a  purchase  of  a 
newspaper  at  the  house,  shop,  or  office  of 
the  defendant,  would,  in  ordinary  cases,  be 
evidence  of  publication.  Here,  the  plain- 
tiff or  prosecutor  is,  by  the  express  terms 
of  the  statute,  exempted  from  bringing 
such  evidence,  after  having  produeed  the 
affidavit  lodged  at  the  Stamp-office,  and  a 
newspaper  corresponding  in  certain  re^ 
spects  with  that  mentioned  in  the  affidavit. 
The  evidence  of  publioitioii  was  therefore 
sufficient. 

Mr.  Justice  Bayley. — I  think  the  fair  and 
clear  meaning  of  the  words  is,  that  if  a 
paper  corresponding  with  the  paper  de« 
scribed  in  the  affidavit,  is  produced,  the 
party  producing  it,  is  to  be  in  die  same  situa- 
tion, as  if  he  bad  proved  that  the  paper  had 
been  bought  at  the  house,  shop,  or  place 
of  business  of  the  defendant.  The  evidence 
is  only  primd  facie;  and  proof  of  fiaud,  or 
of  inadvertence}  would  rebut  it. 

ilf r.  Juslice  LiUkdak  concurred. 


Rvle  refitted* 


'•'I 


18J!d.      y      ROTHSCHtLD  V.  COKNST  AKD 

May  9.   3  others. 

Bills  of  Exchange— Banier's  Cketm^-^ 
Bona  fide  Holder. 

A  persm  nho^  bonA  fide,  takes  in  pay- 

ment,  or  othermse  deals  with  a  honker's 

che^,  after  the  day  on  which  it  is  dated^  is 

not  thereby  hovsnd  \by  analogy  to  biits  0/ 

exehmge^)  to  restttpon  the  tilSs  of  the  person 

from  whom  he  took  it,  '' 

The  question  in  such  a  case  u,  whether  the 
person  has  acted  bonl  ftde,  and  with  due 
caution,  in  taking  the  cheque ;  and  the  date  is 
a  circumstance  for  the.  consideration  qftHe 
jury  upon  that  que^om  ' 
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This  was  an  action  of  assumpsit  for 
money  had  and  received  to  the  plaintiff's 
use. 

P/tfa— -Non  assumpsit* 

On  the  trial,  before  Lord  Chief  Justice 
Tenterden,  at  the  London  Sittings  ^fter 
Hilary  term,  the  foUowing  appeared  to  be 
theprindpal  facts : — 

The  action  was  brought  to  recover  the 
aum  of  13S0L  being  the  amount  of  two 
cheques  drawn  by  the  plaintiff  on  his  bank- 
ers, Masterman  &  Co.,  which  had  been 
obtained  from  him,  and  afterwards  passed 
to  tbe  defendants  und^r  the  foUowing  cir- 
cumst^ces : — 

The  plaintiff  was  agent  for  paying  the 
dividends  on  the  Prussian  loan  contracted 
in  1818,  Tbe  securities  given  by  the 
Prussian  government  were  bonds,  tp  which 
a  number  of  dividend  warrants,  called 
coupons,  were  annexed.  As  the  dividends 
from  time  to  time  become  due,  the  holder 
of  bonds  delivers  the  coupons  then  due, 
together  with  a  list,  and  his  own  name  and 
address,  to  the  plaintiff.  The  coupons  and 
lists  are  tlien  compared,  and,  if  they  be 
correct,  the  coupons  are  cancelled,  and  a 
cheque  drawn  by  the  plaintiff  for  the 
amount.  The  plaintiff  was  also  agent  for 
a  Prussian  Company,  called  the  Sechand- 
ling  Company,  who,  in  January,  transmitted 
to  him  CQupons  to  the  amount  of  15,371/. 
to  be  received  by  him  on  their  account. 
These  coupons  were  compared  with  the 
list  by  one  Bume,  a  clerk  of  the  plaintiff, 
who  then  drew  a  cheque  for  the  amount, 
which  was  signed  by  the  plaintiff  and  sent 
to  his  bankers,  who  placed  it  to  the.  ere  Jit 
of  the  Sechandling  Company's  account, 
and  debited  the  plaintiff's  private  account 
with  it.  Bume,  instead  of  destroying  all 
the  coupons,  fraudulently  preserved  a  part, 
amounting  to.  1380/*,  and  procured  two 
lists  to  be  made  out,  one  in  names  (which, 
for  anything  that  appeared,  were  fictitious), 
amounting  to  792/.  5s. ;  tlie  other  in  other 
names  (to  which  the  same  observation  is 
applicableX  amounting  to  534/.  15^«  Bume 
then  pretended  to  compare  those  lists  with 
the  coupons  fraudulently  preserved  by  him, 
mid,  on  the  19th  of  January,  drew  two 
cheques  for  the  amount,  which,  apparently, 
in  the  ordinary  course,  were  oflSsred  for 
signature  to  and  were  signed  by  the  plain- 
tiff; and  the  words  ''  and  Co."  were  written 


^ross,  to  indicate  that  they  must  be  pre* 
sented  to  Masterman  &  Co*  through  some 
Vanking-house.  On  the  24th  of  January 
one  Blayney,  a  wine-merchant  and  broker* 
parried  these  cheques  to  the  defendants, who 
were  wine-merchants,  and  told  them,  that 
payment  could  only  be  obtained  by  a 
banker;  and  that, as  he  did  not  keep  an 
account  at  any  banker's,  he  wished  them  to 
give  him  cash  for  the  cheques,  and  to  get 
them  presented  by  their  bankers,  Remhig- 
tpn  &  Co.  One  of  the  defendants,  who 
knew  Blayney  personally,  but  was  not  aci 
quainted  with  bis  residence,  consented  tp 
do  so,  feeling  confident  that  cheques  drawn 
by  the  plaintiff  would  be  paid.  He,  ac- 
cordingly, save  Blayney  money  for  the 
cheques,  and  handed  them  to  Remington 
&  Co.,  who,  on  tbe  same  day,  presented 
them  and  obtained  payment  from  Mastes* 
man  &  Co.  Blayney  received  the  cheques 
from  his  son,  and  at  his  request  procured 
cash  for  them,  with  which  the  son  after- 
wards absconded.  Evidence  was  offered 
to  shew  the  respectable  character  borne  by 
the  defendants.  Upon  these  facts,  it  was 
admitted,  that  the  defendants  had  acted 
bondjidet  but  it  was  contended  by  the  plain- 
tiff that  they  acted  without  due  caution  in 
taking  the  cheques,  and  that,  as  they  were 
six  days  old  when  handed  to  them,  they 
must  be  considered  as  overdue,  and,  there- 
fore, that  the  defendants  could  have  no 
better  title  than  Blayney,  from  whom  they 
were  received.  LordTenterden  left  it  to  the 
jury  to  find  for  the  plaintiff,  if  they  thoyghl 
that  the  circumstances  of  the  case  were 
such  as  ought  to  have  excited  the  suspicions 
of  prudent  men,  and  tliat  the  defendants, 
under  the  circumstances,  had  not  acted 
with  reasonable  caution ;  but  otherwise,  to 
find  for  the  defendants.  The  jury  found 
for  the  defendants. 

Sir  James  Scarlett  now  moved  for  a  new 
trial  on  three  points:  first,  that  the  jury 
ought  not  have  found  that  the  defendants 
used  due  caution;  secondly,  that  the  Lord 
Chief  Justice  ought  to  have  told  them  that 
the  cheques  were  overdue,  and  that,  con- 
sequently, the  defendants  took  them  at 
their  peril,  and  could  have  no  better  claim 
th^h  Blayney ;  and,  thirdly,  that  evidence 
of  the  good  character  of  the  defendants 
ought  not  to  have  been  received.  But,  upon 
Lord  Tenterden  observing,  that  such  evi- 
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ticular  one,  containing  the  libel  in  question. 
The  11th  section  of  the  statute  says,  that 
the  plaintiff  need  not  prove  that  the  news- 
paper, to  which  the  trial  relates,  was  pur^ 
chased  at  any  house,  shop,  or  office,  belong- 
ing to,  or  occupied  by,  the  defendant  or  his 
servant,  or  where  he  carries  on  his  business 
of  printing  or  publishing  the  paper,  or 
where  the  same  is  usually  sold ;  therefore, 
the  necessity  of  that  particular  description 
of  proof  of  publication  is  dispensed  with ; 
and,  by  sect.  17,  another  description  of 
proof  is  substituted .  That  section  requires 
every  printer  or  publisher  of  a  paper  to  de- 
liver to  the  Commissioners  of  Stamps  one 
of  the  papers  so  published,  signed  by  the 
printer  or  publisher  in  his  handwriting, 
with  his  name  and  place  of  abode ;  and  the 
same  is  to  be  kept  by  the  Commissioners 
in  their  office ;  and,  upon  application  by  any 
person,  in  order  that  the  same  may  be  pro- 
duced in  evidence,  the  Commissioners  are 
to  cause  the  same  to  be  produced  in  court* 
As  far  as  practice  can  be  relied  on  to  shew 
what  has  been  generally  understood  to  be 
the  meaning  of  this  section,  it  may  be  ob- 
flerved,  that,  since  the  statute,  the  practice 
in  all  proceedings  against  the  proprietors 
of  newspapers,  has  been  to  produce  the 
newspaper,  signed  by  the  defendant,  and 
lodged  at  the  Stamp-office.  This  was  done 
in  Rex  v.  Hart  and  another  {I),  In  Rex 
▼•  AnphHi{2\  the  delivery  to  the  officer 
of  the  stamps,  was  held  to  be  sufficient 
evidence  of  a  publication;  because  he 
would  have  an  opportunity  of  reading  the 
libel  himself.  But  this  reason  appears  to 
Admit  the  necessity  of  shewing  some  publi« 
eation  by  the  defendant. 

Lord  Tenterden,'^!  think  the  11th  and 
i7th  sections  are  perfectly  distinct  from 
each  other;  the  17th  section  furnishes 
means  of  producing  a  newspaper,  which  the 
party  may  not  otherwise  have  the  means 
of  producing,  but  it  does  not  make  the  copy 
ef  a  newspaper,  which  ma^  be  so  produced^. 
tfa«  only  evidence  of  it.  The  11th  section 
provides,  that  it  shall  not  be  necessary,  after 
any  such  affidavit,  dsc.  shdAl  have  been  pro« 
diiced  in  eTidenee  against  the  person  who 
ligned  and  mode  such  affidavit,  or  is  therein 

(1>  10  East.  94. 

(9)  4B.  &  C.  35 ;  b.'c.  6  D.  &  R.  135.  (See  the 
pBKA  GoUectdd  in  ChitlySl  Stlitiit»r,  p.  299.) 


named  $  and  after  a  newspaper  sluiH  have 
been  produced  in  evidence,  Intituled  in  the 
same  manner  BB-the  newspaper  or  other 
paper  mentioned  in  such  affidavit  or  copy 
is  intituled,  for  the  plaintiff  or  prosecutor 
to  prove  that  the  newspaper  was  purchased 
at  any  house,  shop,  or  office,  belonging  to 
or  occupied  by  the  defendant,  or  where  he 
usually  carries  on  the  business  of  printing 
or  publishing  such  paper,  or  where  the 
same  is  usuallv  sold : — a  purchase  of  a 
newspaper  at  the  house,  shop,  or  office  of 
the  defendant,  nfould^  in  ordinary  eases,  be 
evidence  of  publication.  Here,  the  plain* 
tiff  or  prosecutor  is,  by  the  express  terms 
of  the  statute,  exempted  from  bringii^ 
such  evidende,  after  having  produced  the 
affidavit  lodged  at  the  Stamp-office,  and  a 
newspaper  corresponding  in  certain  r<h- 
spects  with  that  mentioned  in  the  ^davit. 
The  evidence  of  publication  was  therefore 
sufficient. 

Mr.  Justice  Bayley. — I  think  the  fidr  and 
clear  meaning  of  the  words  is,  that  If  a 
paper  corresponding  with  the  paper  de- 
acribed  in  the  aftdavit,  is  produced,  the 
party  producing  it,  is  to  be  in  die  same  situa- 
tion, at  if  he  had  proved  that  the  paper  had 
been  bought  at  the  house,  shop,  or  place 
of  business  of  the  defendant.  The  evidence 
is  only  primd  facie;  and  proof  of  fi'auds  or 
of  inadvertence,  would  rebut  it« 

Mr.  Justice  Littkdak  concurred. 

.  <^S;c\  *  Ride  refused. 
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Bills  of  Exchange— Banter's  Ckeam 
Bon&  fide  Holder. 

A  person  nhoy  hoxA  fide;  takes  in  pay^ 

ment,  or  othermse  deals  with  a  banker's 

cheque,  after  the  day  on  which  it  is  daled^  is 

not  thereby  bottnd  {by  analogy  to  bills  of 

exehimge,)  to  rest  upon  the  titk  of  the  person 

from  whom  lie  took  it.  ' 

The  question  in  such  a,case  is^  whether  the 
petscfi/i  has  acted  bonl  fide,  ahd  with  due 
caution^  in  taking  the  cheque ;  and  the  date  is 
a  circumstance  for  the  consideration  of  the 
jury  upon  that  queifihn. 


EASTER  T^RM,  ia£9. 
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This  was  an  action  of  assumpsit  for 
money  had  and  received  to  the  plaintiff's 
use. 

Plea — ^Non  assumpsit. 

On  the  trial,  before  Lord  Chief  Justice 
TenterdePi  at  the  London  Sittings  ^fter 
Hilary  term,  the  following  appeared  to  be 
theprindpal  facts : — 

The  action  was  brought  to  recover  the 
sum  of  l$SOL  being  the  amount  of  two 
cheques  drawn  by  the  plaintiff  on  his  bank- 
ers, Masterman  &  Co.,  which  had  been 
obtained  from  him,  and  afterwards  passed 
to  the  defendants  under  the  following  cir- 
cumst^ces ; — 

The  plaintiff  was  agent  for  paying  the 
dividends  on  the  Prussian  loan  contracted 
in  181 8,  The  securities  given  by  the 
Prussia^  government  were  bonds,  tp  which 
a  number  of  dividend  warrants,  called 
coupons,  were  annexed.  As  the  dividends 
from  time  to  time  become  due,  the  holder 
of  bonda  delivers  the  coupons  then  due, 
together  with  a  list,  and  his  own  name  and 
address*  to  the  plaintiff.  The  coupons  and 
lists  are  tlien  compared,  and,  if  they  be 
correct,  the  coupons  are  cancelled,  and  a 
cheque  drawn  by  the  plaintiff  for  the 
amount.  The  plaintiff  was  also  agent  for 
a  Prussian  Company,  called  the  Sechand- 
ling  Company,  who,  in  January,  transmitted 
to  him  coupons  to  the  amount  of  15,871/. 
to  be  received  by  him  on  their  account* 
These  coupons  were  compared  with  the 
list  by  one  Bume,  a  clerk  of  the  plaintiff, 
who  then  drew  a  cheque  for  the  amount, 
which  was  signed  by  the  plaintiff  and  sent 
to  his  bankers,  who  placed  it  to  the. credit 
of  the  Sechandling  Company's  account, 
and  debited  the  plaintiff's  private  account 
with  it.  Bume,  instead  of  destroying  all 
the  coupons,  fraudulently  preserved  a  part, 
amounting  to.  1330/,,  and  procured  two 
lists  to  be  made  out,  one  in  names  (which, 
for  anything  that  appeared,  were  fictitious)^ 
amounting  to  792/.  5s» ;  the  other  in  other 
names  (to  which  the  same  observation  is 
applicable),  amounting  to  534/.  I5s*  Bume 
then  pretended  to  compare  those  lists  with 
the  coupons  fraudulently  preserved  by  him, 
mid,  on  the  19th  of  January,  drew  two 
cheques  for  the  amount,  which,  apparently, 
in  the  ordinary  course,  were  offered  for 
signature  to  and  were  signed  by  the  plain- 
tiff; and  the  words  "  and  Co."  were  written 


across,  to  indicate  that  they  must  be  pre-* 
sented  to  Masterman  &  Co*  through  some 
Ranking-house.  On  the  24th  of  January 
one  Blayney,  a  wine-merchant  and  broker, 
parried  these  cheques  to  the  defendants, who 
were  wine-merchants,  and  told  them,  that 
payment  could  only  be  obtained  by  a 
banker ;  and  that,  as  he  did  not  keep  an 
account  at  any  banker's,  he  wished  them  to 
give  him  cash  for  the  cheques,  and  to  get 
them  presented  by  their  bankers,  Reming- 
ton &  Co.  One  of  the  defendants,  who 
knew  Blayney  personally,  but  was  not  aci 
quainted  with  bis  residence,  consented  tq 
do  so,  feeling  confident  that  cheques  drawn 
by  the  plaintiff  would  be  paid.  He,  ac- 
cordingly, save  Blayney  money  for  the 
cheques,  and  handed  them  to  Remington 
&  Co.,  who,  on  the  same  day,  presented 
them  and  obtained  payment  from  MasteS'* 
man  &  Co.  Blayney  received  the  cheques 
from  his  son,  and  at  his  request  procured 
cash  for  them,  with  which  the  son  after- 
wards absconded.  Evidence  was  offered 
to  shew  the  respectable  character  borne  by 
the  defendants.  Upon  these  facts,  it  was 
admitted,  that  the  defendants  had  acted 
bondjidet  but  it  was  contended  by  the  plain- 
tiff that  they  acted  witl^out  due  caution  in 
taking  the  cheques,  and  that,  as  they  were 
six  days  old  when  handed  to  them,  they 
must  be  considered  as  overdue,  and,  there- 
fore, that  the  defendants  could  have  no 
better  title  than  Blayney,  from  whom  they 
were  received.  LordTenterden  left  it  to  the 
jury  to  find  for  the  plaintiff,  if  they  thoyghl 
that  the  circumstances  of  the  case  were 
such  as  ought  to  have  excited  the  suspicions 
of  prudent  men,  and  tliat  the  defendants, 
under  the  circumstances,  had  not  acted 
with  reasonable  caution;  but  otherwise,  to 
find  for  the  defendants.  The  jury  found 
for  the  defendants. 

Sir  James  Scarlett  now  moved  for  a  new 
trial  on  three  points:  first,  that  the  jury 
ought  not  have  found  that  the  defendants 
used  due  caution;  secondly,  that  the  Lord 
Chief  Justice  ought  to  have  told  them  that 
the  cheques  were  overdue,  and  that,  con- 
sequently, the  defendants  took  them  at 
their  peril,  and  could  have  no  better  claim 
th^h  Blayney ;  and,  thirdly,  that  evidence 
of  the  good  character  of  the  defendants 
ought  not  to  have  been  received.  But,  upon 
Lord  Tenterden  observingt  that  such  evi- 
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dence  bad  not  been  objected  to  on  the  trial, 
the  point  was  not  pressed.  The  argument 
urged  in  support  of  the  first  point  grew  out 
of  the  evidence.  In  support  of  the  second, 
Sir  James  relied  upon  the  case  of  Down  v. 
HaUmg(l),  contending,  that  a  cheque  must, 
for  this  purpose,  be  considered  as  a  bill  of 
exchange,  and  be  governed  by  the  same 
rules. 

Lord  Tenlerden, — I  am  of  opinion,  that 
we  ought  not  to  grant  a  rule.  I  think  it 
cannot  be  laid  down  as  matter  of  law,  that 
a  party  taking  a  cheque  afler  any  fixed 
time  from  its  date,  does  so  at  his  peril ;  and, 
therefore,  the  mere  fact  of  the  defendants 
having  taken  the  cheques  six  days  after 
they  bore  date,  from  a  person  who  had  not 
given  value  for  them,  did  not  entitle  the 
plaintiff  to  a  verdict.  It  was,  indeed,  a 
circumstance  to  be  taken  into  consideration 
by  the  jury,  in  determining  the  question, 
whether  the  defendants  had  taken  the 
cheques  under  circumstances  which  ought 
to  have  excited  the  suspicions  of  prudent 
men.  If  we  were  to  send  the  case  to  a  new 
trial,  the  same  question  must  be  presented 
to  the  jury ;  and,  as  we  cannot  say  that  their 
former  verdict  was  wrong,  I  think  we 
ought  not  to  disturb  it. 

Mr^  Justice  Bayley. — I  cannot  say  that 
the  right  question  was  not  left  to  the  jury; 
nor  am  I  quite  prepared  to  say  that  their 
decision  was  wrong,  although  I  should  have 
been  better  satisfied,  had  it  been  the  other 

way. 

Mr,  Justice  LUlledale. — I  am  of  opinion, 
that  the  direction  given  the  jury  was  right; 
and  I  cannot  go  so  far  as  to  say,  that  they 
did  wrong  in  finding  for  the  defendants.  It 
has  been  contended,  as  matter  of  law,  that 
a  party  taking  a  cheque  overdue,  has  it  with 
the  same  title,  and  no  other,  as  the  person 
from  whom  he  receives  it.  But,  although 
the  rule  of  law  certainly  is  so,  with  respect 
to  bills  of  exchange  and  promissory  notes, 
I  know  of  no  authority  laying  down,  that 
it  is  applicable  to  cheques. 

Mr,  Justice  Parke  was  counsel  in  the 
cause  while  he  was  at  the  bar,  and,  there- 
fore, gave  no  opinion. 

Ruk  refused* 

(1)  4  B.  &  C.  330 ;   6  D.  &  R.  455 ;  3  Law 
J«uni.  K.B,  S34. 
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LU>el  —  PrivUeged  Communication — ScT" 
vant — Evidence, 

1.  JVhere,  in  answer  to  an  application  to  a 
former  master  for  the  character  of  a  servant^ 
he  writes  a  letter  to  the  appUcant,  giving  an 
unfavourable  account  of  the  servant  during 
^  his  service,  and  also  stating  matter  if^urious 
to  Ids  character  in  respect  of  his  conduct 
out  of  that  service  at  the  time  the  letter  is 
written^  tlie  mere  circumstance  of  the  Utter 
going  thus  far  beyond  the  matter  of  inquiry ^ 
will  not  deprive  it  of  the  protection  given  to  a 
privileged  communication. 

But,  if  it  be  shewn  thai  the  facts^  which 
are  thus  stated  out  of  the  matter  of  immediate 
inquiry,  be  untrue, — that  circumstance  may  be 
evidence  of  malice  to  go  to  the  jury.  The 
onus  of  proof  in  such  case  appears  to  lie  upon 
tike  servant, 

%,  Nor,  m  the  case  of  the  writing  such  a 
letter,  would  the  circumstance  of  the  master 
going  to  persons  who  had  recommended  the 
servant  to  him,  and  making  statements  simi'- 
lar  to  those  contained  in  the  letter,  be  of  itself 
sufficient  evidence  of  malice  to  deprive  the 
letter  of  the  protection  given  to  a  privileged 
communication. 

This  was  an  action  on  the  case  for  a 
libel. 

Plea — Not  guilty. 

The  cause  was  tried,  before  Lord  Chief 
Justice  Tenterden,  at  the  Middlesex  Sit* 
tings  after  Hilary  term,  when  the  following 
appeared  to  be  the  principal  facts : — 

The  plaintiff  had  been  in  the  service  of 
the  defendants.  Mrs.  Affleck,  before  she  re- 
ceived her  into  her  service,  obtained  a  good 
character  of  her  from  two  persons.  The 
plaintiff  remained  with  Mrs.  Affleck  but  a 
few  months,  and  was  afterwards  hired  by 
another  person,  who,  on  inquiring  her  cha- 
racter from  Mrs.  Affleck,  received  the  fol- 
lowing answer,  which  was  the  alleged  libel : 

"  Mrs.  A.'s  compliments  to  Mrs.  S.,  and 
is  sorry  that,  in  reply  to  her  inquiries  re* 
specting  £.  Child,  nothing  can  be  injustice 
said  in  her  favour.  She  lived  with  Mrs. 
A.  but  a  few  weeks,  in  which  short  time 
she  conducted  herself  disgracefully,  and 
Mrs.  A.  is  concerned  to  add,  that  she  has, 
«ince  her  dismissali  been  credibly  informed. 
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she  bas  1>een  and  now  is,  a  prostitute,  at 
Bury." 

The  plaintiff  was  discharged  from  her 
situation  in  consequence  of  this  letter. 
Af^er  the  writing  of  the  letter,  Mrs.  Af- 
fleck went  to  the  persons  by  whom  the 
plaintiff  had  been  recommended  to  her, 
and  made  to  them  a  statement  nearly  si- 
milar. It  was  contended  by  the  defen- 
dants, tliat  the  plaintiff  must  be  nonsuited 
upon  the  evidence ;  there  being  no  proof 
of  malice.  It  was  replied,  that,  Mrs. 
Affleck's  statement  of  what  the  plaintiff's 
conduct  had  been  after  she  had  leil  her 
service,  was  not  a  privileffed  communi- 
cation ;  and  that,  at  least,  that  part  of  the 
letter,  and  the  statement  that  she  oo/im- 
tarilif  made  to  other  persons,  and  not  in 
answer  to  any  inquiries,  were  evidence  of 
malice.  Lord  Tenterden  was  of  opinion, 
that  the  latter  part  of  the  letter  was  privi- 
leged ;  and  that  the  other  communications, 
being  made  to  persons  who  had  recom- 
mended the  plaintiff,  were  not  evidence  of 
malice ;  and  he  directed  a  nonsuit.  A  new 
trial  was  moved  for  by — 

Mr.  F.  Kelly. "^It  cannot  be  successfully 
contended,  that  the  latter  part  of  Mrs. 
Affleck's  letter  was  a  privileged  communi- 
cation. The  inquiry  was  made,  and  could 
properly  be  made  only  as  to  her  conduct 
while  in  the  service  of  Mrs.  Affleck.  There 
was  no  inquiry  as  to  her  subsequent  con- 
duct; and  the  statement,  even  supposing 
it  to  be  without  malice,  was  made  without 
just  cause,  and  therefore  the  plaintiff  was 
entitled  to  a  verdict,  This  is  established 
by  the  case  of  Blackburn  v.  Blackburn  (1), 
and  the  case  for  that  purpose  should,  there- 
fore, have  gone  to* the  jury.  Supposing, 
however,  that  it  be  conceded,  that  that  part 
of  the  letter  might  be  considered  as  a  pri- 
vileged communication  if  it  were  written 
without  malice,  yet  it  was  an  unsolicited 
Btatement,  and  therefore  might,  in  the  opi- 
nion of  the  jury,  satisfy  them  that  it  was 
written  in  malice.  And,  if  they  should  be 
of  that  opinion,  then,  according  to  tlie  case 
oi  Rogers  y.  Ciyum(2),  the  plaintiff  would 
be  entitled  to  recover.  If  a  bad  character 
of  a  servant  be  given  maliciously,  the  com- 
manicationis  not  privileged:  Edmond$<ni  y 

(1)  4Bmg.395;  IM.  ^T.SS',  6UwJimo, 
C  P.  IS. 

(t)  aBM..a:Pui.5ar. 
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Stevenson  (d),  and  the  party  must  be  bound 
to  the  truUi  of  his  statement.  It  must  be 
obvious  that  the  plaintiff  could  not  contra- 
dict the  particular  fact  of  which  Mrs. 
Affleck  said  she  had  been  "  credibly  in- 
formed," for  she  did  not  give  the  name  of 
her  informant.  The  statements  to  third 
persons,  made  voluntarily  and  not  in  answer 
to  any  inquiries,  proved,  however,  that  the 
object  of  Mrs.  Affleck  was  to  injure  the 
plaintiff:  this,  therefore,  was  sufficient 
evidence  to  shew,  that  the  letter  was  mali- 
cious ;  and,  considering  that  there  were 
all  these  facts  in  the  case,  it  should  not  have 
been  withdrawn  from  the  consideration  of 
the  jury. 

Mr.  Justice  Bayley, — It  appears  to  me 
that  the  letter  complained  of  was  a  privi- 
leged communication,  and  that  the  nonsuit 
was  right.  In  the  case  of  Rogers  v.  Clifton^ 
evidence  of  the  falsehood  of  the  imputation 
was  given,  which,  independently  of  the 
contents  of  the  alleged  libel,  raised  the 
question  whether  they  had  been  written 
oondfide.  Here  there  was  no  evidence  dehors 
the  letter ;  none  to  shew  the  good  conduct 
of  the  plaintiff  during  the  time  she  was  in 
the  service  of  Mrs.  Affleck ;  or  of  what 
her  conduct  was  after  she  had  left  that  ser* 
vice.  It  has  been  contended,  that  the  letter 
should  not  have  contained  the  statement 
of  the  alleged  misconduct  after  the  plaintiff 
had  left  die  defendant's  service ;  and  that 
Mrs.  Affleck  should  not  have  stated  what 
she  had  been  informed,  unless  she  gave  up 
the  name  of  her  informant.  But  I  think 
that  she  would  have  stopped  short  of  her 
duty  in  withholding  that  mformation,  and 
that  she  was  not  bound  to  disclose  the 
name  of  the  persons  from  whom  she  re- 
ceived it.  So  much  for  the  letter.  But 
reliance  was  placed  upon  the  two  parol 
communications  made  by  Mrs.  Affleck  as 
evidence  of  malice.  But  it  appeared  in 
evidence,  that  both  the  persons  to  whom 
they  were  made  had  recommended  the 
plaintiff  to  her  service ;  and  it  was,  there- 
fore, very  natural,  and  by  no  means  mali- 
cious, in  Mrs.  Affleck  to  inform  them  of 
the  plaintiff's  misconduct.  On  the  con- 
trary, I  think  she  only  performed  her 
duty. 

(S)  BuU.  N J>.  8, 
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Mr,  Jtuiice  Liitledale. — In  my  opinion, 
there  was  not  any  evidence  of  malice  that 
ought  to  have  been  left  to  the  jury.     It  is 
admitted,  that  an  answer  to  the  inquiries 
made  would  not  have  been  the  subject- 
matter  of  an  action ;  but,  it  is  contended, 
that  the  latter  part  of  the  letter  is  evidence 
of  express  malice.     Mrs.  Affleck  certainly 
went  beyond  the  bounds  of  what  she  knew ; 
but,  1  think,  that  if  she  had  received  such 
information,  she  was  bound  to  state  it,  and 
therefore  malice  is  not  to  be  inferred  from 
the  letter  itself.     With  regard  to  the  other 
communications,  the  question  is,  whether 
they  prove  that  Mrs.  Affleck  acted  mali- 
ciously in  writing  the  letter  :  I  am  of  opi- 
nion ^at  they  do  not ;  for  the  persons  to 
whom  they  were  made  had  recommended 
the  plaintiff,  and  therefore  a  statement  to 
them  of  her  misconduct  cannot  be  deemed 
an  officious  interference.     If,  indeed,  the 
plaintiff  had  distinctly  proved  the  falsehood 
of  the  statement,  the  case  would  have  as- 
sumed a  different  shape : — if,  for  instance, 
she  had  shewn  that  her  conduct  at  the  time 
when  the  letter  was  written  was  unexcep- 
tionable,  there  might  be   evidence  from 
which  the  jury  would  be  justified  in  infer- 
ring that  Mrs.  Affleck  had  not  been  in- 
formed as* she  said  she  had;  but,  according 
to  the  case  as  it  was  proved,  the  nonsuit 
was  right. 

Mr,  Justice  Parke, — I  think  the  rule  laid 
down  by  Lord  Mansfield,  in  Edmondson  v. 
Stevensortf  has  been  followed  ever  since.  It 
is,  that  in  an  action  for  defamation  in 
giving  a  character  of  a  servant,  "  the  gist 
of  it  must  be  malice,  which  is  not  implied 
from  the  occasion  of  speaking,  but  should 
be  directly  proved."  The  question  then 
is,  whether  the  plaintiff  in  this  case  ad- 
duced evidence  which,  if  laid  before  a  jury, 
could  properly  lead  them  to  find  express 
malice.  That  does  not  appear  upon  the 
face  of  the  letter.  Primd  facie  it  is  fair  ;* 
and  undoubtedly  a  person  asked  as  to  the 
character  of  a  servant,  may  communicate 
all  that  is  stated  in  that  letter.  Indepen- 
dently of  the  letter,  there  was  no  evidence 
except  of  the  two  persons  that  had  recom- 
mended the  plaintiff.  The  communica- 
tion to  them,  therefore,  was  not  officious, 
and  Mrs.  Affleck  was  justified  in  mak- 
ing it.  In  Rogers  v.  Clifton^  evidence 
of  the  good  condtict  of  the  servant  ivas 


given,  and  the  communication  also  ap- 
peared to  be  officious.  There  was,  there- 
fore, evidence  of  malice  deduced  from  the 
falsehood.  In  Blackburn  v.  Blackburn,  the 
occasion  of  writing  the  alleged  libel  did 
not  distinctly  appear ;  prima  facie,  it  was 
not  a  privileged  communication;  it  was, 
therefore,  properly  left  to  the  jury  to  say, 
whether  it  was  confidential  and  privileged, 
or  not;  and  they  found  that  it  was  not. 
Here,  the  letter  was,  undoubtedly,  primd 
facie  privileged;  the  plaintiff,  therefore, 
was  bound  to  prove  express  malice,  in 
order  to  take  away  the  privilege. 

Lord  Tenterden. — It  is  sufficient  for  me 
to  say,  that  I  entirely  concur  in  what  has 
fallen  from  the  Court,  and  that  the  nonsuit 
ought  not  to  be  disturbed. 

Rule  refused, 

[On  the  same  subject,  see  also  Pattiscn 
V.  Jones,  8  B.  &  C.  578;  7  Law  Journ. 
K.B.  26.] 


1829.     ?BRAITHWAITG     AKD     OTHERS     P. 

May  13.  3      schofield  and  others. 

Joint  Stock  Company. 

The  members  of  a  building  society  held 
liable  for  work  done  in  pursuance  of  a  reso- 
lution at  which  they  were  present,  and  in 
which  they  concurred,  although  they  had  no 
communication  with  the  plaintiffs,  who  did 
the  work,  and  although  they  might  be  pre- 
sumed to  have  an  interest  in  the  land  upon 
which  the  houses  were  built. 

This  was  an  action  of  assumpsit  for 
work  and  labour  and  materials. 

Plea — Non  assumpsit. 

The  case  was  tried,  before  Mr.  Justice 
Bayley,  at  the  Spring  Assizes  for  York,  in 
the  present  year.  Upon  the  trial,  it  ap- 
peared that  this  action  was  brought  to  reco- 
ver the  amount  of  a  bill  for  plasterer's  work 
done  by  the  plaintiff,  in  houses  belonging  to 
a  society  called  "  The  Prosperous  Building 
Society."  It  did  not  appear  in  evidence 
that  the  defendants  gave  the  order  for  this 
work ;  or  that  they  were  known  to  be 
members  of  the  society ;  or  that  they  were 
known  to  the  plaintiffs:  neither  was  it 
shewn  that  they  had  any  interest  in  the 
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Rouses,  or  in  the  land  upon  which  they 
were  built.  But  it  was  in  evidence  that 
they  ha4  contributed  to  the  funds  of  the 
society,  and  had  been  present  at,  and  had 
concurred  in,  a  resolution  that  the  houses 
upon  which  the  work  in  question  hnd  been 
done,  should  be  built.  The  learned  Judge 
thought,, that,  upon  these  facts,  the  plain- 
tiffs were  entitled  to  a  verdict,  but  reserved 
leave  for  the  defendants  to  move  to  enter 
a  nonsuit. 

Afr.  Blackhurne  moved  for  a  nonsuit, 
and  relied  on  the  case  of  Vice  v.  Lady  An- 
«on(l),  which,  he  contended,  was  in  point. 
I'here  the  defendant  had  contributed  to 
the  funds  of  a  mining  company,  and  had 
represented  herself  as  a  shareholder ;  but 
it  did  not  appear  that  she  had  been  a  party 
to  the  order,  or  that  the  plaintiffs  had  given 
credit  to  her : — it  was  held,  that  they  could 
not  recover  from  her  the  value  of  goods 
furnished  for  carrying  on  the  mining  con- 
cern without  proving  that  she  actually  had 
an  interest  in  the  mine.  In  this  case  also, 
the  plaintiffs  did  not  give  credit  to  the 
defendants,  nor  was  the  work  done  by 
the  order  of  the  defendants,  or  were  they 
proved  to  have  had  an  interest  in  the 
houses.  But  if  the  Court  should  think 
that  the  question  there  turned  upon  the 
fact,  that  the  subject  matter  was  real  pro- 
perty, the  evidence  shews  the  same  de- 
gree of  interest  in  houses  and  lands  as 
appeared  to  be  in  the  defendant  in  that 
case. 

•  

Lord   Tenlerden. — I  think   the  present 

case  is  very  distinguishable  from  that  which 
has  been  cited.  There,  the  plaintifTs  could 
have  no  right  to  recover  against  the  de- 
fendant, except  in  respect  of  her  having  an 
interest  in  the  mine,  and  they  failed  in  the 
attempt  to  prove  that  interest.  Here,  the 
plaintiffs  had  a  right  to  be  paid  by  those 
who  employed  them ;  and  the  defendants, 
having  joined  in  a  resolution  to  build  the 
houses,  authorized  the  employment  of  the 
workmen.  That  circumstance,  without 
reference  to  the  title  to  the  land  upon  which 
the  houses  were  built,  is  sufficient  to  make 
the  defendants  liable  to  this  action. 

Mr*  Justice  Littledale, — The  case  of  Vice 


(1)  7  B.  &  C.  409>  1  M.  &  R.  113;   6  Law 
Journ.  K.B.  24. 


V.  Lady  Anson  is  very  different  from  the 
present.  The  defendants  in  this  case  gav© 
an  express  authority  for  the  work  to  be 
done  upon  their  credit. 

Rule  refused^ 


THE  KING  r.  TIZZAND* 


1829.    ■) 
May  16.3 

CoTDoratian  —  Incompatibility  —  Ttfiwi  Clerk 
and  Alderman, 

1.  Wtiether  the  offices  of  town-clerk  and  alder-' 
man  are  of  themselves  incompatible,  so  that  they 
can,  under  no  circumstances,  be  held  by  the  same 
person — quaere. 

2.  Bat  where  the  duties  of  the  office  of  town 
clerk  require  that  he  should  attend  the  corporate 
meetings,  and  take  minutes  of  their  proceedings, 
aud  by  the  charter  he  was  removable  at  tlteplea-- 
swcofthe  corporation, — Held,  that  this  office  was 
incompatible  with  that  of  alderman,  inasmuch  as 
the  towrt-clerk  might,  in  his  character  of  alder* 
man,  httve  to  vote  upon  a  question  ajffccting  his 
own  conduct,  or  touching  the  retaining  of  his  own 
situation  as  town-clerk, 

3.  The  fact  that  the  town-clerk  had  a  yearly 
salary  which  might  be  increased,  diminished,  or 
taken  away,  by  the  corporation,  was  held,  for  the 
same  reason,  to  render  the  office  of  town-clerk  tn^- 
compatible  with  that  of  alderman, 

4.  The  circtunstance  that,  by  the  charter,  the  ^ 
number  of  aldermen  was  indejinite,  held  not  to 
answer  the  above  objections. 

This  was  an  information  in  the  nature  of 
a  quo  warranto  for  usurping  the  office  of 
akfcrman  of  the  borough  of  Weymouth,  in 
the  county  of  Dorset.  The  defendant 
(among  other  pleas)  pleaded,  that  the  late 
king,  by  charter,  granted,  that,  in  the  bo- 
rough, there  should  be  one  mayor,  alder- 
men (not  defined  in  number),  two  bailifls, 
and  twenty-four  chief  burgesses,  and  that 
every  person  having  served  the  office  of 
mayor  should  become  an  alderman  for  life ; 
that  the  defendant  in  1804  was  duly  a£- 
pointed  to,  and  served  the  office  of  mayor, 
and  so  became  an  alderman.  To  this  there 
was  a  replication,  that,  by  the  said  charter, 
it  was  granted  that  the  mayor,  aldermen, 
bailifll»,  and  chief  burgesses,  might  make 
bye-laws,  and  that  they  should  have  a 
recorder,  and  that  the  mayor,*  recorder, 
and  bailiffs,  or  any  two  or  more  of  them, 
of  whom  the  mayor  or  recorder  should  be 
one,  should  hold  sessions;  and  further^ 
that  the  mayor,  aldermen,  bailiffs,  bur- 
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jesses,    and   conmonalty,   should  have, 
within  the  same  borough,  one  discreet  and 
fit  man,  who  should  be  and  be  named  the 
common  clerk  of  the  borough  aforesaid, 
to  continue  in  the  same  office  during  the 
pleasure   of  the  mayor,    aldermen,    and 
bailiffs  of  the  borough;   and  that  after- 
wards, and  after  the  defendant  became  an 
alderman,  the  ofBce  of  common  clerk  be- 
came vacant,  and  the  defendant,  so  being 
an  alderman,  was  by  the  then  mayor,  alder- 
men, and  bailiffs,  nominated,  elected,  and 
appointed,  for  the  common  clerk  of  the 
borough,  to  continue  in  the  same  during 
the  pleasure  of  the  mayor,  aldermen,  and 
bailiffs ;  that  the  defendant  took  the  oaths 
and  became  and  was  common  clerk,  where- 
fore, &c.  (concluding,  as  a  legal  inference, 
that  the  former  office  was  vacated  by  the 
acceptance  of  the  latter).   There  were  two 
other  replications,  in  substance  the  same, 
but  adding  certain  facts  relative  to  the 
office  of  common  clerk  (which  appear  in 
the  argument),  and  thence  concluding,  that, 
as  the  two  offices  were  incompatible,  that 
of  alderman  was  vacated  ;  and  there  was  a 
fourth,  which,  afler  stating  the  appoint- 
ment  of  the  defendant  to  the  office  of  com- 
mon clerk,  and  his  acceptance  of  the  office, 
alleged,  that,  at  the  time  when  the  defen- 
dant was  so  elected,  and  took  upon  himself 
•the  said  cSlce,  a  yearly  salary  of  10/,  was 
payable  and  paid  by  the  mayor,  aldermen, 
oailifis,  burgesses,  and  commonalty,  to  the 
common  clerk  for  the  time  being,  subject 
to  be  increased,  dimim'shed,  or  withdrawn 
altogether,  by  the  mayor,  aldermen,  and 
bailiffs,  at  their  pleasure;   and  that  the 
offices  of  alderman  and  town-clerk  being, 
.by  reason  of  the  premises,  incompatible 
with  each  other,   the   defendant  thereby 
then  and  there  resigned  and  vacated  his 
office  of  alderman.     The  fiflh  replication 
alleged,  that  it  was  the  duty  of  the  com- 
mon clerk  to  attend  and  be  present  as  such 
common  clerk  at  all  corporate  meetings  of 
the  mayor,  aldermen,  bailiffs,  burgesses, 
and  commonalty,  and,  under  their  inspec- 
tion and  direction,  to  draw  up  in  their 
books,  minutes  of  entries  of  their  resolu- 
tions and  proceedings ;  and  then  averred, 
that  the  offices  were  incompatible,  &c.  as 
}>efore. 

To  these  there  was  a  demurrei:  and  a 
joinder  in  demurrer. 


Mr.  FoUett  appeared,  for  the  defendanft 
in  support  of  the  demurrer.     The  offices 
of  alderman  and  common  clerk  are  stated 
to  be  incompatible  on  three  grounds :-« 
first,  that  the  aldermen  vote  at  the  election 
of  the  common  clerk ;  secondly,  'that  when 
the  defendant  was  appointed,  there  was  a 
salary  annexed  to  the  office,  which  might 
be  varied  in  amount,  or  withdrawn,  at  the 
pleasure  of  the  mayor,    aldermen,    and 
bailiffs ;  thirdly,  that  the  clerk  must  be  in 
attendance  at  corporate  meetings,  and  take 
minutes  of  the  business  transacted.    To 
prove  that  the  two  offices  are  incompatible 
with  each  other,  it  must  be  shewn,  that  the 
duties  to  be  performed  by  the  person  hold- 
ing one  office  are  inconsistent  with  the 
duties  to  be  performed  by  the  person  hold- 
ing the  other;  it  should  also  be  shewn, 
that  the  duties  are  of  a  public  nature,  so 
that  the  public  would  sustain  an  injury  by 
their  being  improperly  discharged.  iJnless 
this  be  done,  the  Court  will  not  interfere. 
For  instance,  a  ministerial  and  a  judicial 
office  cannot  be  held  by  the  same  person 
in  the  same  court ;  nor  can  the  same  per- 
son   discharge  the  duties    of  expending 
public  money  and  of  auditing  his  own  ac- 
counts.    But  there  is  not  any  ease  which 
decides  that  a  man  may  not  hold  two  offices, 
merely  because,  by  virtue  of  the  one,  he 
has  a  voice  in  the  election  to  the  other :  nor 
merely  because,  in  the  one  capacity,  he 
may  have  a  voice  in  fixing  the  remunera- 
tion that  be  is  to  receive  in  the  other.     A 
man  may  vote  in  his  own  favour  at  an  elec- 
tion of  members  of  parliament,  and  at  elec- 
tions to  most  parish  offices.     So,  he  may 
present  himself  to  a  church.     In  this  case, 
the  number  of  aldermen  is  indefinite ;  con- 
sequently, the  influence  of  one  in  fixing 
the  salary  of  the  common  clerk  must  be 
very  trifling,  and  that  is  not  a  public  duty. 
There  can  no  objection  arise  on  account  of 
the  offices  being  judicial  and  ministerial, 
for  the  aldermen  are  not  justices  ;  nor  can 
there  be  any  reasonable  objection  to  one 
member  of  any  body  being  employed  to 
take  minuter  of  their  proceedings.     In- 
Com.  Dig.  "  Franchise,"   (F.   27,)  npon 
which  the  other  side  will  probably  rely,  it 
is  said,  that  the  office  of  sworn  cleric  is  void 
if  he  be  made  an  alderman  ;  and  Dtfer^  331^ 
h.  is  cited.     That,  however,  is  not  a  prin- 
cipal case ;  but  one  mentioned  in  the  mar* 
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gin/ where  a  towti*eIerk  had  been  eleeted 
luderman  with  a  view  to  the  turning  him 
OQt  of  the  former  place,  the  offices  being 
incompatible ;  and  he  was  restored  to  it  by 
the  Court  of  King's  Bench ;  but  the  re- 
spective duties  of  the  two  offices  are  not 
mentioned.  The  King  v.  Pai€man{l)  more 
nearly  resembles  this  case ;  but  there  the 
aldermen  audited  the  town-clerk's  ac-* 
counts,  and  they  were  judicial  officers ;  the 
town-clerk  acted  under  them;  and  there 
Lord  Kenyon  said,  '*  I  do  not  think  that 
the  offices  of  alderman  and  town-clerk  are 
necessarily  incompatible ;  for,  in  some  cor- 
porations '*  (as  in  the  present),  *'  the  alder- 
men are  not  judicial  officers;"  also,  in 
Milnard  v.  Thatcher  {%\  of  the  two  offices 
held  by  the  same  person,  one  was  judicial) 
the  other  ministerial;  and  for  these  rea- 
sons expressly  were  the  offices  held  to  be 
incompatible. 

Mr,  Campbell  (with  whom  were  Mr.  R, 
Bayley  and  Mr.  Barstanf)^  contra,  was  stop- 
ped by  the  Court. 

Lord  Tenterden. — I  am  of  opinion,  that 
judgment  must  be  given  for  the  Crown. 
The  fifth  replication  shews,  that  the  com- 
mon clerk  has  to  attend  corporate  meet- 
mgs  and  take  minutes  of  their  proceedings. 
If  that  be  not  done  faithfully,  he  may  be 
removed  from  his  office,  and  upon  that 
question  he  would  have  a  vote  in  his  cha- 
racter of  alderman.  Thus,  then,  he  would 
fill  the  two  incompatible  situations  of  mas- 
ter and  servant.  That  replication,  therefore, 
is  a  good  answer  to  the  defendant's  plea. 
Again,  the  fourth  replication  alleges,  that 
the  common  clerk  has  a  yearly  salary, 
which  may  be  varied  in  amount,  or  altoge- 
ther discontinued,  at  the  pleasure  of  the 
mayor,  aldermen,  and  bailiffs.  The  defen- 
dant, as  an  alderman,  would  have  to  vote 
upon  that  question,  which  duty,  T  think, 
he  is  not  competent  to  perform,  being  also 
Ihe  party  to  receive  the  salary.  That  re- 
plication, therefore,  as  well  as  the  fifth,  is 
a  good  answer  to  the  plea. 

Mr,  Justice  Bayley, — I  think  that  the 
two  offices  are  incompatible  where  the 
holder  cannot,  in  every  instance,  discharge 
(without  any  improper'bias  upon  his  mind) 
the  duties  of  each.    Now,  in  the  two  ques- 


tions of  amotion  and  salary,  the  town* 
clerk  cannot,  for  the  reasons  given  by  my 
Lord,  be  competent  to  discharge  the  duty 
of  an  alderman.  The  acceptance  of  the 
second  office,  therefore,  vacated  the  first* 

Mr.  Justice  Littledale, — I  entirely  con- 
cur, for  the  reasons  which  have  been  given ; 
but  I  should  also  add,  that  I  entertain 
great  doubts  whether  the  holding  of  two 
offices  by  the  same  person  is  ever  contem- 
plated in  the  charters  granted  to  corpora- 
tions. 

Judgment  for  ihe  Cromn* 


1829. 


9.     > 
19.  I 


THB  KINO  0.  SALWAT» 


(1)  t  Teim  Bep.  777, 
(S>  Id.  81. 


May 
Corporation-^Chafter — Residence. 

1 .  A  charter  of  incorporation  directed  the  election 
of  common  councilmen  to  be  made  out  of  the  6ttr- 
genes  and  inhabitants :-^Held,  thai  a  person  who 
was  a  burgeUf  but  not  also  an  inhabitant^  waS  fiol 
well  elected. 

Held  aUo,  that  the  meamng  of  the  charter  was 
too  clear  to  admit  of  evidence  qfusage^  to  give  it  a 
contrary  interpretation. 

2.  A  charter  of  restoration^  reciting  previous 
charters  and  a  surrender ,  granted  and  restored  to  an 
immemorial  corporation^  all  electionSf  nominations, 
and  appointmentSy  which  ihey  had  before  the  mr- 
render,  bjf  reastm  or  pretence  of  any  charters^  or  by 
any  other  lawful  manner,  right,  or  title : — Held, 
that  this  did  not  sanction  a  practice  to  elect  out  of 
burgesses  not  inhabitants;  the  charter,  to  which 
the  pretence  was  referred,  directing  an  election  out 
of' burgesses  and  inhabitants. 

This  was  an  information,  in  the  nature  of 
a  qno  rtarranto,  for  usurping  the  office  of 
common  councilman  of  the  town  and  bo- 
rough of  Ludlow.  The  defendant  pleaded 
several  pleas : — first,  that  Queen  Elizabeth, 
by  her  charter  in  the  88  th  year  of  her  reign, 
granted  and  ordained,  that  thenceforth  there 
might  and  should  be  within  the  town  and 
borough  of  Ludlow,  from  time  to  time, 
thirty-seven  of  the  more  discreet  and  ho- 
nest burgesses  and  inhabitants  of  the  town 
and  borough,  who  should  be  and  be  nomi- 
nated, the  common  council  of  the  town  and 
borough;  of  which  thirty-seven,  twelve  of 
the  most  honest  and  discreet  should  be  no- 
minated and  reputed  aldermen  or  principal 
burgesses :  of  which  same  twelve  aldermen 
or  principal  bargesses  and  inhabitants,  one 
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should  ye&rly  be  elected  to  be  chief  bailiff; 
and  of  which  thirty-seven,  the  remaining 
twenty-five,  together  with  the  aforesaid 
twelve,  should  together  be  and  be  called,  the 
common  council  of  the  town  and  borough ; 
of  which  same  twenty-five,  one  should  yearly 
be  elected  to  be  second  bailiff;  and  after 
thereby  assigning,  nominating,  constituting, 
and  making  the  persons  therein  named  and 
specified,  to  be  the  first  twelve  aldermen 
or  principal  counsellors  of  the  town  and 
borough  aforesaid,  and  other  persons  therein 
also  named  and  specified,  to  be  the  first 
twenty-five  of  the  common  council ;  which 
same  twenty-five,  together  with  the  afore- 
said twelve  aldermen,  her  Majesty  thereby 
declared  should  be  and  be  called,  the  com- 
mon council  of  the  town  and  borough ;  and 
after  declaring  her  will  to  be,  that  the  same 
twelve  aldermen  should  be  the  principal 
and  more  worthy  of  the  same  council,  her 
said  Majesty  willed  and  granted,  that  when- 
ever it  should  happen  that  the  aforesaid 
twelve  aldermen  or  principal  counsellors  so 
as  aforesaid  nominated,  or  any  of  them,  or 
the  aforesaid  twenty-five  common  council- 
lors so  as  aforesaid  nominated,or  anyof  them, 
should  die,  or  from  their  ofHces  aforesaid, 
for  ill  government,  should  be  removed,  then, 
and  so  often  it  might  be  lawful  for  the  residue 
of  the  said  twelve  and  twenty-five,  being 
the  common  council,  or  the  major  part  of 
them,  to  elect,  nominate,  and  prefer  one  or 
more  other  or  others  of  the  said  number,  of 
the  twenty-five  burgesses  and  inhabitants 
of  the  town  and  borough,  for  the  time  being, 
in  the  plnce  or  places  of  any  person  or  per- 
sons of  the  said  number  of  twelve ;  and  also 
one  or  more  other  or  others  of  the  burgesses 
and  inhabitants  of  the  town  and  borough 
aforesaid,  in  the  place  or  places  of  any  per- 
son or  persons  of  the  number  of  the  afore- 
said twenty-five,  so  liappening  to  die  or  be 
removed.  The  plea  then  averred,  that  the 
charter  was  accepted,  and  that  the  ofBce  of 
one  of  the  twenty-five  common  councilmen 
was  vacant ;  and  defendant,  then  and  there 
being  one  of  the  burgesses  (not  saying  '*  and 
inhabitants")  of  the  town  and  borough  afore- 
said, was  duly  elected  to  it. 

The  second  plea  stated  the  borough  to  be 
immemorial,  and  set  out  an  immemorial  cus- 
tom in  the  borough.  The  custom,  as  set  out, 
appeared  to  be  the  same  as  that  set  out  in 
the  first  plea,  except  that  it  spoke  only -of 


burgedses,  not  mentioning  the  word  '^  inha- 
bitants'* in  any  part  of  the  plea.  It  then 
justified  under  an  election  of  the  defendant 
as  one  of  the  burgesses. 

The  third  plea  stated,  that  the  town  and 
borough  of  Ludlow  was  an  ancient  town  and 
borough,  and  that,  for  three  hundred  years 
and  more,  the  burgesses  of  the  said  town 
and  borough  have  been  a  body  corporate, 
by  the  name  of  the  bailiffs,  burgesses,  and 
commonalty  of  the  town  and  borough  of 
Ludlow,  and  that,  for  all  the  time  in  the  in- 
formation mentioned,  there  had  been,  and 
ought  to  have  been,  and  still  ought  to  be, 
twelve  aldermen  or  principal  burgesses,  and 
twenty-five  common  councilmen  of  the  said 
town  and  borough,  &c, ;  and  that  hereto- 
fore, and  whilst  the  burgesses  of  the  said 
town  and  borough  were  such  body  politic 
as  aforesaid,  to  wit,  on  &c.  in  the  fourth 
year  of  the  reign  of  King  William  and  Queen 
Mary,  their  Majesties,  by  letters  patent, 
(after  reciting  a  surrender  of  all  their  fran- 
chises, by  the  corporation,  in  the  reign  of 
Charles  the  Second,  and  reciting  also,  that 
a  charter  had  been  granted  by  James  the 
Second,)  granted,  restored,  and  released  to 
the  burgesses  and  inhabitants  of  Ludlow 
aforesaid,  all  and  singular  the  liberties,  pri- 
vileges, powers  and  immunities,  franchises, 
&c.  so  surrendered,  in  as  ample  manner  and 
form  as  the  said  bailiffs,  burgesses  and 
commonalty,  or  their  predecessors,  had  or 
enjoyed,  or  ought  to  have  bad  or  enjoyed, 
the  premises,  before  the  said  surrender; 
and  their  said  Majesties  did  restore,  con- 
firm, and  ratify  to  the  said  bailiffs,  burgesses, 
and  commonalty,  amongst  other  things,  all 
and  singular  the  ofHces  and  elections,  no- 
minations, and  appointment  of  officers,  and 
the  like  liberties,  &c.  as  they  had  before 
the  said  surrender,  by  reason  or  pretence 
of  any  charters,  grants,  or  letters  patent,  by 
any  of  their  said  late  Majesties*  progenitors 
or  ancestors,  in  any  manner  before  made, 
granted  or  confirmed,  or  by  any  other  law- 
ful manner,  right,  or  title ;-  althouffb  the 
same,  or  any  or  either  of  them,  had  been 
forfeited,  lost,  or  surrendered;  and  al- 
though the  same,  or  any  or  either  of  them, 
had  been  misused,  or  not  used,  abused 
or  discontinued,  &c.  And  that,  for  a  long 
time,  to  wit,  for  the  space  of  seventy 
years,  before,  and  at  the  time  of  the  date 
and  making  of  the  said  deed  oi  instrument 
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of  surrender,  the  said  bailifFs,  burgesses  and 
eommonalty  of  the  town  and  borough  afore- 
said, by  reason  or  pretence  of  a  certain 
charter  before  then  granted  to  them,  to  wit, 
the  said  charter  or  letters  patent  in  the  said 
first  plea  mentioned,  had  used  and  enjoyed, 
and  did  then  use  and  enjoy  a  certain  power, 
franchise,  election,  and  nomination,  to  wit, 
as  follows :  that  is  to  say,  that  whenever 
the  place  or  office  of  one  of  the  said  twen- 
ty-five common  councilmen  of  the  said  town 
and  borough,  became  and  was  vacant,  the 
said  twelve  aldermen  of  the  said  town  and 
borough,  and  the  residue  of  the  said  twen- 
ty-five common  councilmen  thereof,  or  the 
major  part  of  the  said  aldermen  and  of  the 
said  twenty-five  common  councilmen  of  the 
said  town  and  borough,  for  the  time  being, 
had,  during  the  time  last  aforesaid,  elected, 
nominated  and  appointed,  and,  at  the  time 
of  the  date  of  the  said  instrument  of  sur- 
render, were  used  to,  and  did  elect,  nomi- 
nate and  appoint,  and  thence  hitherto  con- 
tinually have  elected,  nominated  and  ap- 
pointed, and  used  and  enjoyed  the  right, 
franchise,  and  privilege  of  electing,  nomi- 
nating and  appointing  some  one  other  of  the 
burgesses  [not  saying  "  and  inhabitants"] 
of  the  said  town  and  borough,  to  become 
and  be  one  of  such  twenty-five  common 
councilmen  of  the  said  town  and  bo- 
rough. 

1  here  was  a  demurrer  to  the  first  plea, 
and  joinder  in  demurrer.  To  tKe  second 
plea,  there  were  replications : — first,  that 
before  the  election  of  the  defendant,  the 
charter  of  Queen  Elizabeth  had  been  ac- 
cepted, and,  at  the  time  of  that  election,  was 
in  full  force ;  and  by  virtue  thereof,  the  al- 
dermen, and  residue  of  the  twenty-five  com- 
mon councilmen,  ought  to  have  chosen  some 
one  other  of  the  burgesses  and  inhabitants 
to  the  vacant  office ;  traversing  that,  from 
time  immemorial,  it  had  been  the  usage  to 
elect  one  other  of  the  burgesses  to  that 
office.  This  replication  led  to  an  issue,  in 
fact,  upon  the  usage.  The  second  repli- 
cation stated,  that  the  aldermen  and  com- 
mon councilmen  were  not  lawfully  assem- 
bled: issue  upon  this.  The  third  replication 
stated,  that,  long  before  the  supposed  elec- 
tion of  the  defendant,  Queen  Elizabeth,  by 
charter,  granted,  as  in  defendant's  plea 
alleged ;  and  that,  under  and  by  virtue 
thereofi  before  and  at  the  time  of  the  eke- 


tion  of  defendant,  whenever  the  office  of 
one  of  the  common  councilmen  became 
vacant,  the  aldermen  and  residue  of  the 
common  councilmen  had  elected,  and  ought 
to  elect,  some  one  other  of  the  burgesses 
of  the  town  and  borough,  being  an  inhabi- 
tant thereof,  to  be  common  councilman. 
Rejoinder,  that,  since  the  granting  of  the 
charter  of  Elizabeth,  the  aldermen  and  re- 
sidue of  the  common  councilmen  had  elected, 
and  ought  to  elect,  some  other  of  the  bur« 
gesses  to  the  vacant  office  of  common 
councilman:  to  this  there  was  a  demurrer 
and  joinder.  To  the  third  plea,  there  were 
also  replications :  first,  that  the  bailiffs, 
burgesses  and  commonalty,  did  not,  before 
and  at  the  time  of  the  surrender  in  that  plea 
mentioned,  use  and  enjoy  the  franchise  of 
electing  to  the  vacant  office  of  common 
councilman,  some  one  other  of  the  bur- 
gesses of  the  said  town :  issue  upon  the 
user.  The  second  replication  stated,  that, 
at  the  time  of  making  that  surrender,  the 
charter  of  Elizabeth  was  in  full  force :  to 
this  there  was  a  demurrer  and  joinder. 
The  third  replication  led  to  issue  upon  the 
question  whether  the  aldermen  and  com- 
mon councilmen  were  duly  assembled. 

*  - 

The  case  was  argued  on  the  16th  May. 

Mr.  Alderson  (with  whom  was  Mr.  Cavtp' 
bell,)  was  heard  in  support  of  the  demur- 
rers.— In  this  case,  the  substantial  question 
is, — what  is  the  true  construction  of  the 
charter  of  Queen  Eh'zabeth  ?  for  if  that  is 
clear,  usage  cannot  be  resorted  to;  in  order 
to  expound  it.  By  that  charter,  the  first 
bailiff,  twelve  aldermen,  and  twenty-five 
common  councilmen,  were  appointed  out  of 
the  burgesses  and  inhabitants ;  and  it  was 
provided,  that  vacancies  in  the  body  of  al- 
dermen should  be  filled  up  by  election  out 
of  the  twenty-five  burgesses  and  inhabi- 
tants ;  and  that  any  vacancy  in  the  twenty- 
five,  should  be  filled  up  by  election  of  one 
other  of  the  burgesses  and  inhabitants.  As 
these  words  are  used,  they  appear  to  be 
synonymous  with  "  burgesses  being  inhabi- 
tants," or  "  burgesses  inhabiting."  No  per- 
son, therefore,  can  be  eligible,  under  that 
charter,  to  the  offices  of  common  council- 
man, unless  he  answers  to  the  whole  de- 
scription of  burgess  and  inhabitant ;  and  it 
is  admitted,  that  this  defendant  was  not  an 
inhabitant  at  the  time^of  bia  eleotion*  The 
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case  if  parallel  with  that  otRexv*  Heath  (1). 
There  it  was  required  by  the  charter  of 
Exeter,  that  common  councilmen  should  be 
elected  *'  de  discretioribus  avibus,  ei  inhabi' 
tantibus  civiiatis" — and  it  was  held,  that  a 
freeman,  not  being  an  inhabitant,  was  ine- 
ligible. The  case  of  Rex  v.  Greet  (ft),  is 
the  converse  of  this ;  there,  the  jurats  of 
Queenborough  were,  by  the  charter,  eli- 
gible out  of  the  burgesses  or  inhabitants,*--^ 
and  it  was  held,  that  an  inhabitant,  not 
being  a  burgess,  was  eligible,  and  that  a 
replication,  setting  up  an  usage  to  elect  the 
jurats  out  of  the  burgesses,  being'  inhabi- 
tants, as  an  explanation  of  the  charter,  was 
bad.  It  appears  also,  from  Rex  v.  Miller  (d), 
and  other  cases,  that  usage  can  be  pleaded 
to  explain  a  charter,  only  where  the  lan- 
guage of  it  is  ambiguous. 

Mr.  Tauntont  contra. — The  first  demur- 
rer turns  merely  upon  the  construction  to 
be  given  to  the  charter  of  Elizabeth.  The 
second  raises  a  question  (which  is  only  upon 
the  supposition  that  'the  Court  should  not 
be  of  opinion  with  the  defendant  upon  the 
first,)  whether  usage  can  be  pleaded  to  ex- 
plain the  charter.  The  third  introduces  a 
question  on  the  charter  of  William  and 
Mary,  differing  from  the  two  preceding. 
The  case  of  Bex  v.  Heath,  as  to  the  charter 
of  Elizabeth,  is  not  to  conclusive  against 
the  defendant  as  it  is  taken  to  be  by  the 
other  side ;  for  the  matter  then  in  question 
before  the  Court  was,  whether  a  rule  for  a 
quo  warraato  information  should  be  made 
absolute.  Where  there  is  any  doubt,  such 
rules  are  always  granted ;  and  it  appears, 
by  the  proceedings  in  that  case,  which  have 
been  examined  among  the  records  of  the 
court,  that  an  information  was  filed,  and  at 
last  there  was  an  issue,  whether  Heath  was 
an  inhabitant  as  well  as  a  burgess ;  but  no 
further  proceedings  can  be  found,  nor  does 
it  appear  whether  the  issue  was  ever  tried. 
The  words  inhabitant  and  '*  burgess,"  ap- 
pear to  have  been  taken  as  synonymous  in 
ancient  charters,  and  not  as  imposing  any 
qualification  of  personal  residence.  In  old 
phraseology,  burgess  ex  vi  termini,  means 
inhabitant :  Spelman*s  Glossary*  So,  in 
fVhitelocVs  Commentary  on  Parliamentary 


(1)  1  Banard.  4t6, 
(9)  8  B. 


at C.  369 ;  6  Lsw  Joum,  K.9«5S1 ;  7  Law 
Jown.  K.B.  9t. 


WritSf "  burgesses  are  inhabkants  aad  firae^ 
men  of  boroughs."  (Vol.  1,  p.  500.)  The 
words  must  be  construed  according  to  the 
import  that  they  possessed  at  the  time  when 
the  charter  in  which  they  occur,  was  grant- 
ed, and  then  burgess  was  merely  synony- 
mous with  townsman,  although  a  member 
of  a  corporation  is  now  implied  by  the 
word  (4).  When  burgesses  were  first  in- 
corporated, they  were  the  inhabitants  of 
walled  towns  ;  afterwards,  they  were  to  be 
continued  by  succession,  as  if  the  charter 
had  described  them  as  burgesses  only.  In 
an  anonymous  case  respecting  the  city  of 
Gloucester  (5),  a  question  was  raised, 
whether  persons,  not  residing,  could  be 
made  freemen : — and  the  Court  held  they 
might,  although  a  charter  of  Car.  2,  was 

? ranted  to  them  as  **  cives  residentes  et  mAo- 
itantes,"  and  that  was  said  to  make  no  dif- 
ference, for  all  incorporations  were  in  that 
manner.  It  is  a  matter  of  mere  historical 
learning,  if  it  were  discovered ;  but  it  can- 
not now  be  discovered,  when  the  perpetual 
leave  of  absence,  which  freemen  now  make 
use  of,  was  first  established ;  but  absence 
has  long  ceased  to  be  a  ground  of  amotion. 
It  cannot  then  be  said,  that  the  usage  to 
elect  burgesses,  not  being  inhabitants,  to 
the  office  of  common  councilman,  is  abso- 
lutely inconsistent  with  the  charter ;  and  if 
so,  Rex  V.  the  Mayor,  ^c.  of  Chester  (6)  is 
a  direct  authority  in  favour  of  the  plea  of 
usage.     So,  in  Rex  v.  Williams  (7),  it  ap- 

Sared  that  the  charter  of  the  borough  of 
irmarthen  required  that  the  mayor  and 
other  officers  should  be  inhabitants  and  re- 
siants  within  the  borough^  on  pain  of  for- 
feiting 100^.,  and  the  (kiurt  held,  that  this 
charter  did  not  require  resiancy  as  a  qua- 
lification) but  only  under  apenalty.  Blankly 
V.  JVinstanley  (8^),  and  Gape  v.  Hendley, 
mentioned  in  the  note  to  that  case,  are 
strong  authorities  for  the  admissibility  of 
usage  to  explain,  and  even  to  control, 
charters.  It  is,  moreover,  stated  by  the 
third  plea,  that  William  and  Mary,  by  their 
charter  of  restoration,  confirmed  to  this 
corporation  all  privileges  that  they  had  exer- 
cised by  reason  or  pretence  of  any  char  tor; 

'4^  Biady  oa  Bgroufbi,  84. 
[5)  1  Barnard.  137. 
6)  1  Maul,  ft  Selw.  101. 
(7>  S  ACaol  SI  Mm  UU 
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and,  thetttote,  even  tonteidhSg  this  mode 
of  filling  up  vacancies  in  the  common 
council,  not  to  be  strictly  according  to  the 
charter  of  Elisabeth,  yet,  as  it  was  done  by 
pretence  of  that  charter,  it  is  now  rendered 
legal  by  the  charter  of  William  Sr  Mary. 
Mt.Alderson  having  been  heard  in  reply, 

The  Court  took  time  to  consider;  and 
this  day,  the  judgment  was  delivered  in  the 
following  terms,  by 

Lord  Tenierden. — After  stating  the  plead- 
ings, his  Lordship  proceeded — The  first 
question  raised  upon  this  record,  depends 
entirely  upon  the  construction  of  the 
charter  of  Queen  Elizabeth,  as  set  out  in 
the  defendant's  first  plea,  being  the  charter 
by  which,  according  to  that  plea,  the  office 
of  common  councilman  was  established  in 
the  borough,  and  under  which  the  defen- 
dant claims  to  exercise  the  office.  By  this 
charter,  power  is  given,  in  case  of  vacancies, 
to  elect  one  or  more  of  the  burgesses  and 
inhabitants  of  the  borough  to  the  vacant 
offices.  The  plea  avers,  that  the  defendant 
being  a  burgess,  was  elected,  and  does  not 
aver  that  he  was  an  inhabitant  also.  And 
upon  this,  there  is  a  demurrer  by  the  Crown ; 
so  that  the  question  is,  whether  a  person, 
being  a  burgess,  but  not  an  inhabitant,  is 
eligible  to  the  office :  and  we  are  of  opinion, 
that  he  is  not.  It  may  be  difficult  to  say, 
in  what  precise  sense  the  word  "  burgess"  is 
to  be  understood ;  in  very  ancient  charters, 
perhaps,  construing  those  documents  ac- 
cording to  the  usage  which  has  long  pre- 
vailed in  different  places,  the  sense  may  not 
always  have  been  the  same.  In  the  pre- 
sent charter,  the  words  are  "  burgesses  and 
inhabitants  \"  and  as  there  are  in  many  cor- 
porations, perhaps  in  most,  burgesses  who 
are  not  resident  in  the  borough,  we  think 
it  niust  have  been  the  intention  of  the  donor, 
in  this  case,  that  the  common  councilmen 
should  be  chosen,  not  from  those  who  were 
burgesses  only,  or  inhabitants  only,  but 
from  those  in  whom  the  two  characters  of 
buigess  and  inhabitant  were  united.  And 
this  agrees  with  the  opinion  of  the  Court, 
in  the  case  of  The  King  v.  Heathy  in  Bar^ 
nardiiton^  which  was  cited  in  the  argument. 

This  being,  in  our  opinion,  the  plain 
meaning  of  the  charter  of  Queen  Elisa- 
beth, the  second  question  is,  whether,  as- 
mming  the  borough  to  h^ye  b^^  iacpr* 

yoL,  yn,  lu. 


porated  from  timie  imntemorial,  havii^  the 
same  number  of  common  councilmen  as 
those  appointed  by  the  charter,  and  who^ 
both  before  and  since  the  charter,  have  been 
in  fact  elected  from  the  burgesses  without 
regard  to  residence,  such  an  election  can 
be  valid  af^er  acceptance  of  that  charter. 
And  we  are  of  opinion,  that  the  usage  in 
the  present  case  is  repugnant  to  the  charter, 
and  that  the  charter,  although  it  uses  affir- 
mative words  only,  and  does  not  in  terms 
prohibit  the  election  of  a  burgess  not  being 
an  inhabitant,  does  in  effect  amount  to  such 
a  prohibition.  And  we  think  that  this  is 
not  like  the  case  of  the  corporation  of 
Chester,  in  which  the  charter  only  gave 
a  power  to  elect  the  principal  officers 
annually ;  and  Lord  Ellenborough  appears, 
in  that  case,  to  have  thought  that  a  mere 
power  to  elect  annually,  given  to  a  corpora- 
tion, who  might  before  elect  for  life,  did 
not  necessarily  import  that  the  power  so 
given  should  be  exercised  at  all  times. 
Whereas,  the  charter  of  Elizabeth  in  this 
case,  in  our  opinion,  prescribes  and  fixes  the 
character  of  the  persons  to  be  elected,  and 
therefore  necessarily  excludes  the  election 
of  persons  not  sustaining  the  character  pre- 
scribed. In  the  Chester  case,  it  is  to  be 
observed  also,  that  the  Court  only  refused 
a  mandamus  to  elect,  leaving  the  right  of 
those  officers  who  had  held  for  more  than 
a  year  to  be  questioned  by  a  quo  warranto, 
which  would  be  the  most  proper  mode  of 
proceeding  in  a  case  of  any  doubt,  because 
the  judgment  of  the  Court  upon  it  would 
be  thereby  subject  to  the  revision  of  a 
court  of  error,  which  could  not  be  done 
where  the  proceeding  was  by  mandamus. 

The  remaining  question  arises  upon  the 
construction  and  effect  of  the  charter  of 
restoration  gpranted  by  William  and  Mary 
after  a  surrender  of  the  charter  of  Eliza- 
beth. The  defendant  contends,  that  the 
election  of  persons  not  possessing  the  cha- 
racter required  by  the  charter  of  Eliza- 
beth, receives  validity  from  the  charter  of 
the  restoration  under  the  general  words, 
"  by  reason  or  pretence  of  any  charter,*' 
assuming  that  a  mode  of  election  not  con- 
sistent with  a  charter  ought  to  be  consi- 
dered, under  this  instrument  of  restoration, 
as  made  by  pretence  of  that  charter.  We 
think,  however,  that  it  cannot  be  so  consi- 
iexedf  and  that  the  words  "  by  reason  or 
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pretaiiee/'  followed  M  they  lire  with  the 
.worde  **  eny  other  lewful  ]n{iiiner>  right,  or 
title,"  roust  be  understood  of  matters  not 
unlawfully  done,  nor  inconsistent  with  the 
charter,  to  the  fyretenee  of  which  the  matter 
is  referred.  The  utmost  effect  that  caoi 
in  our  opinion,  be  given  to  the  word  **  pre- 
tence*' (pr4et€xtu$  is  the  word  in  the  origi- 
nal Latin,)  in  such  a  case  must  be,  to  exr 
4:lude  very  scrupulous,  nice,  and  subtle 
inquiry  upon  doubtful  points,  not  to  give 
validity  to  matters  contrary  to  clear  and 
unambiguous  ordinances. 

Judgment  for  the  Cronm  on  the  demurreri. 


1 8«9.     7 
fay  19.  3 


May 


TUCK  e.  TOOKE. 
In  Error, 


Bahkrvpt — Compotition^PIeading — Fraud,  • 

1.  Seroble,  that  a  composition  agreed  to  under 
the  133rf  section  of  the  6th  Geo.  4.  c.  16,  will  not 
hind  any  creditor,  unletif  as  to  him,  three  fads 
combine — Ist.  Thai  he  had  proved  under  the  4)omr 
missioH,  2d.  Thai  he  was  pnsent  at  the  meeting  at 
which  the  composUkn  was  agreed  upon.  3d.  Ihat 
he  concurred  in  the  agreement  for  the  composition. 

Note.— TAe  margin  to  the  l^Zd  section  in  the 
prixU&i  cxvpy  of  the  above  Act,  appears  not  to  give 
the  substance  'of  that  section  correctly,  by  using  the 
words  *'  which  shall  bind  the  restJ^ 

2.  Where  creditors  agree  to  a  composition  and 
release^  and,  eubsequentfy,  the  debtor  gives  to  one 
of  the  creditors  a  security  for  the  balance  of  his 
debt,  those  two  facts  are  not  of  themselves  suf- 

Jicieni  to  render  the  security  void  on  the  ground  of 
*its  being  a  fraud  upon  the  other  credttors. — A 
third  fact  must  he  shewn,  namely ,  that  the  secu- 
rity was  given  in  pursuance  of  an  agreement  made 
at  the  same  time  with  the  agreement  for  the  con^ 
poekion* 

Aeeordingly,  where,  in  an  action  tgnm  such  a 
eeeurity,  the  d^fendaut  pleaded  the  two  facts  above 
.  snentioiisdf  but  not  the  third,  as  proving  that  the  se- 
curity was  obtained  by  fraud  ,•  and  the  plea  was 
affirmed  by  the  verdict  of  the  jury : — Heldy  \bu 
reason  that  the  third  part  was  not  shewn'j  that  the 
plea  was  insufficient;  and  that  the  plamt^'  was 
entitled  to  judgment  non  obstante  vsredicto. 

This  was  a  writ  of  error  from  the  Com- 
mon Pleas.— The  pleadings,  as  to  one  of 
the  points,  and  the  case  in  that  court,  will 
be  found  in  6  Law  Joum,  C.P.  1S6.  The 
fbHowiBg  is  the  aubitaiMe  of  the  wiude* 


The  action  wee  in  debt  upon  a  Uhm} 
exeouted  by  tjie  defendant  ia  the  aetio9 
below,  to  the  plaintifis  fqr  IQOO/.  The 
plaintiffs  were  trystees  for  one  Mary  Juler, 
The  defendant,  among  other  pleas,  pleaded, 
th^t,  after  the  making  of  the  bond,  he 
became  bankrupt ;  that  njne-tenths  of  the 
creditors  assembled  at  two  meetings,  called 
pursuant  to  the  6th  Geo.  4.  c.  16.  s.  139, 
bad  agreed  to  accept  a  composition,  where- 
upon the  Lord  Chancellor  superseded  the 
commission ;  and,  that  he  had  always  been 
ready  and  willing,  and  had  offered,  to  pay 
and  secure  the  composition  to  the  plain«» 
tiffs.  The  plea,  however,  did  not  allege, 
that  the  plaintiffs  were  present  at  those 
meetings,  or  had  agreed  to  take  the  com«> 
position,  or  had  proved  under  the  commis- 
sion.— The  Court  held,  that  tlua  plea  wns 
no  answer  to  the  declaration* 

The  defondant  also  pleaded,  that,  be^ 
fore  the  bond  was  madei  he  was  indelHed 
to  Mary  Juler  and  divers  other  persons; 
and,  being  embarrassed  in  his  ctrcum- 
stances,  agreed  with  them,  and  Mary  Jailer, 
to  pav  them  a  composition,  and  they  agreed 
to  release  1dm ;  that,  on  the  faith  of  this 
agreement,  several  creditors  eitecuted  a 
release  to  the  defendant;  that  the  plain* 
tiffs  afterwards,  as  the  trustees  for  Mary 
Juler,  obtained  the  bond  in  question  for  the 
residue  of  her  debt,  by  fraud  and  covin, 
without  the  knowledge  or  consent  of  the 
other  creditors,  and  in  fraud  of  them»  The 
plaintiff's  replication  tendered  issue  on  this 
plea ;  and,  on  the  trial,  the  issue  was  found 
for  the  defendant.  But  the  Court  of  Com- 
mon Pleas,  being  of  opinion  that  the  plea 
was  insufficient,  gave  judgment  for  the 
•plaintiflb  non  obstmiie  veredicto, 

Mr*  Kelly  was  now  heard,  upon  the  writ 
of  error,  on  behalf  of  the  defendaBt«-«*Thtt 
.case  raises  two  questions:  one,  whether 
the  fourth  plea  is  a  good  bar  to  the  actkin ; 
the  other,  whether  judgaient  was  properly 
entered  up  for  the  plaintiA  in  the  court 
below,  notwithstanding  the  verdict  for  the 
defendant  on  the  sixth  plea.  The  fiiels 
disclosed  in  the  plea  oonatitute  a  fraud  m 
law,  and  were,  therefore,  a  sufficient  answer 
.to  the  aoti«i.  In  that  plea,  it  is  alleged, 
that  all  the  creditors  of  the  dsfendant 
below,  met  together  and  agreed  to  lake -a 
eompoaitioB ;  Siat  it  was  a^oally  received 
l^  maaft  wIio»  confiding  io  thai  rctcJaliwi 
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of  all  the  orediiDre  fb  take  (he  atinei  exe*< 
outed  releases^  and  after  this  a  bond  was 
giTen  by  the  defkidant  to  one  of  the  ere** 
diton  for  the  residue  of  the  debt  due  to 
her.  The  principle  that  runs  through  all 
the  cases  on  this  point  is,  that,  where  a 
general  composition  is  made  with  creditors, 
any  agreement  for  a  secret  advaiitage  to 
be  grren  to  one  over  the  others,  is  fraudu* 
knt  and  void.  It  is  said  by  the  Lord 
Chancelloif,  in  LordChesterfield  v*JaH9sgn(  1 ), 
'*In  like  manner,  where  a  debtor  enters 
into  an  agreement  with  a  particular  oredi** 
tor  for  a  composition  of  lOs.  in  the  pound, 
provided  the  rest  of  the  creditors  agree, 
and  this  creditor  at  the  same  time  makes  a 

Srivate  clandestine  agreement  for  bis  whole 
ehti  and  though  no  particnlar  fraud  to 
Ihe  debtor,  yet,  as  it  is  a  fraud  on  the  cre*« 
dttora  in  genera),  who  entered  into  the  agrees 
ment,  on  the  supposition  that  the  compos 
eition  wo«)d  be  equal  to  them  all,  the  Court 
has  relieved  ;'*  and  Spurret  v.  Spiiler  (2),  and 
Nidiiet&h  v.  Onslow{9),  are  cited  in  sup* 
port  of  that  dcrctrine.  The  Court  adopted 
this  prindpta  in  Ctkikghott  v«  BenmHi^)^ 
rad  a  security  given  to  one  for  the  whole 
«f  his  debt,  held  void  (5).  In  this  case  it 
appears,  Mary  Juler  did  not  execute  the 
release  before  the  bond  was  given  :  at  least 
it  is  not  to  be  taken  that  she  did,  for  the 
date  alleged  in  the  pleadings  as  the  time  of 
agreeing  to  give  the  bond  is  not  material ; 
the  agreement  for  it  may,  for  anything  that 
appears,  have  been  entered  mto  immediately 
aher  fife  agreement  for  the  composition. 
The  rule  fbr  considering  this  question  is  the 
aatne  at  law  as  it  is  in  equity  i  noodv4  Roberts 
(6),  Leieettir  and  another  v.  Ro$e  (7).  But, 
even  if  the  fkcts  atteged  do  not  constitute  a 
fraud  in  point  of  law,  that  will  be  immate- 
'rial ;  ibr.  It  is  alleged  in  the  plea,  that  the 
bond  was  obtained  by  fraud  in  jioint  of  foot, 
-that  is  the  material  part  of  it ;  and  diat  was 
ti'aversed  and  found  for  the  defendant. 
It  has  been  decided,- that  a  general  plea 
<ff  fraud  Mid  c#vin  is  good :  HiU  v.  MontA' 

(1)  iAtk.S52. 

(2)  1  Atk.  105 ',  i  Tea.  len.  15d. 

(3)  1  P.  Wma.  768. 
.i4)  f-Teini  Rep.  763. 

(5)  See  also  Smith  v.  Coff,  6  M.  &  S.  160;  and 
Colemao  v.  Waller,  3  Y.  &  J.  SIS. 

(6)  t  Stark.  N.PXr4i7« 

(7)  4  East,  372. 


gvte  (8)9  In  which  case  Ldrd  EUenb6rough 
points  out  this  distinction,  between  pleaa 
of  usury  and  fraud,  and  covin.  The  facta 
stated  in  the  plea  in  question,  are  merely 
inducement,  and  are  not  alleged  as  the  fraud 
oomplaincd  of.  In  Hancocker.  Pronfd(9)t 
the  defendant,  an  administrator,  had  pleaded 
a  judgment  debt  outstanding ;  the  plaintiff 
replied,  that  the  money  had  been  paid,  and 
the  defendant  deferred  procuring  an  ac- 
knowledgment of  satisfaction,  with  the  in^ 
tention  to  defraud  the  plaintiff;  it  appeara 
from  the  note,  that  the  material  part  is  the 
averment  of  fraud,  and  that  the  payment 
of  the  money  was  merely  inducement,  and 
not  traversable,  and  that  the  defendant 
must  traverse  the  fraud;  it  was  likewise 
hdd  so  in  Feala  v.  Oatesdon  {10),  But, 
independent  of  the  foregoing,  there  is  a 
question  raised  by  the  fourth  plea,  depend- 
ing on  the  6th  Geo.  4.  c.  18.  s.  183.  It 
is  not  required  by  that  section*  that  each 
oreditor  should  have  a  particular  notice  of 
the  meetings,  or  that  every  one  should 
attend ;  but  if  a  composition  is  agteed  to 
by  a  certain  proportion  of  those  present^ 
the  commission  is  to  be  superseded.  A 
supersedeas  obtained  under  such  circum- 
stances ought  to  have  the  same  effect  as  a 
Certificate;  and  should  bind  the  rest  of 
the  creditors. 

Mr,  Campbell,  on  the  other  side,  was 
stopped  by  the  Court. 

Lord  Tenterden, — As  to  the  138rd  seo 
tion  of  the  Bankrupt  Act,  I  see  nothing  in 
it  about  a  composition  by  some  of  the 
creditors  binding  the  rest ;  though  it  is  so 
stated  in  the  margin  of  the  clause.  All 
that  it  stotes  is,  tlmt,  when  a  certain  pro- 
portion of  the  creditors  agree  to  take  a 
<*omposttidn,  the  Lord  Chancellor  may  su- 
persede the  commission ;  but  this  does  not 
at  all  interfere  with  the  rights  or  securities 
of  persons  not  parties  to  die  agreement. 
The  fourth  plea  is  therefore  no  answer  to 
the  action.  Then,  as  to  the  first  point 
made  in  Mr.  Kelly's  argument,  I  quite 
agree  with  all  the  cases  that  have  been 
citedi  lis  to  unfair  advantages  obtained  by 
due  creditdr  over  others ;  and  I  diink  that 

(8)  2  M.  &  S.  377. 
(d)  1  Sauiid.  328. 
(t<0  Bfar  W.  Jonai,  9t*. 
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\te  ought  not  to  allow  the  effect  of  them  to 
be  avoided  by  nice  distinctions ;  and  that 
our  rule  for  judging  upon  them  may  be 
the  same  at  law,  as  it  is  in  equity.    But  the 
principle   of   them   is    this — that,  if  one 
creditor,  at  the  time  when  he  manifests  to 
others  that  he  is  about  to  take  a  composi« 
tion,  makes  a  secret  bargain  that  he  shall 
have  more,  that  bargain  is  void.     I  do  not 
find  in  this  plea  any  allegation,  that,  at  the 
time  of  the  agreement  with  Mary  Juler 
touching  the  composition,  any  such  sepa« 
rate  bargain  was  made  by  her,  or  on  her 
behalf.   The  agreement  to  take  the  compo* 
sition,  and  the  subsequent  giving  of  the 
bond,  are  alleged  as  perfectly  distinct  and  se-* 
parate  matters ;  and  the  principle  of  former 
decisions  does  not  apply  to  defeat  that  ar- 
rangement.    This  is  my  opinion  on  the 
facts  alleged  on  the  plea ;  but  then,  reliance 
is  placed  on  the  finding  of  the  jury,  and  it 
is  contended  that  we  ought  to  reject  the 
particular  matter,  and  consider  this  as  a 
general  plea,  and  the  finding  of  the  jury  a 
general  finding  of  fraud  and  covin ;  but,  if 
that  could  be  done,  a  party  might  allege, 
that  a  bond  was  void  for  one  reason*  and 
prove  it  so  for  another.     It  would  be  very 
dangerous  to  allow  a  security  of  so  high  a 
nature  as  a  bond,  to  be  avoided  in  such 
a  manner,  as  that  which  is  contended  for. 
I  therefore  think  that  the  defendant  was 
bound  to  prove  the  bond  void  for  the  rea- 
sons deduced  from  the  facts  he  professed 
to  give :   and  the  reasons  deduced  from 
those  facts  were  not  sufficient ;  the  verdict 
found  in  his  favour,  which  merely  affirms 
those  facts,  was  unavailing ;  and  the  judg- 
ment of  the  Court  below  was  correct. 

Mr.  Ju»ikc^  Bayiey, — I  concur  in  opinion 
with  my  Lord.  I  think,  that,  in  a  plea  of 
this  description,  the  defendant  ought  to 
allege  the  nature  of  the  fraud  imputed,  and 
if  that  be  traversed,  to  prove  it,  as  alleged- 
If  Mary  Juler,  at  the  time  when  she  agreed 
for  the  composition,  had  secretly  bargained 
for  the  additional  security  also,  that  would 
have  been  a  fraud  upon  the  other  credi- 
tors. But  the  plea  in  question  is  vicious 
throughout.  It  does  not  state  that  Mary 
Juler  knew  that  other  creditors  were  making 
a  composition,  nor  that  the  other  creditors 
knew  she  was  agreeing  for  a  composition ; 
nor  does  it  appear  that  she  ever  had  an 


opportunity  of  receiving  die  composition 
money.  Then,  in  stating  the  subsequent 
bargain,  it  is  not  averred  that  the  bond  was 
obtained  by  means  of  any  threat  or  pressure 
on  the  defendant.  For  aught  that  appears^ 
the  bond  may  have  been  given  voluntarily. 
It  might  be  considered  by  the  defendant 
that  hers  was  a  particularly  hard  case; 
and  for  that  and  other  good  reasons  he 
might  give  her  the  bond. — I  therefore 
think,  that  the  facts  alleged  in  the  plea  da 
not  shew  any  fraud,  and  that  the  judgment 
below  was  right. 

Mr,  Justice  LiUledaU. — I  think  the  facts 
stated  in  the  plea  do  not  amount  to  a  fraud 
on  the  other  creditors.  I  agree,  that  the 
day  alleged  as  the  time  when  the  bond 
was  given  is  not  material ;  but  we  must 
take  it  to  have  been  given  after  the  agree- 
ment for  the  composition;  and  if  it  were 
given  one  hour  afterwards  without  a  previ- 
ous agreement  that  it  should  be  given,  the 
effect  will  be  the  same.  The  plea,  there- 
fore, does  not  allege  that  which  amounts 
to  fraud  and  covin ;  and  I  agree  with  my 
learned  Brothers,  that  the  defendant  was 
limited  to  the  proof  of  that  which  he 
alleged. 

Mr,  Justice  Parke. — I  am  of  the  same 
opinion.  By  the  terms  of  the  plea,  the 
defendant  was  bound  to  rely  upon  the  par- 
ticular fraud  which  he  alleged.  It  is  con- 
sistent with  all  the  facts  stated,  that  the 
giving  of  the  bond  was  wholly  unconnected 
with  the  agreement  for  the  composition. 
With  regard  to  the  point  raised  upon  the 
Bankrupt  Act,  if  the  133rd  section  ia  bind- 
ing upon  any  persons  not  present,  or  who 
do  not  concur  at  the  meetings  therein 
mentioned,  (though  I  am  not  prepared  to 
say  that  it  does)  it  can  only  be  so  upon 
those  who  have  proved  under  the  commis- 
sion ;  all  the  others  remain  in  the  same 
situation  as  before.  It  does  not  appear 
here  that  Mary  Juler  had  proved,  and 
therefore  the  fourth  plea  is  no  answer  to 
the  action.  For  these  reasons  I  think  the 
judgment  in  favour  of  the  plaindiBi  below 
should  be  affirmed. 

Judgment  affirmed. 
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Bankrupt  Larvs — Brtckmaker — Estoppel, 

The  making  of  bricks  far  sale^from  clay 
taken  from  a  man's  awn  land,  does  not  rcn- 
der  iiim  liable  to  tlie  bankrupt  laws,  as  a 
trader,  although  he  bought  the  land  for  the 
purpose  of  making  bricks* 

Doctrine  of  estoppel  of  the  bankrupt  Idnn- 
s/dffrofm  disputing  the  commission. 

Tills  was  an  action  to  recover  the  value 
of  certain  goods  belonging  to  the  plaintiff, 
aold  by  the  defendants  under  the  authority 
of  a  commission  of  bankrupt  against  tlie 
plaintiff,  who  disputed  the  validity  of  the 
commission. 

The  cause  was  tried  at  tlie  last  Summer 
Assizes  for  the  county  of  Gloucester,  he* 
fore  Mr.  Justice  Gaselee,  when  the  following 
appeared  to  be  the  principal  facts. 

The  main  question  was,  whether  the 
plaintiff  was  a  trader.  He  had  agreed  with 
Colonel  Ollney  for  the  purchase  of  five 
acres  of  land  at  Cheltenham,  for  the  sum 
of  2400/. ;  but  never  had  any  conveyance 
made  to  him  of  the  property.  The  terms 
were  contained  in  a  memorandum,  signed 
by  the  plaintiff  and  Col.  Ollney,  in  which  it 
was  agreed  that  the  plaintiff  was  to  pay 
towards  the  purchase-money  four  shillings 
for  every  thousand  of  bricks  that  should  be 
made  upon  the  ground:  and  that  at  all 
events,  the  whole  of  the  purchase-money 
should  be  paid  within  five  years. 

The  plaintiff  was  let  into  possession  under 
this  agreement :  and  began  making  bricks, 
part  q£  which  he  used  in  the  building  of 
houses  for  himself  at  Cheltenham ;  and  the 
remainder  he  sold  to  several  persons  during 
the  years  1825  and  1826.  The  plaintiff 
was  previously  in  partnership  with  two 
other  persons,  in  the  making  and  selling  of 
bricks,  but  it  did  not  distinctly  appear 
whether  the  business  carried  on  by  the  part- 
ners was  such  as  to  render  them  liable  to 
the  bankrupt  lavvs  as  traders;  nor  did 
those  persons  take  any  interest  in  the 
ground  which  the  plaintiff  had  so  agreed  to 
purchase  of  Col.  Ollney.  The  plaintiff 
had  admitted  that  he  was  in  partnership 
with  those  persons  as  brick- makers ;  and, 
on  his  examination  before  the  commis* 
sioners,  he  stated  that  he  had  bought  the 


land  of  Col.  Ollney  for  the  purpose  of  brick- 
making.  These  were  the  principal  facts 
upon  which  the  question  as  to  the  trading 
was  afterwards  discussed.  No  question  was 
made,  after  the  trial,  as  to  the  act  of  bank- 
ruptcy, or  the  petitioning  creditor's  debt ; 
and  the  jury  found  as  a  fact,  that  the  plain- 
tiff had  bought  the  land  for  the  purpose  of 
making  bricks. 

These  were  the  facts,  upon  which  it  was 
contended  by  the  defendants,  that  the  plain- 
tiff was  a  trader  within  the  meaning  of  the 
bankrupt  laws,  and  by  the  plaintiff,  that  he 
was  not. 

But  it  was  contended  also,  on  tlie  part  of 
the  defendants,  tliat  the  plaintiff  was  not  at 
liberty  to  rabe  any  question  as  to  his  bank- 
ruptcy ;  for  that  he  had,  by  his  own  acts, 
acquiesced  in  the  bankruptcy,  and  had  taken 
advantage  of  it  for  his  own  purpose  ;  and 
tlierefore,  that  he  was  estopped  from  dis- 
puting it.  The  facts  which  raised  this  ar« 
gument  were  the  following : — 

It  was  proved  by  the  defendants,  that 
when  the  goods  were  sold  at  their  instance, 
under  the  commission,  the  plaintiff  assisted 
in  assorting  and  lotting  them  ;  but  the  wit- 
ness who  proved  this,  admitted  that  what 
the  plaintiff  thus  did,  was  nothing  more 
than  an  endeavour  to  assist  in  causing  the 
goods  to  be  sold  to  the  best  advantage. 
The  learned  Judge  was  of  opinion  that  this 
interference  of  the  plaintiff  was  not  such  an 
acquiescence,  as  to  estop  him  from  disputing 
the  commission. 

Another  fact,  relied  upon  by  the  defen* 
dants  for  the  same  purpose,  >vas  the  follow- 
ing : — The  plaintiff,  at  the  time  of  his 
alleged  bankruptcy,  was  the  lessee  for  a 
term  of  years,  of  a  farm  under  Messrs. 
Wilkins.  The  day  after  the  sale  of  his 
goods  by  the  defendants,  he  gave  the  fol- 
lowing notice  to  his  landlords  :^ 

**  I,  the  undersigned  James  Heane,  of  the 
city  of  Gloucester,  brickmaker,  dealer  and 
chapman,  a  bankrupt,  do  hereby  give  you 
notice  that  I  am  ready  and  willing,  and 
hereby  offer  to  give  up  and  deliver  unto 
you  Walter  Wilkins,  esq.  and  Walter  Wil- 
kins, the  younger,  esq. ,  a  certain  indenture, 
pur)X)rting  to  be  a  lease  of  Walsworth  Hall 
estate,  dated  the  17  th  of  September  1817, 
made  between  you,  the  said  Walter  Wilkins 
and  Walter  Wilkins  the  younger,  of  the  one 
part|  and  myself  of  the  other  part ;  and 
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also  the  possession  of  the  messuages,  land, 
hereditaments,  and  premises  therein  com-« 
prized,  dated  the  14th  of  September  1826. 

"James  Heane." 

This  notice  was  addressed  to  Messrs. 
Williams,  their  attornies  and  stewards ;  the 
object  of  the  plaintiff  giving  it,  being,  to 
avail  himself  of  the  new  provision  in  tlie 
Bankrupt  Act,  G  Geo.  4.  c.  16.  s.  75.  But 
it  did  not  appear  in  evidence  that  the  as- 
signees had  declined  to  accept  the  lease 
previous  to  the  giving  of  this  notice.  The 
learned  Judge,  however,  was  of  opinion, 
that  this  act  of  the  plaintiff  estopped  him 
from  disputing  the  commission. 

Another  objection  taken  by  the  defen- 
dants to  the  action  was,  that  it  had  not  been 
brought  within  three  calendar  months  next 
after  the  fact  committed ;  and  consequently, 
that,  according  to  the  44th  section  of  the 
Bankrupt  Act,  the  plaintiff  was  barred  from 
maintaining  the  action.  The  benefit  of 
this  objection  was  reserved  to  the  defen*" 
dants;  but,  before  the  argument  came  on  in 
this  court,  the  case  of  Edge  v.  Parker  (I) 
had  decided,  that  this  clause  did  not  apply 
to  actions  against  the  assignees,  or  those 
who  claimed  through  them ;  and  the  defen* 
dants'  counsel  did  not  press  the  objection. 
*  Upon  these  facts,  the  jury,  under  the  di* 
Tection  of  the  learned  Judge,  returned  a 
verdict  tor  the  defendants;  reserving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  in 
his  favour,  for  the  amount  of  the  goods 
sold,  if  the  Court  should  be  of  opinion  that 
he  was  entitled  to  maintain  the  action. 

A  rule  to  ehew  cause  having  been  ac- 
cordingly obtained,  in  Michaelmas  term,  by 
Mr,  Serjeant  Ludlorv^  the  case  was  argued 
at  the  Sittings  after  Easter  term,  by  him 
and  Mr»  Serjeant  Russell,  on  the  part  of  the 
'plaintiff;  and  by  Mr,  Taunioriy  Mr,  Catnp^ 
bell  and  Mr,  IViHlpotts,  on  the  part  of  the 
defendants. 

The  arguments  adduced  by  the  defen- 
dants' counsel  upon  shewing  cause  were,  in 
substance,  as  follows  : — 
'  First,  the  plaintiff  i^fts  a  trader,  accord- 
ing to  the  6  th  Geo.  4.  c.  16.  s.  2.  That  sec- 
tion, after  speaking  of  several  traders,  and 
descriptions  of  persons  who  shall  be  deemed 
■  traders,  goes  on  thus — "  and  all  persona 
who  seek  their  living  by  buying  and  selling, 

*  (l)  6  B,  &  C.  69^ ;  7  Law  Jouni.  K.B.  lOl. 


or  by  Buying  and  letting  fbr  h!re ;  or  by 
the  workmanship  of  goods  or  comtnoditlea  f* 
now  in  order  to  shew,  that  the  plaintiffi  as 
a  brick  maker,  does  not  come  within  the 
meaning  of  those  words,  the  case  of  Ex 
parte  Burgess  (S),  will  be  relied  on  by  the 
plaintiff;  but  there  are  many  other  cases  in 
which  this  question  has  been  discussed.  In 
IVells  V.  Parker  (S),  man\r  of  the  earlier 
cases  were  considered.  The  fkcts  in  that 
case  were,  that  the  person  rented  a  brick* 
ground,  and  made  bricks  thereon  for  pub- 
lic sale ;  and  it  was  held,  that  he  was 
thereby  a  trader.  Lord  Mansfield,  in  lay- 
ing down  the  principle,  there  says,  "  But 
Where  the  produce  of  the  land  is  merely 
the  raw  material  of  a  manufacture,  and 
used  as  such,  and  not  according  to  the  usual 
hiode  of  enjoying  the  land ;  in  short,  where 
the  produce  of  the  land  Is  an  insignificant 
article  in  comparison  of  the  whole  expense 
of  the  manufacture,  there  the  pefaon  ou^t 
to  be  considered  as  a  trader."  And  ac- 
cordingly, his  Lordship  directed  the  jury^ 
that,  if  tliey  thought  the  plaintiff  made  th^ 
bricks  for  his  own  consumption,  though  be 
sold  the  Surplus,  they  ought  not  to  find 
him  a  trader;  butif  they  thought  he  carried 
on  the  trade  for  public  sale,  then  they 
should  find  him  a  trader."  The  principle 
tlier^  laid  down  will  furnish  a  solution  to 
the  coses  decided  afterwards.  The  previ* 
ous  case  of  Ex  parte  Harrison  (4)  had  de*- 
citied,  that  a  brickmnker  taking  the  eartli 
off  the  Waste,  for  which  he  aflerwards  paid 
a  consideration,  and  selling  the  bricks,  was 
a  trader  withhi  the  bankrupt  laws.  The 
case  of  Sutton  v.  Weeley  (5),  is  no  authority 
against  the  defendants ;  because,  there  the 
person  was  held  not  to  be  a  trader,  inas* 
much  as  he  took  an  estate  by  demise  in  the 
premises,  whence  he  took  the  earth ;  and 
he  could  not  therefbre  be  said  to  have 
bought  and  sold.  The  case  of  Ez  parte 
Gallimore  (6)  decided,  that  where  a  man 
made  bricks  from  the  produce  of  fats  own 
soil  ami  sold  them,  he  Was  not  a  trader : 
but  (hat  he  would  be,  if  he  purchased  the 
materials  of  his  manufhctore.  It  becbmes, 
therefore,  a  question  in  thi^  ease  upon  the 

(9)  f  Glyn  le  Jam.  a.  e.  7  Law  J.  Ofame.  182« 
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pontTaoi  ^nter^d  into  by  the  plaintiff  with 
Col,  OllD^y,  and  the  partneruiip  between 
the  plaintiff  and  the  two  other  persons. 
Under  the  contract,  he  may  be  considered 
as  a  purchaser  of  the  materials  as  he  col** 
lected  them,  for  he  was  to  pay  so  much  per 
thousand  bricks ;  though,  if  he  within  6v^ 
years  paid  a  given  sum,  he  would  be  entitled 
to  a  conveyance  of  the  estate ;  until  then  he 
ivaa  a  purchaser  of  the  materials.  He  was 
in  partnership  too  with  two  other  persons, 
and,  as  they  had  no  interest  whatever  in 
the  estate  contracted  to  be  bought,  they 
were  liable  as  traders,  being  brick- makers. 
And  the  plaintiff,  in  his  own  examinatiop, 
stated,  that  he  bought  the  land  for  tlie  pur- 
pose of  making  and  selling  bricks  therefrom. 
In  this  respect,  the  case  is  very  different 
from  those  of  Sutton  v.  IVedey^  and  Ex 
forte  Burge^Sf  in  the  latter  of  which,  it 
seems  to  have  been  the  opinion  of  the  Lord 
Chancellor,  that  where  the  land  is  merely 
ancillary  to  the  trade,  the  person  is  within 
the  bankrupt  laws.  Besides,  the  admission 
made  by  the  plaintiff,  that  he  was  in  part* 
pership  with  those  two  persons,  who  them- 
aelvea  were  liable  to  the  bankrupt  laws, 
comes  within  the  cose  of  Parker  v.  Barker 
(7)  I  wherein  it  was  held,  that  an  acknow- 
ledgment by  a  person  that  he  was  in  part- 
nership with  another  as  a  trader,  who  after- 
ivards  became  bankrupt,  was  sufficient  to 
constitute  a  trading  within  the  bankrupt 
]^W8 ;  although  no  acts  of  buying  or  selling 
were  proved  to  have  taken  place  during  the 
partnership.  But  the  defendant  is  not  in  a 
situatiop  to  contest  the  commission*  ipas« 
inuch  aS|  by  his  own  conduct,  he  has  acqui- 
esced in  it.  As  to  his  interference  in  the 
^a]e  of  hia  effects,  the  case  of  Clarke  v« 
Clarke  (8)  is  in  point.  It  was  there  ruled 
by  Mr.  Justice  Heath,  that  if  a  person, 
against  whoip  a  commission  issues  aequi- 
eccea  in  iti  ao  far  as  to  take  apart  in  the  sale 
of  hia  own  effects  under  the  commission, 
lie  shaU  ^ot  afterward;}  be  allowed  to  ques* 
tion  it.  On  tlie  other  ground,  that  of  hav- 
ing aviiiled  himself  of  the  commission  for 
hia  own  benefit^  the  case  of  JVaisan  v. 
)Fae0(9),  is  an  express  authority  against 
ibe  jdipuntiff.      Theroi  the  bankrupt  ob- 
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tained  his  discbarge  out  of  custody  under 
the  49  Geo.  ^.  c.  121,  s.  14f,  on  the  ground 
that  his  detaining  creditor  had  proved  his 
debt  under  the  commission.  Here,  the 
plaintiff  availed  himself  of  the  provision  in 
the  new  act,  of  getting  rid  of  his  lease, 
which  he  could  not  do  unless  he  were  a 
bankrupt;  and,  in  the  notice  he  gave  on 
that  occasion,  he  described  himself  aa  a 
"  brick-maker,  dealer  and  chapman,  a  bank* 
rupt.*'  The  judgment  of  Lord  TenterdeU) 
in  the  case  of  Watson  v.  Wace,  shews  the 
principle  to  be,  that  where  a  bankrupt  has 
availed  himself  of  the  advantage  which  the 
law  gives  him  as  a  bankrupt,  he  will  not  be 
allowed  to  turn  round  afterwards  upon  hia 
assignees,  and  say,  that  he  is  not  a  bank- 
rupt. The  same  principle  had  been  previ- 
pusly  laid  down  by  the  Vice  Chancellor,  in 
the  case  of  Ex  parte  Cutten{\0\  in  which 
it  was  said,  that  *'  the  bankrupt's  active  in- 
terference with  the  administration  of  his 
estate,  amounted  to  a  pledge  to  his  assig- 
nees, that  he  would  not  disturb  the  commis* 
sion  ;'*  and  that  **  hia  conduct  had  been 
calculated  to  induce  the  assignees  to  pro- 
secute the  commission  in  security." 

The  arguments  adduced  on  behalf  of 
the  plaintiff  were,  in  substance,  as  follows : 
— First,  as  to  the  supposed  estoppel  of 
the  plaintiff  from  disputing  the  commission. 
His  interference  in  the  sale  of  the  property 
isan  never  be  considered  as  an  estoppel ; 
seeing  that  ho  had  no  power  to  obstruct  the 
sale,  and  had  a  right  to  advance  the  inte- 
rest of  the  sale  ;  whether  it  should  be  his 
creditors  or  himself  that  might  afterwards 
obtain  the  benefit  of  the  proceeds.  The 
case  of  WatiOH  v.  Wave  is  distinguishable ; 
there,  the  party  had  obtained  the  benefit 
he  sought;  namely,  his  discharge  out  of 
custody.  Here,  the  notice  served  by  the 
plaintiff  was  only  a  proposal,  very  naturally 
made,  since  his  property  had  been  swept 
away  by  his  assignees  the  day  before.  But 
it  canndt  bind  the  plaintiff,  unless  it  would 
have  been  of  advantage  to  htm  ;  and  as  it 
did  not  appear  that  the  assignees  had,  in 
form,  renounced  the  lease,  the  notice  was 
altogether  inoperative.  And  in  Ex  parte 
Cutten,  the  bankrupt  had  misled  his  as- 
aigneesy  for  he.  had  abandoned  a  former 
l^titioni  which  he  had  presented  to  supers 
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sede  the  commission ;  and  had  subsequently 
joined  the  assignees  in  conveyances  of  the 
property.  The  plaintiff*  cannot  therefore 
be  estopped  ;  but  there  is  also  a  very  im- 
]K)rtant  distinction,  as  to  the  notice,  be- 
tween this  and  all  the  cases  which  have 
been  cited.  Estoppel  applies  only  be- 
tween parties  or  privies  to  the  act  which 
works  the  estoppel;  but  the  kndlord  of 
the  plaintiff  is  no  party  to  this  action ; 
and,  although  the  plaintiff  may  be  estopped, 
as  between  him  and  his  landlord,  by 
reason  of  this  notice,  the  defendants,  who 
are  strangers  to  the  act,  can  take  no  ad- 
vantage of  it.  Then,  with  regard  to  the 
admission  made  by  the  plaintiff,  in  respect 
of  which  the  other  side  rely  upon  the  case 
of  Parker  V,  Barker;  the  authority  of  that 
case  may  be  undisputed,  but  it  is  inappli- 
cable to  the  present.  There,  the  subject- 
matter  of  the  admission  was  clearly  a  trad* 
ing  which  rendered  the  parties  liable  to  the 
bankrupt  laws  :  but  here,  the  question  still 
remains,  whether  the  subject-matter  of  the 
admission,  namely,  the  trading  in  bricks, 
renders  the  party  liable  to  the  bankrupt 
lawj.  As  to  the  admission  made  by  the 
plamtiff  in  his  examination,  it  was  impro- 
perly obtained  and  improperly  used ;  and 
the  case  of  Paul  v.  Dowling  {II),  discoun- 
tenances the  obtaining  such  an  admission 
from  a  bankrupt  in  his  examination.  Upon 
the  main  question,  whether,  under  the  cir- 
cumstances, the  making  and  selling  of  bricks 
rendered  this  plaintiff  liable  to  the  bank- 
rupt laws,  the  case  of  Ex  parte  Burgess  is 
expressly  in  point ;  and  the  Court  cannot 
decide  against  the  plaintiff  without  over- 
ruling that  case.  It  is  a  strong  authority  ; 
inasmuch  as  it  contains  not  only  the  opi- 
nion of  the  Lord  Chancellor  ;  but  those  of 
Lord  Camden,  and  Lord  Loughborough  on 
this  subject,  in  the  cases  mentioned  in  the 
note  to  Ex  parte  Burgess, 

The  Court  took  time  to  consider,  and  on 
the  5th  of  June, 

Mr,  Justice  Bay  ley  delivered  the  judg* 
ment  of  the  Court  in  tlie  following  terms : 
— We  are  of  opinion,  that  the  verdict  must  be 
entered  for  the  plaintiff,  pursuant;  to  the 
report  of  the  learned  Judge.  The  case  rais- 
ed two  questions ; — first,  whether  the  plain* 

(11)  M.  &  M,  N J'.C.  ledd. 


tiff  was  estopped  from  disputing  h!s  bank^ 
ruptcy  ;  and,  if  he  was  not,  then  secondly, 
whether  the  commission  which  had  been 
taken  out  against  him  was  a  valid  commisr- 
sion. 

Upon  the  first  point,  two  circumstances 
were  relied  upon  at  the  trial,  as  shewing 
that  the  plaintiff  was  estopped  : — First,  his 
personal  interference  when  the  assignees 
made  a  sale  of  his  goods ;  that  interference 
being  merely  a  sorting  and  allotting  of  the 
goods,  in  order  that  when  sold,  they  might 
be  sold  to  the  best  advantage.  Secondly, 
the  notice  he  had  served  upon  his  landlord, 
in  which  he  described  himself  as  a  "  brick- 
maker,  dealer  and  chapman,  a  bankrupt." 
The  learned  Judge,  thought  that  the  first 
of  these  circumstances  was  merely  an  in- 
terference for  the  purpose  of  taking  care  of 
the  property,  and  of  seeing  that  it  was  dealt 
with  to  the  best  advantage.  But  lie 
thought  that  the  surrender  by  the  plaintifT 
of  his  lease,  by  which  surrender  he  availed 
himself  of  the  commission,  was  an  estoppel. 
In  the  conclusion  drawn  by  the  learned 
Judse  from  the  first  of  these  circumstances 
we  concur :  but  we  think  upon  considera- 
tion, that  we  cannot  acquiesce  in  the  latter. 
We  think  the  plaintiff  should  not  be  con- 
cluded, by  any  particular  act,  from  disput- 
ing his  bankruptcy,  unless  some  person  has 
been  induced  by  that  act  to  alter  his  con- 
duct or  his  situation.  In  such  a  case,  the 
plaintiff  would  be  concluded  as  to  that  per- 
son ;  but  to  no  other.  It  has  been  observ- 
ed by  my  Lord  Coke,  that  estoppel  binds 
only  parties  and  privies  :  and,  in  pursuance 
of  that  rule,  it  may  admitted  that  the  offer 
made  by  the  plaintiff  in  this  case  to  give  up 
his  lease,  binds  him  so  far  as  regards  bis 
landlord :  but  the  landlord  is  no  parly  to 
the  present  suit.  It  may  be  admitted,  that 
in  respect  of  the  subject-matter  of  that 
notice  to  the  landlord,  the  plaintiff  will  not 
be  entitled  hereafler  to  contend,  against  the 
landlord,  that  he,  the  plaintiff,  has  never 
been  a  bankrupt ;  to  that  extent  the  plain- 
tiff may  probably  be  bound,  but  no  furtlier. 
There  would  be  great  hardship  on  the 
plaintiff  if  he  were,  by  this  act,  to  be 
estopped  from  disputing  his  bankmptey. 
If  he  were  not  to  make  tliis  surrender  of 
his  lease,  within  a  given  time  prescribed  by 
the  Bankrupt  Act,  he  could  not  do  so  after* 
wards  with  ethou    He  could  not  Ju^lify 
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hw  omitting  to  do  so,  by  saying  that,  at  the 
time  in  question,  he  disputed  the  commis- 
sion :  and  yet,  while  the  commission  was 
in  dispute,  if  he  were  to  allow  the  time  to 
pass  without  the  surrendering  of  the  lease, 
he  would  be  liable  to  the  payment  of  the  rent 
and  the  performance  of  the  covenants  in  the 
lease,  although  he  could  not  derive  any  ad- 
vantage from  the  occupation,  while  the 
question  as  to  the  taking  to  the  lease  re- 
mained undecided.  All  this  property  had 
been  taken  away  by  the  assignees.  Under 
such  circumstances,  we  are  of  opinion,  that 
a  person  who  is  situated  as  the  plaintiflf 
was  in  this  case,  has  a  right  to  do  the  best 
he  can  to  relieve  himself  from  the  burthen 
of  a  lease ;  although  he  may,  as  against  per- 
sons otlier  than  the  landlord,  contend  that 
the  commission  which  has  been  taken  out 
against  him  is  not  well  founded.  Upon 
this  part  of  the  subject,  we  do  not  think  it 
necessary  to  notice  all  the  cases  which 
were  cited  in  argument  at  the  bar,  though 
we  may  refer  to  some  of  the  leading 
ones.  In  Clarke  v.  Clarke^  the  bankrupt 
procured  the  sale  of  his  own  goods :  in 
Like  V.  Howe  and  Rogers^  the  plaintiff  had, 
by  his  own  conduct,  sought  to  bring  credi- 
tors in  under  the  commission,  in  order  to 
vote  for  the  choice  of  assignees.  The  case 
of  Watson  v.  Wace  is  distinguishable ;  as 
there  the  person,  against  whom  the  bank- 
rupt sought  to  question  the  commission,  was 
the  person  at  whose  suit  he,  the  bankrupt, 
had  sought  to  be,  and  had  been  discharged 
out  of  custody,  on  the  ground  of  the  credi- 
tor having  proved  his  debt  under  the  com- 
mission. There,  the  act  done  by  the  bank- 
rupt was  an  act  between  himself  and  the 
party  in  the  cause  then  before  the  Court ; 
and  as  to  that  party,  the  act  of  the  bank- 
rupt was  properly  held  to  bind  him. 

The  second  question  is,  whether  the 
plaintiff  was  a  trader  within  the  meaning  of 
the  Bankrupt  Act ;  and  we  are  of  opinion 
that  he  was  not.  The  plaintiff  bought  the 
land  for  the  purpose  of  making  bricks ; 
and  no  doubt  he  carried  on  the  business  of 
selling  bricks.  He  purchased  in  fee,  and 
although  he  had  not  obtained  the  legal 
estate,  he  had  a  good  equitable  tide  to  the 
fee  ;  and  for  the  purpose  of  this  argument, 
we  cannot  see  any  sound  distinction  between 
a  legal  and  an  equitable  fee.  Looking  at 
the  whole  of  the  facts,  in  the  case,  we  think 
Vol.  VII.  K.B. 


it  cannot  be  said  that  he  bought  the  land  for 
the  tole  purpose  of  making  bricks  from  it ; 
though,  if  he  did,  we  do  not  think  it  would 
be  material.  The  question  then,  whether 
this  making  and  selling  of  bricks  renders 
the  party  liable  to  the  bankrupt  law,  is  a 
question  upon  the  jure  posttivu  In  the 
case  of  StUlon  v.  WeeUy^  Lord  Ellenbo- 
rough  observed,  "The  principle  of  the 
bankrupt  laws,  as  it  is  to  be  found  in  the 
statute  of  Henry  the  8  th,  is  to  prevent  per- 
sons craftily  obtaining  into  their  hands 
great  substance  of  other  men's  goods,  and, 
at  their  own  wills  and  pleasure,  consuming 
the  substance  obtained  by  credit  of  other 
men.  The  statute  of  the  1  Sth  of  Elizabeth 
differs  but  little  in  this  respect  from  the 
subsequent  statute  of  the  1st  of  James  the 
First,  which,  afler  speaking  of  certain  per- 
sons who  shall  be  liable  to  be  made  bank- 
rupts, goes  on — *'  or  seeking  his  trade  of 
living  by  buying  and  selling."  That  ex- 
pression, when  taken  with  the  context,  must 
mean  "  goods ;"  and  the  buying  and  selling 
must  mean  a  buying  and  selling  of  goods  ; 
and  a  series  of  cases  ending  with  that  of 
Ex  parte  Gallimore,  establish  the  rule 
respecting  a  dealing  in  bricks.  In  that 
case,  the  then  Lord  Chancellor  observed, 
"  It  is  admitted,  if  a  person  make  bricks  on 
his  own  estate,  and  sell  them,  he  is  no  tra- 
der ;  and  I  cannot  think  there  is  any  diffe- 
rence, whether  or  not  he  is  a  termor  or  a 
freeholder.  For  it  is  the  same  species  of 
interest,  but  in  one  case,  is  for  a  shorter  du- 
ration; and  therefore  the  same  principle 
must  apply."  It  is  clear,  that  such  a  per- 
son does  not  seek  his  living  by  buying  and 
selling.  But  where  a  man  carries  on  the 
trade  of  making  bricks,  and  makes  the 
bricks  themselves  by  means  of  a  substan- 
tive buying  of  the  materials, — if,  for  in- 
stance he  bought  the  brick  earth,  wrought  it 
into  bricks,  and  then  sold  them, — the  case 
might  be  different.  We  think,  therefore, 
that,  according  to  the  principle,  as  well  as 
the  terms  of  the  old  acts,  the  plaintiff  can- 
not be  considered  as  a  trader  within  the 
operation  of  those  acts.  Nor  does  it  ap- 
pear to  us  that  the  terms  of  the  new  act 
are  such  as  to  bring  the  plaintiff  within 
their  operation.  The  new  act  certainly  has 
some  additional  words,  after  the  words 
used  in  the  old  acts,  "  buying  and  selling." 
The  new  words  are,  "or  by  buying  and 
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letting  for  hire,  or  by  the  workmanship  of 
goods  or  commodities."  But  the  case  of 
Ex  parte  Burgess^  in  Znd  Glyn  and  Jame^ 
son^  has  decided,  and  we  think  rightly,  that 
those  words  do  not  apply  to  the  making  of 
bricks,  under  circumstances  like  the  pre- 
sent ;  but  were  intended  to  provide  for  the 
cases  of  lace-manufacturers,  stocking-knit- 
ters and  others  ;  and  not  for  those  persons 
who  manufacture  alum,  bum  lime,  make 
bricks,  or  the  like,  upon  their  own  estates. 
We  concur  in  the  opinion  expressed  by  the 
Lord  Chancellor  in  that  case,  upon  the  con- 


struction to  be  givfen  to  those  words.  We 
are  therefore  of  opinion, — first,  that  the 
plaintiff  is  not  estopped  from  disputing  the 
validity  of  the  commission  against  him; 
and  secondly,  that  that  commission  cannot 
be  sustained.  The  consequence  is,  that  the 
present  rule  must  be  made  absolute  for 
entering  the  verdict  in  his  favour. 

Rule  absoliUe. 

[See  also  the  opinion  of  Lord  Tenterden 
in  the  beforer cited  case  o^  Fauly,  Donlingt 
in  S  Carr.  &  Payne,  N.P.C.  500.] 
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>f  aimmtMim  o/"  Aanib'tipf  usutA  qfter  the 
\$l  of  September  1825,  cannot  he  supported 
by  an  act  of  hankrvptcy  committed  before 
that  day. 

This  was  t^^  action  for  work  and  labour 
perforated  by  Roser,  the  bankrupt,  ibr  the 
defendant.  Th/e  plaintifis  sued  as  the  as- 
signees under  a  .commijBsion  of  bankrupt 

issued  against  ^{^ert/ifter  IstjpfjSeptember 
IS^5,  jfoi^ided  upon  an  act  of  bankruptcy 
committed  before  that  day.  The  defendant 
disputed  the  commission.  Ultimately,  th^ 
plaintifis,  .the  dei^iidant,  and  the  tru8te,esy 
m^de;r  a  dj^  hereafter  mentioned,  and  the 
bankrupt,  ^11  agreed  to  refer  the  finding  Cif 
die  facts  to  an  ^jrbitrator :  upon  which  facts 
tl)e  Court  wQuld  haye  to  determine  whe- 
ther the  con^mission  was  sustainable  or  not. 
The  arbitrator  found  the  facts  a^  follows  : 

Timothy  Rpser  was  a  trader  subject  to 
the  bankrupt  laws;  and,  on  August  15th, 
1825,  (16  days  before  the  .act  6  Geo.  4. 
c.  16.  came  into  effect,)  being  insolvent,  he 
assigned,  by  deed,  all  liis  real  and  personal 
property,  including  the  debts  then  due  and 
owing  to  him,  to  trustees^  to  be  distri- 
buteo  in  equal  rateable  proportions  among 
all  such  creditors  as  should  execute  the  said 
deed,  and  thereby  release  him  from  all  fur- 
ther claim.  The  deed  was  executed  by  all 
the  trustees,  afid  by  son^e,  but  not  by  all, 
the  creditors  {  and,  at  the  time  of  sudi  as- 
signment, the  sum  which  is  the  subject  of 


thjl^  action  was  due  from  the  defendant  to 
Timothy  Ro^e.r.  Being  of  opinion,  that,  as 
a  consequence  of  the  enactments  of  6  Geo.  4. 
c.  16,  the  said  assignment  was  legal  and 
valid,  I  award,  that  the  sum  of  796/.  be 
paid  by  the  defendant  to  the  said  trustees, 
Thoma^  Palmer,  Edward  Dubbins,  and 
George  Stephens ;  and  that  a  verdict  in  this 
action  be  entered  for  the  .defendant.  But, 
if  the  assignment  above  stated  be  void  i^ 
law,  I  then  award  a  verdict  to  be  entered  for 
tl^e  daintiffs  fo^  the  s^m  of  849/.  10^. 

jStr,  Clarkson^  for  the  plaintiffs. — The 
question  in  the  caupe  is,  whether  the  com- 
mission of  bankrupt  is  valid ;  because,  if 
the  commission  is  valia»  the  deed  of  assign- 
ment is  invalid.  That  question  depends 
upon  another — whether  a  commission  issued 
after  the  Ist  of  September  1825,  founded 
upon  an  act  of  bankruptcy  committed  before 
that  day,  can  be  sustained.  The  case  of 
flfagg'  V.  Hunt(i)  has  undoubtedly  de- 
cidecT the  negative  of  this  proposition  ;  but 
it  is  now  submitted,  that  that  decision  re- 
quires to  be  reviewed.  If  it  be  held,  that 
sqch  a  commission  is  not  good,  no  commis- 
sion can  be  issued  upon  an  act  of  bankruptcy 
committed  between  the  2d  of  May  ^d  the 
Ist  of  September  1825  ;  for  the  6  Geo.  4. 
c.  16.  repeals  all  the  previous  acts  of  par- 
liament relating  to  bankruptcy  from  the 
passing  of  that  act,  which  was  the  2d  of 
J(Iay ;  but  provides  (by  sect.  136,)  that  the 
act  shall  not  take  effect  until  the  1st  of 
fiieptember,  eptcept  as  to  the  repeal  of  the 

(1)  4  BtDg.  Slf  ;  6  L»w  Jottm.  CJ?.  150. 
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previous  acts.  It  surely  was  not  intended, 
that  there  should  be  no  comroission  issued 
afler  the  1st  of  September  upon  any  act  of 
bankruptcy  committed  between  May  and 
September.  The  legislature  intended  no 
hiatus  in  this  respect.  The  expression  **  not 
take  effect/'  may  be  satisfied  by  holding, 
that  no  commission  should  issue  until  the 
Ist  of  September,  which  would  be  giving  to 
the  expression  a  meaning  as  if  it  had  been 
*'  shall  not  take  full  effect,"  until  the  1st  of 
September.  This  interpretation  of  the  act 
is  undoubtedly  at  variance  with  that  which 
was  given  to  it  in  the  case  of  Maggs  v. 
Hunt.  But  the  report  of  that  case  in  Bmg^ 
ham's  Reports  is  very  short ;  and  it  does 
not  there  appear,  very  distinctly,  what  were 
the  reasons  for  the  Court  arriving  at  such  a 
conclusion  (2).  The  decision  itself,  it  is 
submitted,  is  against  the  meaning  of  the 
legislature,  whose  object  was,  for  this  pur- 
pose, merely  to  consolidate  the  existing  laws. 
That  it  was  not  intended  to  fall  into  such  an 
absurdity  as  that  which  must  be  contended 
for  by  the  other  side,  may  be  seen  by  a  re- 
ference to  the  section  immediately  pre- 
ceding;  for  the  lS5th  section  expressly 
provides,  that  the  act  shall  be  construed 
"  beneficially  for  creditors ;"  and  how  would 
the  Court  be  giving  effect  to  this  provision, 
if  they  were  to  hold,  that  creditors  of  per- 
sons liable  to  the  bankrupt  laws  should  not 
have  the  remedy  intended  by  this  statute^ 
in  respect  of  any  act  of  bankruptcy  com* 
mitted  between  May  and  September  ? 
Mr,  Chittff,  contr^  was  stopped. 

Mr,  Justice  Bayley, — ^This  question  does 
not  come  before  us  for  the  first  time ;  and 
I  know  that  my  Brother  Holroyd  concurred 
in  the  opinion  which  I  am  about  to  give. 
Upon  a  consideration  of  the  present  Bank- 
rupt Act,  we  are  of  opinion,  that  no  com- 
missioU)  issued  after  the  1st  of  September 
1825,  can  be  supported  upon  an  act  of 
bankruptcy  committed  before  that  day. 
Before  the  passing  of  the  6  Geo.  4.  c.  16, 
the  5  Geo.  4.  c.  98.  was  in  operation.  That 
act  is  repealed  by  the  6  Geo.  4,  which  itself 
repealed  the  previous  acts ;  so  that  the  re- 
pealing of  the  5  Geo.  4,  without  any  expres- 
sion of  reservation,  as  to  previous  acts, 
would  let  those  acts  again  into  operation ; 

(S)  The  judgnMnt  is  given  at  length  in  the  Law 
Journal. 


but  the  6  Geo.  4.  did,  in  point  of  fact,  re- 
peal all  the  previous  statutes.  It  then  pro- 
vides, by  the  136th  section,  that  that  act 
shall  not  take  effect  until  the  1st  of  Sep- 
tember, except  as  to  the  repealing  of  the 
statutes  thereby  repealed  ;  and,  as  to  that 
repeal,  it  provides,  that  it  shall  take  effect 
from  the  passing  of  the  act,  which  was  the 
ftH  of  May.  Unfortunately,  no  provision 
was  made  for  what  might  take  place  between 
May  and  September ;  and,  from  first  to 
4a8t,  there  is  nothing  in  the  act  to  shew  an 
intention  in  the  legislature  to  continue  the 
old  acts  in  operation,  so  far  as  regards  acts 
of  bankruptcy  committed  in  the  intermediate 
time:  and  it  is  to  be  observed,  that  the  Sd 
section  of  the  6  Geo.  4.  c.  16,  which  de- 
scribes the  several  acts  of  bankruptcy,  was 
prospective  language.  It  says,  '*  that  if  any 
such  creditor  shaU  depart,"  &c.,  and  so  it 
goes  on ; — not  saying,  '*  shall  Aat^f  departecf," 
&c.;  and  it  also  describes  new  acts  of 
bankruptcy:  all  shewing,  in  my  opinion, 
that  the  clause  was  intended  to  be  pro- 
spective only.  In  the  case  of  Maggs  v. 
Hunt,  I  know  the  Court  of  Common  Pleas 
felt  no  doubt  upon  the  point ;  but  they 
thought  the  promulgating  the  grounds  of' 
their  opinion  might  be  mischievous ;  and  that 
it  would  be  better  for  the  legislature  to  have 
an  opportunity  of  correcting  this  omission,  if 
it  really  were  an  inadvertence.  But  no  bill 
was  introduced  into  parliament  for  this  pur- 
pose ;  and  it  is  therefore  to  be  presumed, 
that  the  legislature  intended  the  act  to  have 
the  meaning  given  to  it  by  the  decision  in 
^ogg*  ▼•  Hunt.  This  probably  accounts 
for  the  reason  of  the  decision  not  having 
been  given  in  the  report  in  Bingham  of  that 
case.  The  result  is,  that  no  commission  of 
bankrupt,  issued  after  the  1st  of  September 
1825,  can  be  supported  by  an  act  of  bank- 
ruptcy committed  before  that  day. 

Mr.  Justice  Littledale  and  Mr.  Justice 
Parke  concurred. 

Postea  to  the  defendant. 
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Joint  Stock  Compantf — Partnership. 

A  prospectus  for  the  formation  of  ajtnnt 
stock  company  upon  certain  terms,  was 
signed  by  the  dtfendant.     The  terms  Kcre 
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never  ful^lled.  The  defendant  ceased  to  take 
any  part  in  the  concern.  Subsequently,  the 
plaintiff  was  shewn  the  prospectus  signed  by 
the  defendant^  and  supplied  goods  for  the  use 
of  the  company  : — Held,  that  the  defendant 
had  not  tnade  himself  liable  as  a  partner  in 
the  company. 

Assumpsit  for  goods  sold  and  delivered. 

Plea — The  general  issue. 

This  cause  was  tried,  at '  the  Spring  As« 
sizes  for  the  county  of  Lancaster,  1828, 
before  Mr.  Baron  Hullock,  when  the  fol- 
lowing appeared  to  be  the  principal  facts  : 

The  action  was  brought  to  recover 
the  price  of  three  hundred  and  forty-five 
quarters  of  malt,  sold  and  delivered,  in 
August  182G,  by  the  plaintiff  to  one  Lang- 
ley,  who  conducted  a  concern  called  *'  'l*he 
Hunter-street  Distillery,"  at  Liverpool. 
The  question  was,  whether  the  defendant 
had  rendered  himself  liable  as  a  partner  in 
that  concern.  '  In  the  Spring  of  the  year 
1825,  Sir  W.  Fairlie  was  the  occupier  of  an 
estate  at  Maghull,  seven  miles  from  Liver- 
pool, called  Broadwood,  and,  it  being  be- 
lieved that  parliament  was  about  to  pass  an 
act  to  allow  the  distillation  of  whiskey  in 
England,  Sir  W.  Fairlie  proposed  to  form 
a  company  for  that  purpose,  and  to  carry  on 
the  business  at  Broadwood ;  and  in  March 
1 825,  the  following  prospectus  was  issued : — 

**  As  the  legislature  has  now  authprized 
tbe  distilling  of  whiskey  in  England,  a  com- 
pany is  proposed  to  be  formed  near  Liver- 
pool for  that  purpose,  and  to  get  a  man 
from  Inverness-shire  to  distil,  in  the  small 
still,  the  spirit  in  the  way  practised  at  Fe- 
rintosh  and  Glenlivet,  so  that  the  quality, 
not  the  quantity,  will  be  the  basis  on  which 
the  company  pledge  themselves  to  make 
their  whiskey.  The  concern  to  be  divided 
into  forty  shares  of  100/.  each,  one  half  of 
which  the  gentlemen  who  conduct  the  work 
will  take.  The  other  twenty  shares  will  be 
filled  up  by  subscribers  ;  subscribers  to 
pay  in  their  money  to  Messrs.  Moss  &  Co. 
bankers,  Liverpool,  on  account  of  the  Mag- 
bull  Distillery  Company,  by  the  1st  May." 
This  prospectus  was  signed  by  Sir  W. 
Fairlie,  by  the  defendant  and  other  persons. 
The  act  of  parliament  alluded  to  by  the 
prospectus,  passed  on  the  27th  of  June 
1825,  but  was  not  to  come  into  operation 
until  January  1826,  and  it  prohibited  aU 


persons  from  carrying  on  any  distillery  at 
any  greater  distance  than  a  quarter  of  a 
mile  from  a  market  town.  On  the  20th 
of  May,  the  defendant,  Sir  W.  Fairlie,  and 
two  other  persons  who  had  signed  the  first 
prospectus,  met  at  Liverpool,  and  a  second 
prospectus  was  drawn  up  and  signed  by  the 
four  persons  then  present,  and  afterwards 
by  others;  that  prospectus  ran  as  follows: — 

"  As  the  legislature  has  authorized  the 
distilling  of  whiskey  in  England,  to  com- 
mence the  10  th  of  October  next,  and  hav- 
ing limited  the  situation  of  those  distilleries 
to  within  a  quarter  of -a  mile  of  a  market 
town,  the  distillery  company  forming  at 
Maghull  will  necessarily  have  to  occupy 
premises  within  that  distance  of  Liverpool. 
The  conditions  upon  which  this  establish- 
ment is  formed  are — First,  they  pledge 
themselves  they  will  distil  nothing  but  the 
purest  malt  spirit,  in  the  smallest  stills  that 
government  will  license,  and  on  the  same 
plan  practised  in  the  highlands  of  Scotland, 
for  which  purpose  an  eminent  distiller  from 
Inverness-shire  will  be  engaged.  Secondly, 
the  concern  will  be  divided  into  twenty 
shares  of  100/.  each,  which  are  transfer- 
able, five  of  which  belong  to  Sir  W.  Fairlie, 
bart.  the  founder  of  the  works,  the  other 
fifteen  subscribers  to  pay  in  their  subscrip- 
tion to  Messrs.  Moss  &  Co.  bankers,  Liver- 
pool, in  such  proportions  as  may  be  called 
for.  Thirdly,  the  concern  to  be  under  the 
management  of  a  committee  of  tliree  of  the 
subscribers,  to  be  chosen  annually  upon  the 
10th  of  October.  Fourtlily,  regular  books 
to  be  kept,  which  shall  be  open  for  inspec- 
tion of  any  of  the  subscribers,  and  a  divi- 
sion of  the  profits  made  twice  a  year,  at 
Lady-day  and  Michaelmas.  Fifthly,  ten 
per  cent,  to  be  paid  into  the  bank,  on  or 
before  the  1st  of  June  next." 

At  this  meeting  it  was  proposed  that  the 
premises  in  Hunter-street  should  be  taken, 
and  it  did  not  appear  that  the  defendant  ob- 
jected to  the  proposal ;  at  this  meeting  it 
was  agreed  that  the  parties  present  should 
solicit  persons  of  respectability  at  Liverpool 
to  become  shareholders.  Subsequently, 
Sir  W.  Fairlie  inclosed  a  copy  of  the  pro- 
spectus in  a  letter  to  the  defendant,  of  which 
the  following  is  a  copy  : — 

"  I  inclose  the  prospectus.  If  Lord  Blayney 
and  Sir  John  Tobin  take  shares,  let  them 
subscribe  it ;  it  is  then  full.  I  have  directed  a 
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ci^y  of  tfaye  new  aot  (wheo  filled  up)  to  be 
sent  to  me  to  your  care,  which  you  will 
take  care  of.  Mr.  J.  Drinkwater  wished 
to  see  it. 

On  the  24th  of  May  1825,  the  defendant 
sent  the  following  answer : — 

*'  I  should  have  written  to  you  befiire,  but 
Sir  John  Tobin  baying  been  absent  for  the 
last  few  days,  prevented  me.  I  was  with 
him  this  morning,  and  shewed  the  prospec- 
tus, but  he  seemed  not  to  think  much  of  it, 
and  declined  becoming  a  sharehdder ;  so 
I  am  afraid  his  reluctance  will  deter  Lord 
Blayney,  who  will  be  here  about  the  begin- 
ning of  next  week.  I  had  some  conv.ersa^ 
tiQU  with  Mr.  John  Richardson  upon  it; 
however,  he  does  not  appear  to  think  it  will 
answer,  .on  account  chiefly  of  the  trouble  the 
£)xcise  at  Liverpool  give  to  all  concerns  of 
this  nature.  Not  being  a  judge  and  totally 
unacquainted,  I  cannot  give  an  opinion.  On 
your  return,  all  parties  must  lay  their  bead# 
together.  J.  Drinkwater  I  have  .not  seen." 

In  June  1 825,  a  person  named  Murray  was 
engaged  by  Sir  W.  Fairlie  to  carry  on  the 
distillery,  and  the  names  of  Murray  &  Co. 
were  affixed  on  the  premises ;  and  in  that 
month  Sutherland  &  Co.,  who  were  brass- 
founders  at  Liverpool,  were  employed  by 
Sir  W.  Fairlie  to  fit  up  the  distillery,  and  he 
sliewed  them  the  two  prospectuses,  aigned 
by  the  defendant.  To  the  second  prospec- 
tus there  were  subscribed  the  names  of  ten 
persons,  including  those  of  Sir  W.  Fairlie 
and  the  defendant.  On  the  30th  of  June 
1825,  Sir  W.  Fairlie  wrote  to  the  defendant 
a  Girculalr  letter,  of  which  the  foUowiog  is 
a  .copy : — 

"  As  Mr.  W.  Murray,  distiller,  has  taken 
fthe  premises  to  fit  up  the  same  for  com- 
menoiog  distilling  whiskey,  agreeable  to  the 
prospectus,  of  which  you  are  a  sliareholder. 
Upon  the  IQtli  of  October  next,  it  will  be 
necessapy  for  you  to  pay  in  the  amount  of 
your  subscription,  100/.,  to  Messrs.  Moss 
&  Co.  on  or  before  the  1st  of  August  next, 
on  his  account,  to  .enable  him  to  complete 
the  arrangements  necessary;  the  receipts 
will  be  lejfl  at  the  bank." 

With  this  circular,  Sir  W.  Fairlie  wrote  to 
ttie  defendant  tbe  following  letter : — 

'*  I  annex  a  circular,  and  congratulate  you 
that  Mr.  Murray  ;has  undertaken  the  ma- 
nagement, as  we  could  not  have  found  ^a 
noie  fit  pecson  to  conduct  it  with  ef€ff 


prospect  of  advanti^.  Ha  hia  stipulated 
that  all  tlie  subscriptions  shaU  be  paid  in 
full  by  the  1st  of  August,  and,  failmg  that 
being  done,  he  is  to  have  the  shares  forfeit- 
ed :  no  more  than  the  100/.  will  be  required 
from  any  of  tbe  subscribers ;  and  there  is 
every  reason  to  expect  the  profits  will  he 
handsome,  of  which  you  will  be  entitled  to  a 
twentieth  share.'' 

On  the  25th  of  August  1825,  a  gentle- 
man named  Edmunds,  by  the  direction  of 
the  defendant,  wrote  to  Sir  W.  Fairlie  a 
letter,  of  which  the  following  is  a  aufficieot 
extract : — 

*'  With  respea  to  the  subscription  fqr  the 
distillery.  Genera)  Freeth  requested  me  to 
sayi  that  the  notice  was  so  short  from  the 
time  he  received  your  letter,  forwarded  by 
roe,  to  the  period  mentioned,  by  which  the 
shares  were  to  be  forfeited,  it  was  out  of 
his  power,  from  unforeseen  causes,  to  bf 
able  to  lodge  tbe  amount  within  the  time 
prescribed." 

No  one  of  the  persons  who  had  signed 
the  prospeotus  had  paid  their  si|bscjription« 
In  December'  1825,  a  person  named  Lac^- 
ley  was  employed  to  conduct  the  businesa* 
and  than  the  names  of  Langiey  &  Co.  werf 
fixed  on  tbe  premises.  Langiey,  wiabiiu;  t^ 
purcliase  mak  of  the  plaintiff,  referred  nim 
to  Sjutherland  &  Co.,  and  they  informed  the 
plaintiff,  that  the  several  persons  wbosf 
names  were  subaoribed  ffi  (the  second  pro- 
spect^s  (including  tbe  defendant)  were  part- 
ners. These  being  the  iacts,  the  defendant's 
couiisel  conteoded  that  he  was  not  liable  as 
a  partner.   F.irst,  that  lie  was  ^t  an  actual 

Crtner,  entitled  to  share  the  profit,  because 
had  never  paid  tbe  subscription,  the 
payment  of  which  was  a  condition  to  entitle 
■him  to  share  in  such  profits.  Secondly^ 
that  tbe  mere  signing  of  the  prospectus  was 
not  an  act  by  which  the  defendant  held  out 
to  the  world  that  be  was  a  partner ;  in^ 
muqh  as  the  prospectus  .merely  proposed  a 
partperthip  on  certain  terms  and  cQnditions. 
jTbe  opinion  of  the  learned  Judge  was  un- 
fatvourable  jto  the  defendant  upon  this  point; 
but  Jhe  reserved  it  lor  the  ^consideration  of 
.tbe  ^urt.  The  defendant  then  went  into 
his  4;ase,  and  endeavour<ed  to  pcove,  ti^i^ 
even  conceding  tfaat  there  had  been^  pivt* 
nership,  be  had  put  an  end  to  it  befo^  the 
goods  were  supplied  by. the  plaintiff.  T/O 
shew  (his,  Edmundii  who  Jiad  written  llye 
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letfet  of  the  95&  of  August  1825,  tb  Sir  W^ 
Fnrlie  by  defttre  of  the  defentiant  was,  eaNed : 
he  stated,  that  subsequently  he  had  had  k 
conretsation  with  Sir  W.  Fairlie  on  the  sub- 
ject of  that  letter,  and  that  Sir  W.  stated 
his  regtist  that  the  defendant  declined  to 
have  any  concern  in  the  distillery.  The 
learned  Judge  then  left  it  to  the  jury  tq  say, 
whether  (supposing  the  defendant  to  have 
tbeen  a  partner,)  he  had  done  anything  to 
put  an  end  to  the  partnership.  The  jury 
found  that  he  had  not  done  anything  to  ^ut 
an  end  to  the  partnership.  A  verdict  was 
then  taken  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit. 
A  rale  msi  having  been  obtained  accord- 

«ngly»— 

Mr.  F.  PcKock,  Mr.  Siarkie,  and  Mr.Ai- 
der^tm  now  shewed  cause.-^They  contended 
ihkt  the  deftttdant  was  a  partner,  entitled 
to  a  share  of  the  prdfits;  and  that  the  pro- 
spectus #hich  hlg  hiKl  signed,  spoke  of  a 
partnetahtp  whidb  isctaally  existed.  They 
soiJght  to  distinguish  the  case  from  that  of 
Vke  V.  Lady  Ankm  (1),  inasmuch  as  there 
^tie  defendant  was  tiot  lin  'original  subscri- 
ber, and  the  pktiMiff,  wh^n  he  supplied  the 
goods  m  questidnv  did  not  know  that  the 
defendant  had  any  Ihterest  in  the  eoncem. 
Here,  die  defendant  wa^  ah  original  sub- 
sciriber ;  and  the  plaintiff  Isnew  of  the  d^- 
fendent  having  anintefest  WheA  «h^  gbdds 
were  supplied. 

They  relied  on  tfa^  e^es  of  P^rrm^  v. 
Hone  {2),  atld  Ldkl^  y.  KMhtnt^iS).  fn 
the  former  Sir  John  ^i^n>ft]g%  name  W«i 
entered  in  k  book,  wiCh  other  names  as  snfo- 
flcrtbers  to  a  joiMt  Mock  comj^y.  Hb 
received  certiun  scrip  r^ipts.  A  deed  wall 
drawn  up  for  the  formation  ofthe  companfy^; 
but  before  h  Vas  exfeeuted,  he  sold  hh 
kfaareb :  he  never  eitecnted  the  deed,  yit 
he  was  heM  to  be  a  partner. 

[ilfr.  JnHke  Bayky. — The  fonndaticvit^f 
that  dedsioii  was,  that  Sir 'John  had  not  sOKl 
his  sHtfr^s  m  thie  way  directed  by  the  deed; 
litid  tUit  he  therefore  was  tttUl  k  holder  bf 
nriehl.J 

Biit  in  lAwkr  v.  iCet§hm^  Lord  T%n(er- 
denlield,  that  Where  a  pa^ty  paid  a  dl^poftit 
on  shares  in  a  trading  company,  and  toftt^- 

(1)  7  B.  fr  C.  409  ;  1  M.  &  R.  1]5>  6  Lsw  J. 
K.P.f4, 

(«)  4  Bing.  tes  ;  5.  Law  Journ.  CJP.  53. 
(S)  Moo.&MsIIlQS. 


fhit'ds  sigried  the  <teed  of  partnership,  he 
was  a  partner  from  the  time  of  his  paying 
the  deposit. 
Mr.  J.  WUiiami,  dontril,  was  stopped. 

Lord  TeKierde^.'-^l  thlhk  that  the  defen- 
dant was  not  a  partner,  as  between  him  and 
the  other  persons   who    proposed    being 
members  of  the  company,   whoever   they 
might  be.     That  is  shewn  by  the  lettet  of 
the  25th  of  August  181^5,  which  was  writ- 
ten by  the  authority  of  the  defendant.  But, 
I  agree,  that  although  he  might  not  actually 
be  a  partner,  yet,  if  he  had  held  himself  out 
to  the  wotid  as  a  partner,  he  would  be 
liable.    The  question  is^  did  he  hold  him* 
self  out  to  the  world  ss  a  partner.    That 
depends  entirely  on  the  effect  of  the  pro- 
spectus which  he  signed.     That  instrument 
indicates,  that  a  company  was  aboat  to  be 
formed,  and  not    that  one  was  actually 
formed.     It  shews  only,  that  it  was  in  the 
oobtemplatioB  €>f  the  parties  who  had  sub*- 
scribed  ^ir  iiamfes  to  it,  to  establish  a 
company  on  certain  conditions.    The  words 
relied  up6n,  to  shew  that  the  company  had 
been  actually  fonned,  are,  **The  eonditions 
upon  which  this  establishment  is  formed 
are,"  &c.  Undoubtedly,  the  import  of  those 
words,  taken  by  themselves,  might  be  that« 
Company  was  actually  formed.     But   no 
person  could  misunderstand  this;    for  if 
he  read  on,  he  would  find  (hat  it  was  all  in 
prospect  only.    It  goes  on,  "Thetoncerh 
wfll  be  divided  into  twenty  shares  of  1007. 
each,  which  are  transferable,  five  of  which 
to  belong  to  Sir  W.  Fairlie,  the  founder  of 
the  works,  the  other  fifteen  subscribers  to 
pay  m  their  subscription  to  Messrs.  Moss  8c 
Co.  bankers,  Liverpool,  in  sack  proportions 
as  may  be  called  for.  Thceoncem  to  be  un- 
der the  mahagemeht  of «  oommitlee  of  three 
of  the  subscribers,  to  be  chosen  annually 
on  the  lOth  of  Oetolter;  ten  per  cent,  to 
be  paid  ihtothe  bailk.  On  or  before  the  let 
of  June  tiext."    The  import  of  which  was, 
that  ai^ompanywl»'tO'be  formed  thereaflter, 
and  this  paper  the  d^flsndant  signed.    Vis 
having  sigiaed  that  *piiper,  does  not  indicate 
to  any  person  who  reads  it,  that  he  lias 
become  a  member  of  a  company  alreadKr 
forrtiM.    He  has'ikot  therefore  held  himself 
oat  to  the  world  as  a  paiwiet  in  a  compafny 
ialready  formed.    I  therefore  think,  that  a 
nonsuit  should  be  entered. 
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Mr,  Justice  Bayley  and  Mr,  Justice  Lit" 
tledale  concurred. 

Mr.  Justice  Parke,  having  been  engaged 
in  the  cause  while  at  the  bar,  gave  no 
opinion. 

Rule  absolute  far  a  nonsuit. 


1829 
June  23 


3.  i 


SMITH  t;.  8U&MAN. 


Statute  of  Frauds — Growing  Timber — 
Acceptance, 

1.  A  contract  for  the  sale  of  trees  not  ac^ 
tually  felled  is  not  a  contract  for  •the  sale  of 
any  interest  in  lands,  tenements,  or  heredita- 
ments within  the  meaning  of  the  fourth  section 
of  the  Statute  of  Frauds. 

St,  A  letter  written  on  the  part  of  the 
seller,  touching  a  sale  of  goods,  cannot  be 
connected  with  an  answer  written  by  the  buyer, 
so  as  to  amount  to  a  note  in  writing  to  satisfy 
the  seventeenth  section  of  the  statute,  if  the 
letters  differ  as  to  the  terms  of  the  contract. 

S.  A  mere  offer  by  the  buyer  to  sell  the 
goods  to  a  third  person,  is  not  such  an  accept' 
once  of  the  goods  as  to  satisfy  the  provision 
in  the  seventeenth  section  respecting  accept' 
once  of  goods.  The  criterion  to  try  whether 
there  has  been  such  an  acceptance  appears  to 
lie  in  two  questions — 1st,  Whether  the  pur- 
chaser has  lost  his  right  to  object  to  the  qua- 
lity  of  the  goods,  Stdly,  Whether  the  vendor 
has  lost  his  right  of  lien  for  the  price.  The 
affirmation  of  either  of  t/iese  questions  will 
shew  that  there  has  been  such  an  acceptance. 

This  was  an  action  brought  to  recover 
17/.  Ss,  6d.,  the  value  of  229  feet  of  ash 
timber,  at  Is,  6d,  per  foot. 

The  declaration  stated  that  the  plaintiff, 
on  &c,,  at  &c.,  at  the  request  of  the  defen- 
dant, bargained  with  the  defendant  to  sell 
to  him,  and  the  defendant  agreed  to  buy  of 
the  plaintifF,  a  large  quantity  of  timber,  to 
wit,  230  feet  of  timber,  lying  and  being  in 
and  upon  certain  lands  of  the  plaintiff,  at  a 
certain  rate  or  price,  to  wit,  at  the  rate  or 
price  of  ISd,  for  each  and  every  foot 
thereof,  to  be  fetched,  taken,  and  carried 
away  by  the  defendant  from  the  said  lands 
of  the  plaintiff,  and  to  be  paid  for  by  the 
defendant  at  the  rate  or  price  aforesaid, 
within  a  reasonable  time  then  next  follow- 


ing, and  in  ^consideration  thereof,  and  also 
in  consideration  that  the  plaintiff,  at  the 
like  request  of  the  defendant,  had  under- 
taken and  faithfully  promised  the  defen- 
dant to  permit  and  sufier  the  defendant  to 
fetch,  take,  and  carry  away  the  said  timber 
from  the  lands  of  the  plaintiff,  the  defen- 
dant undertook  and  faithfully  promised  the 
plaintiff  to  fetch,  take,  and  carry  away  the 
timber  from  the  lands  of  the  plaintiff,  and 
to  pay  the  plaintiff  for  the  same  at  the  rate 
aforesaid,  within  a  reasonable  time.  The 
breach  complained  of  was,  that  the  defen- 
dant refused  to  fetch  and  carry  away  the 
timber,  or  to  pay  for  the  same. 

There  were  counts  for  goods  bargained 
and  sold,  and  goods  sold  and  delivered.  The 
defendant  pleaded  Non  assumpsit. 

The  cause  was  tried,  before  Mr.  Baron 
Vaughan,  at  the  Summer  Assizes  for  Wor- 
cester, 1 828,  when  the  following  appeared 
to  be  the  material  facts  of  the  case: — The 
plaintiff  had  given  orders  to  have  some  ash 
trees  cut  down  in  a  coppice  of  which  he 
was  the  proprietor;   and  the  defendant, 
while  the  trees  were  being  cut,  and  after 
two  of  them  had  been  actually  felled,  came 
to  the  coppice,  and  the  plaintiff  pointed 
out  to  him  the  trees  which  were  numbered. 
The  defendant,  after   he  had  looked  at 
them,  said  to  one  of  the  by-standers,  that 
he  had  made  a  good  bargain,  and  told  one 
of  the  persons  who  was  cutting  them,  to 
tell  the  other  man  to  cross-cut  them  fair ; 
and  they  were  cut  accordingly.     The  de- 
fendant afterwards   stated,   that  he   had 
bought  ten  trees  only,  and  that  the  reason 
he  did  not  take  them  was,  that  they  were 
unsound.      The  trees,    upon  being   cut» 
measured  229  feet  7  inches.     The  defen- 
dant afterwards  saw  the  person  who  had 
measured  them,  and  offered  to  sell  him 
the  butts  (which,  he  said,  he  had  bought  of 
the  plaintiff) ;  but,  this  not  being  acceded 
to,  the  defendant  asked  him  if  he  knew  any 
person  who  wanted  any  butts,  and  then 
said  he  would  go  to  the  plaintiff,  and  con- 
vert the  tops  into  building-btuff.     The  de- 
fendant not  having  taken  the  timber  away» 
the  plaintiff's  attorney  sent  him  the  fol- 
lowing letter : — 

Sir, — I  am  directed  by  Mr.  Smith »  of 
Norton  Hall,  to  request  you  will  forthwith 
pay  for  the  ash  timber  which  you  purchas- 
ed of  him.     The  trees  are  numbered  from 
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one  to  fourteen,  and  contain,  upon  a  yeiy 
fair  admeaBurement,  S29  feet  7  inches. 
The  value,  at  Is,  Bd,  per  foot,  amounts  to 
17/.  Sm.  6d.  I  understand  your  objection 
to  complete  your  contract  is,  on  the  ground 
that  the  timber  is  faulty  and  unsound ;  but 
there  is  sufficient  evidence  to  shew  that 
the  same  timber  is  very  kind  and  superior, 
and  a  superior  marketable  article.  I  un- 
derstand you  object  to  the  manner  in  which 
the  trees  were  cross-cut,  but  there  is  also 
evidence  to  prove  that  they  were  so  cut  by 
your  direction.  Unless  the  debt  is  imme- 
diately discharged,  I  have  instructions  to 
commence  an  action  against  you." 

The  defendant  answered  as  follows : — 

« 

**  Sir, — I  have  this  moment  received  a 
letter  from  you  respecting  -Mr.  Smith's 
timber,  which  I  bought  of  him  at  Is,  6d. 
per  foot,  to  be  sound  and  good,  which  I 
have  some  doubts  whether  it  is  or  not;  but 
he  promised  to  make  it  so,  and  now  denies 
it.  When  I  saw  him,  he  told  me  I  should 
not  have  any  without  all ;  so  we  agreed  on 
those  terms,  and  I  expected  him  to  sell  it 
to  somebody  else." 

Upon  these  facts,  the  defendant's  coun- 
sel contended  that  the  contract  was  one  for 
die  sale  of  growing  trees,  and  therefore, 
for  the  sale  of  an  interest  in  land,  and 
consequently  that  the  case  fell  within  that  of 
ScorreU  v.  Boxall{\)x  or,  that  if  it  was  a 
contract  for  the  sale  of  goods,  wares,  and 
merchandizes  of  the  price  of  1 0/.  and  up- 
wards, there  was  no  note  or  memorandum 
of  the  contract  in  writing,  and,  conse- 
quently, the  action  was  not  maintainable. 
Subject  to  this  question,  the  plaintiff  ob- 
tained a  verdict  for  17/.  Sf.  6c/.;  but  leave 
was  given  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  nut  was  accord- 
ingly obtained,  and  now, 

Mr,  Serjeant  Russell  and  Mr,  5Atf</ shew- 
ed cause. — Upon  the  first  point,  they  relied 
upon  the  principle  to  be  collected  from  the 
case  of  Evans  v.  Roberts  {t),  where  it  was 
decided  that  a  verbal  agreement  for  the  sale 
of  a  growing  crop  of  potatoes  was  not  a  con- 
tract or  sale  of  any  interest  in  or  concern- 
ing lands.     Upon  the  question  arising  out 

• 
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of  the  argument,  that  if  this  was  a  contract 
for  the  sale  of  goods,  there  should  have 
been  a  note  in  writing  to  satisfy  the  Statute 
of  Frauds,  they  denied  that  this  was  such 
a  contract ;  but  that  it  was  a  contract  for 
work,  labour,  and  materials  only.  In  sup- 
port of  this,  they  relied  upon  the  cases  of 
BuxUm  and  another  v.  Bedall  and  ono- 
ther(S),  and  Groves  v.  Buck  (4) ;  and  sought 
to  distinguish  Garbutt  v.  Watson  (5),  See 
also  Fielder  v.  Ray{(\).  But,  supposing 
the  Court  should  be  of  opinion  that  this 
was  a  contract  for  the  sale  of  goods,  they 
contended  that  the  contract  had  been  exe- 
cuted by  an  acceptance  of  the  goods  sold, 
so  as  to  dispense  with  a  written  note :  and, 
in  support  of  this  argument,  they  relied 
upon  the  cases  of  Chaplin  v.  Rogers  (J\ 
Elmore  v.  Stone  (S),  and  Blenkinsop  v. 
Clayton  (9).  But  even  if  the  Court  should  be 
against  them  on  these  points,  they  submit- 
ted that  the  letter  of  the  plaintiff's  attor- 
ney, coupled  with  the  defendant's  answer, 
amounted  to  a  note  in  writing  of  the  con- 
tract sufficient  to  satisfy  the  statute.  To 
shew  that  the  two  might  be  connected, 
they  cited  Saunderson  v.  J€ickson  (10\  and 
Schneider  v.  Norris (II),  See  also  Hemmg 
and  Cox  v.  P^rry  (12).  They  sought,  upon 
this  point,  to  distinguish  the  case  from 
that  o^  RicJuirds  and  another  v.  Porter  {\S\ 
as  there  the  letter  in  answer  shewed  that 
the  contract  had  not  been  performed  by 
the  vendor. 

Mr,  Jervis,  contr^  was  stopped. 

Mr,  Justice  Bayley, — I  think  there  was 
no  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest 
in  or  concerning  them  within  the  meaning 
of  the  fourth  section  of  the  Statute  of 
Frauds.  The  contract  was  not  for  the 
growing  trees,  but  for  the  timber  at  so 
much  per  foot;  that  is  to  say,  the  produce 
of  the  trees  when  they  should  be  cut  down 


(3)  3  Eait,  303. 

(4)  3  Maa.  &  Selw.  178. 
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and  severed  from  the  freehold.    This  ren« 
ders  it  necessary  to  consider  the  other 
questions.  First,  it  was  said  that  this  was  a 
mixed  contract  for  goods  and  chattels,  and 
for  work  and  labour  to  be  bestowed  and 
performed  by  the  plaintiff  for  the  defen* 
dant.     But,  I  think,  the  true  construction 
of  the  bargain  is,  that  it  is  a  contract  for 
tilie  future  sale  of  the  timber  v^hen  it  should 
be  in  a  state  fit  for  delivery.     The  vendor, 
so  long  as  he  was  felling  it  and  preparing  it 
for  delivery,  was  doing  work  for  himself 
and  not  for  the  defendant.     The  case  of 
Garhutt  and  another  v.  Watson^  Is  an  ex- 
press authority.  There,  the  plaintifi^,  who 
were  millers,  agreed  to  sell  to  the  defen- 
dant, a  corn-merchant,  100  sacks  of  flour 
at  50«.  per  sack,  to  be  got  ready  by  the 
plaintiffs  to  ship  within  three  weeks.  There 
was  no  memorandum  in  writing  of  the  con- 
tract.    The  flour  was  not  at  that  time  pre- 
pared, and  it  was  there  held,  that  it  was  a 
contract  for  the  sale  of  goods,  wares,  and 
merchandize  within  the  meaning   of  the 
seventeenth    section    of   the    Statute    of 
Frauds.     I  think,  therefore,  that  the  con- 
tract in  this  case  was  a  contract  for  the 
sale  of  goods,  war^s,   and  merchandise, 
within  the  seventeenth  section  of  the  sta- 
tute, and  there  ought  to  have  been  a  note 
or  memorandum  of  it  in  writing,  or  a  jpart- 
acceptance,  earnest,  or  part-payment,  x hen 
it  is  said  that  the  defendant  has  recog- 
nized in  writing  the  contract  stated  in  the 
letter  of  the  plaintiff's  attorney.     I  agree, 
that,  if  there  had  been  a  letter  written  by 
the  seller,  specifying  the  terms  of  a  con- 
tract, and  the  buyer,  in  his  answer,  had 
recognized  that  contract,  there  would  have 
been  a  note  in  writing  of  the  bargain  suflft- 
ciea)  to  satisfy  the  statute*     But  here,  the 
defendant  does  not  recognize  the  contract 
stated  in  the  letter  of  the  plaiiltiff's  attor- 
ney.   The  contract  differs  essentially  in 
each  letter  as  to  the  quality  of  the  things 
to  be  sold.     In  the  letter  of  the  plaintiff's 
attorney,  the  contrsct  is  spoken  of  as  one 
for  the  absolute  purchase  of  trees  at  Is.  Bd, 
per  foot,  without  mention  of  any  quality ; 
the  defendant  says,  that  it  was  part  of  Uie 
contract  that  the  timber  should  be  sound 
and  good ;  that  Mr.  Smith  denied  it,  and 
refused  to  let  him  have  part  without  all ; 
and  that  he  had  expected  he  would  have 
sold  it  again.    The  letter  shews,  therefore, 
that  the  vendee  did  not  consider  it  a  bind- 


ing bargi^in.     What  the  tennt  of  the  eon- 
tract  really  were,  is  left  ki  doubt,  and  muat 
be  ascertained  by  verbal  teatimony.     The 
object  of  the  statute  wAs,  that  the  note  in 
writing  should  exclude  all  doubt  as  to  the 
terms  of  the  contract;  and  that  object  is 
not  satisfied  by  the  defendant's  letter.    I 
am,  therefore,  of  opinion,  that  there  was  no 
note  in  writing  of  the  contract  sufficient  to 
satisfy  the  Statute  of  Frauds.    This  brings 
me  to  the  next  point  relied  upon  by  the 
plaintiff.    It  is  contended  that  there  was 
an  acceptance,  an  actual  receipt,  of  part  of 
the  property  sold,  so  as  to  bring  the  case 
within  the  exception  in  the  seventeenth 
section;  but  I  think   that  there  was  no 
such  acceptance,  or  actual  receipt.     In  all 
the  cases  cited  for  the  plaintiff,  there  has 
been  something  equivalent  to  an  accept- 
ance.    In  Chaplm  v.  Rogers,  the  vendee 
had  sold  the  hay  again,  and  the  jury  from 
thence  drew  the  conclusion  that  there  had 
been  an  actual  acceptance.     In  Elmore  v. 
Stone,  the  horses  were  purchased  of  a 
horse-dealer,  who   kept  a  livery  stable. 
The  buyer  directed  the  seller  to  keep  the 
horses  at  livery,  and  they  were  transferred 
from  the  sale  to  the  livery-stable.     The 
purchaser  became   liable  to  the  livery- 
stable  keeper  for  the  keep,  which  could 
not  have  been  the  case  unless  the  horses 
were  supposed  to  have  gone  into  his  pos- 
session.    The  direction  given  by  the  ven- 
dee was  considered  equivalent  to  an  ac- 
ceptance or  actual  receipt  of  the  horses. 
The  vendor  was  converted  into  the  agent 
of  the  vendee  for  the  keep  of  the  horses ; 
and  they  might  be  considered  as  much  in 
the  possession  of  the  vendee  as  if  they  had 
been  in  his  stable.     For  these  reasons,  I 
am  of  opinion,  that  there  was  no  contract 
for  the  sale  of  an  interest  in  land  within 
the  meaning  of  the  fourth  section  of  the 
statute,  but  that  the  contract  was  for  the 
sale  of  goods,  wares,  and  merchandise; 
that  the  letters  did  not  amount  to  a  suffi- 
cient note  in  writing  of  the  bargain;  and 
that  there  has  not  been  any  part-accept- 
ance of  the  goods  sold,  so  as  to  dispense 
with  such  a  note :  consequentlyi  the  rule 
for  entering  a  nonsuit  should  be  made  ab- 
solute. 

Mr.  Jusike  Littledale.— The  object  of 
the  Statute  of  Frauds  appears,  by  the  pre- 
amble, to  have  been  to  prevent  fraudulent 
practices,   commonly  endMvoured  to^  be 
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upheld  by  perjury  and  subornation  of 
peijury ;  and  with  that  view,  in  order  to 
prevent  them,  it  required  that  the  terma 
of  contract  shall  be  reduced  into  writing, 
or  that  some  other  requisite  should  be 
complied  with,  to  shew  manifestly  that 
the  contract  was  completed.  I  collect 
from  this  preamble,  that  the  legislature 
intended  to  include  within  some  of  its  sec- 
tions the  subject-matter  of  all  contracts. 
The  first  provides  that  all  leases  shall  have 
the  effect  of  leases  at  will  only ;  the  second 
excepts  out  of  the  first,  leases  not  ex- 
ceeding three  years,  where  the  rent  reserv- 
ed durti^  the  term  is  two-thirds  of  the 
improved  value.  The  third  enacts  that 
no  leases,  either  of  freehold  or  terms  of 
years,  shall  be  assigned,  granted,  or  sur- 
rendered, except  by  deed  or  note  in  writ- 
ing. Now,  the  first  three  sections  apply 
to  contracts  which,  before  the  statute, 
were  usually,  though  not  necessarily,  under 
seal.  The  fourth  section  applies  to  those 
parol  promises  or  agreements,  which,  be- 
fore the  statute,  were  probably,  in  most 
instances,  reduced  into  writing,  but  which, 
until  the  statute^  were  not  necessarily  so. 
This  section  provides,  that  no  action  shall 
be  brought  in  the  cases  specified  unless 
the  agreement,  or  some  note  or  memoran- 
dum thereof,  shall  be  reduced  into  writing. 
The  agreements  therein  described  are,  a 
special  promise  by  an  executor  to  answer 
images  out  of  his  own  .estate  ;  a  special 
promise  to  answer  for  the  debt  of  another 
person ;  an  agreement  made  in  considera- 
tion of  marriage ;  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them;  and  any 
agreement  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof. 
8uch  contracts,  from  their  very  special 
nature,  would  probably  have  been  reduced 
into  writing,  but  the  statute  expressly  re- 
quires that  they  shall.  The  seventeenth 
section  enacts,  that  no  contract  for  the  sale 
of  goods,  &:c.  for  the  price  of  10(.  or  up- 
wards shall  be  binding,  unless  the  buyer 
shall  aeeept  ptft  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in 
part  payment,  or  that  some  note  or  me- 
morandum of  the  bargain  in  writing,  be 
made  and  signed  by  the  parties  to  be 


charged  by  such  contract,  or  their  agent, 
thereunto  properly  authorized.  Now, 
looking  to  the  object  of  the  statute  as  it  ap- 
pears by  the  preamble,  I  infer,  that  it  was 
the  intention  of  the  legislature  to  embrace 
within  the  fourth  and  seventeenth  sections 
the  subject-matter  of  every  parol  contract, 
the  uncertainty  in  the  terms  of  which  was 
likely  to  produce  perjury  or  subornation 
of  perjury.  A  contract  for  mere  work 
and  labour  is  not  expressly  mentioned  in 
those  clauses,  and  such  a  contract  there- 
fore may  possibly  not  be  within  the  sta- 
tute: but  when  the  contracting  parties 
contemplate  a  sale  of  goods,  although  the 
subject-matter  at  the  time  of  making  the 
contract  does  not  exist  as  goods,  but  is  to 
be  converted  into  that  state  by  the  seller's 
bestowing  work  and  labour  on  bis  raw 
materials ;  that,  I  think,  is  a  case  within 
the  statute.  It  appears  to  me  to  be  sufB-^ 
cient,  if,  at  the  time  of  completion  of  the 
contract,  the  subject-matter  be  goods, 
wares,  and  merchandize.  I  cannot,  there- 
fore, subscribe  to  the  doctrine  of  any  case 
which  has  decided  that  such  a  contract  is 
not  within  the  statute.  Applying  these 
opinions  upon  the  different  sections  to  the 
present  case,  I  think  that  this  contract  was 
not  a  contract  for  the  sale  of  lands,  or  any 
interest  in  lands,  within  the  meaning  of  the 
fourth  section.  The  words  in  that  section 
relate  to  contracts  (whether  for  the  sale  of 
the  fee-simple,  or  of  some  interest  less  than 
the  fee,)  which  would  give  the  vendee  a 
right  to  the  use  of  the  land  for  a  given 
time.  Even  had  the  contract  been  for  the 
sale  of  the  trees,  with  a  specific  liberty  to 
the  vendee  to  enter  the  land  and  cut  them, 
I  think  it  would  not  have  given  him  mi 
interest  in  the  land  within  the  meaning  of 
the  statute.  The  object  of  a  party  who 
sells  timber  is,  not  to  give  the  vendee  any 
interest  in  his  land,  but  to  pass  to  him  an 
interest  in  the  trees,  when  they  become 
goods  and  chattels.  Here,  the  seller  was 
to  cut  the  trees;  and  the  intention  evi- 
dently was,  not  to  give  the  vendee  any 
property  in  the  trees  until  they  had  been 
cut  and  had  ceased  to  be  part  of  the  free- 
bold.  For  these  reasons,  I  am  of  opinion, 
that  the  present  was  not  a  contract  for  the 
sale  of  any  interest  in  knds.  But,  sup- 
posing this  to  be  eOj  the  next  question 
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arises,  whether  the  case  is  not  within  the 
seventeenth  section?  It  was  formerly  held, 
that  where  the  goods,  which  were  the  sub* 
ject-raatter  of  the  sale,  were  not  to  be 
delivered  till  a  future  day,  as  one  of  the 
three  things  required  by  that  section  of  the 
statute,  namely,  a  part-acceptance,  could 
not  be  complied  with  at  the  time  of  the 
contract,  it  was  not  a  case  within  that  sec- 
tion of  the  statute;  but  later  authorities 
have  established,  that  such  a  contract, 
whether  the  goods  are  or  are  not  to  be 
delivered  immediately,  is  within  the  mean- 
ing of  the  statute.  Those  cases,  there- 
fore, have  established,  that,  if  two  of  the 
things  required  by  the  seventeenth  section 
can,  at  the  time  of  the  contract,  be  car- 
ried into  effect,  the  case  is  within  it,  al- 
though one  cannot  be  complied  with. 
There  is  another  class  of  cases,  where  the 
article  contracted  for  has  not  existed  at 
the  time  of  the  contract,  but  is  to  be  pro- 
duced by  work  and  labour  to  be  bestowed 
by  the  vendor ;  as,  for  instance,  where  the 
contract  was  for  a  quantity  of  oak  pins, 
which  had  not  been  made,  but  were  to  be 
cut  out  of  slabs ;  or  for  a  chariot  to  be 
built.  In  those  cases,  the  contract  has 
been  considered  rather  as  a  contract  for 
work  and  labour,  than  for  the  sale  of 
goods,  wares,  and  merchandize,  and  not 
within  the  statute.  The  impression  on  my 
mind,  however,  is,  that  wherever  the  sub- 
ject-matter, at  the  time  of  the  completing 
of  the  contract,  is  goods,  wares,  and  mer- 
chandize, this  section  of  the  statute  attaches 
upon  it,  although  it  has  become  goods, 
wares,  and  merchandize,  between  the  time 
of  making  and  completing  the  contract, 
either  by  one  of  the  parties  having  bestow- 
ed his  work  and  labour  upon  his  own  ma- 
terials, or  by  his  having  converted  a  portion 
of  his  freehold  into  goods  and  chattels. 
The  provisions  of  the  statute  are  more 
important  in  cases  where  the  contract  is  to 
be  executed  at  a  future  period,  than  where 
it  is  to  be  executed  immediately.  From  the 
uncertainty  in  the  terms  of  bargains  to  be 
completed  at  a  future  period,  disputes, 
and  the  perjury  too  frequent  as  a  conse- 
quence, are  more  likely  to  arise,  which  it 
was  the  object  of  the  statute  to  prevent. 
In  the  case  of  the  chariot,  for  instance,  a 
dispute  mighti  at  any  time  before  its  com- 


pletion, have  arisen  respecting  the  quality 
of  tlie  materials  of  which  it  was  to  be  .com- 
posed, or  the  colour  which  it  waa  to  be 
painted;  and  upon  those  hctB  it  would 
have  been  necessary  to  have  recourse  to 
verbal  testimony  to  prove  the  terms  of  the 
contract,  which  testimony  it  was  the  avow- 
ed object  of  the  statute  to  exclude.  It 
follows  that  I  am  of  opinion  that  the  con- 
tract in  thia  case  was  a  contract  for  the 
sale  of  goods,  wares,  and  merdiandize, 
within  the  seventeenth  section.  Assuming 
it  to  be  such  a  contract,  I  think  there  waa 
no  sufficient  note  in  writing  in  comf^ance 
with  the  statute.  The  correspondence 
between  the  plaintiff's  attorney  and  the 
defendant  cannot  be  considered  as  amount- 
ing to  -such  a  note  in  writing.  Not  only 
did  it  take  place  after  the  time  for  the  per- 
formance of  the  contract  had  expired,  but 
the  two  letters  do  not  agree  as  to  the  terms 
of  the  contract.  That  of  the  plaintiff's 
attorney  speaks  of  it  as  a  contract  for  the 
sale  of  so  much  timber  at  so  much  per 
foot,  without  any  mention  of  quality.  That 
of  the  defendant  states  that  it  was  a  con- 
tract with  a  condition  that  the  timber 
should  be  sound  and  good,  though  the 
plaintiff  had  subsequently  denied  that  that 
was  one  of  the  terms  of  the  contract.  And, 
for  the  reasons  stated  by  my  Brother  Bay- 
ley,  which  I  need  not  repeat,  I  think  that 
there  was  no  acceptance  of  the  goods,  so 
as  to  dispense  with  a  written  note  altoge- 
ther, according  to  the  exception  in  that 
part  of  the  statute.  I,  therefore,  think, 
that  the  present  rule  for  a  nonsuit  should 
be  made  absolute. 

Mr,  Juiiice  Parke* — I  concur  in  opinion 
with  the  rest  of  the  Court.     I  think  that 
the  defendant  could  take  no  interest  in 
the  land  by  this   contract,  inasmuch  as 
he  could  not  acquire  any  property  in  the 
trees  till  they  were  cut.      I  think,  also, 
that  this  was  a  contract  for  the  sale  of 
goods,  wares,  and  merchandize,  within  the 
seventeenth  section  of  the  statute.     In 
Groves  v.  Buck^  it  certainly  was  said  that 
that  section  did  not  apply  to  a  sale  of 
goods  which,  at  the  time  of  the  contract^ 
were  not  capable  of  delivery  and  part-ac- 
ceptance ;  but  that  case  was  overruled  by 
Garbuit  v.  fVaUon.    There,  it  was  held» 
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that  a  contract  for  the  tale  of  a  quantity  of 
flour,  which,  at  the  time  of  the  contract, 
was  not  prepared  and  in  a  state  capable  of 
immediate  delivery,   was  substantially  a 
contract  for  the  sale  of  flour,  and  not  a 
contract  for  work  and  labour,  and  mate- 
rials found  and  provided.     The  true  cri- 
terion in  such  cases  is,  whether  the  con- 
tract be  substantially  a  contract  for  the 
sale  of  goods,  or  for  mere  work,  labour, 
and  materials.     Here,  the  contract  was 
substantially  a  sale  of  timber  at  so  much 
per  foot.     Then,  assuming  that  there  was 
a  contract  for  the  sale  of  goods  within  tlie 
seventeenth  section,  the  next  question  is, 
whether  there  was  any  note  or  memoran- 
dum in  writing  of  that  contract,  or  any  part- 
acceptance  of  the  goods.    The  two  letters 
do  not,  in  my  opinion,  amount  to  a  note  in 
writing  of  the  contract,  because  the  con- 
tract stated  by  the  plaintifl''s  attorney  is 
not  adopted  by  the  defendant.     On  the 
contrary,  it  is  evident  that  the  defendant 
has  not  assented  to  the  contract  stated  by 
the  plaintifTs  attorney.  The  only  remaining 
question  is,  whether  there  has  been  a  part- 
acceptance  of  the  goods  sold,  and  actual 
receipt  of  the  same.    It  is  believed,  that, 
in  the  older  decisions,  the  Court  did  not 
advert  to  the  words  of  the  statute ;  for  it 
is  difficult  to  reconcile  those  decisions  with 
those  words.     But,  in  the  later  cases  of 
Howe  V.  Pa/mer  (14),  and  Tempest  v.  FUz- 
gerald{\5\  it  was  held,  that,  unless  there 
has  been  such  a  dealing  on  the  part  of  the 
purchaser  as  to  deprive  him  of  any  right 
to  object  to  the  quantity  or  quality  of  the 
goods,  or  to  deprive  the  seller  of  his  right 
of  lien,  there  cannot  be  any  part-accept- 
ance.   Here,  there  was  nothing  to  shew 
that  the  vendor  had  lost  his  lien  for  the 
price,  or  that  the  purchaser  had  lost  his 
right  to  object  to  the  quality.     I  therefore 
concur  in  opinion  that  there  should  be  a 
nonsuit  entered. 

Rule  absolute. 


04)3Bani.&  AI<l.Sti. 
(15)  Ibid.  68a 


1829 
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Bill  of  Exchange — Costs  against  Indorser. 

Where  the  drawer  or  indorser  of  a  hiH  is 
sued  by  the  holder  and  fiays  the  costs  of  the 
action^  he  has  no  legal  remedy  over^  against 
the  acceptor^  for  the  amount  of  those  costs^ 
unless  there  be  an  express  promise  to  pay 
them. 

This  was  an  action  of  assumpsit.    The 
declaration  set  out  a  bill  of  exchange,  dated 
the  8rdNov.  1824,  for  40/.  8s.  Bd.,  drawn 
by  W.  J.  Bantoch,  upon  the  defendant, 
payable  three  months  afler  date  to  the 
order  of  the  drawer ;  accepted  by  the  de- 
fendant, indorsed  by  the  latter  to  the  plain- 
tiff*, and  by  him  to  one  J.  Florance.     It 
then  stated  the  presentment  of  the  bill  for 
payment  and  refusal,  and  notice  thereof  to 
the  plaintiff*;  that  an  action  was  commenced 
by  Florance  against  the  p1aintiff*in  the  King's 
Bench,  and  judgment  given  for  54/.  iOs, 
damages  and  costs ;  that,  for  the  recovery 
of  those  damages  and  costs,  Florance  sued 
out  a  writ  ofji.  fa.  against  the  plaintiff^s 
goods ;  that  the  plauitiff*,  in  order  to  obtain 
the  release  of  his  goods,  was  forced  to  pay 
the  sum  of  54/.  IOs.,  1/.  Ss.  for  the  writ, 
and  4/.  9s.  for  sberiff^s  poundage  and  ex- 
penses, amounting  in  the  whole  to  60/.  4«., 
of  all  which  premises  the  defendant  had 
notice ;  that,  according  to  the  usage  ofmer' 
chants,  the  defendant  became  liable  to  pay 
to  the  plaintiff*  the  said  sum  of  60/.  4«.,  and 
that,  being  so  liable,  he  promised  payment. 
Plea,  the  general  issue. 
On  the  trial,  before  Lord  Tenterden,  at 
the  London  Sittings  af^er  Easter  term, 
1829,  the  facts  stated  in  the  declaration 
were  proved.     It  appeared  also  that  Flo- 
rance, the  holder  of  the  bill,  who  had  sued 
the  plaintiff*,  had  also  sued  the  defendant, 
the  acceptor,  and  had  received  from  him 
the  amount  of  the  bill  and  the  costs  of  the 
action  against  the  acceptor.    Florance  had 
repaid  to  the  plaintiff*  the  amount  of  the 
bill,  so  that  the  present  action  was  brought 
to  recover  20/.  Os.  6d.,  the  amount  of  the 
costs  paid  by  the  plaintiff*  in  the  action 
against  himself.     There  was  no  promise 
to  pay.     Upon  these  facts.  Lord  Tenter- 
den was  of  opinion,  that,  although  it  was 
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the  practice  of  the  Court  not  to  allow  the 
acceptor  of  a  bill  to  stay  proceedings  in 
the  action  against  himself,  unless  he  paid 
the  costs  of  the  actions  against  the  other 
parties ;  yet,  that  this  was  a  matter  of  dis- 
cretion in  the  Court*  which  discretion  was 
exercised  upon  the  ground  that  the  ac- 
ceptor was  asking  a  favour,  which  the 
Court  would  not  grant  unless  he  would  do 
justice  by  consenting  to  pay  the  costs  of 
all  parties,  occasioned  by  his  own  default. 
The  plaintiff  was  therefore  nonsuited,  li- 
berty being  reserved  to  him  to  move  to 
enter  a  verdict  for  20/.  0«.  Sd» 

Mr.  Paiteson  moved  accordingly. — He 
relied  upon  the  practice  of  the  court,  and 
upon  ^cta  in  the  cases  of  Smith  v«  Dud- 
ley{\\  and  Jonet  v.  Bro(^(Jt)t  where  the 
liability  of  the  acceptor  to  pay  these  costs 
was  taken  for  granted.  He  also  relied  upon 
Pofonal  V.  Ferrand{S\  where  the  indorser 
was  allowed  to  recover  against  the  acceptor 
a  sum  which  he  (the  indorser)  had  paid  the 
holder  on  account  of  the  bills,  the  holder 
having  subsequently  recovered  the  balance 
from  the  acceptor.  He  admitted  that  in 
that  action  the  indorser  had  not  received 
costs;  but  his  declaration  contained  no 
special  count  like  the  present  to  include 
them. 

Lord  7Vnforden.-^There  is  no  privity  of 
contract  between  the  indorser  and  the  ac* 
ceptor  for  costs.  Such  a  case  as  this  must 
have  occurred  over  and  over  again ;  but  it 
has  never  been  considered  that  the  acceptor 
is,  in  point  of  law,  bound  to  pay  those 
costs.  In  strict  law,  the  indorser  is  bound 
to  pay  the  holder  upon  receiving  notice  of 
the  dishonour  of  the  bill ;  and  tlien  no 
costs  are  incurred.  The  other  Judges 
concurring, — 

RuU  refused* 


HARRIS  V.  WILSON. 


1829.     ") 
June  25.  J 

Lxhel — Intention, 

Where  the  necessary  effect  of  a  publication 
complained  of  as  a  UM  is  to  ir^ure  the  plain- 

(1)  4  Term  Rep.  691. 

(2)  4  TiuDt  464. 

(d)  6  B.&  C.  499;  5  Uw  Joarn,  K.B.  176. 


<|^>  ^he  action  is  mmntaumhle  tn  pomU  of 
UtWt  although  the  defendant  did  not  intemd 
by  the  puhlsaUion  to  injure  the  pUmtiff, 

Case  for  an  alleged  libel,  published  in  a 
newspaper  called  "  The  Hull  Adyertiaer 
and  Exchange  .Gazette."  The  passage 
charged  as  libellous  purported  to  be  t& 
report  of  certain  proceedings  in  the  Iiisol* 
vent  Debtors  Court,  London,  and  waa  as 
follows : — 

"  In  the  Insolvent  Debtors  Court,  Lon- 
don, yesterday  week,  Francis  Harrison, 
late  of  HumbletOD,  was  opposed  by  Mr. 
Beck  with,  executor  of  tlie  ikVe  W.  Dobaon, 
of  Brandaburton.  The  grounds  o£  oppo* 
sition  were,  first,  that  the  inaolvjent  had 
made  away  with  his  prc^rty,  by  giving 
several  valuable  horses  to  his  sons,  jnere 
boys,  and,  in  collusion  with  his  landlord 
W.  Haire,  setting  up  a  fictitious  distress ; 
and  secondly,  that  he  had  rused  a  vexa- 
tious  defence  to  an  action  at  law,  in  which 
W.  Beckwith  was  plaintiff*  AfWr  a  long 
examination,  in  the  course  of  which  the 
insolvent  swore  that  the  distress  waa  a 
bond  fide  one  for  rent  actually  owing,  and 
that  there  was  no  agreement  between  him- 
self  and  his  landlord,  the  case  was  ad- 
journed, with  an  order  (at  die  insolvent  to 
produce  all  papers  and  documents  relative 
to  the  distress  and  the  value  of  his  pro- 
perty, and  also  to  produce  his  landlord." 

The  cause  was  tried,  before  Mr.  Baron 
Hullook,  at  the  Spring  Assise*  for  York- 
shire, 1828,  when  the  learned  Judge  left  is 
a  question  to  the  jury,  whedier  the  writer 
of  the  paragraph  intended  to  injure  the 
plaintiff;  and  if  they  believed  he  did  (but 
not  otherwise),  they  were  to  find  a  verdict 
for  the  plainti£     They  found  for  the  de- 
fendant.    The  learned  Judge,  upon  con- 
sideration, was  of  opinion  &at  the  para- 
graph, in  point  of  law,  and  independMt  of 
the  question  of  intention,  was  libellom ; 
and  according  to  this  opinion,  a  verdict 
was  taken  for  the  plaintiff,  with  Is.  da- 
mages, leave  being  reserved  to  the  defen- 
dant to  move  to  enter  the  verdict  in  his 
favour.     A  rule  for  that  purpose  having 
been  obtained  accordingly, — 

Mr.  Brougham  and  Mr.  Starkie  now 
shewed  cause,  and  relied  on  Brotnage  atut 
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mnoXket  ▼.  FT09MT{y\  as  Uymg  down  that 
where  the  necessary  efiect  of  the  publi- 
eation  is  to  injure  the  plaintiff,  the  qnea- 
tion  of  intention  is  immaterial. 

Mr.  Pollock  and  Mr.  Aldenmit  contra, 
contended  that  the  paragraph  did  not  con- 
tain any  libel  on  the  plaintiff,  though  it 
might  be  Kbelloiis  upon  Harrison,  the  in- 
solvent. At  all  events,  where  the  ques- 
tion is  doubtful,  the  intention  becomes 
material.     It  is  part  of  the  tei  gesta. 

Lord  Tenierden, — I  think  this  paper  con- 
tained matter  which  was  libellous,  in  point 
of  law,  so  as  to  entitle  the  plaintiff  to  main- 
tain the  action.  It  states  that  the  plaintiff 
was  charged  with  colluding  with  the  insol- 
vent in  settinff  up  a  fraudulent  distress. 
I  think,  therefore,  the  <}ue8tion  of  inten- 
tion is  immaterial.  At  least,  if  the  ques- 
tion of  intention  be  left  to  the  jury  at  all, 
it  should  be  accomp»iied  with  a  recom- 
mendation to  them  to  consider,  that  every 
man  intends  that  to  be  produced  by  his 
test,  which  is  a  material  consequence  re- 
sulting from  the  test.  If  it  were  to  be 
held  otherwise,  I  see  no  reason  why,  in  the 
case  of  one  man  knocking  down  another 
with  a  staff,  the  defendant  should  not  be 
allowed  to  go  into  the  question  whether  he 
intended  to  injure  the  plaintiff  by  so  knock- 
ing him  down.  This  rule  should  be  dis- 
charged. 

Mr,  Justice  Bayley  and  Mr.  Jnstice  Lit' 
tledale  concurred. 

Mr.  Justice  Parke^  being  engaged  in  the 
cause  while  at  the  bar,  gave  no  opinion. 

Rule  discharged. 


1829.      )      HALL  r.  CURZOK,   LETT,   AND 
July  ft.     y  OTHBBS. 

Ewdence^-^Pariners. 

In  an  aciimi  brought  against  one  qf  several 

pattnierSi  either  of  the  partners  is  a  oomp^ 

tent  wtness  to  prove  the  liability  of  the  de^ 

/endant  as  a  partner ^  although  the  liabilUy 

(1)  4B.  &  C.t47;  6D.&R.S98;  SUwJ. 
K.B.  fOS. 


of  the  witness  himseif  appears  by  evidence 
other  than  his  own. 

This  was  an  action  of  assumpsit  -for 
work  and  labour.  It  was  brought  against 
.the  defendants,  as  members  of  the  '*  City 
of  London  Central  Street  and  Northern 
Improvement  Company."  The  cause  was 
tried,  before  Lord  Tenterden,  at  Guildhall, 
Sittings  after  Easter  term,  1828.  To  prove 
that  the  defendant  Lett  was  a  member  of 
the  company,  the  plaintiff  called  a  share- 
holder and  director  of  the  company ;  and 
he  was  proved  to  be  a  shareholder,  not 
only  by  his  own  admission  of  the  fact, 
but  by  other  evidence  in  the  cause.  The 
defendant's  counsel  contended  that  he  was 
incompetent,  on  the  ground  that  be  had  an 
interest  in  fixing  the  defendant  as, a  co- 
partner, inasmuch  as  he  would  be  liable  to 
contribute  in  a  certain  proportion,  and  the 
witness's  contribution  would  pro  tanto  be 
diminished.  Lord  Tenterden  overruled 
the  objection,  subject  to  which  a  verdict 
was  found  for  the  plaintiff. 

Mr.  CampbeUf  in  the  course  of  this 
term,  moved  to  enter  a  nonsuit,  and  sought 
to  distinguish  the  case  from  Blackett  v. 
Weir{l).  In  that  case  the  liability  of  the 
witness  appeared  only  by  his  own  admis- 
sion ;  but  here  it  was  proved  by  other  evi- 
dence. If  an  action  was  brought  by  A.  B. 
upon  a  written  contract  signed  by  J.  S.,  J.  S. 
would  evidently  have  an  interest  in  shew- 
ing that  others  were  jointly  liable  with 
him.  He  would  thereby  reduce  the  amount 
of  his  own  contribution. 

Mr.  Justice  PorAv.— -In  Lockart  v.  Gra^ 
ham  (S),  which  was  an  action  against  one 
of  three  obligors,  a  co-obligor  was  al- 
lowed to  be  a  witness  to  prove  the  exe- 
cution of  the  bond  by  the  defendant.  The 
bond  itself  would  shew  thit  there  were 
three  joint  contractors ;  but  here  the  witness 
is  called  to  prore  the  existence  of  the  joint 
contract,  where  his  o^  liability  already 
appears  by  evidence,  which  doea  not  affect 
the  present  defendant. 

Tne  Court  took  time  to  consider ;  and 
this  day, 

(1)  5B.&C.S85;  8D.&R.  US;  4  LSW  J. 
K.B.  t05. 
(S)  1  Str.  SS. 
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Lord  Tenterden  delivered  their  opinion. 
— We  think  there  ought  not  to  be  any  new 
trial  in  this  case.  It  was  attempted  to  dis- 
tinguish Blackeit  v.  Wetr^ — on  the  ground 
that  there  the  fact  of  the  witness  being  a 
shareholder  was  proved  by  his  own  admis- 
sion, whereas  in  this  case  it  was  proved  by 
other  evidence;  and  Lockart  v.  Graham 
(which  was  mentioned  by  my  Brother 
Parke), — on  the  ground  that  the  bond  itself 
shewed  that  there  were  three  joint  con- 
tractors. We  have  considered  the  point, 
and  think  there  is  not  sufficient  ground  to 
distinguish  this  in  principle  from  the  former 
cases.  The  case  is  similar  in  principle  to 
that  of  co-trespassers.  The  recovery 
against  one  of  several  co-trespassers  is  a 
bar  to  an  action  against  the  others.  In  prac- 
tice, the  co-trespasser  is  constantly  called 
to  prove  that  he  did  the  act  by  the  com- 
mand of  the  defendant  (3). 

Rule  refused* 


1829.     > 
July  4.    > 


STEVENSON  V.  ROCHE  AND  ANO- 
THER, BAIL  OF  HORNOR. 

Practice. — BaiL 


Bail  are  liable  an  their  recogmxance  for 
the  reeidue  left  unsatisfied  after  the  plaintiff 
has  proceeded  against  the  goods  of  the  prin^ 
cipal  by  fieri  facias. 

The  defendants  (the  bail)  were  served 
with  process  on  their  recognizance.  They 
sought  to  set  aside  the  proceedings.  The 
following  were  the  facts : — 

The  original  defendant  Hornor  gave  the 
plaintiff  a  cognovit,  payable  by  instal- 
ments, the  last  of  which  fell  dae  upon  a 
day  earlier  than  that  upon  which  the  plain- 
tiff could  have  obtained  judgment  in  case 
the  cognovit  had  not  been  given. 

Default  being  made  in  payment,  the 
plaintiff  entered  up  judgment  and  sued 
out  a  fi.  fa,  against  the  goods  of  Hornor. 
Under  this  writ,  a  part  of  the  amount  oT 
the  judgment  was  levied.  The  plaintiff 
then  proceeded  by  ca.  sa.  for  the  residue. 
The  sheriff  to  that  writ  returned  non  est 
inventus;  and  the  plaintiff  then  proceeded 
against  the  bail. 


Mr.  Archhold^  on  a  former  day,  obtained 
a  rule  nisi  to  set  aside  the  proceedings  on 
two  grounds :  first,  that  die  plaintiff,  by 
taking  a  cognovit  from  the  principal  with- 
out the  consent  of  the  bail,  had  discharged 
them.  [But,  upon  the  hearing  of  the  rule, 
the  Court  were  clearly  of  opinion,  according 
to  the  authorities  collected  in  Tidd^s  Prac- 
tice, 295,  that  the  bail  were  not  discharg- 
ed, inasmuch  as  the  plaintiffs  had  not 
given  to  the  principal  time  beyond  that  at 
which  he  could  have  obtained  judgment.] 
Secondly,  that  the  plaintiffs,  in  having 
proceeded  against  the  principal  by  Jieri 
faciaSt  had  made  his  election,  and  could 
not  afterwards  proceed  against  the  bail. 
Upon  this  point, 

Mr.  Taljfourd  now  shewed  cause. — ^Upon 
principle  Uiere  can  be  no  objection  to  this 
proceeding,  for  it  is  in  relief  of  the  bail. 
They  have  the  less  to  pay ;  and  their  re- 
medy over,  is  pro  tanto  expedited:  but 
there  is  also  authority  for  the  proceeding. 
In  Manning* s  Exchequer  Practice,  p.  472,  it 
is  stated,  that  a  case  occurred  in  the  Com- 
mon Pleas  in  which  Lord  Chief  Justice 
Gibbs  held  that  the  plaintiff  might  thus 
proceed ;  although  a  part  of  the  debt  had 
been  levied  hy  fieri  facias  {V).  In  p.  475, 
Mr.  Manning  also  mentioned  a  case  of 
Waring  v.  Jones,  in  Easter  term  1807, 
where  the  same  proceedings  were  taken 
and  no  objection  made. 

Mr.  Archhold,  contrL — By  proceeding 
against  the  goods  of  the  principal,  the 
plaintiff  indicates  his  intention  to  resort  to 
that  remedy.  The  authority,  according 
to  the  ancient  practice  in  2  CrompUm^  72, 
and  2  SeUon,  112,  is  against  the  proceed- 
ing, and  lays  down,  that,  by  taking  it,  the 
plaintiff  discharges  the  bail. 

The  Court  took  time  to  consider ;  and 
this  day  judgment  was  delivered  by*— 

Lord  Tenterden. — The  bail  cannot   be 
prejudiced  by  this  proceeding.     It  i&  to 


(S)  See 


«.  Daabigny,  5  Moore,  319. 


(i)  We  hare  been  fiTOuied  by  a  ^ 
condacted  the  proceedangfl  in  the  cmoae  wi(l&  further 
particaiirs.  The  case  occurred  tbout  the  yeur  181 6. 
The  name  of  the  canae  waa  Chowii  v.  Deacon  and 
Another,  bail  of  Tod.  The  rule  on  belimlf  of  tbe 
bail  waa  supported  by  Mr.  Serjeant  Copley,  novr 
Lord  Lyndharst,  and  opposed  K>r  the  plaii&tilf  hj 
Mr.  Serjeant  Beat,  now  Lord  Wynford.  Plmiatiff  *s 
attomiea,  Tahoordin  and  Buohanan:  I>«fisD4mikU* 
attorney,  (and  attorney  for  the  hail,)  R»  Iiarv<»y. 
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their  advantage ;  for,  by  86  mucli  as  the 
plaintiff  obtains  through  the  fieri  facias,  by 
so  much  are  they  relieved.  The  proceed- 
ing is,  in  our  opinion,  regular  against  the 
bail,  as  well  as  against  the  principal. 

Rale  discharged* 


1829.        }     GLASSPOOLE   V.    TOUNO  AND 
July  4.       J  OTHERS. 

Husband  and  Wife— Sheriff. 

1.  Semble,  thtU  if  a  man  and  woman  live 
together  as  husband  and  wife,  the  goods  of 
the  woman,  in  the  house  in  which  they  live, 
are  liable  to  seizure  under  an  execution 
against  the  goods  of  the  man, 

2,  But,  where  a  man  and  woman  had  been 
married,  and  goods^  which  had  been  the  pro^ 
p^ty  of  the  woman  before  marriage,  were 
seized  and  sold  under  an  execution  against 
the  goods  of  the  man  ;  and  the  woman,  two 
years  afterwards,  discovered  tliat  the  man 
had  a  wife  living  at  the  time  he  professed  to 
marry  her : — Held,  that  she  was  entitled  to 
maintain  trover  against  the  sheriff  for  tlie 
value  of  those  goods,  though  no  blame  was 
attributable  to  the  sheriff  or  his  officers. 

This  was  an  action  of  trover  against  the 
late  sheriff  of  Surrey  and  his  officers,  for 
certain  goods  and  chattels,  charged  to  be 
the  property  of  the  plaintiff! 

Plea — Not  guilty. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  Sittings  after  Trinity  term,  1828, 
when  the  following  appeared  to  be  the  ma- 
terial facts: — In  1823,  the  plaintiff,  then  a 
widow,  intermarried  with  one  Mearing. 
The  goods  in  question,  at  the  time  of  the 
marriage,  were  her  properfy.  In  1824,  a 
judgment  on  a  warrant  of  attorney  was  en- 
tered up  against  Mearing,  and  a  writ  of  ^. 
fa.  issued,  under  which  the  defendant,  the 
sheriff,  seized  the  goods  in  question,  in  the 
house  where  Mearing  and  the  plaintiff  were 
living  together  as  husband  and  wife. 
Mearing  moved  the  Court  for  a  rule  to  set 
aside  the  judgment;  and  the  present  plain- 
tiff joined  him  in  the  affidavit  upon  which 
he  moved,  and  in  that  affidavit  she  describ- 
ed herself  as  his  wife.  The  rule  was 
referred  to  the  Master,  who  directed  that 
the  judgment  should  stand.  The  sheriff 
Vol.  VU.  K,B. 


sold  the  goods.  The  plaintiff,  two  years 
afterwards,  stated,  that  she  had  just  dis- 
covered, that  when  she  intermarried  witk 
Mearing  he  had  another  wife  living, — of 
which  she  gave  notice  to  the  defendants, 
and  demanded  the  goods;  and,  they  not 
being  returned,  she  brought  the  present  ac- 
tion. The  defendants'  counsel  contended, 
that  the  sheriff  was  justified  in  seizing  the 
goods  as  Mearing's,  inasmuch  as  the  plain- 
tiff afterwards  passed  as  his  wife,  and  re- 
presented herself  in  her  affidavit  to  be  his 
wife. 

Lord  Tenterden  stated  to  the  jury,  that 
the  plaintiff  was  entitled  to  recover,  unless 
something  had  occurred  to  deprive  her  of 
her  right.  If  she  had  lived  with  Mearing, 
and  passed  as  his  wife,  knowing  at  the 
time  that  she  was  not  so,  she  would  not, 
in  the  present  case,  be  allowed  now  to  say 
she  was  not  his  wife.  And  he  left  it  to 
them  to  say,  whether,  at  the  time  of  the 
execution  being  levied,  or  at  the  time  of 
her  subsequently  making  the  affidavit,  the 
plaintiff  knew  that  Mearing.  had  another 
wife  living;  if  not,  he  thought  she  was 
entitled  to  a  verdict.  The  jury  found  a 
verdict  for  the  plaintiff  for  the  value  of 
the  goods,  which,  it  was  stated,  exceeded 
the  sum  for  which  they  were  sold  under  ' 
the  execution;  leave  was  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit,  or 
reduce  the  damages.  A  rule  nisi  having 
been  accordingly  obtained, — 

Mr.  Gurney  and  Mr.  Comyn  now  shewed 
cause. — The  jury  having  negatived  the 
fact  which  alone  could  raise  a  doubt  as  to 
the  legal  right  o£  plaintiff  to  recover,  the 
case  stands,  therefore,  upon  the  mere  fact, 
that  the  sheriff,  being  directed  to  take  the 
goods  of  Mearing,  took  those  of  the  plain- 
tiff. She  did  not  resist  the  seizure,  be-* 
cause  she  was  not  aware  of  the  fact  upon 
which  depended  her  legal  right  to  resist 
it ;  she,  therefore,  cannot  be  considered  as 
having  consented  to  the  act  of  which  she 
now  complains.  The  case  of  Edwards  v. 
Bridges  (1 )  is  a  much  stronger  case  than  the 
present.  There,  the  plaintiff  cohabited  with 
one  Salmon,  and  passed  as  his  wife.  A  writ 
of  fieri  facias  issued  against  his  goods,  and 
when  Uie  officer  went  to  execute  it,  she 

(1)  Stark.  N.P.C.  396.     See  alio  Edwards  9. 
Farebrother,  S  M.  dc  P.  293 ;  7  Law  J«  C.P.7S. 
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represented  herself  to  be  his  wife,  but 
before  the  seizure  and  sale,  claimed  the 
goods;  and  although  the  plaintiffhad passed 
as  the  wife  of  Salmon,  knowing  herself  not 
to  be  so,  she  was  held,  by  the  present 
Lord  Tenterden,  entitled  to  a  verdict,  upon 
proving  that  the  goods  were  hers.  Thus 
much  &r  the  verdict.  There  is  no  ground 
for  reducing  the  damages,  as,  supposing 
the  plaintiff  to  be  entitled  at  all,  she  is 
entitled  to  the  value  of  the  property,  which 
has  been  improperly  converted. 

Mr.  Attorney  General  and  Mr,  Coltman^ 
contr4« — The  plaintiffs  made  no  complaint 
until  af^er  the  sale.  The  case  o^  Edwards  v. 
Bridges  is  distinguishable  Aom  the  present. 
There,  the  sheriff  had  full  notice  before  the 
goods  were  sold,  that  they  were  noi  the  pro- 
perty of  the  party  against  whom  the  exe- 
cution had  issued.  Notwithstanding  that 
notice,  he  took  upon  himself  the  risk  of 
making  out  that  the  goods  belonged  to  the 
debtor.  There  was  nothing  in  this  case  to 
put  the  sheriff  on  his  guard  ;  the  plaintiff 
had  held  herself  out  as  the  wife  of  Mearing, 
and  continued  to  do  so  for  two  years  after  the 
execution  was  executed.  Where  the  sheriff 
is  deceived  by  a  false  representation  of  a 
party  respecting  any  fact,  a  knowledge  of 
which  may  influence  the  sheriff's  conduct, 
it  is  not  competent  for  that  party  to  turn 
round  upon  him  and  sue  him,  for  an  error, 
which  he  has  been  the  cause  of.  In  Mor-^ 
gan  V.  Brydg€s{2)f  Lord  Ellenboroiigh 
says,  *'  Where  a  party  has  misrepresented 
himself,  and  taken  a  name  which  does  not 
belong  to  him,  it  is  not  permitted  to  him  to 
take  advantage  of  his  own  wrongful  act,  so 
as  to  enable  him  to  avoid  the  consequences 
of  it ;  for  a  mistake  induced  by  his  own  af- 
firmation, cannot  give  him  a  right  of  action. 
I  remember  a  case  to  this  effect  before  Lord 
Loughborough,  where  a  person  had  ob- 
truded himself  instead  of  another  on  the 
sheriff's  officers,  and  afterwards,  having  been 
arrested,  brought  an  action  against  them,  and 
Lord  Loughborough  held,  that  it  would  not 
lie.  I  dissented  at  that  time  from  the  decision, 
but,  on  fuller  consideration,!  have  been  satis- 
fied that  the  case  was  rightly  determined." 
I'hecase  of  Mace  y.  Cadell{S)  is  to  the  same 
effect,  and  that  case  was  approved  of  in 

(e)  3  Ban.  &  Aid.  650. 
(3)  Cowp.  f  St • 


Edtvards  K.  Farehrotker,  It  it  ttniittternd 
to  the  sheriff,  whether  the  representation 
made  by  the  plaintiff  was  fraudulent  or  not* 
he  was  deceived  by  her  silent  acquiescence. 
The  sheriff  is  entitled  to  protection  in  cases 
like  the  present,  where  he  has  no  means  of 
knowing  what  are  the  rights  of  the  different 
parties,  and  wherever  the  parties  them- 
selves did  not  know  their  own  rights  at  the 
time.  In  the  case  of  an  execution  impro- 
perly issued,  and  afterwards  set  aside  by  the 
Court,  the  sheriff  would  be  justified  in 
having  acted  under  it :  Coles  v.  Wright  (4). 
There  is  the  greater  reason  for  protecting 
the  sheriff  in  this  case,  inasmuch  as  that, 
without  any  fault  on  his  part,  he  would  be 
rendered  liable  to  a  loss,  in  respect  df  which 
he  would  have  no  remedy  over  against  any 
person.  But,  independent  of  the  question 
of  property,  the  plaintiff  is  not  entitled  in 
this  action  to  recover.  The  form  being 
trover,  the  plaintiff  is  bound  to  shew,  not 
only  her  right  of  property,  but  the  wrongful 
conversion  by  the  defendants.  The  fiicts 
which  appeared  in  evidence  amounted  to  a 
licence  by  her ;  and  although  she  might  re- 
tract the  licence  at  any  time,  as  regards  a 
wrong- doer,  she  cannot  be  allowed  to  do  so, 
to  throw  liability  upon  parties  who  are  not 
wrong-doers.  Here  was  a  marriage  in 
fact.  The  plaintiff  by  that  marriage  gave 
up  all  her  goods  to  her  husband  de  facto ; 
and  when  they  were  seized  as  his  goods  she 
made  no  objection,  nor  did  she  object  even 
to  their  being  sold.  How  then  can  she  com- 
plain of  the  sheriff,  as  one  who  has  wrong- 
fully converted  her  goods  ?  Still  leas  can 
she  seek  to  charge  him  with  a  value  greater 
than  that  which  they  bore  at  a  sale,  which 
took  place  with  her  knowledge,  and  to  which 
she  made  no  objection. 

Lord  Tenierden, — I  am  of  opinion,  that 
this  rule  must  be  discharged.  It  certainly 
may  be  hard  on  the  sheriff,  that  he  should 
be  held  liable  in  such  a  case  as  the  present, 
where  no  misconduct  can  be  imputed  to  him 
or  his  officers;  but  I  fear  we  should  be 
laying  down  a  bad  precedent,  if  we  were  to 
break  in  upon  the  general  rule  of  law, 
merely  on  account  of  the  hardship  which 
attends  its  application  in  this  particolar  case. 
The  general  rule  is,  that  if  by  procetM  the 

(4)  4  TaoBt.  198. 
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ftheriff  is  desired  to  seize  the  goods  of  A., 
and  he  takes  those  of  B.,  he  is  liable  to  be 
sued  in  trover  for  them.  We  must  not 
enter  into  a  discussion  of  the  circumstances 
of  each  case  ;  we  must  adhere  to  the  gene- 
ral rule.  But  it  was  said  that  the  plaintiff, 
having  looked  on  and  submitted — having 
seen  the  goods  removed,  without  express- 
ing any  dissent,  could  not  recover.  But  at 
that  time  she  did  not  know  the  fact  which 
gave  her  the  right  to  oppose  the  sale. 
There  is  therefore  nothing  to  take  the  case 
out  of  the  general  rule. 

Mr,  Justice  Parke. — I  concur  in  opinion 
with  the  rest  of  the  Court.  Tlie  rule  of 
law  is,  that  the  sheriff  must  at 'his  peril 
seize  the  goods  of  the  party  against  whom 
the  writ  issues.  There  was  nothing  amount- 
ing to  leave  and  licence  in  this  case.  The 
whole  proceedings  as  between  the  sheriff 
and  the  present  plaintiff  was  in  invitum ; 
and  she  cannot  be  considered  as  estopped 
by  what  took  place  while  she  was  ignorant 
of  the  fact  upon  which  her  right  depended. 
The  case  might  have  been  different  if  she 
bad  fraudulently  represented  herself  to  be 
ithe  wife  of  the  person  against  whom  tl)e  writ 
issued. 

Rule  discharged. 


1829       ) 
June  20.  \     ^^^^  ""'  "^"**- 

Practice. — TernCs  Notice. 

Where  a  cause  has  been  at  issue  for  more 
ihan  four  terms  find  no  proceedings  ^taken^ 
the  defendant  must  give  tlie  plaintiff  a  term*$ 
notice  of  his  intention  to  proceed  before  he 
rule  the  plaintiff  to  enter  tf^  issue. 

The  parties  in  this  case  were  at  isame  as 
of  Michaelmas  term  }826.  Nothing  far- 
ther was  done  until  Hilary  1829,  when 
the  defendant  ruled  the  plaintiff  fio  enter 
the  iaaue;  and  th^jt  rule  not  beixi^  com- 
plied with,  judgment  of  non  pros,  was 
issued.  Upon  a  rule  to  set  aside  the  judg- 
menti  the  ^uestloi^  was,  whe^er  the  de- 
fendant was  bo^nd  to  give  a  term's  notice 
of  his  intention  to  proceed,  more  than  four 
tenoB  bloving  el^^d  since  the  last  pro- 
ceeding. 


Mr.  Kelly f  for  the  defendant. — A  term's 
notice  was  not  necessary.  In  Theobald  v. 
Crickmore(l ),  by  analogy  to  the  case  of  judg- 
ment, as  in  the  case  of  a  nonsuit,  it  was  held 
not  to  be  necessary  for  the  defendant  to 
give  a  term's  notice  previous. to  his  trying 
by  proviso.  And  in  May  v.  Wooding{2)  it 
was  held,  that,  on  the  part  of  the  plaintiff, 
it  was  no(  necessary  to  give  a  term's  notice 
where  four  terms  were  allowed  to  elapse 
between  verdict  and  the  rule  for  judgment. 
The  pleadings  are  no  longer  in  contro- 
versy ;  and  this,  according  to  the  opinion 
of  Lord  EUenborough  in  the  last  case, 
furnishes  the  test.  Here,  the  pleadings 
were  complete. 

Mr.  HelpSf  contra. — The  test  is,  whe- 
ther the  proceeding  to  be  taken,  is  an  inter- 
locutory stage  in  the  cause ;  and  there  can 
be  no  doubt  that  a  rule  to  enter  the  issue 
is  an  interlocutory  stage.  The  matter  is 
yet  in  controversy ;  for  the  parties  are 
at  issue.  The  practice  as  to  rules  for 
judgment,  as  in  the  case  of  a  nonsuit,  was 
settled  in  Manby  v.  Wortley  (8),  on  account 
of  the  rule  of  court  in  the  Common  Pleas 
having  been  made  before  the  14  Geo.  2. 
c.  17,  which  gave  the  judgment  as  in  case 
of  a  nonsuit. 

Lord  Tenterden  observed,  that,  without 
saying  whether  the  reason  given  in  the 
Common  Pleas  for  the  distinction  was  a 
good  one  or  not,  it  would  be  the  sa£e|r 
course  to  hold,  that,  in  a  case  like  the  pre* 
sent,  a  term's  notice  was  necessary.  Ac- 
cordingly— 

Rule  absoluUt  without  costs, 


1829       ) 

J    1     4        C     '^^^^  ^'  HBADLAM. 

Insurance — Misrepresentation . 

A  misrepresentation  used  by  tlte  assured 
to  the  assurer  as  to  a  cargo^  wUl  noi  avoid 
the  policy i  unless  the  misrepresentation  be  of 
a  material  factf  likely  to  affect  the  risk. 

This  was  an  action  on  a  policy  of  insur- 
ance;   and  the  question   argued  in    the 


! 


1)  %  Barn.  &  Aid.  594. 

2)  3  Mao.  &  SeJw.  500. 
(3)  Sir  W.  Bl.  1  J«3, 
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cause  was,  whether  the  policy  was  void  by 
reason  of  a  misrepresentation  made  by  the 
agent  of  the  ship-owner  to  the  underwriter. 
The  latter  made  some  demur  in  conse- 
quence of  understanding  that  the  ship  was 
to  carry  rock  salt.  The  agent  said  she 
would  carry  only  so  much  as  would  put 
her  in  ballast  trim.  That,  in  point  of 
fact,  was  not  true,  as  she  carried  a  very 
large  quantity.  But  the  fact  upon  which 
the  underwriter  placed  the  greatest  reli- 
ance when  treating  for  the  insurance  was, 
the  obtaining  a  certificate  that  the  ship 
was  in  good  repair  and  seaworthy.  The 
defence  now  made  to  the  action  was  the 
falsehood  as  to  the  rock  salt.  Lord  Ten- 
terden  left  it  to  the  jury,  whether  there 
had  been  any  material  misrepresentation. 
They  were  of  opinion  there  had  not ;  and 
found  for  the  plaintiffs. 

The  defendant  afterwards,  upon  argu- 
ment, contended  that  the  misrepresenta- 
tion was  material;  and  relied  upon  the 
case  of  Parvson  v.  Watson  {I),  where  it  was 
held,  that  a  representation  under  such  cir- 
cumstances when  made  to  the  underwriter, 
amounted  to  a  warranty  ;  and  that  a  war- 
ranty must  be  strictly  complied  with. 
But,  by 

Lord  Tenter  den. — If  underwriters  mean 
to  consider  such  circumstances  as  material, 
they  must  introduce  a  provision  in  their 
policies  to  this  effect ;  and  then  the  assured 
will  know  what  is  the  basis  of  the  contract. 
Here,  I  have  no  doubt  the  underwriter 
took  the  risk,  not  upon  the  representation 
as  to  the  rock  salt,  but  on  the  certificate 
of  the  seaworthiness.  The  jury  thought 
so  too ;  and  thought  there  had  been  no 
material  misrepresentation. 

The  other  Judges  concurred. 

Rule  dMcharged, 

Sir  Jamet  Scarkti  and  Mr,  Alderson  for 
the  plaintiff: 

Mr,  Brougham  for  the  defendant 

(1)  Cowp.785. 
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July  4. 

Corporation — Incompatible  Offices, 

Where  it  it  sought  to  deprive  a  corporator 
of  one  office,  on  the  ground  that  he  has 
vacated  it  by  the  subsequent  acceptance  of 
an  office  incompatible  with  the  former  one,  it 
must  be  shenm  not  only  that  he  has  acted  in 
the  subsequent  office,  but  that  his  appointment 
to  it  was  legal.  Until  such  appointment,  the 
holing  of  the  former  office  is  legal. 

In  this  case  it  was  proposed  to  raise,  as 
a  question,  whether  the  office  of  alderman 
of  the  city  of  Norwich  was  incompatible 
with  that  of  an  inspector  of  corn  returns 
for  that  city  (which  is  a  county  of  itself ). 
It  appeared,  that  the  defendant,  being  an 
alderman,  had  acted  as  inspector  of  corn 
returns  for  that  city  and  county ;  and  that 
his  appointment  as  inspector  appeared,  in 
the  books  kept  by  the  clerk  of  the  peace, 
to  have  been  made  at  a  meeting  of  the 
justices.  The  rule  sought  for  a  quo 
warranto  against  the  office  of  alderman; 
but  the  affidavit  which  spoke  to  this  fact 
did  not  go  on  to  state  that  the  appoint- 
ment of  corn-inspector  appeared  to  have 
been  made  by  the  justices  assembled  at 
Quarter  Sessions. 

Mr.  Attorney  General  and  Mr.  Campbell 
contended,  that  this  was  sufficient,  accord- 
ing to  the  case  oi Rex  v.  Slythe{\). 

Mr.  Alderson  and  Mr.  Patteson,  contr^ 
relied  on  the  words  of  the  9th  Geo.  4. 
c.  60.  s.  21,  as  shewing  that  the  appoint- 
ment must  be  by  the  justices  assembled 
in  Quarter  Sessions  ;  and  they  contended 
that  Rex  v.  Slythe  was  inapplicable,  as  the 
affidavit  applied  there  to  the  office  from 
which  it  was  proposed  to  remove  the  de- 
fendant ;  while  here  it  applied  to  an  office 
which,  it  was  contended,  was  incompatible 
with  the  former.  It  was,  therefore,  in- 
cumbent on  the  other  side,  to  shew  clearly 
an  acceptance  of  the  office  which  was  said 
to  be  incompatible,  but  which  there  was 
no  objection  to  the  defendant  retaining. 

Lord  Tenterden. — 'We  may  discharge 
this  rule  without  breaking  in  upon  our 


(1)  6  B.  &  C.  Si5^  5  Uw  Joan.  Mtg^  C 
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practice.  Those  who  seek  to  remove  a 
man  from  one  ofBce,  by  shewing  that  he 
fills  another  which  is  incompatible  with 
that  one,  must  shew  clearly  that  the  man 
properly  fills  the  office  which  is  said  to  be 
incompatible,  and  the  acceptance  of  which 
vacates  the  former.  Here  the  affidavit 
states,  that  the  defendant  was  appointed  to 
the  office  of  inspector  of  corn  returns  at  a 
meeting  of  justices  ;  and  that  he  has  acted 
as  such  inspector.  That  may  be,  and  yet 
he  may  not  be  well  appointed,  as  the  ap- 
pointment can  only  be  made  by  the  justices 
assembled  at  Quarter  Sessions.  There  is 
consequently  not  enough  to  shew  that  the 
defendant  has  vacated  his  office  of  alder- 
man. 

The  other  judges  concurring, — 

Rule  discharged^  without  costs. 


1829.   7   HARRATT  AND  ANOTHER  V, 

July  6.    3  WISE. 

Insurance  —  Blockade  —  Total    Loss  — 
Abandonment. 


1.  An  insurance  effected  upon  a  ship  for 
a  voyage  to  a  port  which  is  in  a  state  of 
blockade  at  the  time  of  effecting  the  insurance, 
is  not  illegalf  unless  it  appear  that  there  is 
an  intention  to  violate  t/^e  blockade.  The 
voyage  may  be  legally  made,  in  expectation 
thai  the  blockade  may  have  been  taken  off 
by  the  time  of  the  ship's  arrival ;  and  inquiry 
for  this  purpose  may  be  lawfully  made  at 
some  port  of  the  blockading  country, 

ft.  When  a  ship  sails  on  a  voyage  from 
this  country,  and  after  she  has  sailed  notice 
is  given  by  the  Gazette,  that  the  port  for 
which  she  is  destined,  is  in  a  state  of  blockade, 
the  question,  whether  the  captain  received 
intimation  of  the  blockade  is  {for  the  pur* 
poses  of  insurance)  a  question  of  fact  for  the 
jury,  taking  into  consideration  all  the  cir^ 
eumstances  of  time,  place,  and  opportunity. 

S.  Where  an  offer  of  abandonment  is 
made  upon  a  supposition  of  certain  facts 
existing  at  that  time;  but,  before  action 
brought,  it  be  known  that  those  facts  did 
not  exist  at  that  time,  the  assured  cannot 
rely  upon  those  supposed  facts  to  justify  his 
offer  of  abandonment. 

Accordingly,  a  ship  had  been  captured^ 


and  upon  the  intelligence  arriving  the  aS" 
sured  offered  to  abandon ;  but  in  the  interim 
the  ship  had  been  rescued  by  the  crew,  and,  at 
the  time  when  the  offer  of  abandonment  was 
made,  was  upon  her  voyage  back^  and  she 
actually  arrived  back  with  the  cargo.  After 
her  arrival  back,  the  assured  brought  an  ac^ 
tion  as  for  a  total  loss: — Held,  that  they 
were  not  entitled  to  recover. 

Declaration  on  a  policy  of  insurance  on 
goods  by  the  ship  Ann,  at  and  from  London 
to  Buenos  Ayres.  The  loss  was  alleged 
to  be  by  capture. 

Plea — The  general  issue. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  the  London  Sittings  after  Trinity 
term,  1828,  when  the  following  appeared 
to  be  the  principal  facts. — The  ship  sailed 
from  Liverpool  on  the  4th  February  1826, 
and  having  met  with  bad  weather,  and  re- 
ceived much  damage,  put  into  Lochendale, 
one  of  the  western  isles  of  Scotland,  on 
the  19th  of  February,  to  repair;  she  sailed 
thence  on  the  12th  of  March ;  arrived  off 
Monte  Video  tn  May,  and  was  there  cap- 
tured by  the  squadron  then  blockading 
Buenos  Ayres,  carried  into  Monte  Video, 
and  thence  sent  to  Rio  Janeiro,  where  the 
cargo  was  taken  out  and  put  into  the  go- 
vernment stores.  Notice  of  abandonment 
was  given  on  the  6th  of  May,  and  refused 
by  the  underwriters.  While  she  was  at 
•Lochendale,  a  part  of  the  crew  deserted, 
and  the  master  went  to  Greenock  to  pro- 
cure some  other  men,  and  was  absent  about 
five  days.  The  blockade  of  Buenos  Ayres 
was  notified  in  the  London  Gazette  on  the 
18th  of  February.  The  insurance  was 
made  on  the  22d  of  that  month.  The  wit- 
ness examined  on  the  part  of  the  plaintifiF^ 
who  was  the  mate,  denied  any  knowledge 
by  himself,  and,  as  far  as  he  knew,  by  the 
captain,  (but  who  was  not  examined,)  of 
the  existing  blockade,  till  the  ship  came 
up  to  the  blockading  squadron  by  night. 
A  number  of  ships  being  observed  there 
together,  the  captain  dropped  anchor,  and 
remained  till  daylight  in  order  to  obtain 
some  information,  but  in  the  morning  the 
ship  was  seized.  Upon  this  evidence 
Lord  Tenterden  lefY  it  to  the  jury  as  a 
question  of  fact,  whether  the  master  knew 
of  the  blockade  before  he  sailed  from 
Lochendale.    If  they  found  that  he  did  not, 
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they  were  to  return  a  verdict  for  the  plain- 
tiffs.    The  jury  found  for  the  plaintiffs. 

Subsequently  Mr,  Brougham  obtained  a 
rule  nut  for  a  new  trial,  on  the  ground 
that  the  voyage,  being  to  a  blockaded  port, 
was  illegal,  and  that  the  notice  of  the 
blockade  in  the  Gazette  was  notice  to  all 
the  king's  subjects ;  and,  therefore,  that 
the  captain,  at  the  time  when  he  sailed 
from  Lochendale,  must  be  presumed  to  have 
known  of  the  blockade. 

In  the  course  of  this  term  Mr,  Attorney 
General  and  Mr,  Toml'mson  shewed  cause. 
— It  is  not  unlawful  to  effect  a  policy  after 
it  is  known  that  the  ship  is  sailing  for  a 
blockaded  port.     She  may  commence  her 
voyage  for  the  port ;  and,  on  her  arrival, 
she  may  find  that  the  blockade  is  at  an 
end.     No  doubt  that,  if  she  tried  to  force 
her  way  in,  notwithstanding  the  continu- 
ance of  the  blockade,  this  would  be  illegal. 
I'fae  assurer  has  a  right  to  say,  "  I  will  sail 
in  the  belief,  that,  before  the  arrival  of  the 
ship,  the  blockade  will  be  at  an  end."  This 
doctrine  is  recognized  in  the  case  of  the 
Shepherdess  {\),    Besides,  in  this  case,  the 
•hip  was  on  her  voyage  before  the  notifica- 
tion of  the  blockade.     What  passed  after- 
wards at  Lochendale  was  not  sufficient  to 
shew  that  the  captain  had  notice  of  the 
blockade  at  that  time ;  and  the  jury  have,  by 
(their  verdict,  expressly  negatived  such  no- 
tice. The  cases  of  the  Neptunus  (2),  may  be 
cited  on  the  other  side,  to  shew  th^  notice 
of  a  blockade  to  a  government  is  notice 
to  all  the  subjects  of  th^t  government; 
but  thpse  are  ca3es  where  the  question 
was  as  to  notice  between  nation  and  na- 
l^n.     If  thos^  cases  could  apply  to  the 
present,  it  might  be  contended,  that  notice 
to  the  English  government  was  notice  to 
all  its  subjects,  even  before  that  notice 
was  announced  in  the  Gazette.     For  the 
purpose  of  municipal  regulation,  and  the 
adjusting  of  que$tions  of  contract  between 
the  subjects  of  ^  state  to  the  government 
of  which  notice  is  given,  thje  question  of 
lictual  notice  becomes  material ;  and,  even 
admitting  that  notice  in  the  Gazette  is 
frimd  facie  evidence,  sufficient  to  raise  ^ 
presmnptioR  of  notice  until  the  contrary 
be  shewn,  here  the  coqtr^ry  has   beten 

(1)  5  6L9b.  26f. 

If)  S^xib.  IIJ,  119,9. 


shewn,  and  the  jury  have  found  that  there 
was  no  notice. 

Mr,  Brougham,  contra. — First,  I  con- 
tend that  the  policy  was  illegal.  It  is  a 
violation  of  the  blockade  to  sail  for  the 
blockaded  port,  even  to  make  inquiries, 
and  it  was  so  considered  by  Lord  Stowell 
in  the  case  of  the  Shepherdess,  Secondly, 
the  notice  to  the  English  government, 
or  at  least  the  notice  by  the  English  go- 
vernment in  their  Gazette,  is  notice  in  point 
of  law  to  all  the  subjects  of  the  govern- 
ment. It  was  so  held  in  the  Neptunus  and 
the  Adelaide,  But  if  it  is  not  considered 
notice  in  point  of  law,  it  is  such  strong 
primd  facie  evidence,  that  it  must  be  met 
by  positive  evidence  to  shew  the  fact  of 
ignorance  of  notice.  And  for  this  purpose 
the  captain  should  have  been  called  by  the 
other  side,  if  the  fact  really  was,  that  he 
did  not  receive  notice  of  the  blockade  when 
he  went  on  shore  at  Lochendale. 

The  Court  took  time  to  consider;  and 
this  day  the  judgment  was  delivered  by — 

Lord  Tenterden, — After  stating  the  facts 
and  the  questions  raised,  his  Lordship  ob- 
served— We  are  of  opinion  that  it  cannot 
be  ^id  that  jthip  voyage  was  illegal  in  its 
commencement,  because  the  voyage  began 
by  the  ship's  departure  froni  Liverpool, 
which  was  before  the  publication  of  the 
Gazette :  yet  it  may  be  admitted,  tliat  the 
blockading  nation  may,  by  the  law  of  na- 
tions, be  allowed  to  consider  its  notifica- 
tion of  a  blockade  as  notice  thereof  to  all 
the  subjects  of  the  nation  to  whom  the  no- 
tification is  given ;  for  it  cannot  be  expected 
that  the  blockading  nation  should  be  re- 
quired, or  would  be  able  if  required,  to 
prove  actual  knowledge  in  the  masii^r  of 
every  vessel  of  the  other  country.  But 
this  rule,  allowing  i^  to  prevail  to  die  sup- 
posed extent,  (though  it  may  be  open  to 
some  qualification  and  relaication  for  the 
furtherance  of  justice,  and  the  benefit  of 
commerce,)  cannot,  in  ou^r  opiniout  be  ap- 
plied to  the  case  of  insurance.  And  if  the 
possibility,  or  even  probability,  of  actual 
knowledge,  should  be  co^sid^ered  as  legal 
proof  of  the  fiict  of  actual  knowledge,  the 
presumption  might,  in  some  cases,  be  con- 
trary  to  the  fact,  and  such  a  rule  might 
work  injustice.  We,  therefore,  think  that 
such  a  ruk  cannot  be  established  as  a  rule 
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of  insurance  law ;  bat  that  knowledge,  like 
other  matters,  must  become  a  question  of 
fact  for  the  decision  of  juries.  The  pro- 
bability of  actual  knowledfj^e,  upon  a  con- 
sideration of  time,  place,  the  opportunities 
of  testimony,  and  other  circumstances,  may 
in  some  instances  be  so  strong  and  cogent, 
as,  in  the  opinion  of  the  jury,  fairly  to  cast 
the  proof  of  ignorance  on  the  other  side, 
and,  in  the  absence  of  such  proof,  to  lead 
them  to  infer  knowledge ;  but  still  we 
think  the  inference,  whichever  way  it  be 
drawn,  is  to  be  drawn  by  the  jury.  In  the 
case  now  before  us,  if  the  jury  had  drawn 
the  other  inference,  we  are  not  prepared 
to  say  they  would  have  done  wrong.  But 
we  cannot  say  that,  their  verdict  is  altoge- 
ther against  the  evidence ;  and  therefore 
we  cannot  set  aside  their  verdict.  The 
rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


1829 
July  6 


:} 


KAYLOa  AND  OTHERS  0. 
TAYLOR. 


Declaration  on  a  policy  of  insurance, 
dated  the  6th  of  March  1826,  on  goods  by 
the  ship  Monarchy  at  and  from  Liverpool, 
at  or  to  any  port  or  place  in  the  river  Plate, 
with  liberty,  in  the  event  of  a  blockade^  or 
ftetn/f  ordered  off  the  river  Plate,  to  pro- 
ceed to  any  other  port,  and  there  wait  or 
discharge.  The  loss  was  alleged  to  have 
been  by  capture. 

On  the  trial,  before  Lord  Tenterden, 
at  the  London  Sittings  after  Trinity  term, 
1828,  the  following  appeared  to  be  the 
principal  facts: — The  ship  sailed  on  the 
voyage  insured  from  Liverpool  on  the 
11th  of  March  1826  ;  arrived  in  the  river 
Plate  on  the  22d  of  May,  and  was  cap- 
tured by  a  Brazilian  frigate  on  the  2dd 
of  May.  She  was  detained  and  sent  to 
Monte  Video;  and  after  remaining  there 
a  short  time  was  sent  to  Rio  Janeiro  for 
adjudication,,  with  the  master  and  some  of 
the  crew,  a  prize-master  and  some  soldiers 
and  sailors  of  the  Brazilian  government. 
On  her  passage  towards  Rio  Janeiro,  the 
master  and  crew  rose  upon  the  Brazilian 
people,  overpowered  them,  and  brought 


the  ship  and  cargo  back  to  Liverpool  in 
September.  The  master  then  landed  and 
warehoused  the  goods;  but  the  plaintiffs 
had  not  taken  possession  of  them.  On  the 
arrival  of  the  news  of  the  capture,  the 
plaintiff  caused  verbal  notice  of  abandon- 
ment to  be  given  to  the  defendant,  which 
he  refused  to  accept ;  but,  in  point  of  fact, 
the  rescue  had  taken  place  before  that 
notice  was  given,  although  intelligence  of 
the  rescue  had  not  arrived. 

The  notification  of  the  blockade  of  the 
ports  in  the  river  Plate  belonging  to  the 
government  of  Buenos  Ayres,  by  the  em- 
peror of  Brazil,  was  published  in  the 
London  Gazette  on  the  18th  of  February 
1826. 

The  present  action  was  brought  after 
the  arrival  of  the  ship  back  at  Liverpool. 

The  defendant  contended,  first,  that  the 
voyage  was  illegal,  it  being  to  a  blockaded 
port  after  notification  of  the  blockade. 
Upon  this  point  Lord  Tenterden  left  it  to 
the  jury  to  say,  whether  the  master  in- 
tended to  violate  the  blockade.  They 
found  that  he  did  not. 

Secondly,  the  defendant  contended,  that 
there  was  not  a  total  loss  of  the  goods ; 
they  never  having  been  taken  from  the 
ship,  but  brought  back  in  her  to  Liverpool. 

Upon  the  last  point  the  defendant  had 
leave  to  move  to  enter  a  nonsuit;  and 
subject  to  this,  the  plaintiffs  had  a  verdict. 

A  rule  nisi  to  set  aside  the  verdict  was 
obtained  by  Mr.  Attorney  General,  and 
the  case  was  argued  this  term,  by  him  for 
the  defendant,  and  by  Mr.  Campbell  and 
Mr.  R.  Scarlett  for  the  plaintiffs. 

Upon  the  first  point,  the  arguments  ap- 
pear in  the  preceding  case  of  Harratt  v. 
Wise. 

It  was  contended  also,  by  the  defendant's 
counsel,  that  the  rescue  of  the  ship  was 
illegal  according  to  the  law  of  nations; 
and  that  the  master,  being  with  the  ship  in 
custody,  and  in  a  course  of  legal  investiga- 
tion, had  no  right  to  rescue  the  possession 
of  the  ship  by  force.  This  was  denied  by 
the  plaintiffs*  counsel,  who  insisted  that 
the  rescue  was  legal.  Upon  this  point  it 
became  unnecessary  for  the  Court  to  give 
any  opinion. 

Upon  the  question  of  a  total  loss,  the 
plaintiffs*  counsel  relied  upon  the  cases  of 
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HoldswoTth  V.  Wise  (1),  and  Parry  v.  Aher^ 
dein  (2). 

The  defendant's  counsel  relied  upon 
Hamilton  v.  Mendes{3),  in  which  Lord 
Mansfield  laid  down,  that  the  assured 
might  demand  as  for  a  total  loss,  and 
abandon,  provided  the  capture  or  the  total 
loss  occasioned  thereby  continued  up  to 
the  time  of  abandoning  and  bringing  ^the 
action.  Here  the  action  was  commenced 
after  the  return  of  the  ship  with  the  goods 
to  Liverpool.  And  the  opinion  of  Lord 
Ellenborough  in  Bainbridge  v.  NeiUon^^), 
was  also  cited;  from  which  it  appeared 
ths^t  the  effect  of  an  offer  to  abandon  is, 
that  if  the  facts,  upon  the  supposed  exist- 
ence of  which  the  offer  is  made,  turn  out 
to  have  then  existed,  the  abandonment  is  a 
good  one,  otherwise  it  is  not.  Here,  the 
abandonment  was  made  upon  a  sup|>o6ition 
that  the  ship  was  in  the  hands  of  the 
captors,  while,  in  fact,  at  that  time,  she 
had  been  rescued,  and  was  on  her  voyage 
back  to  Liverpool. 

The  Court  took  time  to  consider ;  and 
this  day  the  judgment  was  delivered  by — 

Lord  Tenterden. — Afler  stating  the  facts 
and  the  questions  they  raised,  his  Lord- 
ship observed  —  We  think  this  voyage 
was  not  illegal  in  its  commencement :  in- 
deed, according  to  the  opinion  of  Lord 
Stowell,  in  the  case  of  the  Shepherdess,  the 
vessel  might  have  sailed  for  Buenos  Ayres 
without  contravening  the  law  of  nations, 
provided  it  was  a  part  of  the  original  in- 
tention to  inquire  as  to  the  continuance  of 
the  blockade  at  some  port  of  the  blockading 
country ;  and  in  this  case  inquiry  might 
have  been  made  at  Monte  Video,  or  of 
any  of  the  Brazilian  ships  met  in  the  river 
Plate ;  and  the  policy  is  framed  upon  a 
doubt  whether  the  blockade  would  conti- 
nue at  the  time  of  the  ship's  arrival  in  the 
Plate,  and  does  not  indicate  any  intention 
to  violate  the  blockade.  Upon  the  ques- 
tion, whether  the  rescue  of  the  ship  was 
legal,  we  give  no  opinion.  It  is  unneces- 
sary to  deliver  an  opinion  upon  the  effect 

(1)  7  Barn.  &  Cress.  794;  b.c.  1  M.&R.  673; 
6  Law  Joum.  K.B.  134. 

(2)  9  fi.  &  C.  41 1;  0.c.7Law  Journ.  K.B.  269. 

(3)  t  Burr.  1198. 

(4)  10  East,  329. 


of  the  rescue,  or  of  the  return  to  Liver- 
pool. The  cases  of  Anderson  v.  JVallis  (5), 
and  Holdsnorth  v.  fVise,  which  were  both 
cited  in  argument,  shew  that  a  mere  loss 
of  the  Adventure  by  retardation  of  the 
voyage,  without  loss  of  the  thing  insured, 
either  by  its  being  actually  taken  from  the 
ship  or  spoiled,  does  not  constitute  a  total 
loss  under  a  policy  of  insurance,  unless  by 
the  aid  and  effect  of  an  abandonment.  In 
this  case  the  goods  have  been  brought 
back  to  Liverpool.  It  does  not  appear 
on  what  ground  the  master  has  detained 
them ;  if  it  be  on  the  ground  of  a  claim  of 
the  nature  of  salvage,  the  plaintiffs  may 
have  them  on  satisfying  that  claim,  but 
there  is  no  proof  that  the  goods  are  dete- 
riorated. The  particular  adventure  on 
which  they  were  sent  has  indeed  been  de- 
feated ;  but  this  fact  will  not,  in  itself,  make 
the  underwriters  liable  for  a  total  loss. 
It  therefore  becomes  necessary  for  the 
plaintiffs  to  shew,  that  the  abandonment 
has  the  effect  of  enabling  them  to  recover 
as  for  a  total  loss.  If  the  abandonment  is 
to  be  viewed  with  regard  to  the  ultimate 
state  of  facts,  as  appearing  before  the  ac- 
tion was  brought,  then,  according  to  the 
opinion  of  the  Court  in  Bainbridge  v.  Neil- 
son,  there  has  not,  for  the  reasons  already 
given,  been  a  total  loss.  We  understand 
that  doubts  were  expressed  by  a  very  high 
authority,  in  the  case  of  Smith  and  others 
V.  Robertson  (6),  as  to  the  propriety  of  the 
decision  in  Bainbridge  v.  Neilson.  But  not- 
withstanding those  doubts,  the  rule,  as  laid 
down  in  Bainbridge  v.  Neilson^  was  adopted 
and  acted  upon  by  the  Court  in  the  two 
subsequent  cases  of  Pattersons.  Ritchie^?), 
and  Brotherston  and  another  v.  Barber  (8). 
We  consider  the  question  to  have  been  well 
settled,  and  the  rule  properly  established 
by  these  authorities.  The  verdict  is  there- 
fore to  be  set  aside,  and  a  nonsuit  entered. 

Rule  absolute  for  entering  a  nonsmi. 


(5)  2  Maal.  &  Selw.  240. 

(6)  2  Dow,  474. 

(7)  4  Maul.  &  Selw.  393. 

(8)  5  Id.  418. 
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Vendor  and  Purchaser — Covenant  against 
opposition  in  trade. 

The  vendor  of  a  puhUc  house  covenanted 
with  the  purchaser  not  to  carry  on  the  busi" 
ness  of  a  pubUean  within  the  distance  of  half 
a  mile.  Upon  a  question^  whether  this  covC' 
nant  had  been  broken,  it  appeared  that  if  the 
distance  were  measured  along  the  footpath, 
with  an  occasional  crossing  of  the  carriage 
way,  so  as  to  arrive  at  the  point  by  tlie  shortest 
possible  mode,  the  distance  was  within  half  a 
mile : — Held,  that  for  this  purpose,  the  mode 
of  admeasurement  which  had  been  taken  was 
correct,  and  that  the  covenant  was  broken.  If 
the  distance  were  to  be  measured  by  drawing 
a  straight  line ;  or,  as  it  is  popularly  termed, 
as  the  erowfUes,  whether  this  would  be  a  cor* 
rect  mode  of  admeasurement  for  such  a  pur* 
pose — qusre. 

This  case  came  before  the  court  upon  the 
award  of  an  arbitrator.  The  question  re- 
ferred to  him  was,  whether  the  plaintiff  was 
entitled  to  recover,  by  reason  of  the  alleged 
breach  of  covenant  of  the  defendant. 

The  defendant,  upon  assigning  to  the 
plaintiff  the  lease  of  the  public-house,  called 
the  Black  Lion  in  Bishopsgate-street,  cove- 
nanted with  the  plaintiff  not  to  carry  on  the 
business  of  a  victualler  within  half  a  mile 
from  that  house.  He  had  subsequently 
carried  on  such  business  at  the  Southwark 
Bridge  Tavern,  in  Queen-street,  in  the  city 
of  London  ;  and  whether  that  house  was 
within  the  limited  distance^  was  the  ques- 
tion. The  arbitrator,  to  whom  the  question 
of  distance  was  referred,  stated  as  follows : — 

He  had  caused  to  be  taken  three  diffe* 
rent  admeasurements,  one  pursuing  the 
course  of  a  person  going  out  of  tlie  door- 
way of  the  Black  Lion,  and  continuing  for 
the  most  part  along  the  foot-pavement,  but 
occasionally  deviating  therefrom  into  the 
carriage-way,  and  entering  the  doorway  of 
the  Southwark-bridge  Tavern;  another 
being  the  course  of  a  person  going  but  of 
the  doorway  of  the  Black  Lion,  at  right 
angles  to  the  same,  to  a  spot  in  the  carriage* 
way,  distant  two  feet  and  nine  inches  from 
the  curb-stone,  and  proceeding  along  the 
carriage-way,  in  tlie  nearest  direction  a  car- 
riage could  take  to  a  spot,  also  distant  two 
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feet,  nine  inches  from  the  curb-stone,  oppo- 
site to  one  of  the  door-posts  of  the  South- 
wark-bridge Tavern,  and  passing  from  such 
last-mentioned  spot  to  the  curb-stone,  and 
thence  to  the  doorway  of  the  said  tavern,  by 
walking  across  the  foot-pavement,  in  a  di- 
rection slightly  inclining  to  the  left  hand ; 
and  a  third  measured  from  the  centre  of  the 
doorway  of  the  said  Black  Lion,  to  the 
centre  of  the  doorway  of  the  Southwark- 
bridge  Tavern,  along  the  foot-pavement  and 
crossings  for  foot-passengers.  The  dis- 
tance between  the  Black  Lion  and  the 
Southwark-bridge  Tavern,  according  to  the 
measurement  first  mentioned,  was  two 
thousand  six  hundred  and  twenty-seven 
feet  and  one  inch;  and  according  to  the 
measurement  secondly  mentioned,  two  thou- 
sand six  hundred  and  thirty-eight  feet,  and 
according  to  the  measurement  thirdly 
mentioned,  two  thousand  six  hundred  and 
ninety-five  feet ;  and  the  arbitrator  there- 
fore determined  the  Southwark-bridge  Ta- 
vern to  be  within  half  a  mile  from  the  BUdc 
Lion,  and  the  distance  by  the  nearest  mode 
of  access  between  the  said  premises  to  be 
less  than  half  a  mile.  The  arbitrator  or- 
dered the  verdict  which  had  been  taken  for 
the  plaintiff  to  stand. — A  rule  nisi  having 
been  obtained  for  setting  aside  the  award, 

Mr.  Gumey  and  Mr,  Patteson  shewed 
cause,  contending,  that  according  to  the  in- 
tention of  the  parties,  the  defendant  was  not 
to  set  up  business  within  half  a  mile  in 
point  of  space,  calculated  by  the  shortest 
possible  mode  of  arriving  at  the  point ;  and 
that  the  defendant  was  liable,  even  had  the 
distance  been  measured  in  a  straight  line ; 
or,  as  it  is  popularly  expressed,  as  the  crow 
would  fly. 

The  Attorney  General  and  Mr,  Chitty, 
contr^. — ^The  fast  argument  of  the  otlicr 
side  is  most  unreasonable ;  if  it  were  to  be 
taken  literally,  a  defendant  might  be  liable, 
although  according  to  the  intention  of  the 
parties  he  had  performed  his  covenant. 
Suppose  the  case  of  a  walled  town;  one 
house  within,  and  the  other  without  ,the 
wall,  exactly  on  the  other  side.  As  the 
crow  would  fly,  |he  distance  would  be.  but  a 
few  feet,  and,  according  to  the  argument  of 
the  other  side,  the  defendant  would  be 
liable ;  yet,  by  the  nearest  mode  of  approach 
in  the  usual  course,  the  house  might  be 
considerably  beyond  the  limited  distance. 
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Therefore,  the  usual  node  of  acoess  is  to 
be  considered  as  that  which  will  best  fulfil 
the  intentioa  of  the  parties.  And  here  the 
usual  frequenters  of  the  public-hottse  would 
go  by  the  footpath,  which  is  out  of  the  li- 
mited distance.  That  was  the  mode  adopt<- 
ed  in  Woods  v.  Dermeii  (1).  Covenants  like 
this  are  not  to  be  favoured:  CrnUnfellv. 
Lye  {a). 

Lord  Tenierden. — The  arbitrator  has  de- 
clared the  distance  by  the  nearest  mode  of 
access  between  the  premises  to  be  less  than 
half  a  mile.  Now,  unless  the  nearest  mode 
of  access  be  taken,  it  is  difficult  to  say 
what  other  mode  should  be  taken.  If  we 
depart  from  it  a  little  in  this  case,  we  may 
be  called  upon  to  depart  from  it  still  more 
In  aaother,  and  the  consequence  will  be, 
that  there  will  be  no  certain  rule  ap|4icable 
to  the  subject.  I  think  the  distanoe  must 
be  measured  by  the  nearest  mode  of  acoeBS> 
and  that  this  was  the  intention  of  the  par- 
ties when  they  agreed. 
Mr.  Juitice  Littkdak  concurred* 
Mr.  Justice  Parke.-^1  think  the  proper 
mode  of  measuring  the  distance  would  be^ 
to  take  a  straight  line  from  house  to  house ; 
in  common  parlance,  as  the  crow  flies.  So 
that,  at  all  events,  the  award,  in  my  opinion, 
is  correct. 

RuU  discharged. 


1829. 
July  5. 


B.  BUCHANNAN,  JACKSOU  AVn 
HARaU,  ASSIGNEES  OS  THE 
ESTATE  AND  EFFECTS  OP  WIX.- 
LIAM  DIJFF  AND  THOKAS 
BROWN,  BANKRUPTS,  V.  FIND- 
LAY,  BANNATYNB,  AND  RO- 
BERT BUCHANNAN* 


Stt'tjff. 


1.  Where  a  debtor  sends  biUskfkiscredUor 
io  be  discounied  mnd  applied  to  a  parUcuiar 
fmrposet  the  erediior  canmot  apply  the  pro* 
coeds  q/*  the  (nils  to  his  own  debt^  and  ag^st 
the  particular  purpose  for  whidk  they  were 
remitied. 

2*  If  in  such  a  case  the  debtor  become 

(1)  «  Stark.  N.P.C.  89. 

(2)  17  VeBey,335. 


bankrupt^  his  assignees  may  mdintaim  either 
trover  for  the  Imtsj  or.  mon^  had  and 
received  for  their  produce ;  andt  tn  the  loiter 
case,  the  creditor  will  not  be  entitled  to  set 
off  his  old  debt. 

Assumpsit  for  money  had  and  received 
by  the  defendant  to  ^e  use  of  the  bank- 
rupts before  their  bankruptcy,  and  to  thai 
of  the  assignees  n^t  the  bankruptcy. 

Plea — The  general  issue* 

The  cause  was  tried,  before  Lord  Tenter* 
den,  in  Easter  term,  1627,  when  a  verdict 
was  found  for  the  plaintifis,  subject  to  the 
opinion  of  the  Court,  on  a  case  of  which 
the  following  is  the  substance  :-^ 

CASE. 

The  bankrupts  carried  on  businese  m 
Liverpool,  in  partnership,  under  the  firm 
of  Duff  &  Brown,  until  their  bankruptcy. 
A  commission  of  bankruptcy  was  issued 
against  them  on  the  1st  of  February  1826, 
under  which  they  were  declared  bank- 
rupts, and  the  plaintifis  duly  appointed 
assignees  of  their  estate,  and  the  usual 
assignment  executed  to  them.    The  defen* 
dants  carried  on  business,  as  merchants,  in 
London,  under  the  firm  of  Findlay,  Banna- 
tyne  &  Co.,  for  several  years  prior  and  up 
to  the  2ddof  June  1S26,  on  which  day  they 
suspended  their  payments.  The  two  bank- 
rupts, Duff'nnd  Brown,  and  the  defendant 
Findlay,  with  several  other  peraona,  car- 
ried on  business,  in  partnership,  in  Liver- 
pool, for  many  years  up  to  the  31st  of 
December  1821,  under  the  firm  of  Dufi^ 
Findlay  &  Co.,  which  firm  was  dtsaolved 
on  that  day.    At  that  period  die  said  DulT 
and  Brown  began  to  conduct  buaineaa  under 
the  firm  of  Duff  &  Brown.     At  the  time 
of  the  dissolution  of  the  firm  of  DvdS, 
Findlay  Sc  Co.,  thedefendants  were  under 
accepunees  for  the  firm  of  I>u£g  Findby 
&  Co«,  and  for  their  acoommodatioin,  lo  the 
amount  of  50,000t*  and  upwards.     On  the 
dissolution  of  the  firm  of  Dufi;  Findky  8r 
Co.,  it  was  agreed  among  the  partners  in 
that  firm  and  the  defendnnts,  that  the  firm 
of  Duff*  &  Brown  should  continue  to  draw 
bills  on  the  defendants  until  the  assets  of 
the  dissolved  firm  eould  be  collected  and 
realiaed,  to  retire  suoh  acoeptaaoes  and 
discharge  the  debts  of  that  finn.    DufFft 
Brovm  did  accordingly  continue  to  dzasr 
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biHe  oA  the  dhifendmtsi  which  they  aeeept- 
ed;  udf  on  the  dSrd  day  of  Janiuiry  1826, 
the  de&ndants  were  under  acceptances  to 
the  firm  of  Difff&  Brown,  but  drawn  for 
the  aitcoBnt  of  the  ^seolved  firm  of  Duff, 
Findiay  &  Co.,  to  the  amount  of  50,0001* 
and  iqpwarda.  Oa  the  tame  ftSrd  day  off 
Jaduary,  the  defendnttr  John  Baaimtynev 
at  Loodoii^  wrote  a  letter  to  the  bankrupt^ 
WiUlMD.  Dafi;  in  Lxverpoolr  of  which  the 
Mowing  ia  a  copy  >-^ 

^  i  faavei  aa  fet'ters  ficwm  you  this  norn- 
119^  nor  the  pvoaoised  renuttantfeSk  We 
hmro  been  so  completely  drained  between 
tibs  two  accounts,  that  we  hare  Ibund  it 
totally  ianpDssible  to  get  on,  and  hare  been 
driven  to  the  necessity  of  stopping  paymenf 
this  morning/' 

Od  the  same  23rd  of  January  1826,  the 
bankrupts  at  Lirerpool  wrote  a  letter  to 
she  deiendantani  London,  of  which  the 
Mfowtng  is  aa  extract  ^-^ 

"  Inclosed  please  to  reeeiTe  two  bills, 
▼ahse  VJ^Lf  which  plwe  to  our  credit; 
aed  we  have  to  request  that  you  will  pay 
hi  eaah  and  iir  course  900/*  on  our  account 
to  Messrs.  Ransom  &  Co.,  bankers,  and 
thac  you  will  place  Uie  balance,  when?  dis- 
coUDtedf  to  tiK  cnedtt  of  Dufi^  Fiadlay  & 
Co.,  .with' you." 

On  the  26th  of  January  1826,  the  deibn- 
daeft  John  Banhatyne,  in  London,  wrote  a 
leMor  to  Mr.  Duff,  one  of  the  banferupts 
at  Liverpix)^  of  i^icb  tho'  foUowing  is  an 
exteaota — 

"  I  have  received  your  letttr  of  the 
tmcntjHikicd.  Itia  ai  thousand  pities  that 
tlie  ap{ilioaiaan  you  now  think  of  mah* 
ieg  .iadySL  load  had  not  been  madei  t^ 
months  ago,  when  we  might  have  -hken 
aaMd.  lb  our  pKeacbCi  ainiaikiony  we  can 
de>jifMhiQ^witb\the'/bili8  you. have  sbnt  us 
ttft  matui'it3r(  a)al  oAcausse'caupay  aething 
tci)I4ansom'&" 

Qm  ih^  Mth  of  Jafamury  1 826,  the  banku 
mptc  in  LiveifMoL  jv^ote  .a  letter  te  the 
dHenHawte  in  Londdn,  ef  wdiiob  the  M^ 
lowing  is  a  copy : — 

**  The  notice  of  the  suspension  of  your 
payments  produced' ft'paraly.jBation  of  our 
efibrts,  and  twa  driven  us  to  tlie  painful 
necessity  o£  a  stoppage.  YoO  will  please 
to  rettttn  tO'  us*  the  spedalides  we  sent 
you,  and  received  by  you  since  the  23rd 
instant. '* 


On  the  1st  of  February  1^,  the  bank* 
mpts  at  Liverpaol  wfote  amother  letter  to 
the  deftndants  in  London,  of  which  the 
Allowing  is  an  extract: — 

^  We  ate  surprised  that  we  have  not  yet 
Mceived  the  bilk  and  orders  sent  to  you 
on  our  account  on  the  m4  uldmo.  It  waif 
tfnrely  your  duty  to  htfve  appropriated 
them,  barring  youf  ^speteion,  or  to  have 
#etttrned  them  to  ns." 

On  the  2nd  of  February  1826,  tfhe  bank^ 
nipts  at  Liverpoit^  ittoce  another-  letter  ta 
the  defendants^  in  Lottdioni  of  which  th^ 
Mlowing  itf  an  extract  ;--^ 

*'  We  have  year  favoilr  ef  Hhe  1st',  ani 
are  anytbing  but  satisfied  with' your  re|i^J 
We  remitted  you  ti^o  bills  for  a  specific 
ptn^sC)  whid^  you  received  elRJer  you  YaA 
given  us  notice  of  a  saspensioa  of  your 
payments;  and  yet  to  this  houi'  we  have 
neither  any  acknowledgment  of  their  re* 
ceipt,  nor  have  llhey  been  returned  as 
requested,  and  as  they  ought.  The  same 
has  taken  plsfeewkh  thepoet^ofllce  order; 
neither  of  whith  you  hsrve  att^ded  to  itk 
year  reply,  which  we  again  repeat  is  any- 
thing but  sadslhetory." 

Our  the  4th  of  February  1826,  the  bank- 
i*opU  at  Liverpobl  wtote  atiother  letter  to 
the  defendants  in  LotMfon^  of  which  tM 
fi>llowing  is  an  extract : — 

^  We  are  at  a  loss  to  conceive  wl^y  you 
should  continue  to  give  us  no  satisfactory 
reply  to  our  Several  queries  regarding  two 
bills  sent  you  for  a  specific  purpose,  and 
which,  as  yen  have  not,  nor  could  hav^i 
ih  youir  circumstances)  applied  them,  you 
ought  Co  have  returned^ 'as^  well  aif  the  post- 
eJiSee' order  we  sent." 

Oii  the  6th  of  February  1826,  the  de- 
fendants in  London  wrote  a  letter  to  the 
bankrupts  in  Liverpool^  ef  which  the  ft^U 
lowing  is  bM  extract:-^ 

"  With  respect  to  the  post-office  order, 
we  have  mislaid  it  somewhere  or  other, 
unlesH  #e  may  have  given  it  to  Mr.  Tate 
to-  rettt«ii-  to  you ;  because,  from  the  mo- 
ment we  received  it,  we  never  had  the 
sttghteet^  intention  of  using  it.  The  bills 
remitted  stand  differently :-  if  yoo  have 
them  back  you  cannot  use  thenh  and  they 
are  just  as  safe  with  us  until  the  question  of 
right  is  ascertained;'  we'  neither  desire, 
nor  will  we  do,  anytbing<  respecting  them 
thai  is  not  proper." 
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The  bills  of  exehange,  mentioned  to  be 
inclosed  in  the  letter  of  the  23rd  of  June 
182G,  were  inclosed  therein  and  came  to 
the  hands  of  the  defendants  on  the  25th  of 
January  1826,.  The  bills  were,  one  for 
2^0Ly  due  7th  of  March  1826;  and  one 
for  1501.  due  9th  of  March  1826. 
<  The  bankrupts,  at  the  time  the  letter  of 
the  23rd  of  January  was  written,  were 
indebted  to  the  defendants  in  the  sum  of 
ZfiOOl.  and  upwards,  of  which  817/.  2^.  ed. 
have  been  since  receired ;  and  the  bank- 
rupts ever  since  have  beenj  and  still  are, 
indebted  to  the  defendants  in  the  sum  of 
1,200/.,  without  taking  into  account  the 
monies  which  are  the  subject  of  the  pre- 
sent acticHi.  The  firm  of  Duff,  Findlay  & 
Co.  was,  on  the  2«1rd  of  February  1826, 
and  ever  since  has  been,  and  still  is,  in- 
debted to  the  defendants  in  a  cash  balance 
to  an  amount  greatly  exceeding  the  said 
sum  of  1,740/,,  besides  the  acceptances  be- 
fore mentioned. 

.  The  defendants,  on  the  25th  of  January 
1826,  the  day  on  which  the  remittance  for 
1,740/.  reached  their  hands,  made  entries 
in  their  bill  book  and  their  account  current 
book  in  the  respective  accounts  of  Duff  & 
Brown,  and  Duff,  Findlay  &  Co.,  of  which 
the  following  are  copies  :-^ 

In  the  account  current  of  Messrs.  Duff 
8c  Brown. 

Messrs.  Duff  &  Brown — Cr. 

1826,  January  25. 
Ryle  on  Whitmore,  due  7th  of 

March £240  0  0 

Crewdson  on  Esdaile    •     .     .     1500  0  0 


Discount  ....     10     3  9 
Duff,  Findlay  &  Co. 

per  desire  .     .     •  829  16  3 


1740  0  0 


840  0  0 


900  0  0 


In  the  account  current  of  Messrs.  Duff, 
Findlay.  &  Co. 

Messrs.  Duff,  Findlay  &  Co. — Cr. 

1826,  January  25. 
By  Duff  &  Brown,  per  desire  £829  16  3 


The  defendants,  in  the  mahtfa  of  April- 
following,  made  entriesin  their  journal  and 
ledger  in  the  same  manner  as  the  above,  to 
the  respective  accounts  of  Duff  &  Brown, 
and  of  Duff,  Findlay  &  Co.,  and  such  en- 
tries still  remain.  It  has  always  been  the 
practice  of  the  defendants  to  enter,  in  the 
first  instance,  all  remittances  in  their  bill 
book  and  account  current  book  as  the 
transactions  take  place,  and  afterwards  to 
make  entries  in  their  other  books.  The 
defendants  did  aot,  in  fact,  discount  the 
bills  for  1,740/.,  but  retained  them  in  their 
hands  until  they  became  due,  when  they 
received  the  amount  thereof.  This  receipt 
was  previous  to  the  commencement  of  the 
present  action. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  on  the  facts  stated, 
the  plaintiffs  were  entitled  to  recover;  and, 
if  they  were,  to  what  amount.  If  the  Court 
should  be  of  opinion  that  tkey  were  not 
entitled,  a  nonsuit  should  be'  entered :  if 
they  should  be  of  opinion  that  the  plainti£& 
were  entitled  to  recover,  they  were  to 
order  the  sum  for  which  the  verdict  should 
stand.  .• 

The  case  was  argued  on  the  3rd  of 
July  by  Afr.  PaUetan  for  the.  plaintiffi, 
and  Mr,  Campbell  for  the  defendants. 

For  the  plaintiffs  it  was  contended, — 
first,  that  this  being  a  transfer  of  bills  lor  a 
specific  purpose,  and  the  purpose  con- 
templated not  being  answered,  the  parties 
(the  bankrupts)  who  made  the  transfer, 
had  a  right  to  countermand,  and  had  coun- 
termanded the  transfer.  Secondly,  that 
this  was  not  a  case  of  mutual  credit 
within  the  meaning  of  the  6  Geo.  4. 
c.  16. 

For  the  plaintiff  the  cases  ofHumphrki 
V.  fViUon{l\  Toooeifv.  Milne (ft\  Tkomp- 
son  \.  Giles  (3),  Rose  v.  Hart  (4),  Easmn  and 
others  v.  Colo  (5),  and  Sampson  v.  BwrUm{(S)^ 
were  relied  on  as  analogous ;  and  those  of 
Key  V.  FlkU{7),  and  Ex  parte  i?7ml(8),  as 
expressly  in  point.    It  was  admitted  that 


(1)  2  Slark.  N.P.C,  566. 

2)  f  Bftni.&  Aid.  685. 

3)  9  Barn.  &  Cfcas.  499. 

(4)  8  Taunt.  499. 

(5)  5B.&  A.86l.i  1D.&R.5$0. 

6)  9  B.  &  B.  89  i  4  B.  Moore»  515. 

7)  8  Taunt.  91 ;  1  B.  Mo«re,  451. 
(8)  iSwaaiUSO. 
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there  niiglit  be  a  diificttky  as  to  the  840/. 
if  the  billa  had  ever  been  discottnted,  and 
the  money,  the  prodnce,-  had  been  paid  to 
the  defendants ;  but  the  bills  never  having 
been  turned  into  money,  there  was  no  ap- 
propriation of  that  sum. 

The  case  of  Clive  v.  Smith  (9)^  it  was 
observed,  had  been  qualified  by  the  sub- 
sequent case  of  Rose  v.  Hart. 

For  the  defendants,  it  was  insisted,  that, 
at. all  events,  as  to  the  840/.  there  had  been 
an  appropriation  to  which  the  bankrupts 
had  assented  ;  and  it  was  urged,  that  the 
defendants  had  been  compelled  to  stop  pay* 
ment  by  the  breach  of  faith  of  the  bank- 
rupts. 

iLcrd  Tenterden* — But  they  wrote  a 
letter,  statmg,  that  they  had  not  appro- 
priated the  bills.] . 

The  expression  in  the  letter  of  the  25th 
of  January,  is  in  mercantile  language. 

ILord  Tenterden.--But  the  letter  of  the 
6th  of  February  is  false,  if  the  other  is 
true.] 

[it  was  then  insisted  that  the  defendants 
were  entitled  to  the  right  of  set-off;  and 
the  cases  of  Camforth  v.  Riteit  (10),  Leck^ 
mere  v.  Hawkins  [\\\  Eland  v.  A'arr(12), 
Atkinson  v.  EnioU{lS\  Chalmers  v.  Page 
(14),  and  M^GiUinray  v.  Simpson  (which  is' 
to  be  found  in  the  5  Law  Joum.  K.B.  58, 
but  in  no  other  report),  were  relied  on,  in 
support  of  the  argument.] 

The  Court  took  time  to  consider;  and 
on  the  7th  of  July  the  judgment  was  deli- 
vered by — 

Lord  Tenierden, — After  stating  the  ques- 
tions, his  Lordship  observed — The  cases 
that  bore  upon  the  subject  were  quoted  in 
the  argument.  The  case  nearest  to  the  pre- 
sent in  its  circumstances,  is  that  of  Key  and 
others  v.  Flinty  which  was  also  before  the 
late  Lord  Chancellor  by  the  name  of  Ex 
parte  Flint,  Indeed,  there  is  no  substantial 
difference  between  that  case  and  the  pre- 
sent, except  in  the  form  of  action,  which  in 
that  case  was  trover  for  the  bill  of  ex- 
chatige,  which  then  remained  in  the  hands 

.     (d)  5  Taunt.  56. 

(10)  S  Maal.&Selw.510. 

(11)  2  E«p.  N.P.  625. 

(12)  1  East.  375. 

(13)  7  Tenn  Rep.  576. 

(14)  3  Bam.  &  Aid.  697. 


of  Flint  overdue  and  unpaid ;  trhereas,  the 
present  action  is  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiffs,  the  bills 
of  exchange  having  been  paid  to  the  de- 
fendants after  the  commission.  But  if  the 
bankriipts  could  have  maintained  trover 
for  these  bills,  or  if  the  plaintiffs  could 
have  maintained  an  action  in  that  form, 
they  may  waive  the  tort,  and  maintain  the 
action  in  its  present  form.  A  lien  before 
payment,  and  a  set«off  after  payment  of 
the  bills,  must  be  governed  by  the  same 
rules. 

We  think  the  cases  cited  on  behalf  of 
the  defendants  are  all  distinguishable  from 
the  present.     In  some  of  them  a  set-off 
was  allowed  against  the  price  of  the  goods 
sold;  notwithstanding  a  promise  at  the 
time  of  the  sale  to  pay  ready  money  to 
the  bankrupt  for  them.    In  those  cases  the 
bankrupt  should  have  insisted  upon  re- 
ceiving the  money  before  he  parted  with 
the  goods :  by  parting  with  them  he  im- 
mediately raised  a  case  of  mutual  credit 
and  cross  demands.     In  Chalmers  v.  Page 
the  policies  of  insurance  were  delivered  to 
the  defendant,  that  he  might  receive  the 
money  upon   them ;  and  he  was   not  a 
wrong-doer  by  retaining  the  policies.  The 
case  of  M*Oillivray  v.   Simpson,  was   of 
the  same  kind.     Goods  were  placed  in  the 
defendant's  hands  for  sale,  and  his  sale  of 
the  goods  was  not  a  wrongftil  act.     In 
Atkinson  v.  Elliott  the  bill  of  exchange  was 
placed  in  the  defendant's  hands,  that  he 
might  receive  the  money  upon  it '  when 
due;   no  ofier  was  made,  before   it  fell 
due,  to  pay  him  the  sum  which  it  was  in- 
tended he  should  retain  out  of  it :  he  was 
not  a  wrong-doer  by  keeping  it,  and  re- 
ceiving  the  money  upon  it.     In  each  of 
these  cases  the  claim  was  for  money ;  the 
breach  of  the  contract  consisted  only  in 
the  non-payment  of  money.     But  in  the 
present  case,  as  in  the  case  of  Flint,  the 
bills  were  sent  to  the  defendant  for  a  spe- 
cific purpose ;  and,  as  soon  as  the  defen- 
dant declined  to  perform  that  purpose,  the 
right  to  retain  the  bills  ceased,  and  the 
party  was  legally  bound  to  restore  them 
on  demand.     The  lien  arising  out  of  the 
deposit  in  the  case  of  Flint,  was  satisfied 
before  the  action  was  brought :  in  the  pre- 
sent ease  no  lien  was  created  by  the  ori- 
ginal transaction,  in  which  it  was  never 
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COURT  OP  KING'S  B8NCH: 


iiiMndttd  dM  tlM  dafeidnto  sfaoidd  Md 
th^ibttb.  The  bitti  wdte  aent  to^  tho  de^ 
fimdantUb  Ihail  tlMy  nigbi  prooiire  tfatm  to 
h^  diMQUAted  witjb««t  d«hy,i  and  Kirifie  an 
iwHVildvittl  appcltaaiaMi  mS  the  pv^ceeds  ar< 
oorduig  tor  the  dwectkm  odaiasntd  iic  the 
leltfiP  in  f^bicfa  the  billf  wore  tent  to*  them. 
Tbeji  did  not  pioenrtt  tken  lo  bo  di»* 
o(M«iMdk>  Md  mt  sooB  ill  tb»  baskrupts 
k«MW  di«k  dhia  waanoil  done)  thty  reqnif cd 
the  defeBdMito  lo  tcttura  the  bilk.  The 
bunkrupte  hadi  a  right  t»  make  ilbui  de- 
mand. If  goods  or  bills  are  deposited  fi>r 
a  speoifid  olijectp  and  the  bailee  will  not 
per&vm  ttao  objoci,  hemvatfetiHrn  thsnar 
dia  peopenty  of  die  bailor  is  not  divested 
01}  tfiaas&rrod  uilti)  thoobifoet  is  peribrmed« 
Ifk,  in  the  preaeitt  casov  the  dofendants-  bad 
procuved  the  biU»  to  be  dibeouated  as  di^ 
veittod^  aad  paid  ovev  tbo  dOfH  to  Rantoait 
&  Co^  they  would  bMFe  beett  entided  toi 
thd  benefit  of  the  differoiieey  and'  to  apply^ 
it  to  the  actiouiHi  of  Duff^  Fiadlay  8i  CiK*^ 
but,  as  thoy  did  not  proeure^  the  biU»  to  hci 
disecMinted,  nor  pagr'the  900l«»  tho  bank-^ 
cupta  had  a  right  le  a  letiui^  of  the  billa ;. 
and  thedefendantacaonotbaTO  the  benefib 
of  that  pajptial  application  of  thoir  valoe^ 
to  whieh  they  would  have  boon  entitled  il 
tbey-  had  foUowed  the  dikiectioas  of  the 
balikrupta  iti  other  reapeots.  If  they  coi&Ub 
be  permitted  to  do  this^  they  would  re** 
oeive  the  henefii  witho«it  perforiadng  the 
eonsideraljoep  which  would  be  unreaton- 
abio.  For  these  reatoius  we  think  the 
Yordict  is  to^  stand  te  the  whole  sum* 

Past0m  lo  t^  pimmtiff. 
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Executors — ^asts; 


nowmeoflN',  jtSMiMieriwiiTxiJi^ 

BTQi  O.'HAARMOK. 


Where  the  plakUiff^  executor,  jfiinat  eowHe 
iajfing  the  coMe  of  iMlieti  Co  himeeiff  a4 
e^eeuior^  mth  tmmts  laying  the  cmvee  if  m^ 
(km  to  Aia  testator^  and  wpon  the  trial*  <Aa 
jMniiffis  noMmited^-^he  is-  liable  tie  cdHti 
imde9  the  d^rd  Hern.  8.  c.  U» 


This  was  an  aetibrt  of  a8suri[ipak.r^Tbe 
first  fiye  counta  of  tUe  dedbralionf  were  on 
promises  made-  to  the  iateaiate  in  Itta  Mfe« 
tine.    The  aixtb  count  ohavgedi  that  ihe 


detaidaiil  acoenettd  ttilii  the  pUiilifi;  ae 
adfluoiatnlsixi  of  end  coneeniiitlg  divera 
soma  of  money  firooD  the  defendant  to  th^ 
plaintiff  aa  admibiatBairixi  aa  afiiceaaid^  hm* 
fore  that  time  dne  and  owing»  and  then  m 
arrear  and  unpaid;  aaul  upon  thatacccnait* 
iag  the  defendant  waa  found  to  be  in  arrear 
and  indebted  to  the  plamtifi^  aa  adnrinie* 
tratrix,  in  the  suIb  oi  600/. »  and  being*  a« 
indebted*,  ha*  in  conaideeaftion  tterecf,  p#o- 
miaed  the  plaintiff^  oa  aflkeiniatrBtrnc^  toi 

pay- 

The  defrndant  pleaded  the  g^encndiaatie*. 
On  the  trials  tbejriaintiff  wasinotiauifeadL 

The  defendaoH  applied  ta  the  Master  to- 
tax  his  costs,  but  the  Master  was  of  ofi^ 
nioQ  tiiat  he  waa  not  entitled',  to  coatau 

On  a  fornleff  day:a  mile  eiiahad  beeoi 
obtained  by  Mr,  Campbell^  Imt  the  Mnatea 
tia?  tax  the  delindbnt:  hia  ooala.  Thia  had 
been  obtained  oil*  the  andiori^  of  Jmnu  ir. 

J^lNiei(l). 

Ag^nst  the  rule  Mr*  AUan^y  Gememi^ 
Mr, Brougham^  and  Mr,  Godson,  now  shewed 
eeuae-— dcaiyitig^  the  autborityol  the  ea«eof 
Jones  ir.  Jonee^  Theit  ai^menfea  were 
Ghie%  ikdse  of  the.  ttnauooeaafbl  party  iti 
that  caae. 

Mr.  Canqfbetl;  oonltri.-^The  plAiiifti& 
hav<^  0Mie  t»  trial  upon  a  count  which  de-* 
acAbaa  a  oauae'  of  action  ini  themaelvea ; 
and  tfae>  statute  of  2d'  Hen..8»  e.  15,  inde^ 
pendent  of  the  daae  of  Janes  v.  tlbaaa^  en* 
titles  the  defendant  to  coata.  (He  waa 
here  ato^ped.) 

Lord  Tenterden.'^The  23  Hen.  &-.  e.  15: 
dtelereak  ^*  tbna  if  any  pesaon  conlmeiice 
or  sue  any  aotion^:  biU,  or  fdaint  of  debfeeia 
coTfenanft  upon^  my  apeoiaky  laadQ  to  die 
pkintiffi  or  upoaaivf  eontmctauppoaed  to 
be  madd  between  the  plaintiff  and  any  olhae 
pctvson ;  and  the  plaJMiff«  aftet  appeea* 
anee  of  tlua  defendant,,  be-  noHahiited;  ov^  M 
rcffdict  paaa  agaiiMfc  hi«^  the  dcAndani 
shall  have  jad^ttent  to  xeoovei-  hia  eoiat^ 
agaisMt  the  |deinti£L''  Thm  abetfi  laoiiofe  of 
tUa  declamdoa  attigtav  that  the  dafendaitt 
atoaoutited  with  the  said  fdairtttfT  aa  admi:* 
nistratrix  of  and  concerning  divers  suma 
of  money  from  the  de£andaDt  to>  die  plain- 
tiff, as  administratrix,  before  that'  time  due 
and  owing,  and  then  m  arrear  and  unpaid, 

(1)1  Biofk  $49  i  8  B.  Moare,  146. 
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wood  ufioil  lihat  lMOb«tttiiig  Ae  defendant 
was  found  to  be  indebted  lo  ibe  plaintiff, 
M  admioistnUrixi  in  to  muefav  and,  being  so 
indebted,  in  <son8ideieation  ibereof«  pro- 
nuaed  to  plaintiff,  as  adninittratrix,  to  pay 
Id  her  that  sum  upon  request.  If  we  are  to 
oooBider  the  paromise  «e  the  eonuract  made 
between  the  ptaaoitiff  and  defendant,  then 
it  if  a  case  wiihin  the  very  words  of  the 
act.  if»  on  the  other  haad,  we  are  to  look 
eo  the  eonsSderation  as  part  of  the  ooa» 
tract,  I  eamiot  say  that  the  consideration 
may  not  have  moved  from  the  phiintiff  to 
die  defendant.  It  may  be,  that  goods  be* 
longing  to  the  intestate  had  been  sold  by 
dbe  plaintiff  to  Ute  defendant  after  fJle 
death  of  the  iotestatei  and  she  might  siie» 
aa  administratrixi  for  the  price  of  the 
goods*-for  the  amount  would  be  assets  in 
her  hands.  So,  if  the  defendant,  afler  the 
death  of  the  intestate,  had  received  money 
belonging  to  his  estate,  she  might  sue  for 
that  money  as  administratrix,  and  she,  as 
administratrix,  might  account  with  the  de<- 
feudant  respecting  such  monies;  and  the 
consideration  for  the  promise  implied  by 
law  from  such  accounting  would  move 
from  the  plaintiff  to  the  defendant.  If  that 
be  ao,  then,  with  reference  either  to  the 
promise  or  the  consideration,  the  sixth 
count  states  a  contract  (within  the  very 
words  of  the  statute)  made  between  the 
plaintiff  and  the  defendant. 

Mr.  Jiutke  Jleyfay.— <-I  thinlc  also,  that 
the  plaitatiff  is  liable  to  costs.  The  true 
distinction  was  given  as  early  in  point 
of  time  as  the  case  of  Mmnh  v.  Yel^ 
iowlf{i)j  upon  the  words  of  ^  statute  of 
Henry  the  Eighth.  Where  the  plaintiff 
might  have  dedared  in  his  own  right,  he  is 
wiSiin  the  words  of  the  statute.  His  add* 
ing  hia  representative  character  is  not  to 
cxeuse  him.  In  the  taxation,  the  Master 
will,  of  ooMTse,  distinguish  the  costs  appli* 
cable  to  the  oomit  in  question,  from  the 
counts  in  which  the  cause  of  action  ia  de*- 
dared  to  have  accrued  to  the  testator. 


endeavouring  to  reconcile  all  the  cases 
which  have  been  dedded  upon  this  sab* 
ject. 

Rfsde  abiohUe. 

[It  is  understood  that  thia  case  is  goinj^ 
up  to  the  Exchequer  Chamber  upon  a  writ 

oferrorO 


■ii»*  ■< 


July  8 


.} 


CABfWBiaST,  AfWfMISfaATElX, 

e.  cooKn. 


Mr.  Jwike  Parke.'^  think  the  case  i$ 
perfectly  clear  upon  the  words  of  the 
statute.    I  prefer  abiding  by  them  than 


This  was  an  action  by  an  administratrix, 
in  wfa6oh  the  declaration  contained,  among 
otbersi  a  ooubt  fer  money  paid  by  the 
plaintiff,  as  adminbtratrixi  for  the  use  of 
the  defendant. 

ikTn  Knofries^  on  the  part  of  the  plaintiff, 
moved  for  leave  to  discontinue  without 
payment  of  costs.  He  had  intended  to 
argue  the  main  question  as  to  the  liability 
of  the  plaintiff  to  pay  costs,  even  had  she 
gone  to  trial  and  been  nonsuited;  but  after 
the  decision  of  the  case  of  Dowbiggin  v. 
Harriiom  yesterday,  he  admitted  he  could 
not  do  so.  He  sought,  however,  to  distin« 
gtiish  the  present  case,  as  it  was  a  motion 
to  discontinue ;  and  aa,  in  point  of  fact,  the 
cause  of  action  was  that  put,  by  way  of 
example,  by  Lord  Ellenborough  in  the  case 
o£Ordv.Fenmck(l). 

Mr.  Campbell^  contra,  was  to  have  shewn 
cause  in  the  first  instance,  but  was  stopped 
by  the  Court,  who  did  not  think  the  case 
dutinguishable  from  Dombiggm  v.  Har* 
risoH. 

Mr.  Knomlet  therefore  prayed  for  the 
common  rule  to  discontinue  on  payment  of 
costs. 

Rule  accordingly^ 

[But  see  Blakenay  v.  Edwmds  {%\  where 
the  Court  of  Exchequer,  on  such  a  motioa» 
made  a  special  rule,  distinguii^ng  the 
costs  applicable  to  the  diflEerent  counts.] 


(1)  3EMt,109. 
(S)  e  Y.  &  Jar.  559. 


(S)  f  Stnu  1106. 
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Arbitration — Plea — Judgment  recovered, 

1.  Where  all  matters  in  difference  in  a 
cause  are  referred,  and  the  arbitrator  awards 
a  sum  to  the  plaintiff  in  satisfaction  of  his 
damages  in  the  cause,  semble  that  the  plain' 
tiff  cannot  maintain  another  action  for  a  de- 
mand  not  made  before  the  arbitrator,  but 
nithin  the  scope  of  the  reference  to  him. 

2*  -The  proceedings  to  bar  the  plaintiff  in 
such  a  case  may  be  given  in  evidence  under 
the  general  issue  in  the  second  action. 

Assumpsit. — ^The  declaration  stated,  that, 
in  consideration  that  the  plaintiff,  at  &c., 
would  enter  into  the  employ  of  the  defen- 
dant in  the  capacity  of  a  reporter  of  the 
proceedings  in  the  Court  of  King's  Bench, 
and  also  of  the  proceedings  in  the  House  of 
Commons,  and  would  furnish   reports  of 
such  proceedings  to  the  defendant,  his  ser- 
vants or  agents,  for  the  purpose  of  publica- 
tion in  a  public  newspaper  of  the  defendant 
for  one  whole  year,  to  wit,  from  &c.  at 
and  for  a  certain  salary  or  wages,  at  the  rate 
of  five  guineas  per  week  throughout  the 
year,    the  defendant  undertook  and  faith- 
fully promised  the  plaintiff,  to  retain  and 
employ  him,  the  plaintiff,  in  the  capacity 
aforesaid,  and  continue  him  in  such  employ 
for  one  whole  year,  to  wit,  from  the  day  and 
year  aforesaid ;  and,  although  the  plaintiff, 
confiding  in  the  promise  and  undertaking  of 
the  defendant,  did  afterwards,  to  wit,  on 
&c.,  at  &c.,  enter  into  the  employ  of  the 
defendant  in  the  capacity  aforesaid,  and  on 
the  terms  aforesaid,  and  continued  in  such 
employ  of  the  defendants,  in  the  capacity 
aforesaid,  and  on  the  terms  aforesaid,  and 
did  furnish  reports  of  such  proceedings  as 
aforesaid  to  the  defendant,  his  servants  and 
agents,  for  the  purpose  of  publication  in  the 
said  public  newspaper  t>f  the  defendant,  for 
a  long  space  of  time,  to  wit,  until  the  4th  of 
August  1827,  at  &c;    and  although  the 
plaintifiP  was,  on  &c.,  at  &c.,  and  had  always 
been  ready  and  willing,  and  then  and  there 
offered  to  remain  and  continue  in  the  em- 
ploy of  the  defendant  in  the  capacity  afore- 
said, and  on  the  terms  aforesaid,  and  to  fur- 
nish such  reports  as  aforesaid,  for  the  pur- 
pose aforesaid,  for  the  remainder  of  the 


said  year;  yet  the  defendant  did  not,  nor 
would  continue  the  plaintiff  in  his  the  de- 
fendant's employ  until  the  expiration  of  the 
said  year,  to  wit,  from  the  day  and  year 
aforesaid;  but,  on  the  contrary  thereof, 
then  and  there  refused  to  saffer  the  plaintiff 
to  continue  in  his  the  defendant's  said  em- 
ploy, and  discharged  him,  the  plaintiff, 
therefrom,  without  any  reasonable  or  pro- 
bable cause  whatsoever,  and  had  thence 
hitherto  wholly  neglected  and  refuaed  to 
retain  or  continue  tlie  plaintiff  in  his  the 
defendant's  employ  for  the  remainder  of 
the  said  year.  By  means  whereof  he, 
the  plaintiff,  had  lost  and  been  deprived  of 
all  his  wages,  profits,  and  advantages  which 
he  otherwise  might  and  would  have  derived 
and  acquired  from  being  (continued  in  the 
employ  of  the  defendant  as  aforesaid,  and 
which  the  defendant  had,  from  that  time, 
wholly  refused  to  pay  or  allow  to  the  plain* 
tiff;  and  the  plaintiff  had  been,  by  means 
of  the  premises,  wholly  unemployed  for  the 
remainder  of  the  said  year.  Counts  were 
added  for  wages  and  salary,  money  bad 
and  received,  and  on  an  account  stated. — 
The  defendant  pleaded  the  general  issue. 

This    case    was    referred  to   Benjamin 
Heath  Malkin,  Esq.,  barrister-at-law,  who, 
by  his  award,  found  the  following  facts : — 
'*  The  siaid  defendant,  J.  Murray,  one  W.  J. 
Stewart,  and  one  W.  Mudford,  togetker  with 
certain  other  persons,  on  and  before  the  ftod 
day  of  February  1827,  were  the  proprietors 
of  a  certain  public  newspaper,  and  so  conti- 
nued until  and  after  the  2nd  day  of  Febru- 
ary 1828,  and  the  said  James  Donn  was 
engaged  by  the  said  proprietors  as  a   re- 
porter of  the  proceedings  in  the  Court  of 
king's  Bendi,  and  also  of  the  proceedings 
in  the  House  of  Commons»  for  the  said 
newspaper,  for  the  space  of  one  year,  be- 
ginning on  the  said  2nd  day  of  Febrmry 
1827,  at  the  salary  of  Ave  guineas  a  we^ 
during  the  whole  of  the  said  year;  and  the 
said  James  Dunn  entered  upon  his  duties 
as  such  reporter,  and  continn^  to  perform 
the  same  until  the  4th  day  of  August  1B2T« 
when  he  was  discharged  from  his  said  em- 
ployment by  the  said  proprietors,  widioat 
any  just  cause  for  his  said  dischazfie  ;  and 
the  said  James  Dunn  after  that  time  cxMsti- 
nued  ready  and  willing,  and  tendered  and 
offered  to  perform  the  duties  o€  his  said 
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employment ;  and  the  said  James  Dunn,  in 
Michaelmas  term  1827,  filed  his  biil  in  a 
certain  action  of  assumpsit  against  the  said 
W.  J.  Stewart,  J.  Murray,  and  W.  Mud- 
ford,  which  said  bill  contained,  among  other 
counts,  a  count  for  the  wages  or  salary  of 
the  said  James  Dunn,  by  him  before  then 
done  and  performed  as  a  reporter  of  law 
proceedings  in  tlie  Court  of  King's  Bench 
and  of  debates  and  other  proceedings  in  tlie 
House  of  Commons,  and  for  publishing 
reports  of  such  law  proceedings,  debates, 
and  other  proceedings,  for  the  said  W.  J. 
Stewart,  J.  Murray,  and  W.  Mudford,  their 
servants  and  agents,  for  the  purpose  of 
publication  in  a  certain  public  newspaper  of 
them  the  said  W.  J.  Stewart,  J.  Murray,  and 
W.  Mudford;  and  also  a  count  for  work 
and  labour,  care  and  diligence,  before  that 
time  done,  performed,  and  bestowed  by 
Dunn  for  the  said  W.  J,  Stewart,  J.  Mur- 
ray, and  W.  Mudford,  at  their  instance  and 
request,  and  for  divers  material  and  neces- 
sary things  before  that  time  found  and  pro- 
vided by  Dunn  for  the  said  W.  J.  Stewart, 
J.  Murray,  and  W.  Mudford,  at  their  like 
instance  and  request,  and  used  and  applied- 
in  and  about  the  said  work  and  labour; 
and  also  a  special  count,  similar  to  the 
first  count  of  the  declaration  in  this  cause. 
The  plaintiff  laid  his  damages  at  300/.,  and 
the  defendants  pleaded  the  general  issue 
only. 

"  On  the  9th  of  July  1 S26,  all  matters  in 
difference  in  the  said  cause  between  the 

SlaintifF  and  the  said  W.  J.  Stewart,  J. 
lurray,  and  W.  Mudford,  were  referred  by 
order  of  Nisi  Prius  to  the  arbitrament  of 
T.  N.  Tftlfourd,  Esq.,  barrister-at-law ;  and 
it  was  ordered,  that  the  costs  of  the  said 
suit  should  abide  the  event  of  the  award, 
and  that  the  costs  of  the  reference  should 
hfi  in  the  discretion  of  the  arbitrator.  That 
order  was,  on  Thursday  next  after  the  Mor- 
row of  All  Souls,  in  the  year  1828,  made  a 
rule  of  this  court.  Mr.  Talfourd,  on  the 
16th  of  September  1828,  made  his  award 
concerning  the  matters  so  referred  to  him, 
and  thereby  awarded  that  the  plaintiff  in 
the  said  cause  had  good  cause  of  action  in 
the  said  cause  against  the  defendants  in  the 
■ame,  to  the  amount  of  68/.,  which  he  was 
entitled  to  recover  as  and  for  his  damages 
in  the  said  cause ;  and  he  also  awarded  and 
Vol.  VII.  K.B. 


adjudged,  that  the  defendants  in  that  cause 
should  pay  to  the  plaintiff  in  the  same  the 
said  sum  of  63/.  in  satisfaction  of  the  da- 
mages sustained  in  the  said  cause,  and  that 
the  cause  should  be  prosecuted  no  further ; 
and  that  the  defendants  in  that  cause  should 
pay  their  own  costs  of  the  reference  and  of 
that  award,  and  also  should  pay  the  plain- 
tiff his  costs  in  that  cause,  and  of  the  said 
reference  and  award,  the  same  being  taxed 
by  the  proper  officer  of  the  court. 

The  said  W.  J.  Stewart,  J.  Murray, and  W» 
Mudfbrd,  the  defendants  in  the  said  cause, 
afterwards,  on  the  13th  of  November  1828, 
paid  to  the  plaintiff  in  the  same  cause  the 
damages  and  costs  as  by  the  said  award 
was  directed.  The  said  dismissal  of  the 
plaintiff  from  the  service  of  the  said  pro« 
prietors  was  proved  in  evidence  before  Mr. 
Talfourd  u^ion  the  said  reference ;  but  no 
claim  was  made  before  him  for  any  compen* 
sation  in  damages  for  such  dismissal,  except 
or  beyond  a  claim  for  the  amount  of  wages 
or  salary  accruing  up  to  the  27th  day  of 
October  1827  (being  the  day  on  which  the 
said  writ  in  the  said  action  was  served), 
except  so  far  as  the  counts  in  the  declara- 
tion above  set  forth,  and  the  evidence  of 
the  said  employment  and  the  said  dismissal, 
might  amount  to  such  a  claim ;  and  Mr. 
Talfourd,  in  assessing  the  said  damages, 
made  no  allowance  for  any  such  compensa- 
tion in  damages  aforesaid,  but  assessed  the 
same  as  the  amount  of  wages  or  salary 
accruing  up  to  the  said  27th  day  of  October, 
and  on  no  other  account  whatsoever." 

It  was  further  found,  by  Mr.  Malkin, 
that  the  declaration  in  the  present  action 
was  filed  af\er  the  payment  of  the  said  da- 
mages and  costs  in  the  former  action,  that 
is  to  say,  on  the  18th  of  November  1828 ; 
and  that  the  plaintiff  had  no  cause  of  action 
in  this  cause  against  the  said  defendant  in 
the  same,  except  upon  account  of  his  said 
dismissal  by  the  said  proprietors,  and  of 
their  failure  to  employ  him  as  aforesaid 
until  the  end  of  the  said  year. 

Upon  these  facts,  Mr.  Malkin  left  it  to 
the  Court  to  decide  whether  the  plaintiff 
was  entitled  to  recover ;  or  whether  he  was 
barred  by  the  previous  action  and  tlie  facts 
which  followed.  The  amount  of  the  plain- 
tiff's damages  was  assessed  at  52/.  105.,  if 
the  Court  should  be  of  opinion  that  he  was 
entitled  to  recover. 
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The  plaintiff  having  obtained  a  rule  to 
enter  a  verdict  for  that  sum,  cause  was 
now  shewn  by — 

Mr.  F.  Pollock  and  Mr.  R.  V,  Richards; 
and  the  rule  was  supported  by  Mr.  Camp* 
hell  and  Mr.  Tomlinson. 

For  the  defendants,  the  cases  of  Smith  v. 
Johnson{l),  and  Lard Bagoly.  JVtlliafM{2\ 
were  relied  on,  as  shewing  that  the  plaintiff, 
having  recovered  upon  a  count  adapted  to 
let  in  the  whole  amount  of  the  claim,  was 
concluded,  and  could  not  set  up  a  fresh 
demand  arising  out  of  the  same  subject 
matter.  And,  in  anticipation  of  the  case  of 
Hamhleton  v.  Veere{3)  being  cited  for  the 
plaintiff — [but  it  was  not] — it  was  observed, 
that  that  case  was  distinguishable,  as  there, 
the  action  was  in  tort ;  and  there,  too,  the 
relation  of  master  and  a])prentice  had  never 
been  extinguished.  Here,  the  contract  was 
dissolved ;  for  the  defendant  could  not 
afterwards  have  called  upon  the  plaintiff  to 
resume  his  labours  for  the  remainder  of  the 
year. 

For  the  plaintiff,  the  case  of  Vooght  v. 
Winch  (4)  was  relied  on,  as  shewing  that  the 
proceedings  in  the  former  action  did  not 
operate  conclusively  in  bar  unless  specially 
pleaded,  and  that  the  effect  of  giving  them 
in  evidence  under  the  general  issue  was  to 
let  in  the  question  whether  the  plaintiff  had 
or  had  not  been  satisfied  in  respect  of  his 
present  demand  ; — that  this  got  rid  of  the 
case  o^  Lord  Bagoi  v.  IVilliams ;  for  there 
the  former  judgment  was  specially  pleaded; 
— that  in  the  former  action  the  plaintiff  had 
recovered  only  for  the  by-gone  time,  and, 
according  to  the  cases  of  Gandell  y.  Am* 
iigny{S\  and  Eardly  v.  Prtcr(6),  could  only 
recover  for  that  time(7).  But  whatever  the 
plaintiff  might  have  recovered  under  the 
reference  of  tlie  former  case,  it  was  insisted, 
on  the  authority  of  Ravee  v.  Farmer  {S)^ 
and  GoUghtly  v.  Jellicoe{9),  that,  as  the 
matter  now  in  question  had  not,  in  fact, 
been   brought  before   the   arbitrator,   the 

(1^  )5  East,  SIS. 

(2)  3  R.  &  C.  «35 ;  a.  c.  5  D.  &  R.  87;  S  Law 
Journ.  K.B.  153. 
(S)  9  Saund.  169. 

(4)  S  Barn,  ft  Aid.  66f. 

(5)  4  Campb.  375. 

(6)  S  New  Rep.  333. 

(7)  SM.&P.S33;  f .  c.  6  Law  Jonra.  C.  P.  S44« 

(8)  4  Term  B«p.  146. 

(9)  Ibid.  147,  in  note. 


plaintiff  was  not  precluded  from  now  en- 
tering into  it. 

The  Court  took  time  to  consider;  and 
on  the  following  day  the  judgment  was 
delivered  by — 

Lord  Tenterden. — After  stating  the  facts, 
his  Lordship  observed — ^It  is  clear  that  the 
present  claim  might  have  been  brouj^ht  before 
the  arbitrator  on  that  occasion ;  and  in  the 
case  of  Smith  v,  Johnson  (10),  Lord  Eiien- 
borough  lays  it  down,  that,  where  all  mat- 
ters in  difference  are  referred,  the  party,  as 
to  every  matter  included  within  the  scope 
of  such  reference,  ought  to  come  forward 
with  tlie  whole  of  his  case.  So  here,  the 
present  claim  was  within  the  scope  of  the 
former  reference,  for  it  arose  out  of  the  dis<> 
missal.  It  was  the  duty  of  the  plaintiff  to 
bring  it  before  the  arbitrator,  if  he  meant  to 
insist  upon  it  as  a  matter  in  difference; 
and  we  are  of  opinion  that  he  cannot  now 
make  it  tlie  subject-matter  of  a  fresh  action. 

Rule  discharged. 
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PEYTOK  AND  OTHERS  V.  THE 
OOYERKORS  OF  ST.  THOMAS'S 
HOSPITAL. 


Action  on  the  Case — Party  Walls. 

1.  Semble — That  a  man  may  lawfully 
pull  down  his  house  adjoining  to  thai  oj  his 
neighbour,  mthout  taking  means  to  continue  to 
that  of  his  neighbour^  a  support  for  his  neigk" 
hour's  houscy  equal  to  that  which  was  gi9en 
by  his  own. 

ft.  But,  whether  it  issuft  incumhemi  on  him 
to  give  reasonable  notice  to  his  neighbour  of 
his  intention,  in  order  thai  his  neighbour  may 
himself  take  means  to  provide  adequate  «up- 
port  for  his  own  house — quaere. 

This  was  a  special  action  on  the  case. 
The  declaration  in  the  first  count  stated, 
that  a  certain  meaauage  or  dwelling-house 
was  in  the  possession  of  one  D.  as  tenant 
to  the  plaintiffs,  for  a  term,  which  dwelling- 
house  was  in  part  adjoining  to  a  house  of 
the  defendants;  yet  the  defendants,  con* 
triving,  &c.  to  aggrieve  the  platntiflls  in 

(10)  15  East,  fflS. 
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their  reversionary  interest  in  the  first- 
mentioned  house,  whilst  the  same  was  in 
the  possession  of  D,  as  such  tenant,  negli- 
gently, unskilfully,  wrongfully,  and  impro- 
perly, by  certain  servants  of  the  said  de* 
fendants,  altered,  pulled  down,  and  removed 
the  said  messuage  of  the  defendants,  so  in 
part  adjoining  to  the  plaintiffs'  house,  with- 
out shoring  up,  propping  up,  or  duly  se- 
curing the  adjoining  house  of  the  plaintiffs, 
in  order  to  prevent  the  same  from  being 
damaged  by  the  said  altering,  pulling  down, 
and  removal  of  the  defendants'  messuage, 
so  that,  for  want  of  such  shoring  up,  &c., 
the  plaintiffs'  house  became  and  was,  by 
and  through  the  altering,  pulling  down, 
and  removal  of  the  messuage  of  the  defen- 
dants, greatly  weakened,  damaged,  and 
injured,  and  in  part  fell  down.  The  second 
count,  after  stating  as  before,  that  a  certain 
dwelling-house  was  in  the  possession  and 
occupation  of  one  D.  as  tenant  to  the  plain- 
tiffs, in  part  adjoining  to  a  certain  other 
messuage  of  the  defendants,  and  connected 
therewith  by  a  certain  party-wall,  the  de- 
fendants so  negligently,  unskilfully,  wrong- 
fully, and  improperly  conducted  themselves, 
by  certain  servants  employed  by  them  in 
that  behalf  in  and  about  the  altering,  taking 
away,  pulling  down,  and  removing  the  de- 
fendants' house ;  that  the  plaintiffs'  house, 
by  such  negligent,  unskilful,  and  improper 
conduct,  became  greatly  weakened  and 
damaged,  &c.  To  these  were  added  other 
counts,  which  charged  the  defendants  with 
negligence  in  the  pulling  down  of  the  party- 
wall  between  the  two  houses. 

The  defendants  pleaded  not  guilty. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  the  London  Sittings  after  Trinity 
term  1828,  when  the  following  appeared  to 
be  the  principal  facts : — The  houses  in  ques- 
tion were  in  Cheapside ;  tiie  plaintiffs'  was 
in  the  occupation  of  D.  their  tenant,  and 
the  defendants'  house  adjoined  to  the  west- 
ward, at  the  corner  of  Honey-lane.  The 
latter  had  been  for  some  years  in  bad  re- 
pair, and  supported  by  strutts  or  shores 
placed  against  the  house  at  the  opposite 
side  of  the  lane.  Ultimately  the  defen- 
dants resolved  to  take  down  the  house  and 
rebuild  it,  and  they  agreed  with  one  Lees 
to  demise  the  premises  to  him  on  a  build- 
ing lease ; — after  this  agreement  Lees  sold 
the  materials  of  the  old  house  by  auction, 


and  the  purchasers  pulled  it  down,  and  in 
so  doing  they  removed  the  strutts  by  which 
it  had  been  supported.  The  plaintiffs' 
house,  in  consequence  of  the  removal  of 
the  defendants'  house,  and  the  strutts,  se- 
parated from  the  house  next  adjoining  to 
the  eastward,  and  was  materially  injured. 
No  person  shored  up  the  plaintiffs'  house 
either  externally  or  internally  ;  the  plain- 
tiffs themselves  had  put  up  some  internal 
suppoits,  but  not  sufficient  for  the  pur- 
pose ;  and  it  seemed  to  be  agreed,  that,  if 
the  plaintiffs'  house  had  been  properly 
shored  inside,  the  injury  would  not  have 
happened.  There  were  some  minor  factSi 
which  appear  afterwards  in  the  judgment. 
These  being  the  main  facts,  Lord  1  enter- 
den  was  of  opinion,  that  the  injury  had  not 
arisen  from  any  misconduct  on  the  part  of 
the  defendants ;  and  that  the  plaintiffs,  and 
not  the  defendants,  were  bound  to  prop  up 
the  plaintiffs'  house.  The  plaintiffs  were 
therefore  nonsuited. 

A  rule  had  been  obtained 'on  the  mo- 
tion of  the  late  Solicitor  General  (Sir 
N.  C.  Tindal)  for  setting  aside  the  nonsuit: 
it  was  granted  on  two  grounds — first,  that 
the  defendants  were  answerable  f6r  the  in- 
jury arising  from  the  removal  of  their 
house  ;  the  Solicitor  General  stating,  as  a 
legal  proposition,  that  if  a  man  pulled  down 
his  own  house  next  door  to  that  of  his 
neighbour,  he  was  bound,  at  bis  peril,  to 
do  it  in  such  a  manner  as  not  to  injure  his 
neighbour's  house ;  and  the  Solicitor  Ge- 
neral contended,  that  the  present  case  fell 
within  that  proposition. 

The  second  point  made  on  the  motion 
was,  that,  even  supposing  the  defendants 
were  not  bound  to  shore  up  the  plaintiffs' 
house,  they  were  bound  to  give  him  rea- 
sonable notice  of  their  intention  to  pull 
down  their  own,  that  he  might  take  the 
necessary  precaution.  The  case  of  Jones 
V.  Bird(l),  was  relied  upon  as  expressly  in 
point.  In  the  present  case  there  had  been 
a  question  as  to  notice,  and  the  Solicitor 
General  contended,  that  the  evidence  of 
notice  was  insufficient;  but  as  the  case 
went  off  upon  another  point,  it  is  not  ne- 
cessary to  state  the  evidepce  in  this  re- 
spect. 

Cause  was  now  shewn  against  the  rule 

(1)  SB.&A.  837i  1D.&R.497. 
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on  behalf  of  the  defendants  by  Sir  James 
Scarlett  and  Mr,  C.  Cresswell;  and  the  rule 
was  supported,  on  behalf  of  the  plaintifis, 
by  Mr,  Brodrick  and  Mr,  Dodd, 

For  the  defendants,  it  was  contended, 
that,  unless  their  act  of  pulling  down  their 
own  house  was  wrongful,  no  action  could 
be  maintained  by  the  plaintiffs  for  the  da- 
mage they  had  sustained ;  and  that  no  point 
could  be  raised  in  this  action  as  to  want  of 
notice,  there  being  no  count  charging  the 
pulling  down  without  reasonable  notice  to 
the  plaintiffs. 

In  support  of  this  argument  the  cases  of 
iThe  King  v.  the  Commissioners  of  Sewers 
for  tlte  Levels  of  Pagham  (2),  and  Virtue  v. 
Birde  (3) ;  also  Com,  Dig.  Action  upon  the 
case,  A ;  and  Domains  Civil  Lhw,  book  ii. 
title  8.  art.  9.  "Damage  occasioned  by 
Fault,"  were  relied  on.  The  case  of  Jones 
V.  Birdf  it  was  contended,  was  distinguish- 
able ;  for  the  defendants  were  public  com- 
missioners, and  had  a  power  to  enter  pre- 
mises to  shore  them  iip,  and  to  raise  money 
to  defray  the  expense.  Btdlard  v.  Harri-^ 
son  (4)  was  also  cited,  as  shewing  that  the 
defendants  would  not  have  been  liable  to 
repair  their  house ;  and  that,  if  instead  of 
pulling  it  down  they  had  allowed  it  to  de- 
cay and  to  fall,  they  would  not  have  been 
liable  for  the  injury  which  such  fall  might 
produce  to  the  plaintiffs'  house. 

For  the  plaintiffs,  it  was  contended,  that 
the  proposition  laid  down  by  the  late  Solici- 
tor General,  on  moving  for  the  rule,  could 
not  be  controverted;  that  the  cases  cited 
were  cases  of  acts  of  nonfeazance,  while 
this  was  of  misfeazanee ;  and  that  the  case 
of  Edwards  v.  Halinder{6)  shewed  the 
soundness  .of  the  distinction  between  the 
two.  There,  the  tenant  of  a  cellar  recover- 
ed against  the  tenant  of  the  warehouse  above 
for  placing  so  great  a  weight  on  the  floor, 
that  it  gave  way  and  crushed  the  plaintiff's 
goods  in  the  cellar.  It  was  there  admitted 
that  the  defendant  would  not  have  been 
liable  if  the  floor  had  given  way  merely  from 
want  of  repair.  It  was  also  contended,  that 
it  was  not  necessary  to  charge  in  the  decla- 
ration, in  express  terms,  that  a  proper  notice 

(f )  8  B.  &  C.  355;  s.  c.  C  M.  &  R.  469;  6  Law 
Journ.  K.B.  338. 
(5)  3  Lev.  196. 

(4)  4  Maa].&Se]w.387. 

(5)  Popk.  46 }  2  Leon.  93. 


had  not  been  given ;  that  the  charge  of 
negligence  was  sufficient,  and  that  if  a  pro- 
per notice  had  been  given,  that  fact  would  be 
an  answer  to  the  charge  of  negligence. 
The  cases  of  Robinson  v.  Lewis  (G),  Roberts 
V.  Read{7)t  and  Roothv,  WUson{d)^  were 
also  cited  as  favourable  to  the  plaintiflk* 
case ;  but  the  case  of  Jones  v.  Bird  was 
relied  on,  as  expressly  in  point. 

The  Court  took  time  to  consider,  and  on 
the  7th  of  July  the  judgment  was  delivered 
by- 

Lord  Tenterden. — After  stating  the  first 
and  second  counts  of  the  declaration,  his 
Lordship  proceeded :  —  This  declaration 
does  not  allege,  as  a  fact,  that  the  plaintifis 
were  entitled  to  have  their  house  supported 
by  the  defendants'  house ;  nor  does  it,  in  our 
optnion>  contain  any  allegation  from  which  a 
title  to  such  support  can  be  inferred  as  a 
matter  of  law.  The  complaint  also  in  both 
counts  relates  to  the  fact  of  taking  down  the 
defendants'  house,  and  the  manner  in  which 
that  was  done.  The  first  count  is  evidently 
framed  upon  an  assumption,  that  it  was  the 
duty  of  the  defendants  to  use  the  necessary 
means  to  sustain  the  plaintiffs  house  when 
they  took  down  their  own ;  the  second 
count  is  more  general,  but  it  does  not  charge 
the  want  of  notice  of  taking  down  the  de- 
fendants' house,  in  order  that  the  plaintiffs 
might  themselves  use  the  necessary  means 
to  sustain  their  own  property,  as  the  injury 
complained  of:  and  consequently,  in  our 
opinion,  the  action  cannot  be  maintained 
upon  the  want  of  such  notice :— even  con- 
ceding for  the  present,  that,  as  a  matter  of 
law,  the  defendants  were  bound  to  give 
notice  beforehand;  upon  which  point  of 
law  we  are  not,  in  this  case,  called  upon  to 
give  any  opinion.  I  have  been  thus  par- 
ticular in  noticing  the  declaration,  because 
it  furnishes  an  answer  to  most  of  the  argu- 
ments that  were  advanced  on  the  behalf  of 
the  plaintiffs*  On  the  trial,  it  appeared, 
upon  the  plaintiffs'  evidence,  that  the  two 
houses  were  very  old  and  decayed,  the 
party-wall  between  them  weak  and  defec- 
tive ;  that  for  some  time  pieces  of  timber, 
called  strutts,  had  been  carried  across 
Honey-lane,  on  the  east  side  whereof  the 

(6)  10  East,  3t7. 

(7)  16  Id.  f f5. 

(8)  1  Ban.  &  Aid.  59. 
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defendants'  house  was  situate,  to  the  oppo- 
site house  on  the  west  side  of  that  lane ;  that 
the  plaintiffs'  house    adjoined  the  defen- 
dants* eastward ;  that  these  strutts,  by  pre- 
venting the  defendants'  house  from  falling 
westward,  had  the  effect  also  of  preventing 
the  plaintiffs'  house  from  falling  that  way  ; 
that  when  the  defendants'  house  was  taken 
down,  these  strutts  were  necessarily  remov- 
ed,  and  no  other  or  longer  strutts  substi- 
tuted, extending  from  tlie  plaintiffs'  house 
to    the    house    on  the   opposite   side    of 
Honey-lane,  nor  any  upright  shores  placed 
within  the  plaintiffs'  house  to  sustain  the 
floors  and  roof  without  the  aid  of  the  party- 
wall;    It  appeared,  also,  that  if  either  of 
these  measures  had.been  adopted,  the  plain- 
tiffs' house  might  have  stood;  but  that, 
neither  of  them  being  adopted,  it  soon  be- 
came sepafated  from  the  house  adjoining  to 
it  on  the  east,  and  either  partly  fell  or  was 
necessarily  taken  down,  and  rebuilt,  being  in- 
jured, dangerous,  and  uninhabitable.  There 
was  no  evidence  to  shew  whether  the  two 
houses  had  been  erected  at  the  same  time, 
or  at  different  times ;  from  their  construc- 
tion, it  seems  likely,  that  they  were  built  at 
or  about  the  same  time.     The  freehold  was 
then  in  different  hands  ;  and  as  the  gover- 
nors of  the  hospital  are  not  likely  to  have 
bought  or  sold  in  modem  times,  it  is  pro- 
bable, that  the  freehold  was  also  in  different 
hands  when  the  houses  were  built.     Tliese, 
however,  are  but  conjectures ;  if  the  facts 
either  way  would  have  aided  the  plaintiffs' 
case,  it  was  their  duty  to  have  proved  those 
facts.     It  did  not  appear  that  the  defen- 
dants gave  any  previous  notice  of  their  in- 
tention of  pulling  down  their  house,  or  of 
the  time  of  doing  so,  but  the  defective  state 
of  both  houses  was  of  course  known  to  the 
parties.     There  had  been  previous  discus- 
sions and  treaty  between  them,  especially 
with  regard  to  the  party-wall ;  and  a  notice 
of  rebuilding  the  party- wall  under  the  act 
of  parliament  had  been  given,  but  the  de- 
fendants' house  was  pulled  down  before  the 
expiration  of  the  time  mentioned  in  that 
notice.     The  operation  of  taking  down  the 
defendants'  house  was  carried  on  by  day; 
and  the  operation  must  have  been  seen  and 
known  by   the  occupier  of  the  plaintiffs' 
house.     These  being  the  facts  in  evidence, 
on  the  trial,  I  was  of  opinion,  at  the  close 
of  the  plaintiffs'  case,  that  it  was  their  duty 


to  support  their  owti  house  by  shores  within, 
and  upon  that  ground  1  directed  a  nonsuit. 
A  rule  for  setting  aside  a  nonsuit  was 
granted  in  the  ensuing  term ;  cause  was 
shewn,  and  the  matter  very  well  argued  on 
both  sides  during  the  present  term.  We 
have  considered  it ;  and  adverting  to  the 
facts  proved,  and  to  the  want  of  evidence 
firom  which  a  grant  to  the  plaintiffs  of  a 
right  to  the  support  of  the  adjoining  house 
might  be  inferred,  and  to  the  form  of  the 
declaration,  we  think  the  nonsuit  was  right, 
and  therefore  the  rule  for  setting  it  aside 
must  be  discharged. 

Ruk  discharged* 


;•.} 


MARSHALL  AND  AKOTHBR,  EXE- 
CUTORS, -O.  WILDER.* 


1829 

July  8 
Costs — Executors. 

1.  Where  an  executor  pleads  nonassumpBh 
by  hit  testator,  and  also  plene  administravit, 
and  the  plaintiff  takes  issue  upon  both  pleas, 
and  the  issue  upon  non  assumpsit  is  found  for 
the  plaint^,  and  that  upon  plene  administra- 
vit for  the  executor,  the  latter  is  entitled  to 
his  general  costs  in  the  cause,  upon  the  rule 
that  there  is  one  plea  which  answers  the  action* 

2.  But  where  to  such  pleas  the  plaintiff 
takes  issue  upon  the  plea  non  assumpsit,  and 
admits  the  truth  of  the  plea  of  plene  admi- 
nistravit, taking  judgment  of  assets  quando 
acciderint,  and  the  issue  upon  the  plea  of 
non  assumpsit  is  found  for  the  plaintiff,  he 
is  entitled  to  the  general  costs  against  the 
executor,  upon  the  principle,  that  he  forced 
the  plaintiff  on  to  trial,  by  a  plea  which  he 
could  not  support* 

This  was  a  writ  of  error  from  the  Com- 
mon Pleas.  The  action  was  in  assumpsit 
by  Wilder  v.  Marshall  and  Hobson,  execu- 
tor and  executrix  of  Hobson,  for  goods 
sold  and  delivered  to  the  testator  on  pro- 
mises by  him ;  and  on  an  account  stated 
with  the  defendants  as  executor  and  exe- 
cutrix of  monies  due  from  the  testator. 
The  executors  pleaded,  first,  non  assumpsit 
as  to  all  the  promises ;  secondly,  plene  ad- 
mmistravit.  The  plaintiff*  joined  issue,  and 

*  In  the  note  at  p.  157  of  the  Common  Pleas  Re- 

Cin  this  volome,  the  reference  should  hare  heen  to 
ih  V.  Wood,  K.B.  327. 
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went  to  trial  on  the  first  plea,  and  took 
judgment  of  assets  quando^  &c.  upon  the 
second.  The  jury  found  for  the  plaintiff 
as  to  the  promises  alleged  to  have  been 
made  by  the  testator,  with  %7L  damages, 
and  40«.  costs,  and  for  the  defendants  as 
to  tlie  promise  alleged  to  have  been  made 
by  them ;  and  the  plaintiff's  costs  of  in- 
crease were  taxed  at  91/.  6f.  2cf.,  and  judg-> 
ment  was  entered  up  for  the  whole  of  these 
damages  and  costs  *'  to  be  levied  of  the 
goods  and  chattels,  which  were  of  the  said 
J.  Hobson  at  the  time  of  his  death  in  the 
hands  of  the  defendants  as  executor  and 
executrix  as  aforesaid,  to  be  administered, 
if  they  have  so  much  thereof  in  their  hands 
to  be  administered ;  and  if  they  have  not 
so  much  thereof  in  their  hands  to  be  ad- 
ministered, then  the  sum  of  92{|.  ts,  Zd.  of 
the  damages  aforesaid,  being  for  the  costs 
and  charges  aforesaid,  to  be  levied  of  the 
proper  goods  and  chattels  of  the  defen- 
dants." Errors  were  assigned,  and  the 
plaintiff  joined  in  error. 

Mr,  Wightman,  for  the  executors,  con- 
tended, that,  as,  accordmg  to  the  case  of 
Edwards  v,BetheU(l\  where  all  the  earlier 
cases  were  considered,  the  executors 
would  have  been  entitled  to  costs  in  case 
the  plaintiff,  instead  of  taking  judgment  of 
quando  acciderintf  had  taken  issue  on  th& 
plea  of  plene  administravit,  the  plaintiff 
could  not,  by  admitting  the  truth  of  the 
defendants'  plea,  place  them  in  a  worse 
situation,  than  if  an  issue  on  that  plea  had 
been  found  for  them;  and  that  an  exe- 
cutor was  not  liable  to  costs  unless  he 
pleaded  a  plea  false  to  his  own  know* 
ledge. 

Mr.  Follett,  contr^,  was  stopped. 

Lord  Tenierden* — I  am  of  opinion  that 
the  judgment  of  the  Court  below  ought  to 
be  affirmed.  If  the  defendant  had  pleaded 
a  plea  ofplene  administravU  only,  the  plain- 
tiff might  have  taken  judgment  of  assets 
quando  acciderint  without  incurring  the 
costs  of  a  trial.  But  the  executors,  by 
pleading  that  the  testator  never  promised, 
compelled  the  plaintiff  to  incur  those  costs. 
It  is  true,  that  if  issue  had  been  taken  on 
both  the  pleas,  and  the  second  (a  bar  to 
the  action)  had  been  found  for  the  defen- 
dants, the  rule  established  in  ordinary  cases 

*    (1)  1  Baro.  &  Aid.  254. 


where  any  plea  answering  the  action  is 
found  for  the  defendants^  would  have  been 
applicable.  But  the  plaintiff  did  not  do 
that ;  he  admitted  the  truth  of  the  second 
plea,  without  putting  the  defendants  to  the 
expense  of  proving  it,  but  was  compeUed 
to  go  down  to  trial  on  the  other  issue,  in 
order  to  avail  himself  of  the  judgment  of 
assets  quando  acciderint.  The  costs  of 
going  to  trial  have  therefore  been  entirely 
caused  by  the  act  of  the  executors. 

Mr,  Justice  Bayley, — The  case  of  Ed' 
wards  v.  Bethell  only  decided  that  where  a 
plea  of  the  general  issue  is  found  against 
an  executor  and  flene  administramt  for 
him,  he  is  entitled  to  a  general  judgment 
in  his  favour,  and  to  the  general  costs  of 
the  action.  It  has  been  contended,  that  an 
executor  is  never  liable  to  costs  de  horns 
propriis,  unless  he  pleads  a  plea  false  to  his 
own  knowledge.  But  that,  1  apprehend, 
is  not  the  rule.  Where  he  pleads  a  plea 
false  to  his  own  knowledge,  as  a  false  plea 
of  plene  administravity  he  is  liable  not  only 
to  pay  the  costs,  but  the  damages  also  de 
bonis  propriis.  But,  if  he  pleads  a  plea 
which  he  cannot  support,  although  it  be 
not  false  to  his  knowledge,  and  the  plaintiff 
is  by  that  plea  driven  to  trial,  and  obtains 
a  verdict,  he  is  entitled  to  judgment  for 
the  whole,  in  the  first  instance,  de  bonis 
testatoriSf  and,  if  there  are  not  assets,  then 
to  the  COSTS  de  bonis  propriis  of  the  exe- 
cutor, 

Mr,  Justice  Littledale, — I  am  of  the  same 
opinion.  I  have  always  imderstood  the 
course,  in  such  pleadings  as  these,  to  be, 
that  the  plaintiff  is  entitled  to  costs.  He 
should  not  recover  the  debt  out  of  the  exe- 
cutor's property;  but  as  the  costs  are 
incurred  in  consequence  of  the  defendants 
having  pleaded  a  plea  which  they  could  not 
support,  and  having  by  that  plea  alone  forc- 
ed the  plaintiff  to  trial,  it  is'right  that  they 
should  pay  them  if  they  have  not  assets  of 
the  testator's  sufficient  for  that  purpose. 
rRoll.  Abr.  953,  is  to  this  effect.  The  case 
o£Deame  v.  Grimp  and  others  (^Z)  has  been 
in  some  measure  overruled. 

Judgment  affirmed, 

[As  to  the  right  ofthe  executor  to  charge 
such  costs  against  the  estate,  see  FMden 
T.  Fielden,  1  Sim.  &  Stu.  255.'] 

(8)  2  Sir  W.  Dl.  1275. 
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».  WOOD  AND  ANOTHER. 


Arbitration — Submission  revoked, 

1.  When  two  parties  hoM  submitted  t<^ 
refer  to  arbiiration,  and  then  one  of  them 
becomes  bankrupt^  whether  the  bankruptcy  is 
of  itself  a  revocation  of  the  submission^  quaere. 

2.  Though  it  be  not  of  itself  such  a  revo* 
catianf  if  the  interett  in  the  subject-matter  of 
the  party  mho  becomes  bankrupt  passes  to  his 
auigneeSt  the  other  party  is  justified  in  re-' 
voking  the  submission ;  because^  as  the  assign 
nees  would  not  be  bound  by  tlie  submissioUf  it 
is  no  longer  mutual. 

This  was  an  action  of  covenant. — The 
declaration  averred,  that  before  Rowe  be- 
came bankrupt,  by  an  indenture  made  be- 
tween the  defendants  of  the  one  part,  and 
Rowe  of  the  other  part  (after  reciting, 
amongst  other  things,  that  Rowe  alleged 
that  he  was  entitled  to  charge  the  defen- 
dants, or  one  of  them,  the  loss,  or  some 
part  or  share  of  the  loss,  which  had  arisen 
to  him  by  or  in  consequence  of  the  pur- 
chase of  three  ships  of  war,  in  or  about 
which  the  said  defendants  wholly  disputed, 
and  that  there  were  other  differences  and 
disputes  between  the  defendants  and  Rowe 
respecting  the  said  ships,  all  which  dif- 
ferences and  disputes  they  had  agreed  to 
refer  to  an  arbitrator  in  the  said  indenture 
mentioned,)  in  consideration  of  the  pre- 
mises, the  said  parties  thereto  did  mutually 
agree  to  stand  to  and  abide  by  the  award 
of  W.  S.  of,  upon,  and  concerning  the  said 
disputes  and  differences,  &c.,  and  that  the 
parties  should  not,  nor  would,  in  any  man- 
ner obstruct,  hinder,  or  impede  the  said 
arbitrator  in  making  an  award.  The 
breach  assigned  was,  that  the  defendants 
revoked  their  said  submission.  The  de- 
fendants pleaded  the  bankruptcy  of  Rowe 
generally  before  the  revocation,  and  also  a 
special  plea  of  Rowe's  bankruptcy,  and 
adding,  that  before  any  award^as  made 
the  commissioners  assigned  to  A.  B.  (the 
provisional  assignee)  all  claim,  right,  inte- 
rest, or  demand  whatsoever,  of  or  belonging 
to  the  said  Rowe,  in  or  concerning  all  and 
every  the  matters  or  things  in  dispute,  or 


difference  between  him  and  the  defendants. 
Demurrer  to  the  plea  of  bankruptcy  ge- 
nerally. Replication  to  the  other  plea, 
that,  after  the  assignment  to  A.  B.  the 
plaintifi  were  duly  chosen  assignees  of  the 
estate  and  effects  of  Rowe,  and  A.  B.  as- 
signed to  them  all  and  singular  the  goods, 
wares,  and  chattels,  debts,  sum  and  sums 
of  money,  and  all  other  the  personal  estate 
of  which  Rowe,  or  any  person  in  trust  for 
him,  was  possessed,  or  entitled  to,  at  the 
time  of  his  bankruptcy.  To  this  replica- 
tion there  was  a  demurrer. 

Mr,  Follett  (in  support  of  the  demurrer,) 
for  the  defendants. — First,  the  bankruptcy 
of  Rowe  was  of  itself  a  revocation  of  the 
authority  of  the  arbitrators ;  so  that  the 
revocation  by  the.  defendants  was  an  act  of 
surplusage — ^a  mere  nullity.  But,  secondly, 
if  the  bankruptcy  was  not  of  itself  a  revo- 
cation, the  defendants  had  a  right  to  revoke 
the  submission;  because,  as  the  present 
plaintiffs,  the  assignees,  were  not  bound  by 
that  submission,  it  is  but  reasonable  that 
the  defendants  should  be  allowed  to  re- 
lieve themselves  from  it :  as  the  agreement 
between  the  parties  was  no  longer  mutual. 
The  first  proposition  is  shewn  by  the  obvi- 
ous fact,  that  Rowe,  the  bankrupt,  had  lost 
all  power  over  the  subject-matter  of  the 
arbitration.  Marriage  of  a  feme  sole  after 
submission  is  a  revocation  of  the  autho- 
rity :  Sir  W.  Jones,  388  ;  Charnley  v.  Win' 
Stanley  ( 1 ) ;  Saccum  v.  Norton  (2 ).  By  ana- 
logy it  may  be  inferred,  that  bankruptcy 
revokes  the  authority.  In  Hoviil  v.  Lefh^ 
waite{S),  and  Hudson  v.  Granger  {4\  it 
was  held,  that  a  power  of  attorney  to  re- 
ceive money  was  revoked  by  bankruptcy. 

But,  at  all  events-,  the  bankruptcy  of 
Rowe  justified  the  defendants  in  revoking 
the  authority.  If  the  parties,  by  that  cir- 
cumstance, were  no  longer  upon  equal 
terms,  it  can  scarcely  be  denied  that  the 
party  who  was  at  a  disadvantage  by  a  cir- 
cumstance over  which  he  had  no  control, 
had  a  right  to  relieve  himself  from  that 
disadvantage.  Cases  are  not  necessary  to 
shew  that  a  submission  to  arbitration  must 

(1)  5£ast,2d6. 
(S)  f  Keb.  865. 

(3)  5  Eip.  N,P.  158. 

(4)  5  Btrn.  k  Aid.  S7. 
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be  mutual,  and  must  bind  all  the  parties  to 
it.  The  cases  however  of  Dillff  v.  Pol^ 
hill{5\  Bidden  v.  Dowse  (6),  And  Ferrer  v. 
Oven  (7),  illustrate  that  rule.  And  the  case 
of  JBx  parte  Kemsheadt  in  re  CotiereU{H)  is 
an  express  authority,  shewing  that  the  sub- 
mission made  before  the  bankruptcy  was 
not  binding  on  the  assignees.  The  only 
case  which  at  first  sight  may  appear  to 
bear  against  the  present  argument,  is  that 
of  Andrews  v.  Palmer  (9). 

[^Lord  Tenlerden. — ^That  case  is  not 
against  you.  There,  a  verdict  was  taken 
subject  to  the  award :  and  the  Court  held, 
that  the  award,  when  made,  referred  to  the 
time  at  which  the  verdict  was  taken.] 

Then,  there  is  no  other  point  against 
which  the  defendant  has  to  contend.  But, 
even  if  there  was  no  right  to  revoke  the 
submission,  the  plaintiffs,  as  assignees, 
have  no  right  to  maintain  this  action.  The 
breach  of  the  contract  was  committed 
after  the  bankruptcy.  The  right  of  action 
was  not  a  debt  due  to  the  bankrupt,  nor 
does  it  come  within  the  description  of  pro- 
perty which  passes  to  assignees  of  a  bank- 
rupt. In  this  respect,  the  case  is  different 
from  that  of  Smith  v.  Ccffin  (lO),  where  it 
was  held,  that  a  right  to  maintain  a  real 
action  passed  to  the  assignees.  Here,  the 
whole  was  matter  of  personal  contract. 

Mr.  R.  V.  Richards^  contra. — Much  of 
the  argument  of  the  other  side  may  be 
admitted ;  but  none  of  the  authorities  cited 
go  to  shew  that  bankruptcy  is  a  revocation 
of  the  submission ;  and  the  opinion  of  the 
Court  in  Andrews  v.  Palmer  seemed  to  be 
that  it  was  not.  The  case  of  Haswell  v. 
Thmrogood{\\)  is  also  an  authority  to  the 
same  effect.  There,  an  award  was  made 
after  the  bankruptcy ;  and  the  award  being 
against  the  plaintiff*,  the  Court  granted  an 
attachment  against  him  for  non-payment  of 
the  costs.  This  they  would  not  have  done 
if  the  bankruptcy  had  revoked  the  sub- 


mission. 


(5)  3Stn.935. 

(6)  6  B.&  C.  S55 ;  8.0.  5  Law  Joan.  K.B.  128. 

(7)  7B.&C.  427;  Lcl  M.  6c  R.  228;  6  Law 
Joarn.  K.B.  28. 

(8)  1  Rose,  149. 

(9)  4  Bam.  &  Aid.  250. 
(10)2H.B1.444. 

(11)  7  Ban.  &  Creas.  705i 


Mr.  Folleltt  in  reply,  cited  Aston  v. 
George (li),  as  shewing  that  there  were 
cases  wherein  a  party  might  reasonably 
revoke  the  submission. 

Lord  Tenierden  (after  stating  the  plead- 
ings).— All  that  was  the  subject-matter 
of  this  reference  (the  interest  of  Rowe  in 
the  ships)  passed  to  the  assignees;  and, 
upon  this  taking  place,  the  defendant  re- 
voked the  submission.  Now,  it  is  not 
necessary  for  us  to  lay  down  any  general 
rule  upon  the  question,  whether  the  bank- 
ruptcy of  either  party  to  a  submission  is, 
of  itself,  a  revocation  of  the  submission. 
It  is  admitted  that  the  assignees  would  not 
have  been  bound  by  the  submission.  Then, 
can  we  say  that  the  defendant  had  not  a 
right  to  revoke  the  authority  of  the  arbi- 
trator? All  the  authorities  cited  shew,  that, 
in  the  case  of  a  submission  to  arbitration, 
for  one  party  to  be  bound,  all  ought  to  be 
bound. 

Mr.  Justice  Bay  ley. — The  object  of  a 
reference  is  to  bring  about  a  final  determi- 
nation of  the  matter  in  dispute.  Here,  the 
matter  could  not  be  finally  determined; 
for  the  assignees  would  not  be  bound  by 
the  result.  The  defendant  was  therefore 
justified  in  preventing  the  further  proceed- 
ing of  a  reference,  the  main  object  of  which 
had  been  defeated  by  an  act  to  which  he 
was  no  party. 

Mr.  Justice  Littledak. — It  is  an  admit- 
ted principle,  that  the  very  essence  of  an 
arbitration  is,  that  the  submission  should 
be  mutual,  and  that  the  award  should  be 
mutual  and  final.  Here,  although  the  sab- 
mission  was  at  first  mutual,  it  did  not 
continue  so,  but  an  assignment  was  made 
of  Rowe's  claims,  which  destroyed  the 
mutuality.  Neither  would  the  award  have 
been  mutual  if  made,  it  would,  as  to  one 
side,  have  been  quite  ineffectual ;  and  this 
change  was  the  effect  of  Rowe's  bankrupt- 
cy. I  think,  therefore,  that  the  defendants 
were  justified  in  putting  an  end  to  the 
arbitration. 

^  Judgment  for  the  defendants. 

(12)  2  B.  &  A.  395;  1  Cbit.  200. 
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1829.  )  In  the  matter  of  arhUrtUum  he^ 
Jane  ft2.  y    tween  cassbll  and  amotbbr. 

Award — C/toice  of  Umpire. 

Where  there  is  a  reference  to  two  persom 
who  have  power  to  nominate  a  thirds  their 
nomination  must  be  the  result  of  their  judg-' 
mentf  and  not  that  of  chance ;  and  if  such 
nomination  be  the  result  ofchance^  the  Court 
will  set  aside  tite  award,  unless  the  parties 
have  consented  to  the  arrangementt  or  after" 
wasdsacqwesced  in  it,  * 

The  submission  in  this  case  was  to  two 
persons,  Adams  and  Chappie,  and  such 
third  person  as  they  should  appoint.  They 
could  not  agree  upon  a  third  person,  and 
they  therefore  agreed  that  each  should 
name  two ;  that  the  names  of  the  four  should 
be  written  on  pieces  of  paper  and  put  into 
a  hat ;  that  one  should  thence  be  drawn 
out ;  and  that  the  name  so  drawn  out  should 
be  the  third  person*  That  third  person  and 
the  two  arbitrators  afterwards  proceeded  in 
lieartng  the  matter;  but  the  award  was 
made  by  the  third  person  and  one  of  the 
arbitrators.  This  third  person  was  one  of 
the  two,  whose  names  were  put  in  the  hat 
by  the  arbitrator  who  joined  with  him  in 
making  the  award. 

It  was  moved  to  set  this  award  aside. 
The  party  applying  did  not  know  of  the 
manner  in  which  the  third  person  was  ap- 
pointed until  after  the  award  was  made. 

The  case  was  argued  last  term  by  Mr, 
F,  PoUock  and  Mr,  R,  Bayley,  in  support  of 
the  award,  and  by  Mr,  Godson  against  it. 

In  support  of  the  award,  the  case  of 
Neale  y.  Ledger  (1)  was  relied  on  as  ex* 
pressly  in  point.  There,  two  arbitrators, 
having  each  proposed  a  third,  and  neither 
liking  to  abandon  his  own  choice,  (though 
not  exactly  disapproving  of  the  choice  of 
the  other,)  agreed  to  toss  up  which  of  the 
two  proposed  should  be  nominated.  The 
Court  held  the  award  to  be  good,  and  Lord 
Ellenborough  distinguished  the  case  from 
that  of  a  tossing  up  which  of  the  two  should 
nominate  a  third. 

Against  the  award,  the  cases  of  Harris  v. 
Mitchell  (2),  and  Wells  v.  Cooke  (3)  were 
cited.  In  the  former,  the  arbitrators  could 

(1)  36  East,  51. 
(«)  2  Vern.  486. 
(3)  2  Barn.  &  Aid.  21B. 
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not  agree  who  should  be  umpire,  and  they 
threw  cross  and  pile  who  should  have  the 
nominatipn;  and  the  Court  set  aside  the 
umpirage.  In  the  latter,  the  arbitrators 
drew  lots  who  should  have  the  nomination 
of  the  umpire ;  and  the  Court  set  aside  the 
umpirage. 

[The  case  of  Young  v.  Miller  (4),  was  to 
the  same  effect,  though  it  was  not  cited  in 
the  argument,  nor  noticed  in  the  judg* 
ment.  There,  the  nomination  of  umpire 
was  decided  by  k)t;  and  the  Court  set  aside 
the  award.] 

The  Court  took  time  to  consider;  and 
this  day  their  opinion  was  delivered  by — 

Lord  Tenterden, — ( A Aer  stating  the  facts, 
and  the  cases  cited,) — The  facts  differ  very 
slightly  indeed  from  those  in  the  case  of 
NeaU  V.  Ledger,  Upon  the  authority  of 
that  case  I  was  at  first  disposed  to  support 
the  award ;  but  my  learned  Brothers  dif- 
fered in  opinion  from  me,  and  we  thought 
it  right  to  consider  the  subject  together. 
We  have  done  so,  and  we  are  now  all  of 
opinion,  that  this  mode  of  appointment  is 
bad.  When  parties  refer  in  this  manner 
they  expect  the  concurring  judgment  of  the 
two  in  the  appointment  of  a  third.  And, 
without  entering  into  any  nice  distinction 
between  the  facts  of  this  and  of  other  cases, 
we  think  it  is  better  to  lay  down  as  a  ge* 
neral  rule  that  the  appointment  of  the  third 
person  must  be  the  act  of  the  judgment 
and  will  of  the  other  two.  It  must  be 
matter  of  choice,  and  not  of  chance,  unless 
the  parties  consent  to  some  other  mode,  or 
by  their  subsequent  conduct  acquiesce  in  it. 
This  award  is  therefore  bad. 

Rule  absolute. 


1829     1 

t  A*    >BOTTIMGS0«fiaBY  AMD  ANOTHER. 

June  ftS,  \ 
Evidence^— Judgment  in  inferior  Court, 

Where  an  action  had  been  brought  in  an 
inferior  court,  and  was  thence  removed  into 
the  King's  Bench,  where  the  defendants 
pleaded,  and  the  cause  was  brought  on  for 
trial: — Held,  that  evidence  of  a  record  of  the 

(4)  3  B.  5t  C.  40<5 ;  s.c.5  D.  &  R.  263 ;  3  L«w 
Joarn.  K.B.  54. 
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action,  while  it  was  in  the  inferior  Court,  (by 
which  it  appeared  that  a  judgment  by  default 
in  the  action  had  been  suffered  by  the  defen" 
dantSfJ  was  inadmissible  on  the  trial  of  the 
action  in  tfte  King's  Bench, 

Case  for  an  excessive  distress. 

Plea — The  general  issue. 

On  the  trial,  before  Lord  Tenterden,  at 
the  Sittings  at  Westminster,  the  sittings 
afler  last  term,  a  verdict  was  found  for  the 
defendants.  The  case  afterwards  came 
before  the  Court,  upon  the  single  point, 
whether  a  judgment  between  the  parties 
was  evidence.  The  following  were  the 
facts  relating  to  that  point. 

The  action  had  been  originally  brought 
in  the  Palace  Court,  and  was  thence  re- 
moved (after  declaration,)  by  the  defen- 
dants by  writ  of  habeas  corpus. 

Upon  the  removal  of  the  cause,  the  de- 
fendants pleaded  in  this  Court  the  general 
issue.  But  the  plaintiff,  on  the  trial,  proved 
a  record  of  a  judgment  in  this  action  in  the 
Palace  Court,  by  which,  judgment  by  de- 
fault was  entered  against  the  defendants. 
The  witness  who  produced  it  stated  that  he 
bad  drawn  it  up,  in  consequence  of  the 
defendants  not  having  pleaded  in  time, 
according  to  the  practice  of  the  Palace 
Court. 

Lord  Tenterden  thought  the  evidence  of 
this  judgment  was  inadmissible ;  the  de- 
fendants had  pleaded  to  the  action  in  this 
Court ; — and  the  judgment  below  was  part 
of  the  present  record. 

Mr,  Erie  now  moved  for  a  new  trial. 

The  judgment  should  at  least  have  been 
received  in  evidence,  and  left  to  the  jury  as 
an  apparent  admission  by  the  defendants  of 
their  liability ;  subject  to  be  explained  if  the 
defendants  could  shew  that  it  arose  from 
some  mistake  or  omission  on  their  part.  A 
judgment  between  the  same  parties  is  ge- 
nerally conclusive :  Astlin  v.  Parkin  (1). 

[ilfr.  Justice  Bayley, — There,  a  new  ac- 
tion was  founded  upon  a  judgment  given  in  a 
former  one.  Here,  the  object  of  the  removal 
of  the  cause  was  to  have  tried  the  question, 
whether  the  defendants  were  liable  or  not. 
If,  as  you  contend,  they  were  bound  by  the 

(1)  2  Burr.  668. 


judgment,  and  the  plaintiff  was  entitled  to 
recover  something,  you  should  have  ap- 
plied to  the  Court  to  quash  the  writ — at 
least,  you  should  not  have  joined  issue  upon 
their  plea.] 

[Mr,  Justice  Parke. — ^If  the  judgment  by 
default  had  been  set  aside,  it  could  not 
have  been  evidence. '  The  removal  of  the 
cause  from  the  Palace  Court  was  the  legal 
effect  of  setting  aside  the  judgment.] 

[Mr,  Justice  LitUedaU, — ^It  is  the  same 
as  if  no  judgment  had  been  given.  The 
parties  appeared  at  issue  upon  the  present 
record.] 

It  was  not  proposed  in  the  present  case 
to  carry  it  farther  than  as,  primd  faciei  an 
admission. 

Lord  Tenterden, — I  think  it  was  alto- 
gether inadmissible.  The  admission  of  it 
would  cause  great  injustice.  The  action 
was  brought  in  the  Palace  Court ;  and  re- 
moved thence  for  the  purpose  of  trying  the 
cause  here.  It  does  not  appear  that  the 
defendants  did  any  act  whatever  in  that 
court. 

Rulerefiued. 


1829.     S 
June  SO,  \ 


THB  KINO,  OK  THE  PROSSCUTRnr 
OV  ROLFE  AND  ANOTHER,  V. 
JOHN  FRENCH  BURKE. 


Costs — Attorney^ s  Lien, 

1.  Costs  payable  to  the  parties  m  the 
course  of  interlocutory  fnroceedmgs  in  a  camse 
may  be  set  off  against  each  other^  nofivtf A- 
standing  the  attomey*s  lien.     Thus,  where, 
in  an  indictment,  both  defendant  and  prose^ 
cutor  gave  notice  of  trial,  both  made  defauU, 
and  there  were  rules  upon  each  to  pay  the 
costs  of  the  day  to  the  other, — it  was  heid^  thai 
the  costs  upon  one  of  those  rules  might  be  set 
off  against  the  costs  of  the  other,  notmnth- 
standing  the  lien  of  the  attorney. 

i.  But  where  the  payment  of  such  is$ier^ 
locutory  costs  is  made  a  condition  precedent 
to  the  party  having  the  benefit  of  any  pro^ 
ceeding,  such  costs  cannot  be  set  off  agaimst 
interlocutory  costs  which  may  become  due  to 
the  parly  in  a  subsequent  stage  of  the  cause. 

S,  They  may,  however,  be  set  off  esgeunst 
interlocutory  costs  due  to  the  party  before 
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ihecaU9  wKch  are  to  he  paid  as  a  condUion 
precedent  became  payable. 

In  this  case,  both  the  defendant  and  the 
prosecutors  gave  notice  of  trial  of  the  in« 
dictment,  for  the  sittings  after  last  term, 
and  both  made  default.  Each  party  then 
obtained  a  rule  to  be  allowed  the  costs  of 
the  day  occasioned  by  the  default  of  the 
other.  The  costs  of  the  defendant  were 
taxed  at  21/.  2s,  4d, ;  those  of  the  prosecu- 
tors at  ISL  lis,  lOd. 

The  defendant  being  a  prisoner  in  the 
rules  of  the  King's  Bench,  the  prosecutora 
were  desirous  to  set  off  their  costs  against 
those  of  the  defendant,  and  to  pay  the 
balance  only ;  but  the  attorney  for  the  de- 
fendant insisted  upon  full  payment,  contend- 
ing that  he  had  a  lien  upon  the  costs. 

The  prosecutors  having  obtained  a  rule, 
calling  on  the  defendant  to  shew  cause  why 
their  costs  should  not  be  deducted  from 
those  of  the  defendant,  and  why,  upon  pay- 
ment of  the  balance,  all  proceedings  should 
not  be  stayed,-^ 

Mr,  Cumood  now  shewed  cause,  relying 
upon  the  lien  of  the  attorney  for  the  defen- 
dant, and  upon  the  practice  of  this  court, 
which  in  this  respect  dififered  from  that  of 
the  Common  Pleas. 

Mr,  Archboldf  contra,  admitted  the  gene- 
ral practice;  but  contended,  that  it  did  not 
apply  to  interlocutory  costs  in  the  cause ; 
and  he  referred  to  Howell  and  others  v, 
HariUng(l):  there  the  Court  said,  that 
"  the  attoniey's  lien  attached  only  upon  the 
balance  of  the  costs  accruing  in  the  same 
cause,  which  are  ultimately  to  be  paid  over 
to  the  one  or  other  party  in  that  cause ;  and 
that  the  cause  is  not  to  be  split,  so  as  to  give 
the  attorney  of  either  party  a  lien  upon  in- 
terlocutory costs,  although,  ultimately,  his 
client  should  be  bound  to  pay  costs  to  a 
greater  amount  to  the  adverse  party." 

Lord  Tenterden, — ^That  case  seems  to  be 
in  point. 
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DOE   d,    DANOERFIELD  AND    UX. 
V,    ALLSOP  AND  ANOTHER. 


Rule  absolute. 


(1)  8  East,  362. 


This  was  also  a  question  as  to  the  right 
of  a  party  to  set  off  interlocutory'  costs,  in- 
dependent of  the  lien  of  the  attorney.  The 
following  were  the  facts : 

The  lessors  of  the  plaintiff  gave  notice  of 
trial,  entered  the  cause,  and  then  withdrew 
the  record.  The  defendants  moved  for  and 
obtained  the  usual  rule  for  the  costs  of  the 
day,  which  were  taxed  at  1 25L  ;  but  those 
costs  were  not  paid,  nor  were  any  pro- 
ceedings taken  to  enforce  them.  Tlie  plain- 
tifis  afterwards  tried  the  cause,  and  obtained 
a  verdict.  The  Court  afterwards  set  aside 
that  verdict  and  ordered  a  new  trial  upon 
payment  of  costs.  Those  costs  were  taxed 
at  78/.  The  defendant  having  obtained  a 
rule  to  shew  cause  why  he  should  not  be  at 
liberty  to  set  off  his  costs  of  the  day  against 
the  78/.,— 

Mr,  TaunUm  shewed  cause. — I  am  aware 
of  the  distinction  as  to  interlocutory  costs, 
in  the  case  of  Howell  ▼.  Harding,  and  the 
case  of  The  King  v.  Burke^  which  occurred 
a  few  days  since.  But  the  present  case  is 
different ;  as  here,  the  payment  of  the  costs 
of  the  trial  is  a  condition  precedent  to  the 
granting  of  a  new  trial ;  and  the  case  of 
Aspinall  v.  Stamp  and  another  (I)  is  ex- 
pressly in  point.  There,  the  defendants 
were  allowed  by  a  Judge's  order  to  go  to 
trial  with  certain  advantages,  upon  payment 
of  the  costs  up  to  the  time  of  that  order ; 
those  costs  were  not  paid,  but  the  cause  was 
tried  and  the  defendants  obtained  a  verdict ; 
and  upon  a  question,  whether  the  defendants 
should  be  allowed  to  defeat  the  attorney's 
lien,  by  setting  off  the  taxed  costs  in  the 
cause  against  the  costs  provided  for  by  the 
order,  the  Court  held  that  they  should  not, 
and  that,  the  payments  of  the  latter  being  a 
condition  precedent,  the  defendants  should 
not  be  allowed  to  set  tliem  off,  they  having 
had  the  advantage,  as  if  they  had  performed 
the  condition  precedent.  So  here,  the  pay- 
ment of  the  costs  of  the  trial  is  a  condition 
precedent  to  the  defendant  having  the  new 
trial. 

Mr,  Campbell,  contriL — I  admit  that  the 
payments  of  the  costs  is  a  condition  prece- 
dent ;  but  they  are  paid  by  being  allowed 


(1)  3  B.&C.  108;  ■.C.4D.&R.716. 
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against  the  costs  previously  incurred.  This ' 
circumstance  distinguishes  the  case  from 
Asp'inall  V.  Stamp;  for  there,  the  costs 
which  the  defendant  sought  to  set  off,  had 
not  been  incurred  when  the  order  was  made 
which  created  the  condition  precedent. 
Here,  they  were  due  at  the  time  the  rule 
was  made  for  the  new  trial. 

Lord  Tenterden. — If  the  fact  of  these 
costs  being  due  to  the  defendant  had  been 
brought  under  our  notice  at  the  time  we 
made  the  rule,  we  should,  no  doubt,  have 
allowed  the  costs  of  the  trial  to  be  set  off 
against  those  costs.  And  we  now  think 
that  payment  of  the  costs  in  account 
against  the  coats  which  the  defendant  ought 
to  receive,  will  be  payment  according  to  the 
rule  for  a  new  trial.  The  distinction  men- 
tioned by  Mr.  Campbell  between  this  case 
and  that  of  Atpinall  v.  Stamp  is  a  material 
one.  The  rignt  of  the  party  here  to  these 
costs  existed  at  the  time  when  the  rule  was 
made,  which  ordered  him  to  pay  the  costs 
of  the  trial,  as  a  condition  precedent  to 
there  being  a  new  trial. 

Ruk  absolute. 


u 
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Cognovit —  Irregularity. 

Although  a  cognovit  be  produced  to  the 
clerk  of  the  dockets  on  signing  judg^ 
ment^  if  it  be  not  filed  with  him  after  the  tax" 
ation  of  the  costs  (pursuant  to  the  rule  of 
court,  Hilary  1 822,^  the  judgment  will  be 
irregular. 

Judgment  upon  a  cognovit. — The  cog- 
novit was  produced  to  the  clerk  of  the 
dockets  on  signing  the  judgment ;  but,  on 
the  costs  being  taxed,  the  plaintiff's  attor- 
ney took  it  away  by  mistake  from  the  Mas- 
ter's office,  instead  of  leaving  it  there  to 
be  filed  with  the  clerk  of  the  dockets,  in 
pursuance  of  the  rule  of  court,  Hilary  2  & 
8  Geo.  4, 1822,  (5  B.  &  A.  560).  A  rule 
having  been  obtained  to  set  aside  the  judg- 
ment for  this  omission, — 

Mr.  Jeremy  shewed  cause  upon  an  affi- 
davit, stating  the  mistake;  and  that  the 


cognovit  was  now  properly  filed ;  and  that 
filing  after  judgment  was  sufficient. 

Mr.  Blackburn,  contrii,  contended  that 
the  judgment  was  a  nullity,  by  reason  of 
the  disobedience  of  the  rule  of  court* 

Lord  Tenterden. — ^The  signing  of  the 
judgment,  as  it  is  called,  with  the  clerk  of 
the  dockets,  is  merely  the  duty  of  an  met- 
pitur ;  and  that  with  the  taxing  of  the  coats, 
make  up  but  one  act  of  signing  judgment. 
There  is,  in  fact,  no  judgment  until  the 
costs  are  taxed.  The  rule  of  court  has 
not,  therefore,  been  complied  with;  and 
the  judgment  is  irregular. 

Rule  absohiie* 

[Another  question  was  raised  by  the 
rule,  whether  the  cognovit,  which  required 
a  stamp,  could  be  stamped  after  judg- 
ment, so  as  to  warrant  the  judgment ;  but 
the  Court  gave  no  opinion  on  this  point. 
See  Burton  v.  JTtrfty,  7  Taunt.  174.] 


1829.       7     TBS  KINO  0.  WHlTAn&  AKD 
July  2.      )  OTHBAS. 

Ptt6/fc  Commissioners — Maforitym 

Where  a  number  of  persons  hate  pomers 
given  to  meet  and  do  certain  acts,  wmeh  are 
of  a  public  nature,  the  general  rule  is,  thai 
a  majority  of  those  who  are  appointed  must 
meet ;  and  that,  of  tfiose  who  do  meet,  the 
majority  then  present  may  exercise  the  powers* 

This  case  came  before  the  Court  hi  the 
form  of  a  rule  for  a  mandamus  command- 
ing the  defendants  to  apportion  amongst 
the  parishes,  Ipwnships,  and  places  withiv 
a  certain  district  in  Lincolnshire,  called 
the  Level  of  the  Ancholme,  a  sum  of 
30,000^,  which  had  been  assessed  and 
taxed  upon  that  district  by  certain  com- 
missioners appointed  under  the  authority 
of  a  local  act  (6  Geo.  4.  c.  145.)  for  the 
purpose  of  completing  the  drainage  of  the 
Level  of  the  Ancholme,  and  also  of  making 
that  river  navigable  from  the  river  Hum- 
ber  to  a  place  called  Bishop's  Brigg.  By 
this  act,  the  commissioners  acting  under  it 
were  empowered  to  appoint  one  or  more 
person  or  persons  to  be  assessor  or  asses- 
sors. They  had  appointed  three.  The  three 


TRINITY  TERM,  18«D. 


333 


assessors  had  met;  two  had  agreed  to  mak^ 
ing  an  apportionment ;  the  third  had  re- 
fused. 

The  main  question  was,  whether,  after 
the  three  had  met,  an  apportionment  made 
by  two  was  good. 

There  was  another  question,  as  to  one  of 
the  assessors  being  interested;  but  no- 
thing turned  upon  this ;  and  the  Court  were 
not  unanimous  on  the  point. 

Mr.  Dennum  and  Mr,  CUnton  contended 
that  the  concurrence  of  all  three  was  neces- 
sary. 

Jifr.  Attorney  General,  Mr,  Coleridge^ 
and  Mr.  N.  R,  Clarke,  contended  that  an 
apportionment  by  a  majority  was  sufficient; 
chiefly  on  the  ground  that  Uiis  was  a  public 
body ;  and  consequently,  on  the  authority 
of  Grindley  v.  Barker  {l\  and  Carter  v. 
the  Kent  fVater'teorks  Company  (2),  that 
the  act  of  the  majority  was,  in  point  of 
law,  the  act  of  the  whole. 

The  Court  took  time  to  consider ;  and, 
this  day,  their  opinion  was  delivered  in  the 
following  terms  by — 

Lord  Tenterden.  —  (After  stating  the 
facts,  his  Lordship  proceeded) — If  by  law 
an  apportionment  made  by  two,  according 
to  their  opinion,  after  a  meeting  of  aill  three, 
is  good,  we  ought  not  to  grant  a  manda- 
mus to  the  three ;  and  we  are  of  opinion, 
that  by  law  an  apportionment  made  by  the 
two  (the  three  having  met)  is  a  good  ap- 
portionment. The  case  of  Grindley  v. 
Barker,  which  was  decided  in  the  Court  of 
Common  Pleas,  was  to  that  effect.  On 
the  authority  of  that  case,  as  well  as  on  the 
general  principle,  that  this  being  a  matter 
of  public  and  not  of  private  trust,  we  think 
an  apportionment  made  by  the  two  was 
good.  But  a  majority  must  meet ;  and  a 
majority  of  those  who  do  meet  must  con- 
cur in  the  act  done. 

[The  remainder  of  the  judgment  was 
upon  the  question  whether  the  particular 
individual  was  interested  or  not;  and 
would,  of  course,  be  of  no  general  im- 
portance.] 

Rule  diicJiarged, 

(1)  1  Boe.  &  Pul.  fS9. 

(f)  7  B.  &  C.  650 ;  5  Law  J.  Mag.  Cases,  106. 


1829.     )bbbstok  o.  bbgkbtt  and 

July  2.      3  OTHEBS. 

Practice — Amendment — Demand  of  Plea 
— Essoign  Day, 

1.  Where  a  plaintiff  obtaim  leave  to 
amend  hit  declaration  in  a  term  subsequent 
to  that  in  ivAicA  the  declaration  was  deUveredf 
a  new  rule  to  plead  is  necessary  of  such  suIh 
sequent  term;  hut  such  rule  may  be  gwen 
bejfore  the  amendment  is  made, 

ft.  In  such  a  case  no  demand  of  plea  is 
necessary  of  the  subsequent  term,  if  there  had 
been  one  of  the  previous  term, 

3.  Where  a  plaintiff  is  entitled  to  sign  a 
judgment  by  default  before  tlie  essoign  day 
of  the  term,  a  judgment  signed  between  the 
essoign  day  and  full  term  is  regular,  and  is 
a  judgment  of  the  preceding  term. 

In  this  case  the  plaintiff  had  declared 
in  Hilary  term — ^given  a  rule  to  plead,  and 
demanded  a  plea;  but,  the  defendants 
being  entitled  to  an  imparlance,  they  claim- 
ed, and  had  it.  In  E^ter  term  the  plain- 
tiff obtained  leave  by  rule  to  amend  his 
declaration  on  payment  of  costs.  On  the 
1st  of  June,  being  the  last  day  of  that  term, 
a  fresh  rule  to  plead  was  given.  The  de- 
claration was  amended  on  the  5th  of  June. 
There  was  no  subsequent  demand  of  plea; 
and,  the  defendants  not  having  pleaded,  the 
plaintiff,  after  the  essoign  day  of  Trinity 
term,  but  before  the  first  day  of  full  term, 
signed  judgment  for  want  of  a  plea.  A 
rule  was  obtained  to  set  aside  this  judg- 
ment for  irregularity  ;  and  cause  was  now 
shewn — 

Mr,  Wybom  for  the  defendants;  Mr. 
Barstow  for  the  plaintiff. 

The  following  were  the  objections  taken 
to  the  judgment ;  and  the  answers  which 
-  were  given  to  those  objections. 

jFVV*f^— The  rule  to  plead  was  given  be- 
fore the  declaration  was  amended.  In 
general,  a  rule  to  plead  cannot  be  given 
before  declaration,  and  the  amended  de- 
claration is  the  declaration  in  the  cause,  as 
it  is  .that  upon  which  the  judgment  was 
signed. 

Answer.^-li  the  rule  be  of  the  same 
term  as  the  amendment,  it  is  sufficient, 
though  it  be  before  the  amendment: 
Yates  V.  Edmonds {i)' 

(1)  1  Txdd,  475. 
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Secondly^^There  was  no  demand  of  plea. 
A  new  rule  to  plead  was  admitted  neces- 
sary ;  and  it  follows  that  there  should  be 
a  demand  of  plea. 

Answer. — ^The  case  of  Huckvale  v.  Ken^ 
dal(2)  decided  that,  although  a  new  rule 
to  plead  is  necessary,  where  the  amend- 
ment is  of  a  term  subsequent  to  that  in 
which  the  declaration  is  delivered,  a  fresh 
demand  of  plea  is  unnecessary. 

Thirdly — The  judgment  was  signed  after 
the  essoign  day  of  Trinity  term,  and  there- 
fore had  relation  to  that  term ;  and  there 
was  no  rule  to  plead  of  that  term. 

Answer. — Judgments  signed  between  the 
essoign  day  and  full  term  relate  to  the 
previous  term.  If  it  were  held  otherwise, 
a  plaintiff  could  never  sign  judgment  hf 
default  between  the  essoign  day  and  the 
fifUi  day  in  full  term ;  for  rules  to  plead 
are  not  Entered  until  full  term.  This 
shews  that  the  rule  to  plead  covers  the 
time  until  the  first  day  of  the  next  term. 

The  Court  inquired  of  the  Master  as  to 
the  practice  on  the  last  point;  and  the 
Master  stated  it  to  be,  as  contended  for  by 
the  plaintiff's  counsel.  They,  therefore, 
held  the  judgment  to  be  regular. 

Judgment  regular ;  hut  defendant 
let  m  to  try  upon  payment  of 
costs. 


1} 


TOMKIKS   V.    SAVORY. 


1829 

July  4 
Stamp— Broker's  Note. 

A  note  given  by  a  broker  to  his  principal^ 
containing  an  account  of  a  purchase  made  by 
the  former  for  the  latter,  of  shares  in  a  pub' 
lie  company,  is  not  subject  to  a  stamp  fas  an 
"agreement"  under  the  55  Geo.  3.  c.  184,) 
in  an  action  by  the  principal  against  the 
broker,  in  respect  of  the  subject-matter.. 

This  was  an  action  of  assumpsit  for 
money  received.     Plea — Non-assumpsit. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  the  London  Sittings  after  Trinity 
term  1828,  when  the  following  appeared  to 
be  the  principal  facts : — The  defendant,  a 

(2)  3  Dam.  &  Aid.  137. 


broker,  had  pnrchasedf  on  account  of  the 
plaintiff,  fifty  shares  in  the  Continental 
Gas  Company,  and  then  held  out  to  him 
that  8i.  had  been  already  paid  on  each  of 
those  shares.  This  was  fabe,  as  5U  only 
had  been  paid  on  each  share ;  and  this  ac* 
tion  was  brought  to  recover  a  sum  equal 
to  3/.  per  share,  which  had  been  paid  by 
the  plaintiff  to  the  defendant,  in  con- 
sequence of  such  failsehood.  In  sup- 
port of  this  case,  the  plaintiff  oflEered  in 
evidence  the  following  unstamped  note 
signed  by  the  defendant :  "  Bought  lor 
Mr.  Tomkins  fifty  Continental  Gas  shares, 
at  %L  premium,  (8/.  already  paid)  500i., 
commission  6/.  5s. — 606/.  5«."  The  de- 
fendant's counsel  objected,  that  this  piqper 
could  not  be  received  in  evidence  for  want 
of  a  stamp,  inasmuch  as  it  was  a  memo- 
randum of  a  contract,  and,  not  being  for  the 
sale  of  goods,  wares,  and  merdiandiae,  re- 
quired a  stamp,  according  to  55  Gto.  3. 
c.  184.  The  plaintiff's  counsel  submitted, 
that  it  was  merely  an  account  furnished  by 
the  broker  to  his  principal,  and  was  analo- 
gous to  broker's  notes  on  the  sale  of  stock. 

His  Lordship  admitted  the  evidence,  but 
reserved  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit.  The  jury  having  found 
for  the  plaintiff,  a  rule  mei  had  been  ob- 
tained for  entering  a  nonsuit,  on  the  ground 
that  the  bought  note  had  been  improperly 
received  in  evidence,  or  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the 
weight  of  evidence. 

Mr.  Gumey  and  Mr.  Comyn  now  shewed 
cause. — The  plaintiff's  cause  of  action  was 
not  founded  upon  the  note,  but  upon  the 
fact,  that  the  defendant  by  a  false  repre- 
sentation, had  obtained  from  the  plain- 
tiff 8/.  per  share,  when,  in  fact,  only  5L  per 
share  had  been  paid  to  the  company. 
That  fact  alone  supplied  a  cause  of  ac- 
tion, and  that  fact  was  proved  by  evi- 
dence, other  than  this  paper.  The  case  of 
MuUett  V.  Hutchisison{l)  shews,  that  a 
mere  acknowledgment  of  having  so  much 
money  in  hand  belonging  to  another  does 
not  require  a  stamp.  The  paper  was  used 
in  this  case  merely  as  a  declaration  by  the 
defendant  of  what  he  had  done  with  the 
plaintiff's  money. 


(1)  7B.^C.  «39;  S.C.  lM.&R.5Sf;  6 
Joura.  K.B.  176. 
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Mr.  Attorney  General  and  Mr,  Richards^ 
contr^,  contended,  that,  if  a  stamp  were 
not  held  to  be  necessary  in  this  case,  all 
broker's  notes  would  escape  the  operation 
of  the  stamp  laws :  that  this  was  not  the 
case  of  principal  and  agent ;  but  that  of  a 
contract  for  the  sale  of  the  shares  of  which 
this  note  was  the  evidence ;  and  therefore 
that  it  required  a  stamp. 

(The  rest  of  the  argument  on  each  side 
was  upon  the  question,  whether  the  verdict 
was  against  evidence.) 

Lord  Tenterden. — We  are  of  opinion  that 
the  paper  in  question  did  not  require  to  be 
stamped,  because  we  think  it  was  a  note 
sent  by  a  broker  to  his  principal,  contain- 
ing an  account  of  a  purchase  he  had  made 
of  shares.  These  broker's  notes  are  not 
contracts,  nor  evidence  of  contracts,  though 
they  may  be  evidence  that  the  broker  has 
performed  the  transaction  mentioned  in 
the  note.  The  rule  for  entering  a  non- 
suit, therefore,  cannot  be  made  absolute, 
but  we  think  there  should  be  a  new  trial 
on  payment  of  costs,  on  the  ground  of  the 
verdict  being  against  the  evidence. 

Rule  accordingly. 


1829.       f  SURTEES   V.    ELLISON. 
July  6.     \  HEWSON  V.   HEARD. 

Bankruptcy. 

A  commission  of  bankrupt  under  6  Geo.  4. 
c.  16.  cannot  be  supported  by  evidence  of  a 
iradmgt  or  of  an  act  of  bankruptcy,  before 
that  act  came  into  operation. 

These  cases  came  on  in  the  order  in 
which  they  are  placed  as  above ;  but  the 
judgment  was  given  entire,  to  include  them 
both. 

In  Surtees  v.  Ellison^  the  question  wa8« 
whether  a  commission  of  bankrupt  could 
be  supported  by  evidence  of  a  trading 
which  ceased  before  6  Geo.  4.  c.  16.  came 
into  operation. 

The  affirmative  was  contended  for  by 
Mr.  Attorney  General,  Mr.  Alderson,  and 
Mr.  Cresswell;  and  the  negative  would  have 
been  contended  for  by  Mr.  Brougham  and 
Mr.  CUttyi  but  the  Court  did  not  think  it 


necessary  to  hear  them.  It  is  not  Uiought 
necessary  to  give  the  arguments  at  length, 
as  the  question  applied  merely  to  cases 
which  were  of  necessity  of  a  temporary 
character. 

In  Henson  v.  Heard  the  question  was, 
whether  a  commission  of  bankrupt  could 
be  supported  by  evidence  of  an  act  of 
bankruptcy  committed  before  6  Geo.  4. 
c.  16.  came  into  operation. 

Mr.  Campbell  contended  for  the  nega- 
tive. He  said,  his  argument  lay  in  one 
sentence.  It  was,  that  it  was  to  be  consi- 
dered by  the  Court  for  this  purpose,  that 
there  were  no  bankrupt  laws  in  existence 
until  September  1825. 

Mr.  Attorney  General  and  Mr.  Chitty 
were  to  contend  for  the  affirmative ;  but 
they  admitted,  that  after  the  case  of  Maggs 
Y.  Hunt(l\  in  the  Common  Pleas,  con- 
firmed by  Palmer  v.  Moore  (2),  in  this 
court,  they  could  not  expect  to  offer  suf- 
ficient reasons  to  support  the  commission. 

Lord  Tenterden, — In  Surtees  V.  Ellison 
the  rule  must  be  made  absolute.  In  Hem" 
son  V.  Heard  the  rule  must  be  discharged, 
we  being  of  opinion  that  neither  of  the 
commissions  can  be  supported.  It  has 
been  long  established,  that,  when  an  act  of 

Sarliament  is  repealed,  it  must  be  consi- 
ered  as  if  it  had  never  been  made,  except 
as  to  transactions  which  are  dosed.  That 
is  the  general  rule,  and  we  must  not  break 
in  upon  that,  by  indulging  in  conjectures  as 
to  the  intention  of  the  legislature.  We  are, 
therefore,  to  look  at  the  statute  6  Geo.  4. 
c.  16.  as  if  it  were  the  first  that  had  ever 
been  passed  on  the  subject  of  bankruptcy; 
and,  so  considering  it,  we  cannot  possibly 
say,  that,  in  Surtees  v.  EUison,  there  was 
any  sufficient  trading,  or  in  Hewson  v. 
Heard,  any  sufficient  act  of  bankruptcy,  to 
support  the  commission.  It  is  certainly 
very  unfortunate  that  a  statute  of  so  much 
importance  should  have  been  framed  with 
so  little  attention  to  the  consequences  of 
some  of  its  provisions.  It  is  said,  that  the 
last  will  of  a  party  is  to  be  favourably 

(1)  4  Bing.  212 ;  5  Law  Joora.  C.P.  ISO. 
(t)  8  Law  Joorn.  K.B.  290. 
(3)  7  B.&  C.  639 ;  ■.€•  I  M.&  R. 472>  6Law  J. 
K.B.  176. 
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construed,  because  the  testator  is  inops 
consUii.  That  we  cannot  say  of  the  legis* 
lature ;  but  we  may  say,  that  it  is  **magnu$ 
inter  opes  inops" 

The  other  Judges  concurred. 

Rule  accordingly. 


u 


HARBTN,     GENT.,    ONE 
MILES. 


ETC.    0. 


1829. 
July  6, 

Attorney's  Bill — Taxation. 

1.  If  an  attorney i  after  the  expiration  of 
the  months  commence  an  action  against  his 
client  for  the  amount  of  his  biU,  and  the 
client  afterwards  apply  to  lutve  it  taxed, 
though,  on  taxation,  more  than  a  sixth  be 
taken  off,  the  attorney  mil  not  be  liable  to  the 
costs  of  the  taxation* 

2.  But,  if  the  client  obtain  an  order  for 
taxation,  bejfore  the  commencement  of  the  ac* 
tian  by  the  attorney,  the  latter  mil  be  liable 
to  the  costs  of  taxation,  if  the  bill  be  reduced 
by  a  sixth. 

Upon  a  reference  to  the  cases  of  Benton  v. 
Bulland(l),  in  the  Common  Pleas,  and  Jay 
▼.  Coaks  (ft),  in  this  court,  it  will  be  seen 
that  they  decided  the  two  points  above 
mentioned. 

In  this  case  the  defendant,  under  pre- 
cisely the  same  facts  as  there  were  in  those 
cases,  applied  to  the  Court  to  charge  the 
plaintiff,  who  had  been  his  attorney,  with 
the  costs  of  the  taxation ;  and  Mr,  Attor- 
ney General  and  Mr.  Campbell  contended, 
that  those  cases  could  not  be  supported 
upon  a  due  consideration  of  the  statute 
ft  Geo.  2.  c.  23.  a.  23.     But, 

The  Court  having  taken  time  to  consider, 

Lord  Tenterden  said.  We  have  again  con- 
sidered the  case  ;  and  are  of  opinion,  that 
if  the  client  waits  and  lets  the  opportunity 
pass  which  the  statute  gives  him,  he  cannot 
afterwards  call  upon  the  attorney  to  pay 
the  costs  of  the  taxation,  though  more 
than  a  sixth  of  the  bill  be  taken  off. 

Rule  discharged. 

(1)  4  Bins;.  561 ;  6  Law  Jouni.  C.P.  115. 
(S)  8  B.  £  C.655;  «.€.  3M.  &  R.35;  7  Law 
Joan.  K.B.  32. 


1829.     ■) 

J   1     ft        C        ^^^^  ^*   STEPHENS. 

Circuity  of  Action. 

Where  tlie  plaintiff,  though  he  may  have  a 
prim&  facie  case  against  tfte  defendant,  in 
one  form  of  action,  would  be  liable  over  to 
him  in  another  form  in  respect  of  the  same 
subfect-matter,  the  plaintiff,  in  order  thai 
circuity  of  action  may  be  avoided,  tvill  not 
be  able  to  recover. 

This  was  an  action  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange. 

The  defendant  was  the  receiver  ap- 
pointed by  the  Court  of  Chancery  in  a 
suit,  out  of  which  one  H.  and  his  wife,  in 
right  of  the  latter,  were  entitled  to  certain 
funds.  The  plaintiff*,  having  a  claim  upon 
the  husband,  induced  the  defendant,  with 
the  assent  of  the  husband,  to  accept  the 
bill  in  question, — ^it  being  understood,  that 
before  the  bill  became  due,  the  defendant 
would  be  in  funds,  as  receiver,  to  meet  it. 
The  wife  gave  no  authority  for  the  ac- 
ceptance. Before  the  bill  became  due, 
the  husband  and  wife  demanded  their 
money  from  the  defendant ;  and  he  paid 
it  over  to  them  before  the  commencement 
of  this  action.  After  the  bill  became  due, 
and  before  the  money  was  paid  over,  there 
was  a  treaty  between  the  plaintiff*  and  de- 
fendant on  the  subject,  and  the  plaintiff* 
gave  the  defendant  an  indemnity  against 
any  proceedings  which  might  be  taken 
against  him  for  the  money  by  the  liusband 
and  wife.  The  defendant  received  the 
indemnity ;  but  afterwards  refused  to  pay. 

On  tlie  trial,  before  Lord  Tenterden,  he 
was  of  opinion  that  the  defendant  was 
liable  on  the  bill,  and  must  be  left  to  his 
remedy  over  upon  the  indemnity ;  but  now, 
after  argument  by  Mr,  Attorney  General 
and  Mr.  Patteson  for  the  plamtiff*,  and 
Mr,  Gumey  and  Mr.  D.  Pollock  for  the 
defendant, — 

Lord  Tenterden. — I  think  the  opinion  I 
formed  on  the  trial  was  an  erroneous  one. 
It  would  be  mere  circuity  of  action  for  the 
plaintiff*  to  recover  upon  the  bill,  and  then 
for  the  defendant  to  recover  back  upon  the 
indemnity — which  he  certainly  could  do; 
for  he  was  bound  to  pay  the  money  upon 
the  order  of  the  husbuid  and  wife.     If  tho 
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bill  had  passed  into  the  hands  of  an  indorsee, 
the  defendant  would  be  bound  by  his  ac- 
ceptance, and  must  then  have  resorted  to 
his  indemnity.  It  is  unnecessary  to  drive 
him  to  that,  when  both  parties  are  before 
the  Court. 

Rule  ahiohUefor  entering  a  noneuiU 


1829.      7 

Julv  7        \  ^^^''^^  ^*  MILLBJEU 

Insolvent  Debtors  Act — Debts  payable  at 
a  future  day* 

A  discharge  under  the  5S  Qeo.  8.  e.  102, 

as  well  as  under  the  7th  Oeo»  4.  c.  57 1  re- 

Iktes  the  insolvent  from  a  judgment  on  a 

nforrant  of  attorney  to  replace  stock  at  a 

future  day. 

This  case  was  brought  before  the  Court 
in  the  form  of  a  rule  calling  upon  the 
plaintiff  to  shew  cause,  why  the  defendant 
should  not  be  discharged  out  of  custody 
on  filing  common  bail.  The  following  were 
the  principal  facts : — 

The  defendant  in  1819  had  been  dis- 
charged under  the  Insolvent  Debtors  Act 
then  in  operation  (5$  Geo.  3,  c.  102,  com- 
monly called  Lord  Redesdale's  Act),  as 
to  all  the  creditors  named  and  specified  in 
the  schedule,  of  whom  the  plaintiff  was  one. 
Her  claim  was  in  respect  of  2,000/.  navy 
^ye  per  cent,  bank  annuities,  sold  out,  and 
the  produce  lent  by  her  to  the  defendant 
several  years  before.  The  agreement  was, 
that  this  stock  should  be  replaced  on  the 
9th  October  1820;  and  that  a  sum  equal 
to  the  dividends  should  be  paid  to  the 
plaintiff  half-yearly  in  the  meantime.  To 
secure  the  performance  of  this  agreement, 
the  defendant  executed  to  the  plaintiff  a 
bond  and  a  warrant  of  attorney.  Judg- 
ment on  the  latter  was  entered  up  in  Mi- 
chaelmas term  1818,  and  the  arrears  of 
the^  dividends  then  due  were  levied.  The 
action  now  brought  was  an  action  of  debt 
upon  that  judgment  so  entered  up  in 
1818,  and  the  defendant  had  been  arrested 
under  the  writ  in  this  action. 

Mr.  Steer,  for  the  plaintiff,  now  shewed 
eattse  against  the  defendant's  discharge. 
Vol.  Vn.  K.B. 


He  admitted,  that,  if  the  defendant  had 
been  discharged  under  the  Insolvent 
Debtors  Act  now  in  force,  7  Geo.  4.  c.  57, 
the  general  words  of  the  fifty-first  sec- 
tion might  relieve  him ;  but  there  was  no 
such  section  in  Lord  Redesdale's  Act. 
The  plaintiff  could  not  come  in  among  the 
other  creditors  under  the  provisions  of  that 
act,  as  the  debt  was  not  due  at  the  time ; 
consequently,  the  defendant's  discharge  is 
no  bar  to  the  present  action.  In  Davies  v. 
Amott  (1)  the  obligors  in  a  bastardy  bond, 
discharged  under  the  then  Insolvent  Debt- 
ors Act,  (1  Geo.  4.  c.  119.  s.  10,)  subse- 
quently to  a  judgment  on  the  bond,  were 
held  to  be  liable  for  expenses  incurred  in 
respect  of  the  bastard  subsequently  to  their 
discharge ;  and  in  Lloyd  v.  Peell(Jt)  a  plea 
of  discharge  under  the  Insolvent  Debtors 
Act  was  held  to  be  no  bar  to  an  action  of 
trespass  for  mesne  profits,  for  which  the 
defendant  was  liable  before  the  discharge. 

Mr,  Comyn,  contrl,  relied  upon  the 
words  in  the  29th  section  of  the  present 
act,  which  exempted  the  defendant  from 
imprisonment  by  reason  of  any  judgment 
existing  at  the  time  of  the  discharge. 

The  Court  thought  the  defendant  en- 
titled to  his  discharge,  the  judgment  having 
been  entered  up  and  in  force  before  the 
time  of  his  imprisonment,  from  which  he 
was  discharged  under  the  act  in  question. 

Mr,  Justice  Parke  thought  the  case  ana- 
logous to  the  case  of  bankruptcy  in  Parker 
V.  Ramsbottom(3), 

Rule  absolute. 


^fca 


1829.      *>  STEWART  V.  BEATTIB    AND   AN- 
July  8.     5        OTHER,  BAIL  OF  HUNT. 

BmI — Ca,  sa, — Dies  non, 

A  ca.  sa,  lodged  with  the  sheriff  for  a  re* 
turn  of  non  est  inventus  with  a  view  to  pro^ 
ceedings  against  the  bail,  mtut  remain  in  the 
sheriffs  (ffice  four  clear  days  before  the 

(1)  5  Bing.  154 ;  10  Moofe,  639 ;  3  Law  Joan. 
C.P.  SIS. 

(f)  3  Bum.  &  AM.  407. 

(3)  3B.&C.S57;  •.C.5D.&R.138;  3  Law 
Jouni.  K»B.  16, 
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return,  exclusive  of  any  dies  non  fsuch  as 
Ascension  Day  J,  as  well  as  of  any  intervene' 
ing  Sunday, 

The  question  in  this  case  was,  whether 
Ascension  Day  (28th  May)  should  count 
as  one  of  the  four  days  during  which  it 
was  necessary  for  a  ca.  sa.  to  lie  in  the 
office  of  the  sherifT,  for  the  purpose  of 
warranting  proceedings  against  bail  on 
their  recognizance*  If  the  day  should  be 
allowed  to  count  as  one  of  the  four,  the 
proceedings  were  regular;  if  noti  they 
were  irregular. 

Mr»  DundaSf  for  the  plaintiff,  contended 
that  it  should  count,  as  it  was  a  day  upon 
which  the  bail  might  search  at  the  sheriff's 
office,  although,  the  Court  was  not  sitting. 
Therefore,  the  reason  given  in  Howard  v. 
Smth{\\  and  Diem  v.  Perry (fi),  which 
decided  that  an  intervening  Sunday  would 
not  count,  was  inapplicable. 

Lord  Tenterden. — The  bail  should  have 
four  clear  rendering  days.  If  they  took 
their  principal  on  Ascension  Day,  they 
could  not  have  brought  him  to  court  and 
rendered  him;  for  no  Court  was  sitting. 
A  dies  non  cannot  count  as  one  of  the  four 
days. 

Rfde  absolute  to  set  ande  the 
proceedings, 

(Mr,  Chitty  for  the  bail.) 


1829.        ^     PHILLIPS,    ASSIQKEB   &C.   V. 
July  8.      j  DANCE. 

Nonsuit — Trial  by  proviso. 

Where  a  cause  goes  off  at  Nisi  iViftii,  be- 
cause  neither  party  mil  pray  a  tales,  the 
defendant  cannot  afterwards  obtain  judg* 
m€ni,  as  in  the  case  of  a  nonfut^;  ^nor  can 
he  try  the  cause  by  provisf^ 

In  this  case  the  pl^ntiff  carried  the 
record  down  to  trial.  It  had  been  made  a 
special  jury;  )^m\,  a  special  jury  i^t  ap- 


i 


1)  1  Bvn.  &  Aid.  b%9. 

t)  «  D.  &  K.  869;  t  Chit.  19f. 


pearing,  neither  party  prayed  a  tales.  The 
plaintiff  did  not  afterwards  take  any 
other  proceeding.  The  defen4aQt  after- 
wards obtained  a  rule  for  judgment,  as  in 
case  of  a  nonsuit,  which  rule  was  dis- 
charged upon  an  affidavit  disclosing  the 
preceding  facts.  The  defendant  then  ob- 
tained the  Master's  rule  for  ^  trial  by  pro- 
viso. A  rule  having  been  obtained  to  set 
aside  the  latter  rule, 

Mr,  Chitty  now  shewed  cause. — No  rea- 
son can  be  suggested  why  the  defendant 
should  not  be  allowed  to  try  by  proviso. 
The  cause  must  not  be  allowed  to  hang 
over  his  head  ad  infinitum,  which  will  be 
the  case  if  this  rule  be  made  absolute.  If 
the  plaintiff  does  not  mean  to  try  the 
cause,  the  defendant  should  be  allowed  to 
do  so. 

Mr.  Barstow,  contra. — ^The  reason  why 
tlie  defendant  should  not  be  allowed  to  try 
by  proviso  is,  that  he  has  already  had  an 
opportunity  to  try  the  cause,  and  he  did  not 
choose  to  do  so,  because  he  woidd  jjf)f, 
pray  a  tales.  A  defendant  has  no  right  to 
call  upon  the  plaintiff  to  give  him  more 
than  one  opportunity  to  try  the  cause. 
The  defendant  must  always  be  ready ;  the 
plaintiff  may  try  when  he  pleases,  subject 
always  to  tne  being  forced  on  by  certain 
rules  to  give  the  defendant  one.  opportu- 
nity to  try.  This  is  one  of  the  advantages 
which  a  plaintiff  has  over  a  defendant ;  and 
of  which  the  Court  can  no  more  deprive  a 
plaintiff  than  they  can  deprive  him  of  his 
right  to  be  nonsuited,  and  begin  a  fresh 
action,  if  just  before  Uie  verdict  be  given, 
he  suspect  that  the  jury  then  empanelled 
are  unfavourable  to  him.  If  these  are  im- 
proper advantages,  the  legislature  may 
take  them  away ;  but  they  cannot  be  alter- 
ed by  the  Court.  The  very  rule  for  a  trial 
by  proviso  assumes  that  the  defendant  has 
never  had  an  p^portunity  to  ti^y.  It  runs 
in  these  words :  "  Let  there  be  a  record  of 
Nisi  Prius  by  proviso,  if  the  plaintiff  shall 
have  made  default."  The  plaintiff  has  mad« 
no  4^ftult :  he  carried  the  record  dowsi  to 
trial ;  and  it  was  not  more  incumbent  on 
him  to  pray  a  tales  than  it  was  upon  tljpe 
defendant.  If  iit  can  be  s^cc^ssfiuly  ooftr 
tended  that  it  was  incumbent  on  the  plain- 
tiff, in  order  to  avoid  the  being  charged 
with  default,  to  carry  the  rec^  ifirm 
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again,  it  must  be  oonteaded  that  it  may 
be  incumbent  on  bim  to  do  so  a  third  time ; 
forvQpon  the  second  calling  over  of  the  jury, 
there  might  not  be  a  full  special  jury,  and, 
as  before,  neither  party  might  choose  to 
pray  a  tales.  There  has,  therefore,  been 
no  default  in  the  plaintiff;  and^^  the  fact 
which  is  the  foundation  of  the  defendant's 
rule  for  a  trial  by  proviso  is  wanting.  This 
view  of  the  subject  appears  to  have  ob- 
tained in  Jenkins  v.  Parcel  {I).  It  is  stated, 
that,  "  whilst  the  jury  were  swearing,  the 
defendant's  counsel  called  for  the  record, 
and  finding  a  mistake  in  it,  said  they  would 
make  no  defence.  The  plaintifTs  counsel 
upon  this,  in  order  to  avoid  a  nansuitf  and  to 
strie  the  costs,  refused  to  pray  a  tales;  and, 
though  twelve  had  been  sworn,  yet,  there 
having  been  no  actual  ptayer  of  a  tales,  the 
cause  was  suffered  to  remain  for  want  of 
jurors."  Whether  either  party  on  that  occa- 
sion took  the  best  course,  may  be  question- 
able ;  but  the  report  shews  that  the  general 
opinion  was,  that  the  plaintiff  saved  the  costs 
by  refusing  to  pray  a  tales.  That  case 
occurred  two  years  before  the  statute,  14 
Geo.  2.  c.  17,  which  gives  the  defendant  no 
advantage  in  this  respect ;  but  merely  pro- 
vides that,  where  the  plaintiff  has  made 
defauU,  the  Court  may  give  the  like  judg- 
ment, as  in  the  case  of  a  nonsuit. 

Lord  Tenterden. — ^We  think  that,  where 
neither  party  prays  a  tales,  it  cannot  be  said 
that  the  plaintiff  has  made  default.  It  fol- 
lows, with  reference  to  the  language  of  the 
rule,  that  the  defendant  in  such  a  case  as 
the  present,  is  not  entitled  to  try  the  cause 
by  proviso. 

Rule  absolute^ 


Upon  the  tenant  in  possession  being 
served  with  this  ejectment,  and  the  usual 
rule  for  judgment  being  obtained,  the  pre- 
sent defendant,  Jameson,  caused  himself  to 
be  made  defendant  upon  the  usual  land- 
lord's rule ;  whereupon  the  lessor  of  the 
plaintiff,  on  an  affidavit  that  Jameson  re- 
sided in  Scotland,  obtained  a  rule,  calling 
upon  him  to  shew  cause  why  the  landlord's 
rule  and  consent  rale  should  not  be  dis- 
charged, unless  the  defendant  should  con- 
sent to  give  security  for  costs  to  the  satis- 
faction of  the  Master.  Against  the  rule, 
so  obtained, 

Mr,  Patteson  now  shewed  cause. — The 
present  application  is  without  precedent. 
There  is  no  instance  to  be  found  of  a  de- 
fendant being  called  upon  to  give  security 
fbr  costs  in  ejectment. 

[Mr.  Justice  Bayley. — But  ejectment  has 
been  said  to  be  the  creature  of  the  Court, 
and  may  be  moulded  so  as  to  administer 
justice.] 

The  sutute  11  Geo.  2.  c.  19,  which 
ffives  the  landlord  the  right  to  defend,  is  si- 
lent on  the  subject. 

Mr.  T,  Ciarksont  eontrh,  was  stopped 
by  the  Court. 

Lord  Tenterden.  —  The  defendant  is 
obliged  to  ask  us  to  assist  him,  by  letting 
him  in  to  defend.  We  may  refuse  that 
assistance,  unless  he  consents  to  reason- 
able terms ;  and  it  is  but  reasonable  that 
the  lessor  of  the  plaintiff  should  have  secu- 
rity for  costs,  seeing  that  in  the  tenant 
in  possession  he  has  a  person  within  reach 
of  process,  and  that  by  the  substitution  of 
the  landlord  as  defendant,  a  person  is  given 
him,  who  is  out  of  reach. 

Ruie  absolute. 


1829. 
Julys 


;.} 


DOB  (f.  HUDSON  V.  JAMESON. 


Costs,  Security  for — Ejectment, 

Security  for  costs  to  the  satisfaction  of 
the  Master^  ordered  to  be  given  by  a  person 
residing  abroad  who  sought  to  defend  in 
an  action  of  ejectment  as  landlord,  upon  the 
usual  landlord's  rule, 

(1)  t  Stra.  707. 


1829        ) 
Y    1     1%       >       SWBETINO   V,    UAL8E. 

July  17.    5 
Costs — DiscofUinuance — New  Trial. 

On  the  trial  of  an  action  a  verdict  was 

found  for  the  defendant.     The   Court  set 

aside  that  verdict  upon  an  objection  by  the 

plaintiff,  that  an  unstawiped  paper  had  been 

laid  be/ore  the  jury,     the  plaintiff  did  not 
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then  carry  the  cause  to  a  second  trial;  but 
took  out  a  rule  to  discontinue  on  payment  of 
costs*  The  Master,  on  taxation,  allowed  the 
defendant  the  costs  of  the  trial;  and  the 
Court  held  that  tlie  defendant  was  entitled  to 
them* 

In  this  case  a  verdict  was  found  for  the 
defendant;  and  the  Court  afterwards  set 
aside  the  verdict,  and  ordered  a  new  trial, 
on  the  ground  that  the  jury  had  been 
allowed  to  look  at  an  unstamped  agree- 
ment, which  agreement,  if  properly  stamp- 
ed, would  have  warranted  the  verdict  for 
the  defendant. — (See  the  case  reported  in 
9  B.  &  C.  $65 ;  Danson  &  Lloyd,  2S7 ; 
7  Law  Journ.  K.B.  156.) 

The  plaintiff,  however,  did  not  avail 
himself  of  this  rule  for  a  new  trial ;  but 
applied  to  Mr.  Justice  Littledale,  and  after- 
wards to  Mr.  Justice  Parke,  at  chambers, 
for  leave  to  amend  his  declaration,  by  add- 
ing fresh  counts  adapted  to  the  unstamped 
memorandum  which  he  proposed  to  cause 
to  be  stamped.  Those  learned  Judges  re- 
fused to  make  any  order.  The  plaintiff 
then  applied  to  the  Court,  and  obtained  a 
rule  to  shew  cause  why  he  should  not  be 
allowed  to  make  this  amendment.  That 
rule  was  afterwards  discharged. — (See  the 
case  in  this  stage  reported  in  7  Law  Journ. 
K.B.  258). 

The  plaintiff  then  took  out  a  rule  to 
discontinue  on  payment  of  costs.  Upon 
the  taxation,  the  defendant's  attorney  ob- 
jected, that  the  common  side-bar  rule  to 
discontinue  ought  not  to  have  been  taken 
out  at  so  advanced  a  stage  of  the  cause, 
(see  Tidd's  Practice,  679.  Edition  1828,) 
and  he  therefore  reserved  his  right  to  take 
this  objection,  if  it  should  be  necessary,  in 
any  future  proceeding.  The  Master  then 
taxed  the  costs ;  and  allowed  the  defendant 
the  costs  of  the  trial. 

The  plaintiff  objected  to  such  allow- 
ance, and  obtained  a  rule  to  shew  cause 
why  the  Master  should  not  be  directed  to 
review  his  taxation. 

Mr,  Barstow  now  shewed  cause. — The 
plaintiff  ought  not  to  have  taken  out  the 
common  rule  to  discontinue,  which  can 
only  be  taken  out,  at  the  latest,  before 
triid.     He  should  bave  made  a  special  ap- 


plication to  the  Court  for  leave  to  dis- 
continue ;  and  the  Court  could  then  have 
laid  him  under  reasonable  terms.  In  that 
case  the  plaintiff  would,  no  doubt,  have 
been  made  to  pay  the  costs  of  the  trial. 
He,  therefore,  upon  the  discussion  of  this 
rule,  cannot  be  allowed  to  stand  in  a  better 
situation  than  he  would  be  in,  if  he  had  ap- 
plied to  the  Court  for  leave  to  discontinue, 
but,  independent  of  this,  the  Master  has 
properly  allowed  to  the  defendant  the  costs 
of  the  trial.  No  reason  can  be  suggested 
why  a  plaintiff,  who  seeks  to  discontinue, 
should  not  pay  the  whole  costs  of  an  action 
which  he,  by  his  rule,  admits  he  cannot 
sustain.     The  case  of  Gray  v.  Cox  (I)  will 

.  be  cited  by  the  other  side ;  but  there  the 
verdict  had  been  in  favour  of  the  plaintiff; 
and  the  Court,  in  holding  that  the  defen- 
dant was  not  entitled,  upon  a  rule  for  dis* 
continuance,  to  the  costs  of  the  trial,  pro- 
ceeded upon  the  established  principle,  that 
a  party  can  never  be  allowed  the  costs  of 
a  trial  in  which  he  has  been  defeated. 
Here,  the  verdict  having  been  in  favour 
of  the  defendant,  if  the  cause  had  gone  on 
to  a  new  trial,  and  the  verdict  was  again  for 
the  defendant,  he  would  have  been  en- 
titled to  the  costs  of  both  trials ;  which, 
for  the  reason  already  given,  could  not 
have  been  the  case  in  Gray  v.  Cox,  The 
case  of  Jackson  v.  Hallam  (2),  is  expressly 
in  favour  of  the  defendant  on  this  prin- 
ciple. There,  the  plaintiff  obtained  a  ver- 
dict ;  the  Court  set  aside  that  verdict,  on  the 
ground  that  the  Judge  had  misdirected  the 
jury  in  a  point  of  law ;  but  the  defendant, 
without  going  to  trial,  gave  the  plaintiff  a 
cognovit ;  and  the  Court  held,  that  he  was 
liable  to  pay  the  costs  of  the  action.  The 
Lord  Chief  Justice  there  said,  **  If  the 
plaintiff  had  obtained  a  verdict  on  the  se- 
cond trial,  he  would  only  have  been  entitled 
to  the  costs  of  that  trial.  Instead,  how- 
ever, of  taking  the  benefit  of  a  second 
trial,  the  defendant  has  acknowledged,  by 
giving  a  cognovit,  that  he  had  no  ground 
of  defence  to  the  action ;  and  that  the  first 
verdict  was  right  upon  the  merits.  It  * 
seems  to  me,  therefore,  that,  in  point  of 
justice,  he  ought  to  pay  the  costs  of  the 

(1)5  B.&C.  458;  s. e.  8 D. &  R.  f tO. 
(«;  t  Bam.  &  Aid.  518. 


TRINITY  TERM,  18*9. 


341 


trial;  and  Booth  r,AtkerUm{S)  h  an  au* 
thority  to  shew  that  auch  is  the  rule  of 
law."  Here  the  plaintiff  did  not.  choose  to 
take  the  benefit  of  a  second  trial ;  and,  by 
abandoning  his  action,  he  admits  that  the 
first  verdict  was  right  upon  the  merits, 

Mr.  C kitty t  contrL — ^The  case  of  Jack" 
son  ▼.  Hailam  is  not  applicable  to  the 
present;  for  the  defendant  there  clearly 
shewed,  by  his  conduct,  in  giving  the  cog* 
novit,  that  the  plaintiff  had  a  good  cause  of 
action  on  the  merits.  Here,  the  plaintiff, 
by  continuing,  admits  only  that  he  cannot 
succeed  upon  the  present  record ;  and  the 
opposition  which  was  made  to  his  applica- 
tion to  amend,  shews  that  the  defendant  is  9 
aware  that  he  is  liable  to  an  action ;  and 
that  the  verdict  which  he  obtained  on  the 
trial  was  not  upon  the  merits*.  If  the 
plaintiff  had  caused  the  agreement  to  be 
stamped  before  the  trial  he  would  have 
obtained  the  verdict ;  and  it  is  not  denied 
that  the  plaintiff,  if  he  commence  another 
action,  will  be  entitled  to  a  verdict. 

Lord  Tenterden. — I  think  this  rule  should 
be  discharged.  When  a  party  applies  for 
leave  to  discontinue  his  action,  the  terms 
upon  which  he  shall  be  allowed  to  do  so 
are  discretionary  with  the  Court.  The 
new  trial  in  this  case  was  granted  in  con- 
sequence of  the  objection  taken  by  the 
plaintiff  himself,  that  an  unstamped  agree- 
ment had  been  laid  before  the  jury.  The 
plaintiff  had  a  right  to  take  this  objection ; 
but  he  does  not  appear  to  be  entitled,  when 
he  takes  such  an  objection,  to  assume  that 
the  merits  are  with  him.  He  had  the 
liberty  of  taking  the  case  down  to  a  second 
trial;  and  he  knew  that,  on  the  second 
trial,  the  unstamped  paper  would  not  be 
laid  before  the  jury.  Yet,  for  some  rea- 
son, he  does  not  choose  to  try  the  cause 
again.  He  may  probably  brmg  a  fresh 
action,  perhaps  successfully ;  but  with 
these  facts  at  present  before  us,  I  think  he 
ought  not  to  be  allowed  to  discontinue  the 
present  action  without  paying  the  costs  of 
the  trial  at  which  he  was  unsuccessful. 
Thus  much  appears  to  me  upon  the  prin- 
ciple ;  but  I  think  also,  that  the  case  which 

(3)  6  Tenn  Rep.  144. 


has  been  cited  of  Jachon  v.  Hattam  is 
expressly  an  authority  in  point,  to  shew 
that  the  plaintiff  must  be  considered  as 
having  admitted  the  verdict  to  be  right. 

Rule  disckarged, 

[See  Elvm  v.  Drummond,  1  M.  &  P.  88. 
6  Law  Joum.  C.P.  82.] 


July  28.  {    "*  ^-  »^^"»- 
Attorney — Bankrupt — Contempt. 

An  attorney  in  custody  for  contempt  for 
non-payment  of  money  is  Jusckarged  by  bank' 
ruptcyand  certificate^  if  the  money  be  prow 
able  as  a  debt  under  tke  commissiion. 

The  defendant,  an  attorney,  being  in 
contempt  for  not  paying  a  sum  of  money 
which  he  was  ordered  to  pay  by  rule  of 
court,  became  bankrupt ;  a  commission  was 
taken  out  against  him,  and  he  afterwards 
obtained  his  certificate.  Between  the  time 
of  his  last  examination,  and  his  obtaining 
his  certificate,  he  was  arrested  under  the 
present  attachment.  Having  afterwards 
obtained  his  certificate,  he  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why 
he  should  not  be  discharged  out  of  custody. 
Against  which, 

Mr.  KeUy  now  shewed  cause,  relying 
upon  the  circumstance  of  the  defendant 
being  an  attorney  of  the  court,  and  the  at- 
tachment being,  not  so  much  a  remedy  for 
the  debt,  as  a  punishment  for  the  miscon- 
duct in  receiving  a  client's  money  and  not 
paying  it  over. 

Sir  James  Scarlett,  contrli. — The  debt 
for  his  contempt,  in  the  not  paying  of  which, 
the  defendant  is  now  in  custody,  was 
proveable  under  the  commission ;  and  the 
very  process  treats  it  as  a  debt.  (He  was 
then  stopped.) 

Lord  Tenterden. — This  was  a  debt  prove- 
able under  the  bankruptcy,  and  the  usual 
consequence  must  follow ;  that  the  certifi- 
cate discharges  the  debtor.  The  fact  of 
the  defendant  being  an  attorney  gave  the 
client  the  advantage  of  the  proceeding  by 
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attachment ;  but  it  cannot  alter  the  legal 
•£&ot  of  the  bankruptcy  and  certificate. 

Mr^  Juttioe  Parke, — The  question  aeems 
to  have  been  decided  by  Lord  Eldon  in  Ex 
parte  Eicke  (1),  where  a  party,  in  custody 
for  contempt  in  not  paying  mon^y  pursuant 

(1)  lGlyn&  J.S61. 


to  an  order,  was  discharged  out  of  custody 
upon  becoming  bankrupt  and  obtaining  his 
certificate.  1  belieye  the  party  in  that  case 
was  an  attorney* 

R^ahiobUe, 

[See  also  Ex  parie  Cuiliford,  8  B.  &  C. 
220,  6  Law  Jouni.  K.B.  329.] 
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1828.     I  J.  H.  LAKOSTON    V.   SIR  C.   Itf. 

Not.  28.  )    pole,  hart.,  akd  others. 

Devise — Construction  of. 

A  testator  devised  lands  to  trusieeSy  in 
trust  for  his  son  J.H.L,^  for  life,  re* 
mainder  to  the  use  of  the  second,  thirds 
fourth,  fifth,  and  all  and  every  other  the 
son  and  sons  of  the  said  J.H.L  ,  severally, 
successively,  and  in  remainder,  one  after 
another,  as  they,  and  every  of  them, 
should  be  in  seniority  of  aye  or  priority 
of  birth,S;c.,  with  divers  remainders  over: 
— Held,  that,  notwithstanding  his  being 
omitted  in  the  enumeration,  the  first  son 
of  the  testators  son  J,H.  L,,  tooh  under 
this  devise  an  estate  in  tail  male  expect- 
ant on  the  death  of  his  father. 

The  following  cage  was  sent  for  the  opinion  • 
of  Uiis  Court,  in  pursuance  of  an  order  of  His 
Honour  the  Master  of  the  Rolls : — 

**  John  LangstoiiyEsq.  was,  at  the  time  of 
making  his  will  hereiuafter  mentioned,  and 
at  his  death,  seised  in  fee  simple  of  divers 
luanors,  messuages,  lands,  tenements,  and 
hereditaments,  situate  in  the  counties  of  Ox- 
ford and  Middlesex,  and  duly  made  and 
publbbed  his  last  will   and  testament  in 

irritingt  hearing  date  the  28tl)  of  JuIT}  1 801  ^ 
YoL,VIKC.P* 


which  was  executed  and  atteUed  in  the 
manner  by  law  required  to  pass  freehold 
estates  by  devise,  and  he  thereby  gave  and 
devised  all  his  manors,  messuages,  farms, 
lands,  tenements,  and  hereditaments,  situate 
and  being  in  the  several  counties  of  Oxford 
and  Middlesex,  or  elsewhere  in  England 
(except  his  shares  in  thd  New  Uiver  Com- 
pany), unto  John  Pollexfen  Bastard,  Esq., 
John  Williams  Hope,  Esq.,  and  Charles 
Morice  Pole,  Esq.  (now  Sir  Charles  Morice 
Pole,  Bart.),  thetr  heirs  and  assigns,  to  the 
uses  after-mentioned— (that  is  to  say)>— to 
the  use  of  the  said  testator's  son,  the  said 
plaintiff,  James  Haughton  Langston,  for  and 
during  the  term  of  his  natural  life,  without 
impeachment  of  waste,  and,  from  and  after 
the  determination  of  that  estate,  by  for- 
feiture, or  otherwise,  in  his  life-time,  to  the 
use  of  certain  trustees  therein  named,  and 
their  heirs,  during  the  life  of  the  said 
plaintiff— in  trust,  by  the  usual  ways  and 
means,  to  preserve  the  contingent  uses  and 
estates  thereinafter  limited,  with  remainder 
to  the  use  of  the  second,  third,  fourth^ 
fifth,  and  all  and  every  other  the  son  and 
^oiis  of  the  body  of  the  said  plaintiff  law- 
fully to  be  begotten,  severallyj  successively, 
and  in  remainder,  one  after  another*  as 

they,  and  every  of  them,  should  be  in  senio* 
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rity  of  age  or  priority  of  birth,  and   the 
several   and  respective  heirs   male  of  the 
body  and  bodies  of  all  and  every  such  son 
and  sons  lawfully  issuing,  the  elder  of  such 
sons  and  the  heirs  male  of  his  body  to  be 
always  preferred    and  to  take  before  the 
younger  of  such  son  and  sons  and  the  h«ir> 
male  of  his  and  their  body  and  bodies  ittu- 
ing ;  with  remainder  to  the  use  of  the  said 
testator's  second  and  other   sons,  succeS' 
sively^  and  in  tail  male,  with  remainder  to 
the  use  of  certain  other  trustees   therein 
named,  their  executors,  administrators,  and 
assigns,  for  the  term  of  500  yMura— upoo 
the  trusts  and  for  the  intents  and  purposes 
thereinafter  mentioned,  with  remainder  to 
the  use  of  the  first,  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  daughter 
and  daughters  of   the  body  of   the  said 
plaintiff  lawfully  to  be  begotten,  severally, 
successively,  and   in  remainder,  one   after 
another,  as  they  and  every  of  them  should 
be  in  seniority  of  age  and  priority  of  birth, 
and  the  several  and  respective  heirs  of  the 
body  and  bodies  of  all   and   every  such 
daughter  and   daughters  lawfully  issuing, 
the  elder  of  such  daughters,  and  the  heirs  of 
her  body,  to  be  always  preferred  and  to  take 
before  the  younger  of  such  daughter  and 
daughters,  and  the  heirs  of  her  and  their 
body  and  bodies  issuing;  and,  for  default 
of  such  issue,  to  the  use  of  other  trustees 
therein  named,   their  executors,   adminis- 
trators, and  assigns,  for  and  during  the  term 
of  99  years,  upon  the  trusts  and  for  the  in- 
tents and  purposes  thereinafter  mentioned^ 
-with  remainder  to  the  use  of  the  said  testa- 
tor's eldest  daughter,  Maria  Sarah  Langston^ 
and  her  assigns,  for  and  during  the  term  of 
he)"  natural  life,  without  impeachment  of 
waste ;  and,  from  and  after  the  determina- 
tion of  .that  estate,  by  forfeiture  in  her  life- 
time, to  the  use  of  the  trustees  thereinbefore 
named  for  preserving  contingent  remainders, 
and  their  heirs,  during  the  life  of  her,  the 
said  testator's  said  daughter,  in  trust  by  the 
usual  ways  and  means  to  preserve  the  con- 
tingent uses  and  estates  thereinafter  limited, 
with   remainder  to  the  use    of   the  first, 
second,  third,   fourth,   fifth,   and  all  and 
every  other  the  son  and  sons  of  the  body  of 
her,  the  said  testator's  said  daughter,  law- 
fully to  be  begotten,  severally,  successively, 
4and  in  remainder,  one  after  another,  as  they 
and  every  of  them  should  be  in  seniority  of 


age  and  priority  of  birth,  and  the  several 
and  respective  heirs  male  of  the  body  and 
bodies  of  ail  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  sons  and 
the  heirs  male  of  his  body  to  be  always  pre- 
ferred and  to  take  before  the  younger  of 
«ucb  flOB  and  sons  and  the  Mrs  male  of  his 
and  their  body  and  bodies  issuing ;  and,  for 
default  of  such  issue,  to  the  use  of  other 
trustees  therein  named,  their  executots,  ad- 
ministrators, and  assigns,  for  the  term  of 
600  years,  upon  the  trusts  and  for  the  in- 
tents and  purposes  thereinafter  mentioned* 
whh   remainder  to  ih^  n^e  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and 
every  other  the  daughter  and  daughters  of 
the  body  of  her  the  said    testator's  said 
daughter,  Maria  Sarah  Langston,  lawfully 
to  be  begotten,  severally,  successively,  and 
in  remainder,  one  after  another,  as  they  and 
every  of  them  should  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and 
respective  heirs  of  the  body  and  bodies  of 
all  and  every  such  daughter  and  danghten 
lawfully  issuing,  the  elder  of  such  daughters 
and  thii  heirs  of  her  bodv  to  be  idwmys 
preferred^  and  to  take  before  the  younger 
of  such  daughter  and  daughters  and  the  heirs 
of  her  and  their  body  and  bodies  issuing;  and» 
for  default  of  such  iaaue,  to  the  use  of  the 
said  testator'b  daughter  filitabeth  Citheriae 
Langston  (now  Elizabeth  Catherine  Barter) 
and  her  assigns,  for  her  life ;  and,  tsom  and 
after  the  detemdnation  of  diat  Mtatt,  by 
forfeiture  or  otherwise  in  her  Ufettmei,  ta  tlie 
use  of  the  trustees  thereinbefore  naned  tat 
preserving  contingent  remaioders,  and  Ikair 
heirs,  during  the  Rfe  of  his  the  said  testator's 
said  daughter,  in  trust  to  preeerva  the  con- 
tingent uses  and  estates  thereiDaftir  liwitody 
with  like  remainders  to  the  use  of  the  saas  of 
the  said  Elisabeth  CatheriDe  LangMoa  (oaw 
Elizabeth  Catherine  Baiter),  aad  their  hsin 
male  ;  and,  for  default  of  such  issue,  to  other 
trustees  therein  named,  their  executors,  &c., 
for  the  term  of  700  }  ears,  upon  certain  trusts 
thereinafter  mentioned,  with  Kke  remainder 
to  the  use  of  the  daughten  of  the  said  Elisa- 
beth Catherine  Langston  (now  £.  C.  Bar- 
ter), and  the  heirs  of  their  bodies:  and,  for 
defoult  of  such  issue,  to  the  me  9l  the  said 
testator's  daughter,  CaioKne  LaBg8loa,aad 
her  assigns,  for  her  life ;  and»  frem  aad  alter 
the  determination  of  that  estate,  by  forfoitare 
or  otherwise  in  her  lifetioie,  to  tha  aas  of  ibe 
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trustees  thereinbefore  named  for  preserving 
oootingent  reroaiiiders,  and  their  heirs,  dur* 
ing  the  life  of  the  said  Caroline  Langston,  in 
trust  to  preserve  the  contingent  uses  and  es<- 
tates  thereinafter  limited ;  and,  from  and 
after  the  decease  of  her,  the  said  Caroline 
Langston,  to  the  use  of  her  sons,  and  their 
heirs  male ;  and,  for  default  of  such  issue, 
to  the  use  of  other  trustees  therein  named, 
their  executors,  &c.,  for  the  term  of  800 
years,  upon  the  trusts,  and  for  the  intents  and 
purposes*  thereinafter  mentioned,  with  like 
remainder  to  the  use  of  the  daughters  of  the 
said  C.  Langston,  and  the  heirs  of  their  bo- 
dies :  and,  for  default  of  such  issue,  to  the  use 
of  the  said  testator's  daughter,  Agatha  Sophia 
Maria  Langston,  and  her  assigns,  for  her 
life ;  and,  from  and  after  the  determination 
of  that  estate,  by  forfeiture  or  otherwise,  to 
the  use  of  the  trustees  thereinbefore  named 
for  preserving  contingent  remainders,  and 
their  heirs,  during  the  life  of  her,  the  said 
teatator*ssaid  daughter  Agatha  Maria  Sophia 
Langston,  in  trust  to  preserve  the  contingent 
uses  and  estates  thereinafter  limited,  with 
like  remainder  to  the  use  of  the  sons  of  her, 
the  said  testator's  said  daughter,  Agatha 
Maria  Sophia  Langston,  and  their  heirs 
nale ;  and,  for  de&ult  of  such  issue,  to  the 
use  of  other  trustees  therein  named,  their 
executors,  <&c.,  for  the  term  of  900  years, 
upon  the  trusts,  and  for  the  intents  and  .pur-« 
poses,  thereinafter  mentioned,  with  like  re* 
mainder  to  the  use  of  the  daughters  of  her, 
the  said  testator's  said  daughter,  Agatha 
M.  S.  Langston,  and  the  heirs  of  their  bodies : 
And,  for  default  of  such  issue,  to  the  use  of 
the  said  testator's  daughter,  Henrietta  Maria 
Langston,  and  her  assigns,  for  her  life ;  and, 
from  and  immediately  after  the  determina- 
tion of  that  estate,  by  forfeiture  or  otherwise 
in  her  life*time,  to  the  use  of  the  trustees 
thereinbefore  named  for  preserving  contin- 
gent remainders,  and  their  heirs,  during  the 
life  of  her,  the  said  testator's  said  daughter, 
Henrietta  Maria  Langston,  in  trust  to  pre^ 
serve  the  contingent  uses  and  estates  therein- 
after limited,  with  like  remainder  to  the  use 
of  the  sons  of  her,  the  said  testator's  said 
daughter,  Henrietta  Maria  Langston,  and 
their  heirs  male ;  with  remainder  to  the  use 
of  other  trustees  therein  named,  their  execu- 
tors, &c.,  for  the  term  of  1000  years,  upon 
the  trusts  and  for  the  intents  and  purposes 
^reinafter  mentioned ;  with  like  remainder 


to  the  use  of  the  daughters  of  her,  the  said 
testator's  said  daughter,  H.  M.  Langston,  and 
the  heirs  of  their  bodies :  with  remainder  to 
the  use  of  the  said  testator's  sixth,  and  other 
daughters  thereafter  to  be  born,  successively, 
in  tail  general,  with  remainder  to  the  use  of 
other  trustees  therein  named,  their  executors, 
administrators,  and  assigns,  for  the  term  of 
1500  years,  upon  the  trusts,  and  to  and  for 
the  intents  and  purposes,  thereinafter  men- 
tioned, with  remainder  to  the  use  of  the  said 
testator's  sister,  Sarah,  the  wife  of  Peter  Ca- 
zalet,  Esq.,  her  heirs  and  assigns,  for  ever : 
And  the  said  testator  did  by  his  said  will 
declare,  that,  as  for  axul  concerning  the 
said  term  of  500  years  by  his  said  will  limited 
as  aforesaid^  the  same  term  was  limited  unto 
the  said  trustees  thereof^  their  executors, 
administrators,  and  assigns,  upon  trust,  that, 
in  case  there  diould  be  no  son  of  the  body  of 
the  said  plaintiff,  James  Haughton  Langston, 
nor  no  rature  son  of  his,  the  said  testator's^ 
own  body,  or,  there  being  any  such  son  or 
sons,  if  he  and  they  should  all  die  without 
issue  male  before  any  of  them  should  attain 
the  age  of  21  years,  and  there  should  be  two 
or  more  daughters  of  the  body  of  his,  the 
said  testator's,  said  son,  the  said  plaintiff, 
James  Haughton  Langston,  then  they,  the 
same  trustees,  and  the  survivor  of  them,  and 
the  executors,  administrators,  and  assigns, 
of  such  survivor,  should,  after  the  decease  of 
his,  the  said  testator's,  said  son,  the  said 
plaintiff,  James  Haughton  Langston,  and 
such  failure  of  issue  male  of  his  body  and 
of  his,  the  said  testator's,  own  body,  as  afore- 
said, by  mortgage  or  sale,  or  other  disposition, 
of  all  or  any  part  of  the  premises  comprised 
in  the  said  term  of  500  years,  or  by  the  rents 
and  profits  thereof,  or  by  any  other  ways  or 
means  whatsoever,  levy  and  raise  such  sum 
and  sums  of  money  for  the  portion  and  por- 
tions of  all  and  every  such  daughter  and 
daughters  (other  than  and  besides  an  eldest 
or  only  daughter)  as  thereinafter  mentioned, 
that  is  to  say,  &c.  [here  followed  directions 
as  to  the  manner  of  raising  and  appropriating 
such  portions,  and  a  proviso  for  determining 
the  said  term  of  500  years  on  the  satisfac- 
tion of  the  several  trusts  thereinafter  mention- 
ed concerning  the  same]:  And,  as  to,  for,  and 
concerning,  the  said  term  of  99  years  there- 
inbefore limited  to  trustees,  he,  the  said  tes- 
tator, thereby  declared  that  the  same  term 
was  limited  unto  them,  their  executors,  ad- 
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tninistrators,  and  assigns,  upon  trust,  that,  in 
case  there  should  be  no  son  or  daughter  of 
the  body  of  him,  the  said  plaintifF,  James 
Haughton  Langston,  nor  no  future  son  of  the 
said  testator's  body,  or,  there  being  any  such 
son  or  sons,  daughter  or  daughters,  if  all  and 
every  such  son  and  sons  should  depart  this  h'fe 
without  issue  male,  and  all  and  every  snch 
daughter  and  daughters  should  depart  this 
life  without  issue,  before  any  of  them  should 
attain  his  her  or  their  age  or  ages  of  21  years, 
then  they,  the  same  trustees,  and  the  survivor 
of  them,  and  the  executors,  administrators, 
and  assigns,  of  such  survivor,  should,  after 
the  decease  of  the  said  plaintiff,  James 
Haughton  Langston,  and  such  failure  of 
issue  as  aforesaid,  by  mortgage  or  sale,  or 
other  disposition  of  all  or  any  part  of  the  he- 
reditaments comprised  in  the  term  of  99 
years,  or  by  the  rents  and  profits,  or  by  any 
other  ways  and  means,  levy  and  raise  for  the 
Use  and  benefit  of  each  of  the  said  testator's 
youngest  daughters,  Elizabeth  Catherine 
Langston,  Caroline  Langston,  Agatha  Maria 
Sophia  Langston;  and  Henrietta  Maria 
Langston,  respectively,  or  such  of  them  as 
should  not  from  time  to  time  be  in  the  actual 
possession  of,  or  entitled  to,  the  heredita- 
ments, under  and  by  virtue  of  the  limitationa 
contained  in  the  said  will,  for  and  during  the 
term  of  their  respective  natural  lives,  an 
annuity  or  yearly  sum  of  500/.  clear  of  all 
deductions,  and  should  pay  the  same  unto 
them,  the  said  testator's  said  youngest  daugh* 
ters,  respectively,  or  their  respective  assigns, 
by  equal  half-yearly  payments,  on  the  25th 
day  of  March,  and  29th  day  of  September, 
in  every  year,  and  should  make  the  first  pay* 
mcnt  on  such  of  the  said  days  as  should  next 
happen  after  the  commencement  of  the  said 
tenp  of  99  years  in  possession.  Then  fol- 
lowed provisoes  for  the  levying  and  raising 
annuities  for  tlic  younger  daughters  of  the 
testator,  &c.  The  testator  then  proceeded 
to  declare  the  trusts  relating  to  the  several 
terms  of  600, 700, 800,  900,  and  1000  years, 
which  were  for  raising  annuities  and  portions 
for  the  younger  daughters  of  the  testator's 
daughters :  and  as  to,  for,  and  concerning,  the 
said  term  of  1500  vcars  thereinbefore  limited 
to  trustors,  lie,  the  said  testator,  thereby  de- 
claied  tliat  the  said  term  was  so  limited  unto 
them,  their  heirs  and  assigns,  upon  trust, 
that,  in  case  there  should  be  no  son  or 
daughter  of  the  body  or  respective  bodies  of 


the  said  plaintiff,  James  Haagfaton  lAog* 
ston,  or  of  the  said  testator's  said  theo 
present  daughters,  or  of  any  of  them,  nor 
any  future  son  or  daughter  of  the  said  tee* 
tator's  body,  or,  there  being  any  such  §on  or 
sons,  daughter  or  daughters,  if  all  and  eveiy 
such  son  and  sons  should  depart  this  life 
without  issue  male,  and  every  such  daughter 
and  daughters  should  depart  this  life  with** 
out  issue,  before  any  of  them  should  attaio 
his  her  or  their  respective  age  or  ages  of  21 
years,  then  they,  Uie  said  trustees,  and  tlw 
survivor  of  thern^  and  the  executors,  adnua* 
istrators,  and  assigns,  of  such  sunrivor, 
should,  within  the  space  of  twelve  calendar 
months  after  the  several  deceases  of  the  said 
plaintiff  and  the  said  testator's  said  then  pre- 
sent daughters,  and  failure  of  all  soch  issue 
as  last  aforesaid,  by  mortgage  or  sale,  or  other 
disposition,  of  all  or  any  part  of  the  said 
premises  to  be  comprised  in  the  said  term  of 
1500  years,  or  by  the  rents  and  profits 
thereof,  or  by  any  other  ways  or  means 
whatsoever,  levy  and  raise  the  sum  of 
80,000/.  of  lawful  money  of  Great  Britain, 
together  with  interest  for  the  same  inaa  the 
commencement  of  the  said  term  of  1500 
years  in  possession,  after  the  rate  of  4/.  fay 
the  year  for  each  sum  of  100/.,  and  shoold 
pay,  apply,  and  dispose  of  the  same  in 
manner  thereinafter  mentioned  (that  is  to 
say),  one  moiety  thereof  unto  his  sister,  Mafj 
Ann,  the  wife  of  George  Arnold  Arnold^ 
Esq.,  her  executors,  administrators,  and 
assigns,  and  the  other  moiety  thereof  unto 
his  nephew,  Haughton  Fanner  Okeover,  of 
Okeover,  in  the  county  of  Stafford,  £e» 
quire,  his  executors,  administratore,  and  as- 
signs :  and  in  the  said  will  is  contained  a 
power  or  proviso  enabling  the  said  plaintiff, 
James  Haughton  Langston,  by  any  deed 
or  deeds,  or  by  his  last  will  and  testament  in 
writing,  or  by  any  codicil  thereto,  to  be  by 
him  signed  and  published  in  the  presence  of, 
and  attested  by,  three  or  more  credible  wit- 
nesses, to  grant,  limit,  and  appoint,  any  rent, 
or  annual  sum,  not  exceeding  in  the  whole 
the  clear  yearly  sum  of  1000/.,  to  be  IssoiDg 
and  payable  out  of  all  or  any  of  the  manors, 
mes<)uages  farms,  lands,  >  tenements,  titliea, 
and  hereditaments,  thereinljefore  devised » 
unto  any  woman  or  women  he  should  marry 
or  take  to  wife,  for  and  during  the  life  or 
lives  of  such  woman  or  women  respectively, 
for  or  in  the  nature  of  her  or  their  jointuro 
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cr  jointures,  ftndin  bar,  or  ivithout  being  in 
bar,  of  dower;  Ruch  rent  or  annual  sum  to 
take  effect  from  the  death  of  him  the  said 
plaintiff,  James  Haughton  Langston,  and  to 
be  payable  half-yearly  or  quarterly,  on  or  at 
such  days  or  times  as  he  should  think  fit ; 
and  the  said  testator  thereby  also  provided 
and  directed  that  it  should  be  lawful  for  the 
said  plaintiff,  from  time  to  time  during  bis 
natural  life,  in  case  there  should  be  any 
child  or  children  of  his  body  lawfully  be- 
gotten, other  than  and  besides  an  eldest  or 
only  souy  by  any  deed  or  deeds,  instrument 
or  instruments,  in  writing,  to  be  by  him 
sealed  and  delivered  in  the  presence  of,  and 
attested  by,  two  or  more  credible  witnesses, 
with  or  without  power  of  revocation,  or  by 
his  last  will  and  testament  in  writing,  to  be 
by  him  signed,  sealed,  and  published,  in  the 
presence  of,  and  attested  by,  three  or  more 
credible  witnesses,  to  charge  all  or  any  part 
of  the  said  manors,  messuages,  farms,  lands, 
tenements,  tithes,  and  hereditaments  there* 
inbefore  devised,  with  and  for  the  raising 
and  payment  of  any  principal  sum  or  sums 
of  money,  not  exceeding  in  the  whole  the 
gross  sum  of  25,000/.,  for  the  portion  or 
portions  of  any  one,  two,  or  more  of  the 
younger  son  or  sons,  or  daughter  or  daugh- 
ters, of  the  body  of  him  the  said  plaintiff, 
lawfully  to  be  begotten,  born  in  his  lifetime, 
or  within  due  time  after  his  decease,  to  be 
paid  and  payable  unto,  and  to  vest,  in  such 
younger  son  or  sons,  daughter  or  daughters, 
respectively,  at  such  time  or  times,  and  in 
such  shares  and  proportions,  with  such  clauses 
of  survivorship,  and  in  such  manner,  as  he, 
the  said  plaintiff,  should,  by  such  deed  or 
deeds,  instrument  or  instruments,  in  writing, 
or  last  will  and  testament,  to  be  executed 
and  attested  as  aforesaid,  direct,  limit,  and 
appoint;  and  also  charge  the  same  premises, 
or  any  part  thereof,  with  or  for  the  payment  of 
any  sum  or  sums  of  money,  yearly  or  other- 
wise, as  he  should  think  fit,  for  the  mainte- 
nance of  such  younger  son  or  sons,  or  daugh- 
ter or  daughters,  from  tho  time  of  his  death, 
until  such  portion  or  portions,  respectively, 
should  l)ecome  payable,  not  exceeding  the 
inter^  of  such  portions  after  the  rate  of  4/. 
per  cent,  per  annum :  and,  the  more  effec- 
tually to  secure  and  enforce  the  raising  and 
due  payment  of  such  principal  sum  or  sums 
of  money,  not  exceeding  in  the  whole  tiie 
said  sum  of  25,000/.,  as  the  plaintiff  should 


think  fit4tnd  be  entitled  to  charge  as  afore- 
said, the  testator  thereby  willed  and  declared 
that  it  should  be  lawful  for  the  plaintiff,  by 
the  same  or  by  any  such  like  deed  or  deeds, 
instrument  or  instruments,  in  writing,  to  be 
so  sealed  and  delivered  as  aforesaid,  or  by 
such  bis  last  will  and  testament,  to  be  so 
signed,  sealed,  and  published,  as  aforesaid, 
to  limit  and  appoint,  by  way  of  demise  or 
mortgage,  the  hereditaments  and  premises  he 
should  so  charge,  to  any  person  or  penoos, 
for  any  term  or  number  of  years,  without 
impeachment  of  waste,  for  the  purpose  of 
raising  and  securing  such  portion  or  portions 
and  maintenance,  so  as  the  term  and  estate 
to  be  appointed  by  way  of  any  such  demise 
ormortj^e  should  be  made  redeemable  oa 
full  payment  of  the  portion  or  portions  and 
maintenance,  which  should  be  so  charged 
by  virtue  of  the  said  power,  by  the  person  or 
persons  who,  for  the  time  being,  should  be 
entitled  to  the  next  estate  in  remainder^ 
either  at  law  or  in  equity,  of  and  in  the  pre- 
mises so  to  be  limited  and  appointed  by  way 
of  demise  or  mortgage  as  aforesaid:   and 
the  said  testator  thereby  further  willed  and 
directed,  that  in  like  manner  it  should  be 
lawful  for  each  of  them,  his  said  daughters 
thereinbefore  named,  to  whom  estates  for 
life,  in  his  said  devised  estates,  were  there- 
inbefore  limited,  when  and  as  they  should 
respectively  be  in  the  actual  possession  of  his 
said  devised  estates,  in  case  there  should  be 
any  child  or  children  of  their  respective 
bodies,  lawfully  begotten,  other  than  and 
besides  an  eldest  or  only  son,  by  any  such 
or  the  like  deed  or  deeds,  instrument  or  in- 
struments, in  writing,  to  be  executed  and 
attested  as  aforesaid,  or  by  their  respective 
last  wills  and  testamcuts,  or  any  writing  or 
writings  of  appointment  in  tlie  nature  thereof, 
to  be  signed,  sealed,  and  published  as  afore- 
said, to  charge  all  or  any  part  of  the  said 
devised  estates,  with  and  for  the  raising  and 
payment  of  any  sum  or  sums  of  money  not 
exceeding  in  the   whole  the  gross  sum  of 
25,000/.,  for  tho  portion  or  portions  of  any 
one,  tivo,  or  more  of  their  respective  younger 
children,  with  the  like  power  of  providing 
maintenance,  and  limiting  a  term  of  years 
for  raising  the  said  portion  or  portions  and 
maintenance,  and  in  such  and  the  like  man- 
ncr,  to  all  intents  and  purposes,  as  therein- 
before directed  with  respect  to  the  portion 
or  portions  of  the  younger  son  and   aonoi 
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aad  daughter  and  daughters  of  the  plaiatiffy 
James  Haughton  Laogstoii:  and  the  tes- 
tator^  by  his  said  will,  gave  all  the  residue 
of  hk  personal  estate  unio  the  plaintiff,  if 
and  when  he  should  attain  the  age  of  21 
years ;  but,  if  he  should  die  under  that  age» 
leaving  a  child  or  children,  then  to  such  child ; 
qr,  if  more  than  one,  to  such  children  equally ; 
but,  if  the  plaintiff  should  die  under  (he  age 
of  21  yean,  and  there  should  be  no  son  or 
daughter  living  at  the  time  of  his  death,  then 
to  the  testator's  daughters  equally. 

'<  The  said  John  Langston,  the  testator, 
departed  this  life  in  February,  1812,  leaving 
the  said  plaihtiff,  James  Haughton  Lang- 
aton,  his  only  son  and  heir-at-law  (then  a^ 
minor  and  a  bachelor),  and  the  said  testator's 
said  several  daughters,  him  surviving,  having 
previously  made  three  codicils  to  his  said 
will,  the  last  of  which  bears  date  in  Fe* 
bruary,  1812,  but  none  of  them  maUpg  the 
least  variation .  in,  or  in  a^y  manner  affect- 
ing, the  above-mentioned  limitations  of  his 
real  estates. 

'<  The  sud  plaintiff,  James  Haughton 
Langston,  attained  the  age  of  21  years,  in 
May,  181 7>  and  has  since  that  time  inter- 
married, acid  had  issue  by  his  wife  two  sons, 
vif.f  Henry  Langston,  his  eldest  or  first-born 
SOB,  and  Edward  Langston,  his  second-bom 
son. 

''  The  testator  had  no  other  son  than  the 
plaintiff,  at  or  after  the  date  of  the  said 

will." 

The  question  for  the  opinion  of  the  Court 
waa*-whether  Henry  Langston,  the  first  son 
of  the  testator's  son,  James  Haughton  Lang- 
ston, took  any  and  what  estate  under  the  said 
testator's  wiU. 

Mr.  Serjeant  Taddy  for  the  plaintiff.— 
The  words  of  the  will  are  quite  sufficient  to 
give  an  estate  to  ^e  first  son  of  the  testator's 
son.  This  is  the  direct  and  obvious  meaning  ' 
of  the  testator ;  and,  if  any  insertion  or  trans- 
position be  necessary  to  give  the  devise  this 
effiect,  the  intent  of  the  devisor  is  so  manifest 
that  the  Court  would  be  inclined  to  assist 
the  plaintiff.  It  is  in  &ct  a  mere  devise  in 
the  ordinary  form  of  strict  settlement,  only 
leaving  out  the  word  "first"  The  rules  of 
conveyancing  have*  nothing  to  do  with  the 
construction  of  wills.  They  are  interpreted 
according  to  common  understanding  and  the 
intent  of  the  party.  What  is  the  ordinary 
and  straight  forward  construction  of  this  de^ 


vise ! .  Suppose  the  limitatioii  bad  been ''  to 
the  sops  of  the  body  of  the  plaintiff,  severally 
and  successively,'  would  there  have  been 
any  doubt  that  the  eldest  would  have  taken? 
Why  then  should  he  be  prevented  because 
the  second,  third,  fourth,  and  fifth  sons  are 
mentioned  ?  The  words  of  the  devise  are, 
"  to  the  use  of  the  second,  third,  fourth,  fifth^ 
and  all  and  every  other  the  son  and  acos 
of  the  body  of  the  plaintiff.'*  It  might  have 
borne  a  different  construction  if  it  had  been 
'*  to  the  younger  sons,  &o.  ;**  but  there  is 
nothing  in  the  will  to  limit  the  estate  to 
younger  sons.  Other  sons  must  include  all 
the  sons,  whether  first  or  not.  The  words 
'<  severally  and  successively,  &c."  cannot  be 
rejected ;  because  the  devise  would  then  be  to 
all  the  sons  contemporaneously,  and  not  ia  re- 
mainder.  The  words  '*  second,  third,  fourth* 
and  fifth"  may  be  considered  as  mere  unne- 
cessary specification.  The  will  directs  that 
the  sons  shall  take  ''as  they  shall  be  in  senio- 
rity of  age  or  priority  of  birth."  In  Doe  dem, 
Blandford  v.  Applin,  (1)  under  a  devise  to 
A.,  for  life,  and,  after  his  decease,  **  to  and 
amongst  his  issae,  and,  in  default  of  issue,  then 
over,"  it  was  held  that  A.  tack  an  estate  tafl* 
So,  in  Doe  dem.  Chandler  v.  Smith,  (2)  an* 
der  a  devise  to  A.  and  the  heirs  of  her  body,  for 
ever,  as  tenants  in  common  and  not  as  joint 
tenants,  and  in  case  A,  died  before  2 1 ,  or  with- 
out leaving  issue  of  her  body,  then  to  B.,— it 
was  held  Uiat  A.  took  an  estate  tail.  Hie 
next  question  is,  when  shall  the  eldest  son 
take  ?  In  the  construction  of  wills,  the  full 
meaning  must  be  given  to  all  the  words. 
Now  here,  every  word  of  the  devise  is  com- 
plied with  by  giving  the  fint  estate  to  the 
first  son.  The  whole  will  h  framed  on  the 
supposition  that  the  eldest  son  is  to  take  the 
first  estate.  Consider  the  circumstances  of 
the  family.  There  is  but  one  son ;  and  there 
are  many  daughters.  The  testator  first  pro- 
vides for  all  the  sons  of  the  plaintiff,  then  for 
his  younger  daughters.  The  provision  for 
the  daughters  of  the  plaintiff  is  on  failure  of 
issue  male.  The  consequence,  therefore,  uf 
the  Court  holding  that  the  eldest  and  only 
son  of  the  plaintiff  takes  no  estate,  would  be 
to  preclude  the  possibility  of  any  provisioa 
being  made  for  the  younger  daughten  of  tb« 
testator ;  for  all  proceeds  on  the  suppositiaa 
that  th^e  is  no  son.    It  is  clear  that  the  lean 

(1)  4T.  R.82. 

(2)  7T.R.531. 
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tator  Intended  that  the  eldest  daughter  should 
take  the  estate,  only  in  case  there  should  be 
no  son :  and,  the  eldest  daughter  taking,  he 
then  provides  for  the  younger  daughters. 
The  only  case  that  seems  to  bear  strongly 
on  this  is  that  of  Clements  v.  Parke  (1), 
which  was  a  case  sent  from  the  Court  of 
Chancery  to  the  Court  of  King's  Bench, 
lliere  a  testator  devised  an  estate  to  A.,  for 
life,  and  after  his  decease  to  the  eldest  son 
of  the  body  of  his  (the  testator's)  nephew 
lawfolly  issuing  or  issned,  and,  for  default  of 
snch  issue,  then  likewise  to  the  second, 
Child,  and  every  other  son  of  his  nephew, 
successively,  and  in  remainder;  one  after 
another,  as  they  should  be  in  seniority  of 
age,  and  the  several  and  respective  iieirs 
male  of  the  body  of  every  such  second,  third, 
and  every  other  son  or  sons,  the  eldest  of 
sacb  song,  and  the  heirs  male  of  his  body, 
being  always  preferred  before  the  youngei^— 
it  was  decided  that  the  nephew  took  an 
estate  tail  by  implication,  in  order  to  effec* 
taate  the  general  intent,  and  let  in  the  de- 
scendants of  the  first  son.  Doe  dem,  James 
V.  Mallei  (2)  is  a  strong  case  to  shew  how  the 
Courts  will  construe  the  language  of  a  will 
where  some  of  the  words  are  equivocal. — 
There,  the  testator  devised  lands  to  the  use  of 
W.  H.,  only  remaining  son  of  Sir  T,  H.^ 
for  life,  and  to  his  first  and  other  sons,  &c., 
and,  for  default  of  such  issue,  to  the  use  of 
the  first,  second,  and  all  and  every  other  son 
and  sons  of  Sir  T.  H.,  lawfully  to  be  be- 
goiien,  and  the  heirs  male  of  the  body  of 
snch  first  and  other  sons ;  with  a  proviso, 
that  the  said  W.  H.,  and  his  first  and  other 
tons,  and  also  the  fint  and  other  sons  there* 
nfter  to  be  born  of  the  said  Sir  T.  H., 
shonld  reside  at  the  family  house,  &c. — 
Lord  EUenborough  said  (3):  *'  It  would  be  a 
natter  of  the  deepest  regret  if,  in  conse- 
quence of  the  joint  effect  produced  by  the 
blunder  of  the  testator,  and  the  neglect  of 
his  attorney,  we  were  compelled  to  put  a 
construction  on  this  will  which  would  defeat 
the  testator's  intention,  and  exclude  those 
ivhom  he  meant  to  make  the  objects  of  his 
bottoty.  I  call  it  a  blunder  of  the  testator, 
because,  if  he  had  read  over  his  will  with 
tittention  before  be  executed  it,  he  must 
have  perceived  that  he  had  mi$describ€d 

(1)  1  M.  &  S.  1.30,  n. 

(2)  1  M.  &  S.  124. 

(3)  la.  134. 


W.  H.  as  the  only  surviving  son  of  SirT,  H., 
at  the  time  when  another  son,  Walter  James, 
then  nine  years  old,  was  in  being,  and,  as  is 
stated,  was  then  personally  known  to  him. 
It  was  also  a  neglect  on  the  part  of  his  at* 
torney  in  not  making  inquiries,  after  such 
a  lapse  of  time  as  intervened  between  the 
first  and  second  will,  whether  the  state  of 
his  family  had  undergone  any  alteration.  But 
I  disclaim  all  considerations  of  this  sort  in  the 
present  instance,  and  am  willing  that  the  con- 
joint omissions  of  the  testator  and  his  attorney 
should  have  their  full  legal  effeot.  The  will 
must  stand  or  fall  according  to  the  language 
of  it ;  but  I  think  that  language  will  not, 
upon  a  fair  construction  of  it,  disappoint  the 
intention  of  the  testator.  The  first  mistake 
is,  in  the  description  of  W.  H.  as  the  only 
Surviving  son.  Now  he  was  not  the  only 
son,  for  there  was  another  living,  of  the  age 
of  nine  years.  But  how  does  that  mistake 
affect  or  control  the  subsequent  limitation  ? 
The  limitation  is  to  the  use  of  the  first, 
second,  and  all  and  every  other  son  and  sons, 
&c.  i.  e.  who,  at  the  death  of  W.  H.,  would 
become  first  son.  Therefore  Walter  James 
is  certainly  within  the  comprehension  of  the 
words ;  there  is  only  a  misdescription  of  the 
first  taker.  Then  come  the  words  *  lawfully 
to  be  begotten/  which  would  give  rise  to  a 
material  question  if  it  had  not  been  settled 
by  a  series  of  authorities,  and  impeached  by 
none,  that  '  to  be  begotten'  means  the  same 
as  *  begotten,*  embracing  all  those  whom  the 
parent  shall  have  begotten  during  his  life, 
quo8  procreaverit.  It  was  so  considered  in 
Uewetv.  Ireland  {4),  and  it  was  there  said 
that  as  procreatis  takes  in  children  to  be 
begotten,  and  procreandis  includes  children 
then  begotten,  so  the  words  '  which  shall  be 
begotten,'  upon  which  the  question  turned 
iu  that  case,  should  relate  to  the  death  of 
the  parent,  and  then  the  daughter  bom 
before  the  settlement  should  be  included 
under  that  description.  The  same  sense  is 
put  upon  the  words  in  Co,  Lit,  20,  So  in 
Cook  V.  Cook{S)y  upon  a  devise  to  the  issue 
of  J.  S.,  who  had  a  daughter,  and  afterwards 
a  son,  it  was  held  that  both  should  take,  and 
the  Lord  Keeper  said  that  the  words '  be- 
gotten' and  '  to  be  begotten'  are  the  same, 
as  well  upon  the  construction  of  \<ills  as 

(4)  1  P.  Wma.  426. 
(6)  2  Vera.  545. 
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settlements,  and  take  in  all  the  issue  after 
begotten.    But  it  may  bo  said  that  neither 
in  Hewet  v.  Ireland  nor  in  Cook  v.  Cook 
are  the  words  '  inposterum*  to  be  found, 
the  peculiar  force  of  which  was  supposed  in 
3  Leon,  87,  to  control  the  other  words.    But 
what  was  the  case  in  3  Leon  ?    There  the 
feoffor  made  a  feoffment  td  the  use  of  his 
younger  son  in  tail,  and  after  to  the  use  of  the 
neirs  of  his  body  in  posterum  procreandis. 
The  case,  therefore^  did  not  turn  entirely 
upon  the  effect  of  the  words  '  in  posterum  ;* 
for  the  feoffor's  passing  by  the  eldest  son 
in  the  first  instance  was  a  very  important 
circumstance  to  indicate  an  intention  to  ex- 
clude that  son  altogether.     I  therefore  think 
that  what  was  said  by  Wray  J.  in  that  case 
was  right.     But  in  Hehbletkwaite  v.  Cart" 
Wright  (1),  where  the  words  were,  to  the  heirs 
male  of  the  body  hereafter  to  he  begotten^ 
which  are  the  same  as  in  posterum  procre* 
andis  in  3  Leon, ;  yet  Lord  Talbot  held 
that  those  words  did  not  confine  the  limita- 
tion to  the  issue  born  after,  but  took  in  that 
bom  before.    That  decision,  indeed,  does 
not  affect  to  over-rule  the  case  from  LeoH,j 
nor  does  it  appear  by  the  report  that  that 
case  was  cited  in  argument,  and  brought 
under  the  view  of  the  Court ;  still  it  is  to  be 
considered  as  an  express  decision  of  that 
very  eminent  judge  upon  the  construction  of 
these  words.  The  case,  therefore,  of  Hebble* 
tkwaiie  \,CartwrightfdhiKiscso(  the  words 
in  posterum.      Here  the  words  *  hereafter 
to  be  born,'  occur  only  in  the  proviso,  and 
I  cannot  say  that  *  to  be  born'  are  to  be 
taken   in   a  different    sense    from   '  to   be 
begotten*  in  the   former  parts  of  the  will, 
but  the  same  construction  will  apply  to  all, 
and   '  hereafter*  has  been    shewn  not    to 
restrain  their  general  sense.    On  the  autho- 
rity, therefore,  of  all  the  cases,  I  think  the 
words  '  to  be  begotten '  will  include  them 
born  as  well  as  to  be  born,  and  that  Waller 
James  is  comprehended  within  the  terms  of 
this  will  as  having  become  the  first  son  of 
Sir  T.  H.  upon  the  death  of  W.  H.  without 
issue."     The  cases  of  Beale  v.  Beale  (2), 
Butler     V.  Duncomb  (3),    and    Duke  v. 
jDoidge  (4),  arc  authorities  to  shew,  that,  in 


(1)  Ca8.  Temp.  Talb.  315, 

(2)  1  P.  Wray,  2J4, 

(3)  1(1.451. 

(4)  2  Vex.  203. 


the  constmctioa  of  devises, ''  yoooger**  maf  . 
be  read  '*  elder,*'  and  t;tce  versd^  according 
to  the  manifest  intent  of  the  devisor,  so,  ia 
Doe  dem.  he  Chevalier  v.  Huthwaite  (5)» 
the  name  was  rejected,  and  the  description 
adopted.  Here,  the  leading  intent  of  the  tes- 
tator was,  to  make  provision  for  the  daogbtexa 
only  in  case  of  failure  of  issue  male  of  the 
plaintiff;  and  the  whole  intention  would  be 
defeated,  if  the  first  son  were  held  not  to  be 
entitled ;  for,  if  he  do  not  take,  then  the 
daughters  cannot  take,  they  taking  only  ia 
case  there  should  be  no  son* 

Mr.  Serjeant  Wilde,  contra.— The  plain-* 
tiff  does  not  take  any  estate  under  the  will ; 
or,  at  all  events,  if  he  be  held  to  take,  he 
cannot  take  until  after  tlie  fifth  son.  It  haa 
been  assumed  that  the  will  is  framed  with  a 
view  to  a  general  provision  for  the  testator'a 
family ;  but  that  is  not  so.  Particalar 
estates. are  carved  out«  The  will  is  strictly 
arbitrary  in  its  provisions ;  the  testator  first 
provides  for  his  son,  next  for  his  grandsooBg 
then  for  his  own  younger  sons,  afterwards 
for  his  son*s  daughters,  and  lastly  for  his  own 
daughters ;  giving  to  the  daughters  a  huger 
estate  than  he  gives  to  the  sons :  for,  to  the 
sons  he  gives  in  tail  male,  to  the  daughteis 
ill  tail  geueraL  Thid  is  not  reconcileable  with 
any  view  of  the  case.  Suppose  tlie  testator 
had  died  leaving  a  son  and  a  daughter,  and 
each  of  the  latter  left  a  daughter,  the  daugh* 
ter  of  the  daughter  would  have  taken  befSaie 
the  daughter  of  the  son.  The  de%'ise  is  per- 
fectly unambiguous.  It  often  happens  that 
certain  sons  of  a  family  are  provided  for  bj 
other  persons,  and  the  will  of  the  parent  is 
flamed  to  meet  the  exigency  of  his  family* 
The  Court  can  have  no  means  of  judging  In 
such  a  case;  but  the  will  must  be  taken 
M'ithout  consideration  as  to  its  being  couched 
in  terms  which,  unexplained,  appear  extra* 
ord i  nary,  A  n  estate  tail  can  only  be  implied 
where  there  is  some  ambiguity,  as  in  Doe  r. 
Huthwaite^  The  enumeration,  as  here, 
of  the  second,  third,  fourth,  and  fifth 
is  usually  adopted  to  meet  the  rule 
blished  in  Shelley* s  case.  (G)  The  inti^ 
duction  of  them  here  makes  them  words  of 
piirchai.e.  The  devise  will  otherwise  admit 
of  no  sensible  construction.  Every  other  son 
than  those  mentioned  is  to  take  when  tbcj 


f 


5)  3  B.  &  A.  632, 

6)  3  B.  &  A.  632. 
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bftTtt  been  provided  for;  and  to  follow  after 
the  Jifihy  "  as  they  shall  be  in  seniority  of 
age  or  priority  of  birth ;"  these  words  apply 
to  the  second  class.    But,  as  the  testator 
began,  the  enumeration  by  the  mention  of 
the  second  son,  it  was  clearly  his  intention 
to  exclude  the  eldest  or  first  altogether.    By 
using  the  word  **  successively,'*   he  must 
have  meant  those  who  should  be  in  succes^' 
sian  and  not  the  eldest  son*    No  doubt,  in 
equity,  an  elder  unprovided  son  may  take  aa 
a  younger  son,  according  to  the  cases  cited 
on  the  other  side ;  but  in  this  case,  there  is 
nothing  to  warrant  the  assumption  that  the 
fint  son  may  be  held  to  take  before  the  se* 
cond  and  others  mentioned  in  the  devise. 
It  has  been  contended  that  the  eldest  son 
takes  an  estate  by  implication.    When  a 
devise  is  in  expiess  terms  and  gives  nothing 
to  a  particular  individual,  in  that  case  an  im- 
plication cannot  be  set  up  against  it*    The 
creation  of  an  estate  by  implication  can  only 
arise  from  the  necessity  of  the  case — from 
an    utter   imposaibility    to    e£Fectuate    the 
intention  of  the  testator  without  it    The 
necessity    which    the    ambiguity    of    the 
devise  creates,  it  also  limits.     It  does  not 
follow   that    the   mere  inconvenience  that 
may  arise  from  the  exclusion  of  the  first 
son  will   render    it   necessary    to    extend 
the  construction  of  this  devise  so  as  to  let 
him  in.     It  is  not  necessary  that  he  should 
lake  in  priority.    If  any  implication  be  re- 
quired,  the  more  correct  one  will  bo  that 
which  will  do  the  least  violence  to  the  con* 
fttruction  of  the  clause  under  consideration— 
vix.i  that  the  eldest  should  rank  as  an  **  other" 
eon.     It  is  said,  that,  unless  the  first  son  be 
held  to  take,  the  intent  of  the  testator  with 
regard  to  the  daughters*  portions  will  be  alto- 
gether  frustrated :   but  I  contend  that  the 
words  '*  in  case  there  should  be  no  son'*  must 
mean  '*no  son   capable  of   taking."      In 
CJuipman  v.  Brown^  Lord  Mansfield  said 
(1)  ''  A  court  of  jnstice  may  construe  a  will; 
and,  from  what  is  expressed,  necessarily  tm« 
piy  an  intent  not  particularly  specified  in 
words,  but  we  cannot,  from  arbitrary  conjee* 
ture,  though  founded  upon  the  highest  degree 
of  probability,  add  to  a  will,  or  supply  the 
omissions.*'     If  the  eldest  sou  be  const  rued 
to  take  after  the  others,  there  will  be  no  dilii- 
culty  as  to  the  other  settlements  and  poitions, 

(I)  3Burr.  1C3I. 
Vol.  VII.  C.P. 


Mr.  Serjeant  Toddy ^  in  reply. — ^There  is 
a  direct  devise  in  the  ordinary  and  strict 
sense  of  the  words.  The  enumeration  of 
the  second,  third,  &c.,  and  the  use  of  the 
word  **'  other"  afterwards,  is  the  same  as  if 
there  had  been  no  enumeration  at  all. 

Cur.  adv.  vult. 

The  following  certificate  was  on  this  day 
aent  to  His  Honour  the  Master  of  the  Rolls  : 

"  We  have  heard  this  case  argued  by 
counsel,  and  have  considered  the  same,  and 
are  of  opinion  that  the  said  Henry  Langston, 
the  Jirst  son  of  the  testator's  son,  the  said 
James  Haughton  Langston,  takes  an  estate 
in  tail  male  under  the  said  will,  expectant 
on  the  death  of  his  father,  the  said  James 
Haughton  Langston. 

\V.  t).  Best 
J.  A.  Park 
J.'Burrough 
S,  Gaselee.*' 


JOHN 
BEATV. 


1828.    )jAMKS   Haggett    and 

NOV.28.  J     MENDIIAMV.WII.LIAM 

Devise'-^ Construction  of. 

A  testator  devised  lands  "  to  the  use  of 

O.  B.,  the  second  son  of  his  nephew  J.  B., 

to  enter  upon  and  possess  the  same  after 

the  decease  of  his  father,  the  said  J.  B. ;  '* 

and  by  his  will  directed  that  /.  B.  and 

G.  B.  should^  within  one  year  next  after 

his  decease,  pay  100/.  to  certain  trustees 

named  in  the  will^  for  them  to  discharge 

certain  legacies;  and  that,  if  J.  B.  and 

O.  B.  did  not  pay  the  lOQL  within  the 

time  limited,  the  trustees  should  let  the 

premises,  and  receive  the  rents,  until  the 

100/.  should  be  paid,  they  keeping  pos^ 

session  of  the  title  deeds,  and  7iot  allowing 

J,  B.  and  O,  B.  to  sell  or  mortgage  the 

estate  until  the  legacies  were  paid ;  and 

that,  if  G.  B.  should  die,  and  leave  no  child 

lawfully  begotten  of  his  body,  the  trustees 

should  sell  the  premises,  and  distribute  the 

produce  amongst  the  brothers  and  sifiters 

of  the   testator: — Held   that,  under  this 

devise,  G.  B,  took  an  estate  tail  in  the 

premises,  upon   the  death  of  J,  B,,  his 

father. 

The  following  case   was   sent    for  the 
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opinion  of  this  Court,  in  pnffmance  of  a 
decree  of  His  Honour  the  Master  of  the 
RoUs^  dated  the  l/>th  Decern ber»  1825  : — 

*'  By  virtue  of  a  certain  indenture,  bear- 
ing date  the  Ist  March,  1766,  a  certain 
messuage  or  tenement,  and  premises,  sitaate 
in  the  parish  of  Stapleton,  in  the  county  of 
Cumberland,  were  vested  in  John  Blair,  to 
hold  to  him^  the  said  John  Blair,  his  heirs 
and  assigns,  to  the  use  of  sach  person  or 
persons,  and  for  such  estate  and  estates, 
uses,  intents  and  purposes,  and  in  such  parts 
and  proportions,  manner  and  form,  with  or 
without  power  of  revocation,  as  George 
Blair,  the  uncle  of  the  said  John  Blair, 
should,  from  time  to  time,  by  any  writing  or 
writings  under  his  hand  and  seal,  executed 
in  the  presence  of  two  or  more  credible 
witnesses,  or  by  his  last  will  and  testament, 
in  writing,  or  any  writing  purporting  to  be 
bis  last  will  and  testament,  to  be  by  him 
signed,  sealed,  and  published,  in  the  pre- 
sence of  three  or  more  credible  witnesses, 
direct,  limit,  or  appoint,  give,  devise,  or 
assign  the  same;  and,  for  default  of  such 
direction,  limitation,  or  appointment,  gift, 
devise,  or  assignment,  or,  in  case  any  such 
should  be  made,  when  and  as  soon  as  the 
estates  or  interests  thereby  limited  should 
respectively  end  and  determine,  and  as  to 
such  part  of  the  said  premises  whereof  no 
such  direction,  limitation,  or  appointment, 
gift,  devise,  or  assignment,  should  be  made, 
to  the  use  of  him,  the  said  George  Blair, 
the  uncle,  his  heirs  and  assigns,  for  ever. 

''  The  said  George  Blair,  the  uncle,  duly 
made  and  published  his  last  will  and  testa- 
ment, in  writing,  bearing  date  the  24th 
April,  1784,  which  was  signed,  sealed,  and 
published  by  him,  in  the  presence  of  three 
credible  witnesses,  and  thereby,  after  reciting 
the  indenture  last  above  stated,  the  said  te»- 
tator  devised  in  the  words  and  figures  fol* 
lowing  (that  is  to  say), '  Now,  it  is  my  wiU, 
and  I  do  hereby  order,  that  the  said  pre- 
mises shall  be  to  the  use  of  George  Blair, 
the  second  son  of  my  said  nephew  John 
Blair,  to  enter  upon  and  possess  the  same 
after  the  decease  of  his  father,  the  said 
John  Blair;  and  I  do  further  order  and 
direct  that  they,  the  said  John  Blair  and 
George  Blair,  shall  and  will  pay,  or  cause  to 
be  paid,  within  one  year  next  after  my 
decease,  100/.  of  lawful  money  into  the 
hands  of  my  trusty  and  well  beloved  friends 


William  Taylor  and  Thomas  Blair,  for  them 
to  discharge  and  pay  the  legacies  hereinafter 
bequeathed :  but,  if  in  ease  the  said  John 
Blair  and  George  Blair  do  not  pay  the  said 
sum  of  1001.  within  the  time  limited,  it  is 
my  will,  and  I  hereby  order,  that  the  said 
William  Taylor  and  Thomas  Blair  do  let 
the  said  messuage  and  tenement,  and  receive 
the  rents  arising  from  the  same  until  the  said 
lOOf.  be  paid,  they  keeping  possession  of  all 
tiie  deeds  of  the  estate,  and  not  aDowiiig  the 
said  John  Blair  and  Greorge  Blair  rather  to 
sell  or  mortgage  any  part  of  the  premises 
until  the  legacies  be  all  paid,  and  Geofge 
Blair  be  21  years  of  age;  or,  if  in  case  the 
said  George  Blair  die  and  leav^  no  child 
lawfully  begotten  of  his  own  body,  it  is  my 
will  that  the  said  William  Tkylor  and 
llioaias  Blair,  their  heirs  and  assigos,  do 
sell  the  said  messuage  and  tenement,  and 
distribute  the  money  arising  from  such  sale 
amongst  his  brothers  and  sisters,  and  Jona- 
than Blair,  and  Hannah  Todd,  or  dieir  hebn, 
such  a  share  or  shares  as  they,  the  said 
trustees,  shall  think  proper/  The  testator 
then  proceeded  to  g^ve  various  pecuniary 
legacies  to  seterai  persons,  amounting  to- 
gether to  the  sum  of  99L ;  and,  aflter 
making  a  dispodtion  of  his  general  persona! 
estate,  he  appointed  the  said  WilHam  Taylor 
and  Thomas  Blahr  executors  of  his  said 
will. 

'« The  said  testator,  George  Blair,  died 
in  the  month  of  ■-  ■■  unhhouC 

having  altered  or  revoked  his  said  will,  and 
leaving  the  said  John  Blair,  and  the  said 
George  Blair,  the  son  of  the  said  John 
Blair,  him  surviving;  and  the  said  sum  of 
100/.  was  duly  paid  to  the  said  William 
Taylor  and  Thomas  Bhiir,  within  a  year 
after  the  said  testator^s  death. 

**  At  the  time  of  the  said  testator's  death, 
the  said  George  Blair,  the  son  of  John 
Blair,  was  an  in&nt,  but  he  attained  the 
iige  of  21  years  some  time  previous  to  the 
month  of  April,  1795;  and,  by  indenture, 
bearing  date  the  S2nd  April,  1795,  and 
made  between  the  said  John  Blair  of  the 
one  part,  and  the  said  George  Blair,  his  son, 
of  the  other  part,  in  consideration  of  natural 
love  and  affection,  and  of  the  sum  of  200/. 
paid  by  the  said  Oeoige  Blair,  the  son,  to  the 
said  John  Blair,  he,  the  said  John  Blair, 
duly  granted  and  conveyed  tlussaid  premises, 
and  all  his  estate  and  interest  therein,  to 
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the  caid  Oeoige  Blair,  the  son,  his  heirs  and 

'assigns. 

*'  The  said  John  Blair  is  since  dead." 
The  question  for  the  opinion  of  the  Court 
was — what  estate  and  interest  the  said 
George  Blair,  the  son  of  John  Blair,  under 
the  circumstances  aforesaid,  had  in  the  said 
premises,  upon  the  death  of  his  father,  the 
said  Johia  Blair, 

Mr^  Serjeant  Wilde^  for  the  plainti£b.-**» 
Under  the  devise  in  question,  John  Blairs 
the  father  of  George  Blair,  took  an  estate 
for  life  by  implication ;  and  George.  Blair 
an  estate  tail,  with  a  contingent  remainder 
to  William  Taylor  and  Thomas  Blair,  the 
trustees,  in  trust,  on  failure  of  issue  of  the 
body  of  George  Blair.  It  will  be  contended^ 
on  Uie  other  side,  that  George  Blair  took  an 
estate  in  fee,  with  an  executory  devise  over, 
to  the  trustees.  It  is  an  unquestionable 
rule  of  law,  that,  if  a  limitation  can  operate 
as  a  contingent  remainder,  it  shall  never  be 
CQQstroed  to  be  an  executory  devise.  This 
can  only  be,  where  the  testatoi's  intention 
cannot  otherwise  be  executed.  In  the  case 
of  Pur ef oy  y,  Rogers (\\  is  the  following 
passage;  *'  Winning tojif  for  the  plaintiff, 
said,  that  he  would  not  speak  to  the  case, 
unless  the  estate  limited  to  the  son  would 
enure  by  way  of  executory  devise;  to 
which  Chief  Justice  Hale  answered,  that 
clearly  it  was  not  an  executory  devise  ;^r, 
where  a  contingency  i$  limited  to  depend 
on  an  estate  of  freehold  tuhich  is  capable 
of  supporting  a  remainder,  it  shall  never 
be  construed  to  be  an  executory  devise, 
but  a  contingent  remainder  only,  and  not 
otherwise"  If  here  George  Blair  be  held 
to  take  an  estate  tail,  that  will  bring  this 
case  within  the  rule.  In  Walter  v.  Drew  (2) 
the  testator  devised  as  follows:  ^'  It  is  my 
will  that  if  William  Weeks,  my  son,  shall 
happen  to  die,  and  leave  no  issue  of  his  body 
lawfully  begotten,  that  then,  in  that  case, 
and  not  o^erwise,  after  the  death  of  the 
said  William,  my  son,  I  give  and  bequeath 
all  my  lands  of  inheritance  in  L.  unto 
Richard,  my  son,  to  have  and  to  hold 
the  same,  after  the  death  of  the  said  Wil- 
liam, to  him  and  his  heirs;'*  and  it  was 
held,  that  William  took  an  estate  tail  by 
implication.      In  Goodtitle  v.  Billington^ 

(1)  t  Wms.  Saund.388. 

(2)  Comyn8,373. 


Lord  Mansfield  said  (3) :  ''  It  is  perfectly 
clear  and  settled,  that,  where  an  estate  can 
take  effect  as  a  remainder,  it  shall  never  be 
construed  to  be  an  executory  devise,  or 
springing  use.**  Here  the  testator  directed 
that  the  premises  should  be  '^  to  the  use  of 
George  Blair,  the  second  son  of  John  Blair, 
to  enter  upon  and  possess  the  same  after  the 
decease  of  his  father,  the  said  John  Blair ;" 
and  further,  ^^  or  if  in  case  the  said  George 
Blair  die,  and  leave  no  child  lawfully 
begotten  of  his  own  body,"  that  then  the 
trustees  should  sell  the  premises,  and  distri- 
bute the  money  arising  from  such  sale,  as  la 
directed  by  the  will.  As  it  appears  from 
this  clause  of  the  will,  that  the  estate 
should  go  over  only  on  failure  of  issue 
of  George  Blair,  that  ia  sufficient  to  create 
an  estate  tail  in  him.  It  has  been  so 
construed  in  several  cases.  It  clearly  refers 
to  an  indefinite  failure  of  issue,  and  not  to  a 
failure  of  issue  at  the  time  of  the  death. 
In  Forth  v.  Chapman  (4),  one  possessed  of 
a  term  devised  it  to  A.  and  B.,  and  if  either 
of  them  died,  and  left  no  issae  of  their  re« 
^>ective  bodies,  then  to  C;  and  this  wa» 
held  a  good  limitation  to  C,  if  A.  or  B. 
left  no  issue  at  their  death.  That  caae  em«< 
braced  both  real  and  personal  property;  and 
although  it  was  the  subject  of  remark  by 
Lord  Kenyon,  in  Porter  v.  Bradley ^  (5) 
yet  it  seems  to  have  been  since  recognised 
and  acted  on;  for  in' CVoo^  v.  De  Vandes, 
Lord  Eldon  said  (6) :  <<  When  I  read  the 
case  of  Porter  v.  Bradley^  speaking  with 
all  due  deference  to  the  leamcKi  Judge  who 
expressed  that  dictum^  it  appeared  to  me 
that  it  went  to  shake  settled  rules  to  their 
very  foundation.  I  had  heard  the  case  of 
Forth  V.  Chapman  cited  for  yean,  and 
repeatedly  by  JLord  Kenyon  himself,  as  not 
to  be  shaken.  I  never  knew  it  shaken :  and 
if  Porter  v.  Bradley  has  not  since  been  dis-< 
turbed  in  the  Court  of  King's  Bench,  upon 
the  principle  expressed  by  Lord  Alvanley^ 
in  Campbell  v.  Campbell^  (7)  against 
shaking  settled  rules,  I  will  not  add  to  the 
authority  of  that  dictum.  In  Teuny  di 
Agar  v.  Agar^   (8)  the   testator  devised 

• 

(3)  t  Doujr.  758. 

(4)  IP. Wins. 664. 

(5)  3  Term.  Rep.  146. 

(6)  9Ves.  203. 

(7)  4Bro.  Chaii.Cas.l8. 

(8)  12  East,  253. 
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lands  to  his  son  and  his  heirs  for  ever ;  ai 
to.  part  of  the  lands,  on  condition  that  he 
should  pay  to  the  testator's  daughter  12L 
a-year,  until  she  came  of  age,  and  then  pay 
her  300/.;  and,  in  default  of  payment,  that 
she  should  enter  upon  and  enjoy  the  said 
part,  to  her  and  her  heirs  for  ever;  and,  in 
case  his  son  and  daughter  both  died  without 
leafing  any  child  or  issue,  he  devised  the 
reversion  and  inheritance  of  all  the  lands  to 
another ;  and  it  was  held,  that  the  devise 
over  was  not  an  executory  devise,  but  a  re* 
mainder  limited  after  successive  estates  tail 
of  the  son,  and  also  of  the  daughter,  by  im- 
plication ;  the  intent  being  apparent  that  the 
devise  over  should  not  take  e£Fect  till  after 
failure  of  the  issue\)f  the  son  and  daughter, 
and  that  it  should  then  take  effect;  and  this 
being  the  only  construction  which   would 
give  effect  \o  such  intent  consistently  with 
the  whole  of  the  will  taken  together.    In 
Dansey  r.  Griffiths,  (9)  a  testator  devised 
lands  to  R.  D.,  his  eldest  son  and  bis  heirs ; 
but  if  it  should  happen  tliat  R.  D.  should  die 
and  leave  no  issue,  then  to  his  son  W.  D., 
and  his  heirs ;  and  if  he  should  die  without 
issue,  then  to  hid  son  R.  D.,  &c.-»it  was 
held,  that  R.  D.  took  an  estate  tail.     These 
authorities  shew  clearly  that  words  almost 
the  same  as  those  here  used  have  inva- 
riably been  held  to  create  only  an  estate 
tail.     The  will  declares  that  the  devisee 
shall  not  be  allowed  to  sell  under  particular 
circumstances.     It  difects  that  the  premises 
shall  not  be  sold  until  the  legacies  are  paid. 
In    Good  title  v.  Maddern^     Mr,  Justice 
Grose  said  (10) :  **  The  rule  has  long  been 
established,  that,  if  the  executor  be  bound 
to  pay  the  debts  by  the  terms  of  the  devise, 
he  must  take  a  fee  in  the  lands  devised  to 
him  in  respect  of  which  such  obligation  is 
thrown  upon  him  ;  but,  if  he  be  only  to  pay 
them  out  of  the  produce  of  the  land  devised 
to  htm,  or  only  to  take  the  land  after  pay- 
ment of  debts,  then,  without  words  of  in- 
heritance, tho  fee  will  not  pass.'* 

Mr.  Serjeant  Cross^  contrk.— In  the 
argument  on  the  other  side,  the  case  has 
been  considered  rather  on  artificial  rules- 
than  on  tho  intention  of  the  testator.  The 
testator  had  a  power  of  appointment.  Hav- 
ing this  power,  he  gives  an  estate  for  life  to 

(9)  4  M  &  S.  r>i. 
(10)  4  East,  500. 


tiis  nephew  John  Blair ;  and  he  then  orders 
*'  that  the  premises  shall  be  to  the  use  of 
George  Blair,  to  enter  upon  and  possess  the 
same  after  the  decease  of  his  father,  the 
said  John  Blair.''     He  also  contemplates 
the  possibility  of  John  and  George  Blair 
selling  the  estate ;  for  he  provides  ^at  they 
shall  not  sell  until  the  legacies  are  paid ; 
and,  in  case  of  tltb  death  of  Geoi^  Blair 
without  issue,  he  gives  to  the  trustees  a 
power  of  sale.     An  equitable  estate  is  given 
to  the  trustees,  with  which  this  Court  can- 
not deal.    It  is  material  to  shew  that  it  was 
the  intention  of  the  testator  that  the  whole 
fee  should  vest  in  George  Blair ;  for  he  g^ves 
a  fee  to  none  else.     Words  that  shew  an 
intent  that  the  devisee  should  have  a  greater 
estate  than  an' estate  for  life,  make  an  estate 
in  fee,  although  there  be  no  words  of  inhe* 
ritance.     In  Collier's  case,  (1 1)  a  man  had 
issue  a  daughter,  and  by  his  will,  in  writing, 
devised  part  of  his  land  to  his  danghfeer»  and 
the  other  part  to  his  wife,  for  life,  with  the 
profits    whereof   she  should  bring  up  his 
daughter ;  and  that  after  her  death  it  should 
remain  to  his  brother,  paying  to  one  20t., 
and  to  others  small  sums,  amounUng  to  45s. 
in  all ;  and  it  was  held  that  the  brotho'  had 
a  fee-simple.    That  principle  has  been  fSsl- 
lowed  up  by  a  long  series  of  cases.    In 
Wellock  V.  Hamond,  (12)  J. S.  was  possessed 
of  a  copyhold  in  fee  of  land  of  the  nature  of 
Borough  English, descendible  to  the  youngest 
son  and  youngest  brother.    J.  S.  had  issue 
four  sons  and  a  daughter,  and  surrendered 
the  land  to  the  use  of  his  will,  and  after- 
wards devised  it  to  his  wife  for  life,  remain- 
der to  J.  his  eldest  son,  paying  40ff.  to  each 
of  his  brothers  and  to  his  sister,  within  two 
years  after  the  death  of  the  wife,  and  died. 
The  wife  entered  and  died.    J.  entered,  but 
did  not  pay  the  legacies  within  two  years; 
he  aften^'ards  surrendered  the  lands  to  the 
use  of  his  will,  devised  them  to  his  wife,  and 
died :  and  it  was  held  that  the  youngest  son 
of  the  devisor  took  an  estate  in  fee.     Tn 
Hawker  v.  Buckland,  ( 1 3)  it  is  said  that  **  a 
devise,  paying  a  certain  sum  at  the  end  of 
tivo  years,  or  any  other  certain  time,  and  the 
profits  not  being  sufficient,  will  pass  a  fee 
simple  i  and  so  a  devise  of  lands,  paying  a 

(11)  6  Co.  16,  a. 
{12)   Cro.EIiz.t04. 
(13)  2  Vera.  106. 
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certain  swaij  without  more,  is  a  fee  simple.** 
In  Doe  dnWilley  v.  ffolmes,{i4)  the  words 
of  the  devise  were,  **  I  give  and  bequeath 
my  freehold  house,  with  the  appurtenances, 
Sic,f  and  all  the  furniture  thereto  belonging, 
to  E.  G.,  whom  I  make  executrix  of  this 
my  last  will,  she  paying  all  my  just  debts 
and  funeral  expenses,  and  the  legacies 
before  mentioned,   within    twelve    months 
after  my  death;   I  likewise  leave  to   the 
said  E.  O.  all  the  rest  and  residue  of  my 
personal  estate,  &c.  ;*'  and  it  was  held  that 
E.  O,  took  a  fee  in  the  freehold,  by  reason 
of  the  latter  words  in  the  devise,  *'  she  pay- 
ing all  my  just  debts,  &c."    So,  here,  the 
words  **  I  do  further  order  and  direct  that 
they,  the  said  John  Blair  and  George  Blair, 
shaJl  and  will  pay,  or  cause  to  be  paid, 
within  one  year  next  after  my  decease,  100/. 
of  lawful  money  into  the  hands  of  William 
Taylor  and  Thomas  Blair,  for  them  to  dis- 
charge  and    pay  the  legacies    hereinafter 
bequeathed,'*  clearly    convey    the    fee    to 
George  Blair.     Besides,  the  testator  goes  on 
to  recognize  the  right  in  the.  devisees  to  sell 
without  any  restriction  or  qualification,  the 
legacies  being  paid.    In  Doe  d.  Palmer  v. 
Bichards,  (15)  a  devise  of  all  the  rest,  resi- 
due, and  remainder  of  the  devisor's  lands, 
hereditaments,  goods,  chattels,  and  personal 
estate,  **  his  legacies  and  funeral  expenses 
being  thereout  paid,''  was  held  to  convey  to 
the  devisees  the  fee  of  all  the  devisor's  real 
estate.     The  rule  is,  that  if  the  devisee  be 
damnified  by  the  payment  of  the  legacies, 
he  takes  in  tee. 

[The  Lord  Chief  Justice— In  Doe  d, 
Willey  V.  Holmes,  Lord  Kenyon  says,  "  In 
cases  of  this  kind,  the  question  has  always 
been,  whether  the  charge  is  to  be  paid  only 
out  of  the  rents  and  profits  of  the  estate,  or 
whether  it  is  to  be  paid  by  the  devisee  at  all 
events ;  in  the  former  case,  the  devisee  only 
takes  an  estate  for  life  ;  but,  in  the  latter, he 
takes  a  fee,  otherwise  he  might  be  a  loser  by 
the  devise."] 

No  child  of  George  Blair  could  take  by 
purchase  under  this  devise.  The  words  are 
"  in  case  the  said  George  Blair  die  and  leave 
no  issue,"  and,  in  Forth  v.  Chapman,  the 
words  **  if  W,  should  depart  this  life  and 
leave   no    issue,"   were  construed   to  be  a 

fH)   8  Term  Rep.  1. 
(15)  3  Term  Rep.  356. 


general  failure  of  issue.  Her6  the  trustees 
have  only  powei'  to  sell,  not  to  take.  No 
estate  is  vested  in  them.  An  estate  for  life 
is  given  to  John  Blair,  with  remainder  to 
George  Blair;  and  in  case  of  his  death 
without  issue,  to  the  trustees,  for  the  pur- 
pose of  sale  and  distribution,  according  to 
the  directions  contained  in  the  will.  George 
Blair,  therefore,  must,  in  order  to  give  any 
intelligible  construction  to  the  devise,  be 
held  to  take  an  estate  in  fee  in  the  premises 
devised,  upon  the  death  of  John  Blair,  his 
father. 

Mr  Serjeant  Wilde^  in  reply.— The  ar- 
gument on  the  other  side  resolves  itself  into 
this, — that  the  charge  of  payment  of  the 
legacies,  is  such,  as  to  make  tins  devise  con« 
vey  a  fee  to  George  Blair.  Suppose  he  had 
paid  the  lOOL  and  died,  whether  would  he 
nave  had  an  estate  in  fee^  or  in  tail  ?  The 
testator  clearly  contemplates  that  the  legacies 
may  be  paid  by  the  trustees ;  for  he  directs, 
that  if  they  are  not  paid  by  the  devisees 
within  the  time  limited,  the  trustees  shall  let 
the  premises,  and  receive  the  rents  arising 
from  the  same  until  the  said  sum  of  100/.  be 
paid ;  and  that  they  shall  keep  possession  of 
all  the  deeds  of  the  estate,  and  not  allow  the 
devisees  either  to  sell  or  mortgage 'any  part 
of  the  premises  until  the  legacies  be  all  paid. 
The  testator  thus  creates  a  fund  to  meet  the 
charge.  It  was  clearly  the  intention  of  the 
devisor  that  the  estate  should  be  to  George 
Blair  until  failure  of  issue,  and  that  it 
should  then  go  to  another  branch  of  the 
family  ;  and  if  the  will  can  be  supported  as 
a  contingent  remainder,  according  to  an 
established  rule  of  law,  it  can  never  be  con- 
strued to  be  an  executory  devise. 

The  following  certificate  was  on  this  day 
sent  to  His  Honour  the  Master  of  the 
Rolls  :— 

"  We  have  heard  this  case  argued  by 
counsel,  and  have  considered  ttie  same,  and 
are  of  opinion,  that  the  said  Gooi^e  Blair, 
the  son  of  John  Blair,  under  the  circum- 
stances aforesaid,  took  an  estate  tail  in  the 
said  premises,  upon  the  death  of  his  father, 
the  said  John  Biair. 

W.  D.  Best 
J.  A.  Park 
J.  Burrough 
S.  Gaselee/' 
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RAT    V.  NICUOLLS. 


V€n%te'^where  changed. 

In  an  action  for  a  libel,  the  venue  can- 
not  be  changed  on  the  common  affidavit; 
but  there  must  be  special  circumstances 
shewn  by  affidavit:  and  this  although 
there  be  another  cause  of  action^-'^s,  for 
maliciously  apprehending  the  plaintiff, 

Mr,  Serjeant  Stephen  applied  upon  a 
rule  nisi  to  change  the  venue  in  thia  cause 
from  London  to  York,  on  the  uaual  affi- 
davit that  the  plaintifiTa  cause  of  action  (if 
any)  arose  in  that  county,  and  not  in 
London,  or  elsewhere  out  of  the  county  of 
York,  and  that  the  plaintifiTs  witnesses  re- 
sided there.  Two  causes  of  action  were 
stated  in  the  declaration ;  the  one  for  ma- 
liciously apprehending  the  plaintiff,  and 
causing  him  to  be  taken  before  a  magistrate, 
and  the  other  for  a  libel. 

The  Learned  Serjeant  submitted,  that 
although^  in  general,  the  Court  will  not 
allow  the  venue  to  be  changed  in  an  action 
for  a  libel,  yet  the  true  distinction  is  between 
a  libel  published  in  one  county  and  circu* 
'  lated  in  another,  and  where  it  is  written  and 
published  in  one  and  the  same  county.  In 
the  one  case  the  venue  cannot  be  changed, 
in  the  other  it  may. — But 

The  Court  were  clearly  of  opinion,  that 
there  was  no  ground  for  the  application  on  a 
general  affidavit;  and  said  that,  primd  facing 
the  venue  cannot  be  changed  in  an  action 
for  a  libel,  and  that  at  all  events  the  Court 
would  not  interfere  unless  some  speciStl  cir- 
cumstances were  pointed  out  to  them  by 
affidavit. 

Rule  refused. 


1828. 
Nov,  7. 


} 


LOXa  V.  PRESTOK. 


Contract-^how  avoided. 

In  an  action  for  breach  of  warranty  of 
a  horse,  the  warranty  was  not  proved j  but 
it  appeared  that,  after  it  had  been  returned 
to  him,  the  defendant  had  used  the  horse, 
and  had  offered  it  to  a  third  person  for 
sale  i-^lleld,  that  by  using  and  offering  to 


sell  the  harse^  the  defendoM  had  resdndei 
the  contract  for  sale  qfit  to  the  plaintiff* 

This  was  an  actioa  of  assumpsit  for  a 
breach  of  warranty  of  a  horse.  At  the  trial 
before  the  Lord  Chief  Baron  Alexander,  at 
the  last  Assizes  for  the  Connty  of  Noriolk, 
the  plaintiff  proved  that  the  horse  had  beea 
sold  to  him  by  the  defendant,  and  that  shortly 
afterwards  the  plaintiff  wrote  a  letter  to  the 
defendant,  complaining  of  the  unsouodoeBB 
of  the  horse,  and  imputing  to  the  defendant 
a  breach  of  warranty,  which  imputatioo 
seemed  to  apply  to  a  warranty  after  the  sale 
rather  than  before.  The  defendant,  how- 
ever, disclaimed  the  warranty  altogether,  on 
which  the  plaintiff  returned  Uie  horse  to  him 
at  his  stablesa  and  he  again  sent  it  baok  to 
the  plaintiff,  who  a  second  time  returned  it 
to  the  defendant,  who  it  appeared  rode  h 
once  or  twice,  and  afterwards  offered  it  for 
sale  to  a  third  person.  The  Lord  Chief 
Baron  was  of  opinion,  that  therewaa  no  pre-* 
tence  to  charge  the  defendant  with  a  breach 
of  warranty,  but  left  it  to  the  jury  to  say, 
whether  he  had  rescinded  his  contract  by 
keeping  the  horse«  after  it  had  been  returned 
to  him  a  second  time  by  the  plaintiff.  The 
jury  found  that  he  had,  and  accordingly 
gave  a  verdict  for  the  plaintiff  for  35{.,  being 
the  sum  paid  by  him  to  the  defendant  for  the 
horse ;  leave,  however,  was  reserved  to  the 
defendant,  to  move  that  the  verdict  mi^t 
be  set  aside,  and  a  nonsuit  entered,  in  case 
the  Court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover. 

Mr,  Serjeant  Wilde  now  moved  accoid- 
ingly — and  submitted,  that^  as  the  defeodaot 
had  returned  the  horse  to  the  plaintiff  whm 
he  first  sent  it  back  to  him,  and  as  there  waa 
no  breach  of  warranty  before  or  at  the  time 
of  the  sale,  the  plaintiff  could  not  be  entitled 
to  recover.  When  he  sent  the  horse  back  to 
the  defendant  a  second  time,  he  waa  not 
bound  again  to  return  it  to  the  plaintiff,  as 
each  party  then  stood  on  his  own  rights;  and 
if  the  defendant  had  sold  the  horse,  and  ob- 
tained a  fair  price  for  him,  it  might  have 
prevented  any  further  litigation  between 
them.  The  plaintiff  sought  to  recover 
on  the  breach  of  warranty  alone,  and  failed 
in  proving  it  before  the  sale.  The  defendant 
did  not  rescind  the  contract  by  endeavouring 
to  sell  the  horse  after  it  had  been  returned 
to  him  a  second  time ;  and  although  he  rode 
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it  once  or  twice,  that  did  dot  amount  to  a 
-waiver  of  the  previous  contract,— bat 

By  the  Court-^ThiB  question  is  concluded 
by  the  finding  of  the  jury.    There  can  be  no 
doubt  that  it   was  properly   left  to  them. 
Whether  the  defendant  had  warranted  the 
hone  or  not,  it  appears,  that  when  the  plain^ 
tiff  returned  it  to  him  a  second  time,  he  not 
only  rode  it,  bat  attempted  to  sell  it.     He 
thereby  exercised  acts  of  owne»hip  over  It, 
aad  if  he  had  agreed  to  take  it  back,  there 
can  be  no  doubt,  but  that  he  would  be  bound 
to  reiund  to  the  plaintiff  the  sum  he  had  paid 
ibr  it.    The  de^ndant,  by  acting  as  he  did, 
reeeinded  the  previous   bargain,  and  the 
■om  paid  by  die  plaintiff  for  the  horse  be* 
came  a  debt  due  to  him  from  the  defendant. 
Although  the  defendant  might  have  said 
that  the  horse  was  to  be  kept  without  preju*- 
dice  aflter  the  second  return,  yet  it  could  not 
be  so,  as  he  actually  used  it,  and  offered  it 
for  tale.     The  question,  therefore,  was  pro* 
periy  lef^  to  the  jury,  and  they  have  drawn 
a  right  conclusion* 

Rule  refuieA 


18M'  )  „ 

Nov   8    (''^^'''''^""CROOKIS,  TOUCIIEK. 

Recavery^^Passing  of* 

The  Court  refused  to  allow  a  recovery 
iopoit^  ai  to  one  of  two  Vouchees  who  had 
executed  the  warrant  of  attorney  two  years 
ago,  but  had  since  become  insane^ 

Mr*  Serjeant  Stephen  moved-^at  this 
recovery  might  be  perfected,  and  pass  as  of 
this  Term,  although  it  had  been  suffered  so 
long  since  as  Michaelmas  Term,  182<).  He 
founded  his  motion  on  an  affidavit,  which 
stated,  that  there  were  two  Vouchees,  and 
that  they  had  both  executed  the  deed,  to 
lead  the  uses ;  that  the  warrants  of  attorney 
had  been  taken  on  different  pieces  of  parch- 
ment ;  and  that  one  of  the  Vouchees  had  since 
become  insane,  although  he  was  of  sound 
mind  when  he  executed  the  warrant  of  attor* 
ney.  The  learned  Serjeant  referred  to  the 
ca4eofXan^,demandant,Iree  tenant,  YToog?- 
Aottse,  Vouchee,  (1)  to  shew  that  the  war* 

U)  1  B  &  P.  31. 


rants  of  the  Vouchees  might  be  taken  on 
separate  pieces  of  parchment,  and  he  sub- 
mitted, that  although  one  of  them  had 
become  a  lunatic  since,  it  was  no  objection 
to  the  passing  of  the  recovery. 

But  theCourt  thought  that  as  a  party  might 
revoke  his  authority  at  any  time  before  the 
recovery  was  perfected,  and  as  a  lunatic 
could  not  give  his  consent,  they  ordered  the 
rscovery  to  pass  as  to  all  the  parties,  with 
the  exception  of  the  lunatic. 

Fiat, 

But  gte^aieott,  Voucheet  3  Bio(.  433,  when  the 
Vouchee  haviof  bcoome  insane  between  the  time 
of  executing  the  warrantof  attorney  and  the  pass- 
inf  of  the  recovery,  the  Court  would  not  allow  the 
recovery  to  pass. 


1828.     ) 
Nov.     § 


nUVEBOIER  V.  Ffil.LOWKS« 


Joint-Stock   Company  —  llUgalily  q/J 
how  pleaded. 

In  debt  on  bond,  the  defendant  pleaded 

that  the  bond  was  void^  it  being  condi-r 

tioned  for  the  payment  of  a  certain  sum 

to  the  plaintiffs  on  his  forming  a  company   * 

which  would  be  illegal  at  common  law^ 

a  fid  on  his  transferring  to  such  company^ 

when  formed^  his  interest  in  certain  let* 

ters  patent,  in   which  it  was  eocpressly 

provided  that  they  should  not  be  assigned 

to, or  for  the  use  of  any  number  of  persons 

exceeding  five: — Held^  on  general  demur'- 

rer,  that  the  plea  was  good,  and  an  an* 

swer  to  the  action^ 

This  was  an  action  of  debt  on  bond.— 
The  defendant,  in  his  first  plea  {non  est 
factum)  s  craved  oyer  of  the  bond  and  con^ 
dition.  By  the  former,  it  appeared  that  the 
bond  was  given  to  the  plaintiff  by  one  J.  J. 
St,  Marc,  one  S.  Brooksbank,  and  W. 
D.  Fellowes  (the  defendant),  for  10,200/. 
The  condition  was  set  out  as  follows: 
*^  Whereas  the  said  J.  J.  St.  Marc  some  time 
since  applied  for  and  obtained  several  letters 
patent  for  the  distillation  of  potatoes  ;  and 
whereas  the  said  J.  J.  St.  Marc,  S.  Brooks- 
bank,  and  W.  D.  Fellowes,  are  now  engaged 
in  co-partnership  together  in  carrying  On  a 
certain  distillery  to  a  very  large  extent,  at 
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Vauxhall  afoiesaidy  called  the  Belmont  Dis- 
tillery, according  to  the  system  and  method 
of  distilling,  for  the  use  and  exercise  of 
which  the  said  several  letters  patent  were 
granted  to  the  said  J.  J.  St.  Marc,  and  which 
said  distillery  has  been  erected,  set  up,  and 
established,  on  certain  leasehold  heredita- 
ments and  premises  belonging  to  them,  the 
said  J.  J.  St.  Marc,  S.  Brooksbank,  and 
W.  D«  Fellowes ;  and  whereas  the  said  J.  J. 
St.  Marc,  S.  Brooksbank,  and  W.  D.  Pel* 
lowes,  have  it  in  contemplation  to  dispose  of 
their  shares  and  interest  of  in  and  to  the 
said  several  patents,  and  of  in  and  to  the 
distillery  premises,  plant,  and  stock  in  trade, 
in  and  upon  the  same,  and  to  part  with  the 
same,  to  a  company  to  be  formed  for  that 
purpose ;  and  whereas  the  said  J.  J.  St. 
Marc,  S.  Brooksbank,  and  W;  D.  Fellowes, 
have  applied  to  and  requested  the  said  A. 
Davergier  (the  plaintiff)  to  exert  his  influ- 
ence amongst  his  numerous  connexions  and 
friends,  so  as  to  form  such  company,  in- 
tended to  be  called  The  Patent  Distillery 
Company,  who  shall  appoint  directors  and 
trustees  for  the  conduct  and  management  of 
the  said  concern,  and  that  such  directors 
shall  issue,  under  their  hands  and  seals, 
10,000  shares,  of  the  value  of  50/.  each 

'    share ;  and  whereas  the  said  A.  Duvergier, 
in  consequence  of  his  connexion  with  diffe- 

-  rent  merchants,  brokers,  traders,  and  others, 
in  the  city  of  London,  hath  consented  and 
agreed  to  form  the  said  company,  to  be 
called  The  Patent  Distillery  Company, 
among  his  own  immediate  connexions  and 
friends,  and  to  bring  such  persons  together 
for  the  purpose  of  appointing  directors  and 
trustees  for  the  government  and  manage- 
ment of  such  distillery  concern,  and  to  pro- 
Cure  purchasers  for  9,000  shares,  of  the 
value  of  50/.  each  share ;  and  whereas  the 
said  J.  J.  St.  Marc,  S.  Brooksbank,  and 
W..  D.  Fellowes,  in  order  to  induce  the 
said  A.  Duvergier  to  take  the  trouble  of 
forming  such  company,  and  to  use  his  in- 
fluence among  his  connexions  and  friends, 
and  to  indemnify  him  from  the  charges  and 
expenses  that  he  may  be  put  unto  in  and 
about  the  same,  have  proposed  and  agreed 
as  soon  as  he,  or  his  executors  or  adminis- 
trators, shall  have  effected  such  object,  and 
procured  purchasers  for  9,000  of  such  50/. 
shares,  and  obtained  fur  such  company  the 
first  call  upon  such  shares  of  5L  each,  that 


they,  the  said  J.  J.  St  Marc,  S.  Brooki* 
bank,  and  W.  D.  Fellowes,  their  heirs,  ex- 
ecutors, or  administrators,  or  some  or  one  of 
them,  shall  and  will  pay  to  the  said  A. 
Duvergier,  his  executors,  adminiatiatorBy  or 
assigns,  the  full  sum  of  10,000/.  sterling, 
by  two  equal  payments  or  instalments  of 
3,333/.  68.  ScU,  viz.,  the  sum  of  3,333/. 6f.  Sd. 
so  soon  as  the  first  instalment  on  such  9,000 
shares  shall  have  been  paid,  the  sum  of 
3,333/.  6s.  8(/.  so  soon  as  the  second  instal- 
ment on  the  same  shares  shall  have  been 
paid,  and  the  remaining  sum  of  3,333/.  6s.8dL 
so  soon  as  the  third  ixbstalment  on  the  same 
shares  shall  have  been  paid.  Now,  therelbte» 
the  condition  of  the  above  written  bond  or 
obligation  is  such,  that,  if  the  above  bouodeft 
J.  J.  St.  Marc,  S.  Brooksbank,  and  W.  D. 
P*eliowes,  their  executors  or  administraloi8» 
or  any  or  either  of  them,  do  and  shall,  wdl 
and  truly  pay  or  cause  to  be  paid  unto  the 
above-named  A*  Duvergier,  his  executon, 
administrators,  or  assigns,  the  full  mm  of 
10,000/.  oflawful,&c.  in  manner  foUowing; 
that  is  to  say,  the  sum  of  3,333/.  6s.  8c/.  part 
thereof,  on  the  said  A.  Duvergier,  his  exe- 
cutors, or  administrators,  forming  the  said 
before   mentioned  company,  and  procuring 
purchasers  for  such  9,000  shares,  and  pay- 
ment of  the  first  instalment  or  call  thereon  : 
the  further  sum  of  3,333/.  6s.  Btf.  on  the 
second  instalment,  on  such  shares  having 
been   paid;    and    the   rcmiuning    sum  of 
3,333/.  6f.  8d.  on  the  third  instalment,  oo 
the  same  shares  having  been  paid :  then  the 
above-written  obligation  to  be  void  and  of 
no  effect,  or  else  to  be  and  remain  in  fall 
force  and  virtue.*' 

Second.  That  the  plaintiff,  actionem  non 
debet,  &c.— •because,  as  to  the  said  smn  of 
3,333/.  6s.  8c/.,  part  of  the  said  sum  of 
10,000/.,  in  the  condition  of  the  said  writing 
obligatory  first    mentioned,  the  defendant 
said,  that  the  plaintiff  had  not  at  any  time» 
since  the  making  of  the  said  writing  obliga- 
tory, hitherto,  formed  the   said  company 
in  the  said  condition  mentioned,  and  pro* 
cured    purchasers  for  such    9fiOO  shares 
therein  mentioned,  and  payment  of  the  first 
instalment  or  call  thereon,  according  to  the 
true  intent  and  meaning  of  the  said  con- 
dition, but  had  wholly  omitted  and  neglected 
so  to  do,  to  wit,  at,  &c. ;  and,  as  to  the 
said  further  sum  of  3,333/.  6$.  Sd.  in  the 
said  condition  of  the  said  writing  oUigalory 
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obligatory  mentioned  —  that  the  said  se- 
cond instalment  of  such  shares  in  the  said 
condition  of  the  said  wricing  obh'gatory 
mentioned,  had  not  at  any  time  since  the 
making  of  the  said  writing  obligatory  hi- 
therto been  paid  according  to  the  true 
intent  and  meaning  of  the  said  condition, 
but  the  same  and  every  part  thereof  was 
still  unpaid,  to  wit,  at  &c.  aforesaid ;  and, 
as  to  the  said  remaining  sum  of  S3$SL6s,Sd, 
in  the  said  condition  of  the  said  writing 
obligatory  jnentioned — that  the  said  third 
instalment  on  the  same  shares  in  the  said 
condition  of  the  said  writing  obligatory 
mentioned,  had  not  at  any  time  since  the 
making  of  the  same  writing  obligatory  hi- 
therto been  paid  according  to  the  true  in- 
tent and  meaning  of  the  said  condition,  but 
the  same  and  every  part  thereof  was  still 
unpaid,  to  wit,  at  &c. 

Third.— 'That  the  plaintiff  had  not,  at 
any  time  since  the  making  of  the  said  writ- 
ing obligatory,  formed  the  said  company  in 
the  said  condition  mentioned. 

Fourth, — That  the  plaintiff  had  not,  at 
any  time  since  the  making  of  the  said  writ- 
ing obligatory  hitherto,  procured  purchasers 
for  such  9000/.  shares  as  in  the  said  condi- 
tion were  mentioned* 

Fifth. — ^That  certain  of  the  said  several 
letters  patent,  in  the  said  condition  of  the 
said  supposed  writing  obligatory  mentioned, 
were  letters  patent  of  our  Sovereign  Lord 
the  now  King,  under  the  Great  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, bearing  date,  at  &c.,  on  &c.,  whereby, 
after  reciting  (amongst  other  things)  that  the 
said  J.  J.  St.  Marc  had*  by  his  petition, 
humbly  represented  to  our  said  Lord  the 
King,  that,  in  consequence  of  communica- 
tions made  to  him  by  certain  foreigners  re- 
aiding  abroad,  and  discoveries  by  himself, 
he  was  in  possession  of  an  invention  of  im- 
provements in  the  process  of  an  apparatus, 
for  distilling,  our  said  Lord  the  King  gave 
and  granted  unto  the  said  J.  J.  St.  Marc, 
\is  executors,  administrators,  and  assigns, 
his  especial  licence,  full  power,  sole  privi* 
lege  and  authority,  that  he,  the  said  J.  J. 
St.- Marc,  his  executors,  administrators,  and 
assigns,  and  every  of  them,  by  himself  and 
themselves,  or  by  his  and  their  deputy  or 
deputies,  servants  or  agents,  or  such  oUiers 
as  he,  the  said  J.  J.  St.  Marc,  his  executors, 
administrators,  or  assigns,  should  at  any 
Vot.  vn.  C.P. 


time  agree  with,  and  no  other  person,  from 
time  to  time,  and  at  all  times  thereafter, 
during  the  term  of  years  therein  expressed, 
should,  and  lawfully  might,  make,  use,  ex-* 
ercise,  and  vend,  the  said  invention  withiri 
that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  England,  our  said 
Lord  the  King's  dominion  of  Wales  and 
town  of  Berwick-upon-Tweed,  in  such 
manner  as  to  him,  the  said  J.  J.  St.  Marc, 
his  executors,  administrators,  or  assigns,  or 
any  of  them,  should,  in  his  or  their  discre- 
tion, seem  meet ;  and  that  the  said  J.  J.  St. 
Marc,  his  executors,  administrators  and  as- 
signs, should,  and  lawfully  might,  have  and 
enjoy  the  whole  profit,  benefit,  and  advan- 
tage, from  time  to  time  coming,  growing, 
accruing,  and  arising,  by  reason  of  the  said 
invention,  for  and  during  the  term  of  years 
therein  mentioned,  to  have,  ho)d,  exercise, 
and  enjoy  the  said  licence,  powers,  privi- 
leges, and  advantages  thereinbefore  grant- 
ed, or  mentioned  to  be  granted,  unto  the 
said  J.  J.  St.  Marc,  for  and  during  and  unto 
the  full  end  and  term  of  fourteen  years  from 
the  date  of  the  said  last-mentioned  letters 
patent  next  and  immediately  ensuing,  and 
fully  to  be  complete  and  ended,  according 
to  the  statute  in  such  case  made  and  pro-  * 
vided  :  and  it  was,  by  the  said  letters  patent, 
provided,  and  the  same  were  declared  to  be 
upon  the  express  condition,  that,  if  the  said 
J.  J.  St.  Marc,  his  executors  or  administra- 
tors, or  any  person  or  persons  who  should 
or  might,  at  any  time  or  times  thereafter 
during  the  continuance  of  that  grant,  have 
or  claim  any  right,  title,  or  interest,  in  law 
or  equity,  of,  in,  or  to  the  power,  privilege, 
and  authority,  of  the  sole  use  and  benefit  of 
the  said  invention  thereby  granted,  should 
make  any  transfer  or  assignment,  or  any 
pretended  transfer  or  assignment,  of  the 
said  liberty  and  privilege,  or  any  .share  or 
shares  of  the  benefit  or  profit  thereof,  or 
should  declare  any  trust  thereof,  to  or  for 
any  number  of  persons  exceeding  the  num- 
ber of  Jive,  or  should  open,  or  cause  to  be 
opened,  any  book  or  books  for  public  sub- 
scription, to  be  made  by  any  number  of 
persons  exceeding  the  number  of  Jive,  in 
order  to  the  raising  any  sum  or  sums  of 
money  under  pretence  of  carrying  on  the 
said  liberty  or  privilege  thereby  granted,  or 
should,  by  him  or  themselves,  or  his  or  their 
agents  or  servants,  receive  any  sum  or  sums 
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of  money  whatsoever  of  any  number  of  per- 
sons exceeding  in  the  whole  the  number  of 
five^  for  such   or  the  like  intents  or  pur- 
poses, or  should  presume  to  act  as  a  corpo- 
rate body,  or  should  divide  the  benefit  of 
the  said  last-mentioned  letters  patent,  or  the 
liberties  and  privileges  thereby  granted,  into 
any  number  of  shares  exceeding  the  number 
of  five,  or  should  commit  or  do,  or  procure 
to  be  committed  or  done,  any  act,  matter,  or 
thing,  whatsoever,  during  such  time  as  such 
person  or  persons  should  have  any  right  or 
title,  either  in  law  or  equity,  in  or  to  the 
same  premises,  which  would  be  contrary  to 
the  true  intent  and  meaning  of  a  certain  act  of 
parliament,  made  in  the  6  th  year  of  the  reign 
of  the  late  King  George  the  FirsU  intituled, 
&c.  (1),  or  in  case  the  said  power,  privilege, 
or  authority,  should  at  any  time  thereafter 
become  vested  in,  or  in  trust  for,  more  than 
the  number  of  five  persons,  or  their  repre- 
sentatives, at  any  one  time,  reckoning  exe- 
cutors or  administrators  as  and  for  the  single 
person  whom  they  represent,  as  to  such  in- 
terest as  they  were  or  should  be  entitled  to 
in  right  of  such  their  testator  or  intestate, — 
that  then  and  in  any  of  the  said  cases  those 
letters  patent,  and  all  liberties  and  advan- 
tages whatsoever  thereby  granted,  should 
wholly  cease  and  become  void;  any  thing 
thereinbefore    contained    to   the   contrary 
thereof  in  anywise   notwithstanding — front 
patet,     [Letters  patent  under  the   Grand 
Seal  of  Scotland,  which  were  in  similar  terms 
to  the  above,  were  then  set  out,]     And  the 
defendant  further  said — that,  the  said  se- 
veral terms  of  fourteen  years  each,  in  the 
said  letters  patent  mentioned,  at  the  time  of 
the  making  of  the  said  supposed  writing 
obligatory,  were  and  yet  are  unexpired ;  and 
that  the  said  company  in  the  said  condition 
of  the  said  supposed  writing  obligatory  men- 
tioned, was  meant  and  intended  by  the  said 
J.  J.  St.  MaVc,  and  tlie  plaintiff  and  defen- 
dant, at  the  time  of  the  making  of  the  said 
supposed   writing  obligatory,  to  consist  of 
more  ihAn  five  persons,  to  wit,  10,000  per- 
sons, and  to  be  formed  for  the  purposes 
(amongst  other  things)  of  using,  exercising 
and  enjoying,    the  said  exclusive  liberties 
and  privileges  in  the  said  two  several  letters 
patent  in  the  said  condition  and  in  this  plea 
mentioned,  for  the  use  and  benefit  of  the 

(1)  6  Geo.  1.  c.  18. 


said  persons  so  exceeding  the  number  of 
five,  in  that  part  of  the  United  Kingdom 
called  England,  and  in  that  part  thereof 
called  Scotland,  respectively,  under  colour 
of  the  said  letters  patent  respectively,  to 
wit,  at  &c.  aforesaid ;  and  so  the  defendaiit 
said,  that  the  supposed  writing  obligatory 
was  and  is  void  in  law ;  and  this  &c. 

Sixth, — That  certain  of  the  said  letters 
patent,  in  the  said  condition  of  the  said  sup- 
posed writing  obligatory  mentioned,  were 
letters  patent  of  our  Sovereign  Lord  the 
now  King,  under  the  Great  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, bearing  date,  at  &c.,  on  &c.,  contain- 
ing therein  the  like  matters  and  things,  and 
the  like  proviso,  to  the  same  effect  as  the 
said  letters  patent  in  the  said  fifth  plea  first 
mentioned — prouipatet.  And  the  defendant 
further  said,  that  the  said  term  of  fourteen 
years  in  the  said  supposed  writing  obliga- 
tory, was,  and  yet  is  unexpired,  and  that 
the  said  company,  in  the  said  condition  of 
the  said  supposed  writing  obligatory  men- 
tioned,   was,   at   the  '  time  of  the  making 
thereof,  intended  by  the  plaintifTand  defen- 
dant to  consist  of  more  than  five  persons,  to 
wit,  10,000  persons,  and  to  be  formed  for 
the  purpose,  amongst  other  things,  of  using, 
exercising,  and  enjoying,  the  said  exclusive 
liberties  and  privileges  in   the   said   last- 
mentioned  letters  patent  mentioned,  for  the 
use  and  benefit  of  the  said  persons  so  ex- 
ceeding the  number  of  five,  in  that  part  of 
the  Unhed  Kingdom  called  England,  under 
colour  of  the  said  last-mentioned   letters 
patent ;  by  means  of  which  premises  in  this 
plea  mentioned,  the  supposed  writing  obli- 
gatory was  and  is  wholly  void;  and  this  8rc. 
Seventh. — That  certain  of  the  said  several 
letters  patent  in  the  said  condition  of  the 
said  supposed  writing  obligatory  mentioned^ 
were  letters  patent  of  our  Sovereign  Lord 
the  now  King,  under  the  Great  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ire«> 
land,  bearing  date  at  Westminster  on  a  cer- 
tain day,  to  wit,  the  20th  March,  in  the  5th 
year  of  the  reign  &c.,  containing  therein  the 
like  nratters  and  things,  and  the  like  proviso, 
and  to  the  same  efifect,  as  the  said  letlers 
patent  in  the  said  fifth  plea  first  mentioned 
— prout  patet.     And  the  defendant  further 
said,  that  the  said  term  of  fourteen  years, 
in  the   said  last-mentioned   letters  patent 
tnentionedi  at  the  time  of  the  making  of  the 
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wd  supposed  writing  obligatory  was,  and 
yet  is  unexpired ;  and  that  the  said  coin- 
pany  in  the  said  condition  of  the  said  sup- 
posed writing  obh'gatory  mentioned,  was,  by 
the  said  J.  J.  St.  Marc,  the  said  S.  Brooks- 
bank,  the  said  defendant,  and  the  said  plain- 
tiff, intended,  at  the  time  of  the  making  of 
the  said  supposed  writing  obligatory,  to 
consist  of  more  than  five  persons,  and  to  be 
formed  for  the  purpose  (amongst  otlier 
things)  of  using,  exercising,  and  enjoying,  the , 
said  exclusive  liberties  and  privileges  in  the 
said  last-mentioned  letters  patent  mention- 
ed, for  the  use  and  benefit  of  the  said  per-, 
sons  so  exceeding  the  number  of  five,  in 
that  part  of  the  United  Kingdom  called 
England,  under  colour  of  the  said  letters 
patent,  and  of  the  acting  as  a  corporate  body, 
and  dividing  the  benefit  of  the  said  last- 
mentioned  letters  patent,  and  the  liberties 
and  privileges  thereby  granted,  into  divers 
shares  exceeding  the  number  of  five,  to  wit, 
10,000,  to  be  tmnsferahle  and  fustgnahle^ 
without  any  charter  from  our  Lord  the  King; 
and  that,  before  the  time  of  tlie- making  of 
the  said  supposed  writing  obligatory,  to  wit, 
on  the  said  &c«,  at  &c.  aforesaid,  it  was 
corruptly  and  illegally  agreed^  by  and  be- 
tween the  plaintiff  and  the  said  J.  J.  St. 
Marc,  and  the  said  S.  Brooksbank,  and  the 
defendant,  that  the  plaintiff  should  form  such 
company  as  in  this  plea  mentioned,  for  the 
purpose  in  this  plea  mentioned,  and  should 
sell  and  dispose  of  divers,  to  wit,  9000,  of 
such  shares  as  in  this  plea  mentioned,  being 
the  shares  in  the  said  condition  of  the  said 
supposed  writing  obligatory,  and  should 
cause  divers  large  sums  of  money  to  be  sub- 
scribed by  public  subscription,  by  numbers 
of  persons  exceeding  five,  to  wit,  9000  per- 
sons, in  order  to  the  raising  a  large  sum  of 
money,  to  wit,  450,000/.,  under  pretence  of 
carrying  on  the  said  liberty  or  privilege 
(amongst  other  things)  by  the  said  letters 
patent  granted ;  such  money  to  be  in  part 
received  by  the  said  J.  J.  St.  Marc,  S. 
Brooksbank,  and  the  said  defendant,  for  the 
purpose  of  carrying  on  the  said  liberty  and 
privilege  for  the  benefit  of  the  said  last- 
mentioned  persons  so  exceeding  fi  ve(amongst 
others);  and  that  the  said  J.J.St.  Marc, 
the  said  S.  Brooksbank,  and  the  said  defen- 
dant, should,  in  consideration  thereof,  pay 
to  the  plaintiff  the  sum  of  10,000/.  of  law- 
ful &c.,  in  the  manner  in  the  said  condition 


of  the  said  supposed  writing  obligatory  men- 
tioned ;  and  that,  for  securing  the  payment 
of  the  sum  of  10,000/.,  the  defendant  should 
make  and  seal,  and  as  his  own  act  and  deed 
deliver  to  the  plaintiff,  a  writing  obligatory 
in  the  penal  sum  of  10,200/.,  conditioned 
for  the  payment  of  the  said  sum  of  1 0,000/. 
in  manner  aforesaid.  And  the  defendant 
furtlier  said,  that,  in  pursuance  of  the  said 
corrupt  and  unlawful  agreement,^  the  defen- 
dant afterwards,  to  wit,  on  &c.  last  afore- 
said, at  &c.  aforesaid,  made  and  sealed, 
and  as  his  deed  delivered,  the  said  supposed 
writing  obligatory  in  the  said  declaration 
mentioned,  and  the  plaintiff  then  and  there 
accepted  and  received  the  same  of  and  from 
the  defendant,  upon  the  said  corrupt  and 
unlawful  agreement :  by  means  of  which 
premises  in  this  plea  mentioned,  the  said 
supposed  writing  obligatory  was  and  is 
wholly  void  ;  and  this  &c. 

On  the  first  plea,  the  plaintiff  joined  issue ; 
replied  to  the  second,  third,  and  fourth ;  and 
demurred  generally  to  the  fifth,  sixth,  and 
seventh  pleas. 

The  defendant  rejoined,  taking  issue  on 
the  replication  to  the  second,  third,  and 
fourth  pleas ;  and  joined  in  demurrer. 

The  case  came  on  for  argument  on  a 
former  day  in  this  term. 

Mr,  Serjeant  Wilder  for  the  plaintiff. — 
The  first  point  raised  by  the  seventh  plea, 
is,  whether  or  not  the  company  mentioned 
in  the  bond  intended  to  act  as  a  corporate 
body,  without  the  sanction  of  an  act  of 
parliament,  or  of  a  charter  from  the  Crown. 
The  raising  of  the  company  which  the 
plaintiff  proposed  to  raise,  was  a  condition 
precedent  to  any  claim  on  his  part  for 
remuneration.  The  company  was  to  be 
under  the  guidance  of  directors.  The 
plaintiif  was  merely  to  bring  together  the 
persons  who  were  to  constitute  its  mem- 
bers, and  appoint  the  directors.  The 
company  was  not  proposed  to  be  raised 
on  any  regulations  or  stipulations  previ- 
ously agreed  upon.  It  does  not  appear 
that  the  assent  of  the  subscribers  was  re- 
quired to  anything  but  the  making  of  the 
purchase.  There  was  no  arrangement  as 
to  whether  the  company  should  act  by 
charter  or  otherwise.  It  is  said  that  the 
company  intended  to  act  as  a  corporate 
body,    and  to  issue  transferable   sharesi 


20 


COURT  OP  COMMON  PLEAS: 


without  a  charter  from  the  Crown.  The 
allegation  is  twofold  :  first,  that  the  com- 
pany was  to  act  as  a  corporate  body; 
secondly,  to  divide  its  capital  into  trans- 
ferable shares,  without  the  authority  of 
a  charter.  There  is  also  a  total  absence 
of  any  allegation  as  to  the  precise  intent 
of  the  parties.  The  introductory  part  of 
the  plea  refers  to  the  intention  of  the 
company  to  assume  a  corporate  capacity; 
but  no  agreement  to  that  effect  is  shewn. 
The  intent  of  the  defendants  and  of  the 
plaintiff  is  not  alleged  in  the  latter  part  of 
the  plea.  The  allegation,  that  the  plaintiff 
intended  that  the  company  should  act  as 
a  corporate  body,  is  not  sufficient.  That 
such  was  the  intention  of  the  company^  is 
matter  to  be  deduced  from  CM'tain  facts. 
It  is  a  sweeping  allegation  in  law  and  fact, 
th:.t  the  company  intended  to  act  as  a  cor- 
poration, and  tends  to  bring  a  legal  ques- 
tion under  the  cognizance  of  the  jury. 
The  plea  should  have  set  forth  acts,  or 
what  amounted  to  acts,  to  shew  that  the 
shareholders  did  take  upon  themselves 
to  act  corporately.  There  is  a  distinction 
between  persons  claiming  to  act  as  corpo- 
rate bodies,  and  persons  usurping  corpo- 
rate offices.  A  quo  warranto  will  lie  against 
a  person  assuming  to  act  as  a  public  offi- 
cer :  but  that  is  a  public  matter,  not  a 
private  remedy.  In  the  case  of  Rex  v. 
Cann  (2),  the  defendant  assumed  authority 
to  hold  a  court  leet ;  a  quo  warranto  was 
applied  for  against  him,  but  the  Court  re- 
fused to  grant  it,  saying,  that  the  matter 
might  very  properly  be  tried  in  a  civil 
action. 

But  where  an  individual  merely  assumes 
to  act  as  a  corporation,  the  only  conse- 
quence is,  that  his  acts  are  void :  the 
public  have  nothing  to  do  with  it.  So, 
here,  it  was  merely  intended  to  carry  on 
a  trade.  It  was  strictly  a  private  matter ; 
nor  was  it  any  detriment  to  the  public, 
nor,  in  fact,  to  any  individual :  and  it  was 
no  usurpation  on  the  prerogative  of  the 
Crown. 

If  a  man  intend  to  do  what  can  be  done 
lawfully,  it  must  be  presumed  that  he  in- 
tended to  do  it  properly,  unless  by  some 
means  that  presumption  is  excluded.  It 
cannot  here  be  predicated  that  the  intention 

(2)  Andrews,  14. 


of  the  parties  was  to  do  that  which  is  ille- 
gal.    The  bond  discloses  no  illegality. 

Then,  as  to  the  patent.  The  dhares  in  it 
were,  of  right,  transferable  without  the 
aid  of  a  charter ;  they  might  be  assigned 
to  any  number  of  persons  the  grantees 
might  think  fit :  at  all  events,  the  legal 
means  by  which  that  might  have  been 
done  was  not  excluded.  What  is  to  pre- 
vent a  company  from  issuing  transferable 
shares,  and  doing  other  corporate  acts,  widi- 
out  a  charter  from  the  King  ?  The  statute 
6  Geo.  1.  c.  18.  recognizes  the  ordinary 
modes  by  which  companies  are  legalized, 
viz.  by  charter,  and  by  statute.  The 
plaintiff  here  was  not  a  member  of  the 
company.  There  was  nothing  to  prevent 
the  company's  procuring  a  charter.  It 
might  have  been  the  intention  of  the 
parties  here  to  procure  an  act  of  parlia- 
ment.. If  such  had  been  their  intention, 
they  had  no  means  of  making  it  appear 
on  the  record,  for  there  is  no  allegation 
contained  in  the  seventh  ^lea  on  which 
such  an  issue  could  be  taken.  The  pro- 
curing of  an  act  would  have  been  as  le- 
gitimate a  mode  of  proceeding  as  the  ob- 
taining of  a  charter.  The  plaintiff  must 
be  presumed  to  have  intended  to  act  le- 
gally. The  allegation,  therefore,  of  an 
intent  to  act  without  procuring  a  charter, 
is  not  sufficient :  the  plea  should  have 
gone  on  to  negative  the  intent  to  obtain 
an  act  of  parliament.  The  mere  fact  of 
a  company's  issuing  transferable  shares 
is  not  in  itself  illegal ;  otherwise  the  nu- 
merous partners  in  banking  establishments 
would  render  them  illegal  associations. 
The  statute  6  Geo.  1.  c.  18.  was  passed 
for  the  express  purpose  of  remedying  an 
existing  evil.  The  case  of  Rex  v.  WM 
(3)  occurred  at  a  time  when  that  act  was 
in  full  force :  and  there  the  company  was 
held  not  to  be  within  its  meaning,  the  shares 
not  being  transferable  generally  and  with- 
out limitation.  Now,  here,  it  is  not  alleged 
that  the  shares  of  the  company  in  quesucm 
were  to  be  transferable  of  righi,  or  ex- 
clusive of  all  limitation  or  restriction.  Id 
Pratt  V.  Hutchinson  (4),  the  shares  were 
only  transferable  provided  that  the  pur- 
chaser should  be  approved  at  a  meeting 
of  the  society,  and  should,  on  his  admis- 

(3)  14  East*  406. 

(4)  15  JBast,  511. 
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Bion,  become  a  party  to  the  original  articles 
by  which  the  company  was  constituted. 
In  the  case  of  a  partnership,  the  sheriff 
may  take  in  execution  the  property  or 
share  of  one  of  die  partners.  A  commis- 
sion of  bankrupt,  too,  transfers  the  pro- 
perty to  the  assignees,  who  may  carry  on 
the  trade,  and  who  are  entitled  to  the  same 
degree  of  interest  in  the  concern  as  the 
bankrupt  partner  possessed  at  the  time  of 
his  bankruptcy.  Although,  in  this  case, 
by  the  terms  of  the  letters  patent,  a  trans- 
fer would  render  them  void,  still  there  is 
nothing  illegal  in  an  agreement  for  such  a 
transfer.  The  case  of  Josephs  ▼.  Pebrer 
(5)  is  distinguishable  from  this  ;  as,  there, 
the  company  were  actually  carrying  on 
trade,  apd  had  appointed  an  agent,  without 
being  legally  authorized.  Here,  the  mat- 
ter only  relates  to  the  future  establish- 
ment of  a  company,  which,  when  formed, 
was,  it  is  alleged,  intended  to  act  as  a  cor- 
porate body,  and  to  have  transferable 
shares.  There  can  be  no  legal  objection 
to  the  transfer  of  the  shares.  It  does  not 
appear  that  the  plaintiff  was  to  be  a  mem- 
ber of  the  company  or  a  holder  of  shares. 
The  money  mentioned  in  the  bond  was  to 
be  paid  to  him  on  his  bringing  together  a 
certain  number  of  persons  to  purchase 
a  certain  number  of  shares,  to  appoint 
directors,  &c.,  and  to  fix  times  for  the 
pa3rment  of  the  instalments  or  calls  by  the 
subscribers.  That  was  the  service  for 
which  he  was  to  have  a  remuneration. 
It  was  perfectly  distinct  from  the  motives 
of  the  projectors  of  the  company,  or  the 
mode  in  which  they  proposed  to  carry  it 
on.  The  distillery  was  to  be  carried  on 
by  the  directors  for  the  benefit  of  the 
subscribers.  The  plaintiff  had  no  con- 
troul  or  authority  in  the  management. 
The  plea  should  have  set  forth  some  acts 
done  by  the  company  shewing  its  illegality. 
It  has  not  done  so,  and  is  therefore  defec- 
tive. All  the  cases  that  occur  in  the 
books  on  this  subject,  are  eases  where  the 
companies  were  in  operation,  carrying  on 
trade  without  being  duly  authorized. 
Here,  aU  the  means  by  which  the  company 
might  have  been  legalized  are  not  negatived. 
Mr.  SerjeatU  Toddy ^  contrft. — The  ques- 
tions in  this  case  do  not  involve  the  rights 

(5)  S  Bim.  £e  Cress.  639;  s.  c.  5  Dow.  &  %].  542  \ 
5  Law  Jounu  K.  D.  lOf  • 


of  partners.  By  a  general  demurrer,  it  is 
admitted,  that  every  allegation  is  well 
pleaded ;  the  right  of  action  only  is  put 
in  issue.  One  of  the  allegations  here  iS| 
that  this  company  intended  to  act  as  a  cor- 
porate body.  It  has  been  said  that  the 
particular  mode  in  which  the  company  in- 
tended to  act,  or  any  particular  act  done  by 
them,  was  not  stated  in  the  plea :  but,  even 
if  the  plea  be  defective,  the  defect  is 
cured  by  the  general  demurrer.  The  plea 
is  in  accordance  with  the  terms  of  the  con- 
dition of  the  bond,  viz.  "  the  first  instal- 
ment to,  be  paid  on  the  plaintiff's  forrmng 
the  company."  The  plaintiff,  it  seems, 
was  to  receive  no  part  of  the  amount 
until  he  had  performed  three  things  :  firsts 
he  was  to  form  the  company  ;  secondly y  to 
procure  purchasers  for  9000  of  the  shares  ; 
thirdiy,  to  obtain  payment  of  the  first  in- 
stalment or  call  on  the  shares.  It  has 
been  said,  that  the  assignment  of  the  letters 
patent  was  not  iUegal,  but  that  it  merely 
rendered  them  void.  If  that  be  so,  then 
it  clearly  appears  that  the  10,000  persons 
who  were  to  form  the  company,  were  to 
be  cheated  and  inveigled  into  the  purchase 
of  a  thing  of  no  value.  Fraud  on  the 
crown,  on  the  public,  and  on  the  share- 
holders, is  manifestly  apparent  on  the  face 
of  the  bond ;  and  the  question  of  fraud  is 
properly  raised  by  the  seventh  plea.  The 
statute  21  Jac.  1.  c.  9.  legalizes  patents 
under  certain  circumstances.  Here  the  plea 
is  in  the  precise  terms  of  the  recital  of  the 
statute  6  Geo.  1 .  c.  1 8.  The  inconvenience  in 
this  case  is  the  presuming  to  act  as  a  cor- 
porate body,  which  is  an  inconvenience  at 
common  law ;  also  the  issuing  of  trans- 
ferable shares,  which  is  one  of  the  marks 
of  a  corporation.  In  Josephs  v.  Pebrer, 
the  association  was  considered  Olegal  for 
merely  carrying  on  trade.  The  object  there 
was,  the  lending  of  small  sums  of  money 
on  per  centage :  and  Lord  Chief  Justice 
Abbot  said  (6),  "  If  the  projectors,  before 
the  association  has  been  sanctioned,  either 
by  an  act  of  parliament  or  by  royal  charter, 
make  shares  in  the  concern  transferable 
without  any  restriction,  at  the  mere  will 
of  the  holder,  and  provide  that  the  pur- 
chasers shall  render  themselves  liable  to 
the  regulations  to  be  framed  by  certain 

(6)  3  Btrn.  6t  Creas.  64S, 
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persons  styling  themselves  a  committee  of 
management,  or  directors,  then,  the  asso- 
ciation assumes  an  unlawful  shape."  Here, 
too,  there  was  no  limit  to  the  right  of  the 
shareholders  to  transfer.  If  the  transfer 
were  limited  or  restricted,  the  plaintiff 
should  have  shewn  it;  hut  he  has  not 
done  so :  he  has  demurred  generally.  In 
Josephs  V.  Pebrer,  directors  were  to  be 
appointed,  as  here.  Although  the  statute 
6  Geo.  1.  c.  18,  on  which  these  cases  pro- 
ceeded, has  since  been  repealed,  yet  they 
are  material  to  shew  what  shall  be  con- 
sidered as  having  a  tendency  to  the  preju- 
dice and  grievance  of  the  king's  subjects  ; 
and  it  is  clear  that  all  acts  that  do  so  are 
void  by  the  common  law.  The  obvious 
tendency  of  companies  of  this  sort  is  to 
introduce  gaming,  and  their  effects  cannot 
fail  to  be  most  mischievous.  All  the  incUcia 
on  which  the  Courts  have  on  former  occa- 
sions proceeded,  are  to  be  found  here.  In 
the  case  of  Buck  V,  Buck  (7) f  the  company^ 
/>n  account  of  which  the  action  was  brought, 
was  not  incorporated  either  by  charter  or 
by  statute,  and  therefore  the  plaintifF'was 
nonsuited.  The  plea  alleges,  that  the 
plaintiff  was  to  form  the  company  in  the 
plea  mentioned  ;  and,  for  the  purpose  of 
forming  the  company,  to  get  together  a 
certain  number  of  persons,  who  w^ere  to 
choose  directors  and  to  exercise  certain 
privileges,  and  act  as  a  corporate  body. 
That  is  an  express  averment  of  a  corrupt 
agreement  and  pretence  to  use  and  exer- 
cise the  privilege  granted  by  the  letters 
patent.  The  demurrer  admits  that  there 
was  such  pretence,  and  that  the  agreement 
was  corrupt.  Had  the  parties  gone  a 
little  further,  they  might  have  subjected 
themselves  to  an  indictment ;  Rex  v.  Strat- 
ton  (8).  It  has  been  objected,  that  the 
plea  does  not  negative  as  well  the  intention 
of  procuring  a  statute  as  that  of  obtain- 
ing a  charter.  The  allegation,  that  the 
company  had  such  an  intention,  should 
have  been  made  by  the  plaintiff.  The 
defendant  could  not  make  a  negative  aver- 
ment. He  could  not  allege  that  they  did 
not  intend  to  apply  to  parliament.  The 
affirmant  must  necessarily  make  the  allega- 
tion. An  act  of  parliament  is  an  alteration 
of  the  existing  law.     Now,  here,  it  was 

(7)  1  Campb.  547. 

(8)  1  CcuDpb.  549,  0. 


enough  for  the  defendant  to  shew  that  the 
plaintiff  meant  to  contravene  the  existing 
law.  A  statute  is  a  particular  exemption. 
The  legislature  may  at  aU  times  alter  the 
law.  Every  statute  is  a  new  enactment, 
and  alters  the  existing  law,  A  charter  is 
the  usual  and  ordinary  mode  by  virtue  of 
which  companies  like  the  present  are  es- 
tablished. It  was  not  necessary  for  the 
defendant  here  to  shew  in  what  particular 
manner  the  company  intended  to  act  as  a 
corporate  body.  The  general  allegation, 
that  they  did  intend  to  act  as  such,  is 
enough  ;  for  the  Court  will  intend  what 
the  mode  of  acting  must  be.  The  com-, 
pany  necessarily  meant  to  assume  to  itself 
the  power  of  suing  and  being  sued,  of 
purchasing  and  alienating,  &c.,  all  which 
acts,  according  to  various  authorities, 
(Cowyiw'j  Digest,  tit.  "Franchise"  F.  1; 
9  Rep.  25  b. ;  and  10  Rep.  S3  b.)  are 
clearly  not  widiin  the  power  of  a  subject, 
but  are  such  as  the  King  alone  or  Parlia- 
ment alone  can  authorize. 

il/r.  Serjeant  Wilde,  in  reply. — ^The  case 
has  been  argued  on  another  point  than 
that  which  the  court  directed  the  argu- 
ment should  be  confined  to,  viz.  that  the 
bond  was  void,  as  there  was  a  fraudulent 
intent  in  the    sale    of  the  patent.     The 
patent  was  not  the  only  thing  which  the 
company   was  to  obtain.     The  premises, 
and  the  goodwill  of  the  trade  were  also 
sold,  and  the  exclusive  right  to  them  was 
valuable.     The  sale  of  the  patent  is  out  of 
the  question.     If  the  plaintiff  could  assign 
no  interest  in  the  patent  to  the  company* 
still  they  would  obtain  an  advantage  by 
his  giving  up  his  exclusive  right  to  tbe 
use  of  the  invention  thereby  secured  to 
him.     But  the  only  question  to  be  consi- 
dered, is,  whether  the  seventh  plea  dis- 
closes sufficient  matter  in  law  to  bar  the 
plaintiff's  right  of  action.  It  merely  allegea 
that  the  company  was  intended  to  act  as  a 
corporate  body  ;  but  it  does  not  negati've 
their  intent  to  apply  for  a  charter  cr  ma. 
act  of  parliament.     It  should  have  nega* 
tived  both.     If  a  party  impute  to  another 
as  an  offence  that  which  might  be  legalised, 
he  must  negative  every  possible  meauu  of 
making  the  act  legal.     The  plea  seta  up  a 
collateral  agreement  in  order  to  avoid,  a 
bond,  on  the  face  of  which  there  appears 
nothing  illegal.    The  bond  and  conditioa 
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are  evidently  framed  with  a  view  to  the 
obtaining  of  an  act.  With  regard  to  the 
cases  cited,  in  all  of  them  the  parties  were 
at  the  time  acting  corporately  without 
charter  or  statute. 

Cur*  adv.  vult» 

The  Lord  Chief  Justice  delivered  the 
judgment  of  the  Court  as  follows  : — 

It  appears  from  the  condition  of  the 
bond,  that  the  plaintiff  is  not  entitled  to  any 
part  of  the  10,000/.  which  the  obligors  had 
bound  themselves  to  pay  him,  until  he  had 
formed  a  company  and  procured  purcha- 
sers of  9000  shares,  and  payment  of  the 
first  instalments  or  calls  on  those  shares. 
The  forming  the  company,  the  selling  9000 
shares  of  what  was  to  be  called  the  stock  of 
such  company,  and  the  prevailing  on  the 
purchasers  to  pay  one  third  of  their  sub- 
scriptions, or  150,000/.,  is  a  condition  pre- 
cedent to  the  plaintiff's  right  of  action. 
The  proviso  contained  in  the  patent  shews 
that  the  plaintiff  cannot  perform  this  con- 
dition without  committing  a  fraud  on  a 
vast  number  of  persons ;  and  that,  if  he 
could  obtain  any  subscriptions,  the  sub- 
scribers would  be  entitled  to  recover 
back  the  money  paid  on  them,  as  being 
obtained  by  fraud,  or  as  money  paid  with- 
out consideration.  The  moment  the  com- 
pany was  formed,  and  the  patents  were 
transferred  to  them,  they  would  cease  to 
exist  as  legal  patents  ;  for  they  would  be 
destroyed  by  an  assignment  to  more  than 
five  persons,  or  to  any  persons  in  trust  for 
more  than  five  persons.  The  condition 
of  the  bond  is  such,  that  the  patents  are 
to  be  assigned  to  a  company  to  be  formed 
by  subscription,  and  the  shares  in  which 
were  to  be  transferable.  Any  one  of  these 
circumstances  would  render  the  patents 
void.  This  difficulty  was  felt  by  the 
counsel  for  the  plaintiff,  and  he  attempted 
to  extricate  his  client  from  it,  by  insisting 
that  it  was  not  intended  to  convey  the  ex* 
elusive  right  of  distilling  spirits  from  po- 
tatoes secured  by  the  patent,  but  only  to 
free  the  intended  company  from  being 
liable  to  the  patentee  for  using  his  inven- 
tion. But  it  is  clear,  from  the  terms  of 
the  bond,  that  the  object  of  the  parties 
was  not  to  destroy  the  patents,  but  that 
they  professed  to    assign    the    privilege 


gr&nted  by  tliem  to  the  company  which  the 
plaintiff  was  to  form.  The  words  of  the 
condition  of  the  bond  are,  "  the  said  &c. 
have  it  in  contemplation  to  dispose  of  their 
interest  of,  in,  and  to  the  several  patents, 
and  of,  in,  and  to  the  premises  and  stock 
in  trade,  and  to  part  with  the  same  to  a 
company,  &:c.*'  These  terms  indicate  an 
intention  not  to  destroy,  but  to  transfet 
unimpaired,  the  monopoly  secured  by  the 
patents.  It  hiCs  been  said,  it  does  not  ap- 
pear from  the  pleadings  that  the  plaintiff 
knew  of  this  proviso  in  the  patents,  and 
that  the  insertion  of  such  a  proviso  in 
patents  is  not  required  .by  any  law.  But 
we  must  presume,  that  he  knew  the  con- 
tents of  the  patents  referred  to  by  the 
bond  on  which  he  brings  his  action — of 
the  patents  of  which  it  appears  by  the 
same  bond  he  undertakes  the  sale  in  the 
manner  stated  in  that  bond.  Every  man 
who  undertakes  to  do  a  thing  must  be 
presumed  to  know  what  he  undertakes, 
unless  he  can  shew  that  he  has  been  de- 
ceived by  the  other  party.  How  could 
the  plaintiff  undertake  to  negotiate  for  the 
sale  of  the  patents  unless  he  had  seen  them 
and  knew  their  contents  ?  If  he  knew  the 
terms  on  which  they  were  granted  to  him, 
he  must  know  that  what  he  undertook  to 
do  could  not  be  done.  As  he  cannot  le- 
gally perform  his  part  of  the  compact,  he 
never  can  be  in  a  ^ndition  to  recover  the 
compensation  stipulated  to  be  paid  on  its 
full  and  complete  performance.  There 
are  some  old  authorities,  which  say  that  if 
a  man  binds  himself  by  the  condition  of 
his  bond  to  do  what  at  the  time  he  exe^^ 
cuted  the  bond  it  was  impossible  for  him 
to  do,  the  bond  shall  be  considered  as 
without  condition,  and  the  obligee  may 
tecover  the  penalty.  These  authorities 
are  rather  opposed  to  the  plaintiff's  claim ; 
they  apply  only  to  cases  where  there  is 
nothing  to  be  done  by  the  obligee.  Here 
the  plaintiff  must  do  something  before 
the  bond  can  be  enforced.  If  what  he  is 
to  do  can  never  be  legally  done,  the  instru- 
ment must  be  inoperative ;  the  plaintiff, 
not  having  performed  the  first  condition, 
can  never  have  a  right  of  action  on  it. 
The  situation  of  the  plaintiff  in  this  case  is 
like  that  of  the  defendants  in  the  cases 
alluded  to.  It  is  his  fault  that  he  has  un- 
dertaken  what  he    cannot  perform.     In 
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Pullertcn  v.  Agnew  (9),  Holt  C.  J.  said, 
"  Where  a  condition  is  under-written,  or 
indorsed,  then  that  only  is  void,  and  the 
obligation  is  single ;  but  where  the  con- 
dition is  part  of  the  lien  itself,  and  incor- 
porated therewith,  if  the  condition  be  im- 
possible the  obligation  is  void."  In  the 
case  before  us,  the  service  of  the  plaintiff, 
and  payment  for  it  by  the  defendant,  are 
incorporated  together;  and,  if  the  service 
cannot  be  performed,  the  whole  instru- 
ment is  a  nullity.  But  it  is  apparent,  from 
the  facts  disclosed  by  the  condition  of  this 
bond  and  the  patents,  that  the  scheme  in 
which  the  parties  to  this  action  were  en- 
gaged was  one  of  those  bubbles  by  which, 
to  the  disgrace  of  the  present  age,  a  few 
projectors  have  obtained  the  money  of  a 
great  many  ignorant  and  credulous  per- 
sons, to  the  ruin  of  these  dupes  and  their 
families,  and  by  which  a  passion  for  gam- 
bling has  been  excited  that  has  been  most 
injurious  to  commerce  and  to  the  morals 
of  the  people  ;  which  any  one  must  dis- 
cover, from  reading  the  instruments,  the 
parties  to  them  must  be  fully  informed  of. 
It  cannot  be  two  well  known  that  there  is 
no  place  for  persons  engaged  in  such  trans- 
actions, in  courts  appointed  for  the  decision 
of  civil  cases.  Although  the  statute  6  Geo. 
1.  c.  18.  is  repealed,  the  common  law  re- 
lating to  such  schemes  is  expressly  reserv- 
ed by  the  repealing  statute  (10),  and  no  one 
doubts  that,  if  it  can  be  shewn,  as  it  easily 
may,  that  such  schemes  are  mere  traps, 
and  injurious  to  the  public  welfare,  die 
forming  of  them  is  an  indictable  offence  at 
common  law. 

The  seventh  plea  states,  and  the  demurrer 
admits,  that  the  plaintiff  and  defendant  in- 
tended that  the  company,  which  the  plaintiff 
undertook  to  form,  should  act  as  a  corporate 
body  without  any  charter  from  the  king; 
that  the  benefit  of  the  letters  patent  was  to 
be  enjoyed  by  this  pretended  corporate 
body ;  and  that  the  capital  of  this  body  was 
to  be  divided  into  10,000  shares,  which 
were  to  be  tranferahle  and  assignable.  It 
has  been  said  at  the  bar,  that  the  parties 
might  have  intended  to  obtain  an  act  of  par- 
liament in  order  to  give  this  body  a  legal 
existence.  Nothing  of  this  intention  ap- 
pears on  the  record.     It  has  been  further 

(9)  1  Salk.  179. 

(10)  6  G«o.  4.  c  91, 


said,  that  the  defendant  should  have  shewn 
how  the  parties  intended  to  act  as  a  corpo- 
ration. If  this  is  not  correctly  pleaded, 
advantage  should  have  been  taken  of  the 
technical  defect  by  special  demurrer.  If 
what  they  intended  to  do  would  not  have 
been  acting  as  a  corporation,  they  should 
have  traversed  the  plea.  By  demurring,  the 
plaintiff  has  confessed  himself  guilty  of  in- 
tending to  form  a  company  that  was  to  act 
as  a  corporation.  But  the  shares  were  to 
be  transferable.  There  can  be  no  tran»- 
ferable  shares  of  any  stock,  except  the 
stock  of  corporations,  or  of  joint-stock  com- 
panies created  by  acts  of  parliament.  When 
it  is  said  the  shares  were  to  be  transferable, 
that  must  mean  that  the  assignee  was  to  be 
placed  in  the  precise  situation  that  the  as- 
signor stood  in  before  the  assignment — that 
the  assignee  was  to  have  all  the  rights  of 
the  assignor,  and  to  take  upon  him  all  his 
liability.  Now,  the  assignee  can  join  in  no 
action  for  a  cause  of  action  that  accrued 
before  the  assignment :  such  rights  of  ac* 
tion  roust  still  remain  in  the  assignor,  who, 
notwithstanding  he  has  retired  from  the 
company,  will  still  remain  liable  for  every 
debt  contracted  by  the  company  before  he 
ceased  to  be  a  member.  Indeed  the  mem- 
bers of  corporations  cannot  assign  their  in- 
terests and  force  their  assignees  into  the 
corporation,  without  the  authority  of  an  act 
of  parliament.  Such  authority  is  expressly 
given  by  the  Bank  Acts,  the  South  Sea 
Acts,  and  the  other  statutes  creating  com- 
panies that  possessed  stock  which  it  was 
deemed  proper  to  render  transferable.  The 
pretending  to  be  possessed  of  transferable 
stock  is  pretending  to  act  as  a  corporation* 
and  pretending  to  possess  a  privilege  which 
does  not  belong  to  many  corporations.  But 
this  is  put  only  as  one  of  the  proofs  of  the 
intention  of  the  projectors  of  this  company 
that  it  should  act  as  a  corporation.  It  is 
not  necessary,  on  these  pleadings,  to  decide 
whether  the  forming  a  company  with  such 
shares,  is,  of  itself,  without  other  circum- 
stances, pretending  to  act  as  a  corporation ; 
because  it  is,  by  the  pleadings,  distinctly 
admitted  that  the  plaintiff  and  defendant 
intended  that  the  company  should  act  as  a 
corporation.  Persons  who,  without  the  sanc- 
tion of  the  legislature,  presume  to  act  as  a 
corporation,  are  guilty  of  a  contempt  of  the 
king*  by  usurpbg  on  his  prerogative.     By 
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the  statu  tei  9  Aone,  c.  20,  the  Court  may 
not  only  give  judgment  of  ouster,  but  may 
fiiie  a  defendant  convicted  on  a  quo  warranto. 
This  shews  that  the  usurpation  is  considered 
as  a  criminal  act.  But  it  has  been  insisted 
that  the  usurpation  is  oniy  criminal  where  a 
party  without  authority  acts  in  a  public 
office,  and  that  the  pretended  corporation 
which  these  parties  were  to  set  up  did  not 
affect  the  public,  but  was  a  scheme  with 
which  certain  individuals  only  were  con- 
nected. Most  of  the  statutes  relative  to 
the  writ  of  quo  warranto,  from  the  statute 
of  Gloucester  down  to  the  9  th  of  Anne  in- 
clusive, have  the  words  offices  and  franchises. 
Franchises  are  privileges  foi^  the  advantage 
of  the  individuals.  In  Comyns's  Digest  (3) 
many  things  are  mentioned  as  matters  for 
which  a  quo  warranto  will  lie,  which  are 
valuable  only  to  the  individuals  who  claim 
them  against  the  crown,  and  are  not  con- 
nected with  any  public  duty.  But  it  con- 
cerns tiie  public  that  bodies  composed  of  a 
great  number  of  persons  with  large  dispo- 
sable capitals  siiouid  not  be  formed  without 
the  authority  of  tlie  crown,  and  subject  to 
such  regulations  as  the  king  in  his  wisdom 
may  deem  necessary  for  the  public  secu- 
rity. The  acting  as  such  a  corporation 
without  charter  from  the  crown  is  contrary 
to  law,  and  no  man  can  maintain  an  action 
on  a  bond  given  to  secure  payment  of  a 
compensation  to  the  obligee  on  the  forma- 
tion of  any  such  pretended  corporation. 
For  these  reasons,  there  must  be — 

Judgment  for  the  defendant. 
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Covenants  in  restraint  of  trade  or  agri" 
culture — nbat  shaU  be. 

In  an  action  on  a  covenant  (entered  into 
by  the  testator  of  the  defendants,  for  himself 
his  executors  ^c,  on  taking  a  lease  of  lands) 
to  indemnify  the  churchwardens  ^c,  of  the 
parish  of  E.  from  all  cliarges  in  respect  of 
ihe  settlement  of  any  servant  or  apprentice  that 

(3)  Tit.  "  Quo  Warranto/'  C.  4. 
Vol.  vn.  C.P. 


he,  the  testator,  or  his  executors,  ^-c.  should 
take,  ihe  declaration  omitted  to  state  that  the 
demised  premises  were  situate  within  the  pa" 
rish  fo  respect  of  which  the  indemnity  was 
taken  : — the  Court,  as  the  record  then  stood, 
declined  to  decide  whether  or  not  the  action 
would  lie ;  but  they  directed  the  declaration 
to  be  amended  in  this  particular. 

This  was  an  action  of  covenant. 

The  declaration  stated — that  heretofore, 
and  in  the  lifetime  of  the  said  Sir  Henry, 
to  wit,  on  the  12th  March  1792,  at  the 
parish  of  Elm,  in  the  couiity  of  Somerset, 
by  a  certain  indenture  then  and  there  made 
between  the  said  Sir  Henry  of  the  one 
part,  and  the  defendant  of  the  other  part, 
(one  part  of  which  said  indenture,  sealed 
with  the  seal  of  the  defendant,  the  plain- 
tififs  now  bring  here  into  court,  the  date 
whereof  is  a  certain  day  and  year,  to  wit, 
the  day  and  year  aforesaid)  the  said  Sir 
Henry,  for  the  considerations  therein  men- 
tioned, did  demise,  lease,  and  to  farm  let, 
unto  the  said  defendant,  his  executors, 
administrators,  and  assigns,  certain  tene- 
ments, hereditaments,  and  premises,  with 
the  appurtenances,  in  the  said  indenture 
more  particularly  mentioned  and  described 
— to  have  and  to  hold  the  same  for  a  cer- 
tain term,  as  in  the  said  indenture  mention- 
ed ;  and  the  defendant,  for  himself,  his  exe- 
cutors, administrators,  and  assigns,  did,  in 
and  by  the  said  indenture,  in  another  part 
thereof,  covenant,  promise,  and  grant,  to 
and  with  the  said  Sir  Henry,  his  heirs  and 
assigns,  amongst  other  things,  that  he,  the 
said  defendant,  his  executors,  administra- 
tors or  assigns,  should  and  would,  from 
time  to  time,  and  at  all  times  thereafter, 
fully  and  clearly  indemnify  and  save  harm- 
less the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  Elm  aforesaid  for  the 
time  being,  and  all  and  singular  other  the- 
owners  and  occupiers  of  lands  and  tene- 
ments, and  the  inhabitants  of  or  within  the 
parish  ofElm  aforesaid  for  the  time  being, 
of  and  from  all  manner  of  costs,  rates,  taxes, 
assessments,  and  charges  whatsoever,  for  or 
by  reason  or  means  of  the  said  defendant,his 
executors,  administrators  or  assigns,  tak- 
ing an  apprentice  or  servant  who  should 
thereby  gain  a  settlement  within,  or  be- 
come chargeable  to,  the  parish  of  Elra 
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aforesaid,  as  by  the  said  indenture,  reference 
being  thereunto  had,  will,  amongst  other 
things,  more  fully  and  at  large  appear :  by 
virtue  of  which  said  demise,  the  defendant 
afterwards,  to  wit,  on&c.  aforesaid,  entered 
into  and  upon  all  and  singular  the  said  de- 
mised premises,with  the  appurtenances,  and 
became  and  was  possessed  thereof ;  and  al- 
though the  said  Sir  Henry  in  his  lifetime 
always,  from  the  time  of  making  the  said 
indenture,  well  and  truly  performed,  fulfill- 
ed, and  kept  all  things  in  the  said  indenture 
contained,  on  his  part  and  behalf  to  be  per- 
formed, fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  meaning 
of  the  said  indenture,  to  wit,  at  &c.  afore- 
said, yet,  protesting  that  the  said  defendant 
hath  not  performed,  fulfilled,  or  kept  any 
thing  in  the  said  indenture  contained  on 
his  part  and  behalf  to  be  performed,  ful- 
filled, and  kept,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of 
the  said  indenture,  the  said  plaintiffs 
in  fact  say  that  the  defendant  did  not 
nor  would  from  time  to  time,  and  at  all 
times  thereafter,  fully  and  clearly  indem- 
nify and  save  harmless  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of 
Elm  aforesaid  for  the  time  being,  and  all 
and  singular  other  the  owners  and  occu- 
piers of  lands  and  tenements  and  the  in- 
habitants of  or  within  the  parish  of  Elm 
aforesaid,  for  the  time  being,  of  and  from 
all  manner  of  costs,  rates,  taxes,  assess- 
ments and  charges  whatsoever,  for  or  by 
reason  or  means  of  th%  said  defendant, 
his  executors,  administrators  or  assigns, 
taking  an  apprentice  or  servant  who  should 
thereby  gain  a  settlement  within,  or  be- 
come chargeable  to,  the  parish  of  Elm 
aforesaid  ^  but,  on  the  contrary  thereof,  he, 
the  defendant,  afler  the  making  of  the  said 
indenture,  and  after  the  death  of  the  said 
Sir  Henry,  and  during  the  continuance  of 
the  said  term,  to  wit,  on  the  1st  December 
18£G,  took  a  certain  servant,  to  wit,  one 
William  Lansdown,  within  the  true  intent 
and  meaning  of  the  said  indenture;  and 
the  said  William  Lansdown,  by  reason  of 
his  being  such  servant  to  the  said  defen- 
dant, did  gain  a  settlement  within  the 
parish  of  Elm  aforesaid,  and  within  the 
true  intent  and  meaning  of  the  said  inden- 
ture, to  wit,  in  &c,  aforesaid ;  and  the  plain- 


tiffs jfurther  said — that  the  said  William 
Lansdown  having  so  gained  such  settle- 
ment as  aforesaid,  did  afterwards,  to  wit, 
on  the  14th  February  1827,  by  reason  of 
the  premises,  become  chargeable  to  the 
said  parish  ;  and  the  overseers  of  the  poor 
of  the  parish  aforesaid  for  the  time  being 
by  reason  thereof,  as  such  overseers  as 
aforesaid,  were  therefore,  to  wit,  on  &c.  last 
aforesaid,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement 
of  this  suit,  forced  and  obliged  to,  and  did 
necessarily  pay,  lay  out,  and  expend  di- 
vers large  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit, 
to  the  sum  of  lOOl,,  in  and  about  the  ne- 
cessary support,  maintenance,  and  sustain- 
ing the  said  William  Lansdown  and  his 
family,  to  wit,  at&c.  aforesaid :  of  all  which 
premises  he,  the  defendant,  then  and  there 
had  notice ;  yet  the  defendant  had  not  re- 
paid to  the  overseers  of  the  poor  of  the 
parish  aforesaid  for  the  time  being,  or 
any  or  either  of  them,  or  any  or  either 
of  their  successors,  or  any  person  on 
behalf  of  the  said  overseers  or  their  suc- 
cessors, or  of  the  said  parishioners,  the 
said  sum  of  money,  or  any*  part  thereof; 
nor  hath  he  in  any  manner  indemnified,  or 
saved  harmless,  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  afore- 
said for  the  time  being,  and  all  and  singular 
other  the  owners  and  occupiers  of  lands 
and  tenements,  and  the  inhabitants  of  or 
within  the  parish  aforesaid  according  to 
the  tenor  and  effect,  true  intent  and  mean- 
ing of  the  said  covenant,  but  hath  wholly 
refused  to  do  so ;  and  by  reason  of  the  pre- 
mises the  said  churchwardens  and  over- 
seers and  the  said  owners  and  occupiers 
and  inhabitants,  have  been  and  are  greatly 
injured  and  damnified,  to  wit,  at  &c.  afore- 
said ;  and  so  &c.  &c. 

To  this  declaration  the  defendant  plead- 
ed— 

-  First,  fum  est  factum, — Secondly,  that 
he,  the  defendant,  did  not  take  the  said 
William  Lansdown  as  his  servant  within 
the  true  intent  and  meaning  of  the  said 
indenture,  in  manner  and  form  as  the 
plaintiffs  have  above  alleged, — ^Thirdly, 
that  the  said  William  Lansdown,  by  reason 
of  his  being  such  servant  to  the  said  de- 
fendant, did  not  gain  a  settlement  within 
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'  tbe'  said  parish  of  Elm  aforesaid,  within 
the  true  intent  and  meaning  of  the  said  in- 
denture, in  manner  and  form  as  the  said 
pUiintifTs  have  above  alleged. — Fourthly, 
that  the  said  William  Lansdown,  by  rea- 
son of  the  premises  alleged  in  the  de- 
claration in  that  behalf,  did  not  become 
chargeable  to  the  said  parish,  in  manner 
and  form  as  the  plaintifis  have  above  al- 
leged.-^Fifthly,  that  the  said  overseers  did 
not  pay,  lay  out,  or  expend,  the  said  sums 
of  money  in  the  said  declaration  in  that 
behalf  mentioned,  or  any  part  thereof,  in 
manner  and  form  as  the  plaintiffs  have  above 
aUeged. — Sixthly,  that  the  plaintiffs,  exe- 
cutors as  aforesaid,  had  not,  at  any  time 
since  the  making  of  the  said  indenture 
alleged  hitherto,  been  in  anywise  damnified 
by  reason  or  means  of  any  matter,  cause, 
or  thing  in  the  said  covenant  mentioned. 

To  the  five  first  pleas  the  plaintiffs 
added  similiters,  and  to  the  last  demurred 
specially,  assigning  for  causes — "  that  the 
defendant  hath,  in  and  by  his  said  plea, 
attempted  to  put  in  issue,  to  be  tried  by  a 
jury,  a  question  of  law,  and  not  of  fact ; 
and  also  for  that  the  defendant,  in  and  by 
his  said  plea,  does  not  plead  or  set  form 
any  fact,  matter,  or  thing,  which  is  any  bar 
to  the  said  declaration  of  the  plaintiffs; 
and  also  for  that  the  defendant,  in  and  by 
his  said  plea,  confesses  the  declaration  of 
the  plaintiffs,  but  does  not  in  any  manner 
avoid  the  same ;  and  also  for  that  the  plea 
is  wholly  repugnant;  and  also  that  the 
aaid  last  plea  is  in  other  respects  uncertain, 
informal,  and  insufficient,"  &c. 

The  defendant  joined  in  demurrer. 

Mr.  Serjeant  Wilde^  for  the  plaintifis.— ^ 
The  objections  are  to  the  declaration.  It 
is  said  that  the  covenant  declared  on  is  il- 
legal. The  effect  of  it  is,  not  to  bind  the 
defendant  not  to  take  an  apprentice  or 
Servant  which  by  law  he  might  be  bound 
to  do,  but  it  is  merely  a  covenant  bind- 
ing him  to  indemnify  die  parish,  and  to 
prevent  its  being  burthened  thereby.  This 
IS  an  obligation  voluntarily  entered  into. 
It  is  an  obligation  on  a  man  taking  a  farm ; 
and,  when  he  has  got  all  the  benefit  he 
could  derive  from  the  bargain,  he  cannot 
afterwards  object  to  the  terms.  In  The 
Mayor  of  CangUUm  v.  Pattison  (1),  in  a 


lease  of  ground,  with  liberty  to  make  a 
water-course  and  erect  a  mill,  the  lessee 
covenanted  for  himself,  his  executors,  &c. 
and  assignSf  not  to  hire  persons  to  work 
in  the  mill  who  were  settled  in  other  pa- 
rishes, without  a  parish  certificate ;  and  it 
was  held,  that  this  covenant  did  not  run 
with  the  land,  or  bind  the  assignee  of  the 
lessee.  In  that  case  the  covenant  went 
much  further  than  this.  The  question 
there  undoubtedly  was,  whether  the  cove« 
nant  was  a  covenant  running  with  the  land ; 
but,  when  the  learned  persons  by  whom 
that  case  was  argued,  and  the  eminent 
Judges  before  whom  it  was  argued,  are 
seen,  and  it  is  remembered  that  neither  the 
bench  nor  the  bar  took  any  objection  to 
the  legality  of  the  covenantMit  may  very 
fairly  be  presumed  that  they  considered 
it  unexceptionable.  In  Rex  v.  Mursley  (2), 
it  appears  that  a  notion  prevarled,  that  an 
attempt  by  a  master  to  prevent  his  servant 
from  gaining  a  settlement  in  his  parish  by 
a  particular  mode  of  hiring,  was  illegal : 
and  Mr.  Justice  Buller  said,  "  A  master 
may,  if  he  please,  hire  a  servant  for  a  less 
time  than  a  year,  for  the  express  purpose 
of  preventing  his  gaining  a  settlement." 
There  is  nothing  in  this  covenant  that  is 
against  the  general  policy  of  the  law.  It 
may  appear  hard ;  but,  if  a  man  makes  a 
hard  bargain,  that  is  no  reason  why  it  should 
not  be  enforced  in  a  court  of  law.  Every 
person  is  by  law  settled  in  some  parish. 
No  one  is  supposed  to  have  any  interest 
in  gaining  a  new  settlement.  Here,  the 
defendant  is  not  precluded  from  taking  all 
the  apprentices  he  is  bound  in  law  to  take. 
The  covenant  is  merely  that  he  shall  take 
upon  himself  all  the  consequences  of  his 
own  voluntary  contracts;  that  he  shall 
net  throw  upon  the  parish  the  burthen  of 
the  maintenance  of  such  poor  as  do  not 
belong  to  it :  in  a  word,  that  he  shall  bear 
all  burthens  of  his  own  causing. 

Mr.  Serjeant  Stephen^  contrL — The  con- 
siderations for  the  covenant  are  not  set 
forth.  The  declaration  does  not  even  state 
that  the  premises  demised  were  in  the  pa- 
rish in  respect  of  which  the  indemnity  is 
taken.  The  defendant  covenanted  to  in- 
demnify the  churchwardens  and  overseers 
of  Elm,  which  is  not  introduced  beforCi 


(1)  10  Sut,  130. 


(1)  1  T«nn  Rap.  694. 
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except  in  the  venue;  nor  is  it  stated  that 
the  persons  taking  the  covenant  were  the 
churchwardens  and  overseers  of  Elm.  This 
is  the  case  of  a  covenant  without  limitation. 
The  liability  is  not  confined  to  the  period 
of  the  demise.  It  tends  to  restrain  the 
defendant  not  only  on  the  property  de- 
mised, but  on  all  he  may  possess  in  the 
parish;  nor  is  the  covenant  confined  to 
the  defendant,  but  it  extends  to  his  execu- 
tors, &c.  The  question  is  not  whether  a 
landlord  may  or  may  not  take  such  a  co- 
venant from  his  tenant  on  granting  a  lease ; 
but  whether  or  not  a  stranger  may  thus 
impose  an  intolerable  liability  on  a  party. 
I  do  not  put  this  case  on  the  mere  ground 
of  unreasonableness ;  perhaps  that  would 
hardly  be  sufficient  to  support  the  argu- 
ment. There  is  no  case  in  point.  The 
case  of  Whiting  v.  Punchard  (3)  seems  at 
first  sight  to  bear  against  the  defendant, 
but  on  consideration  it  will  be  found  dis- 
tinguishable. There,  the  tendency  of  the 
condition  of  the  bond  on  which  the  action 
was  brought,  was  to  enable  one  Clarke  to 
obtain  a  settlement ;  but  here,  the  contract 
is  such  as  to  prevent  persons  from  obtain- 
ing settlements  in  any  parish.  The  cove- 
nant is  yoid—frsty  because  it  is  to  the 
prejudice  of  trade  and  agriculture  ; — se^ 
condlyy  because  it  is  against  the  general 
policy  of  the  poor  laws,  and  tends  to  make 
parish  officers  discharge  their  duty  impro^ 
perly,  and  is  therefore  contrary  to  the 
spirit  of  those  laws.  It  is  not  necessary 
to  trouble  the  Court  with  a  reference  to 
any  authorities  to  shew  that  all  covenants 
that  tend  to  the  injury  of  the  common- 
wealth are  void.  All  covenants  that  tend 
to  the  restraint  of  trade  are  also  void. 
In  the  Year  Book  2  Hen.  5.  p.  26.  the 
Court  declared  that  a  bond  conditioned  for 
the  defendant's  not  carrying  on  the  business 
of  a  dyer,  was  contrary  to  the  principles 
of  the  common  law,  and  void.  In  Colgate 
V.  Bachelor  (4),  a  bond  conditioned,  that, 
if  the  defendant's  son  should  at  any  time 
within  a  certain  period,  either  as  tippren- 
tice,  or  servant,  or  for  himself  as  master, 
or  otherwise,  use  the  trade  of  a  haber- 
dasher within  the  county  of  Kent,  or  cities 
of  Canterbury  or  Rochester,  the  defendant 


should  pay  the  plaintiff  fiOl.  The  deiSm 
dant,  after  oyer  of  the  condition,  pleaded 
that  the  bond  and  condition  were  against 
law;  to  which  plea  there  was  a  demurrer; 
and,  after  argument,  it  was  resolved  by  the 
Court — "That  this  condition  ia  against 
law,  to  prohibit  or  restrain  any  to  use  a 
lawful  trade  at  any  time  or  at  any  place : 
for.  «weU  as  he  Ly  restrain  hJ4«.; 
time  or  one  place,  he  may  restrain  him  for 
longer  times  and  more  places,  which  m 
against  the  benefit  of  the  commonwealth ; 
for,  being  free  men,  it  is  finee  for  them  to 
exercise  their  trade  in  any  jdace:  and, 
although  it  was  alleged  that  here  he  is  not 
prohibited  or  obliged  absolately  that  he 
shall  not  exercise  the  trade  of  a  haber- 
dasher, but  that,  if  he  exercise  it,  he  shall 
pay  to  the  plaintiff  20^.,  and  so  it  differs 
from  the  case  2  Hen.  5.  5,  b. :  yet,  the 
Court  said  it  was  all  one ;  for  he  oagkt  not 
to  be  abridged  of  his  trade  and  living." 

The  contract  here  tends  to  induce  the 
defendant  not  to  take  apprentices  or  ser- 
vants, or  to  restrict  the  number  of  them  to 
the  smallest  possible.  In  MUchel  v.  Rejf-- 
nolds  (5),  which  was  also  an  action  of 
debt  on  a  bond  to  restrain  the  defendant 
from  trading  in  a  particukr  place,  the 
condition  recited,  that  the  defendant  had 
assigned  to  the  plaintiff  a  lease  of  a 
messuage  and  bakehouse,  in  the  parish  of 
St.  Andrew,  Holborn,  for  a  term  of  6re 
years ;  and  that,  if  the  defendant  should 
not  exercise  the  trade  of  a  baker  within 
that  parish  during  the  said  term,  or,  in 
case  he  did,  should,  within  three  days  ^Fber 
proof  thereof  made,  pay  to  the  plaintiff 
the  sum  of  50/.,  then  the  oWgation  was 
to  be  void  ;  and  Lord  Chief  Jnsttee  Paiicer, 
in  delivering  the  judgment  of  the  Court 
said  (6),  **  General  restraints  are  all  void, 
whether  by  bond,  covenant,  or  promise, 
&c.,  with  or  without  consideration,  and 
whether  it  be  of  the  party's  own  trade 
or  not.  Particular  restraints  are  either, 
Jirst,  without  consideration,  all  which  are 
void,  by  what  sort  of  contract  soever  cre- 
ated ;  or,  secondly,  particular  restraints 
are  with  consideration.  Where  a  contract 
for  restraint  of  trade  appears  to  be  made 
upon  a  good  and  adequate  consideration. 


(3)  3  Wils.  50. 

(4)  Cro.  Eliz.  873. 


(5)  IP.  Wins.  181. 

(6)  Id.  185,6. 
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60  aa  to  make  it  a  proper  and  useful  con* 
tract,  it  is  good.(7)  But  here  it  may  be 
tnade  a  question,  that,  suppose  it  does  not 
appear  whether  or  no  the  contract  be 
xnade  upon  good  consideration,  or  be 
merely  injudicious  and  oppressive,  what 
shall  be  done  in  this  case  ?  I  do  not  see 
why  that  should  not  be  shewn  by  pleading; 
though  certainly  the  law  might  be  settled 
either  way  without  prejudice ;  but,  as  it 
now  stands,  the  rule  is,  that,  wherever 
such  contract  stat  indifferenter,  and,  for 
aught  appears,  may  be  either  good  or  bad, 
the  law  presumes  it  primd  facie  to  be  bad, 
and  that  for  these  reasons  i-^Jlrst^  in  fa- 
vour of  trade  and  honest  industry ; — «e- 
ctmdUft  for  that  there  plainly  appears  a 
mischief,  but  the  benefit  (if  any)  can  be 
only  presumed ;  and,  in  that  case,  the 
presumptive  benefit  shall  be  overborne  by 
the  apparent  mischief; — thirdly ^  for  that 
the  mischief  (as  I  have  shewn  before,)  is 
not  only  private,  but  public  '^-^faurihly^ 
there  is  a  sort  of  presumption  that  it  is 
not  of  any  benefit  to  the  obligee  himself, 
because,  it  being  a  general  mischief  to  the 
public,  everybody  is  affected  thereby  ;  for 
it  is  to  be  observed,  that,  though  it  be  not 
shewn  to  be  the  party's  trade  or  liveli- 
hood, or  that  he  had  no  esUte  to  subsist 
on,  yet,  all  the  books  condemn  those  bonds, 
on  that  reason,  viz.  as  taking  away  the 
obligor's  livelihood,  which  proves  that  the 
law  presumes  it;  and  this  presumption 
answers  all  the  difficulties  that  are  to  be 
found  in  the  books.  (8)  The  application 
of  this  to  the  case  at  bar  is  very  plain : 
here  the  particular  circumstances  and  con- 
sideration are  set  forth,  upon  which  the 
Court  is  to  judge  whether  it  be  a  reason- 
able and  useful  contract.  The  plaintiff 
took  a  baker's  house,  and  the  question  is, 
whether  he  or  the  defendant  shall  have 
the  trade  of  this  neighbourhood  :  the  c<hi- 
cem  of  the  public  is  equal  on  both  sides. 
What  makes  this  the  more  reasonable  is, 
that  the  restraint  is  exactly  .proportioned 
to  the  consideration,  viz.  the  term  of  five 
years."  But  here  the  consideration  is  un^ 
reasonable.  The  restraint  is  far  beyond 
the  necessity  of  the  case.  His  Lordship 
conduded— (9)"  In  all  restraints  of  trade, 

(7)  t  P.  Wins.  191,  J. 

(8)  Id.  196,  7. 

(9)  Id.  197. 


where  nothing  more  Appears,  the  law  pre- 
sumes them  bad  ;  but,  if  tjbe  circumstances 
are  set  forth,  that  presumption  is  excluded, 
and  the  Court  is  to  judge  of  those  circum- 
stances, and  determine  accordingly ;  and, 
if  upon  them  it  appears  to  be  a  just 
and  honest  contract,  it  ought  to  he  main- 
tained :"  and  the  plaintiff  there  had  judg- 
ment. According,  therefore,  to  the.  rea- 
soning of  that  case,  the  question  iSf 
whether  or  not  this  is  a  contract  tending 
to  the  restcaiat  of  trade.  It  is  true  the 
covenant  here  is  not,  in  terms,  a  contract  to 
restrain  trade,  or  to  restrain  the  defen- 
dant from  taking  servants ;  but,  as  it  evi- 
dently tends  to  that  end,  it  is  within  the 
principle  which  controls  contracts  of  that 
nature.  I  am  not  prepared  with  any  cases 
to  shew  that  a  tendency  to  restrain  trade 
is  sufficient  to  avoid  a  contract ;  but  there 
are  many  cases  to  shew  that  contracts  are 
void  because  of  their  tendency.  Although 
the  case  of  Gilbert  v.  Sykes  (10)  turned  on 
different  circumstances,  still  it  wiU  in  a 
degree  support  this  position.  There,  a 
wager  by  which  the  defendant  received 
from  the  plaintiff  100  guineas  on  the  31st 
May,  1802,  in  consideration  of  paying  the 
plaintiff  a  guinea  a  day  as  long  as  Napoleon 
Bonaparte  (then  first  Consul  of  the  French 
Republic)  should  live,  which  bet  arose  out 
of  a  conversation  upon  the  probability  of 
his  coming  to  a  violent  death,  by  assassi- 
nation or  otherwise,  was  held  void,  on 
the  grounds  of  immorality  and  impolicy, 
and  as  tending  to  the  encouragement  of 
assassination.  The  case  of  Mitchel\,Rey^ 
nolds  has  been  followed  by  several,  and  its 
principles  recognised;  amongst  others,  the 
cases  of  Ckesmany,  Nainby{ll\  Davis  v. 
Mason(l2)fGaky, Rfsad(l$\Hnd  Homer v, 
Aehford  (14),  in  the  latter  of  which  it  was 
fully  considered.  In  all  these  cases  it  is 
established,  that  covenants  in  restraint  of 
trade  are  void  unless  the  consideration  be 
reasonable.  Here  the  covenant  is  not  so 
set  forth  that  the  Court  may  see  that  the 
consideration  is  legal.  There  is  nothing  to 
connect  the  covenantor  with  the  covenant 


(10)  16  East,  150. 
(ll)lBro.P.  C.«34. 
(12)  5  Ttrm  Rep.  118. 
(is)  8  East,  60. 

(14)  3  Bing.  S2«  j   8.  c,  11  B.  Moore,  91 ; 
4  Law  Jooni.  C.  P.  6f . 
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It  does  not  appear  that  the  lessor  had  anj 
interest  at  all,  or  any  reversion. 

The  learned  Serjeant  was  here  inter- 
rupted hj  the  Lord  Chief  Justice^  who  ob- 
served that  the  plaintiff  had  better  amend 
his  declaration,  and  state  on  the  record  that 
the  lessor  had  an  interest  in  the  reversion 
of  the  demised  premises,  and  where  they 
were  situate  ;  for  it  seemed  that  the  lessor, 
without  any  consideration,  had  arbitrarily 
imposed  this  covenant  on  the  lessee :  and 
Mr,  Justice  Burrough  expressed  a  wish, 
that,  if  the  case  should  be  re-argued,  the 
learned  Serjeant  would  consider  what 
would  be  the  effect  on  the  Poor  Laws  if 
every  lessor  in  every  parish  were  to  take 
such  a  covenant  as  the  above. 

Leave  to  amend. 


1828 
Nov 
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Affidavit  to  hold  to  bail — where  sufficient. 

An  affidavit^  stating  that  the  defendant 
was  indebted  to  the  plaintiffs  in  a  certain  sum 
by  virtue- of  a  memorandum^  by  which  he  tm- 
dertook  to  be  answerable  to  the  creditors  of 
W,  M,  and  J.  it/.,  on  their  (the  creditors) 
undertaking  not  to  issue  a  commission  or  sue 
out  process  against  the  said  W,  M,  and  J.  M, 
on  or  before  a  given  day — was  held  insuf" 
Jicient,  it  not  being  averred  that  the  creditors 
had  undertaken  not  to  issue  a  comnussion  or 
sue  out  process  against  W.  M.  and  J.  Mm 
within  the  limited  time. 

The  defendant  was  held  to  bail  on  the 
following  affidavit : — 

"  William  Elworthy,  of  &c.  (one  of  the 
plaintiffs)  maketh  oath  and  saith,  that,  by  a 
memorandum  in  writing,  bearing  date  the 
11th  August,  1828,  and  signed  by  Thomas 
Maunder,  of  &c.  (the  defendant),  the  said 
Thomas  Maunder  did  undertake  and  agree 
to  be  answerable  to  the  creditors  of  certain 
persons  using  the  style  and  firm  of  William 
•Maunder  and  James  Maunder,  for  the 
amount  of  the  debts  of  such  creditors,  on 
their,  the  said  creditors,  undertaking  not  to « 
issue  a  commission  of  bankrupt,  or  sue  out 
process,  against  them,  the  said  William 
Maunder  and  James  Maunder,  on  or  before 
Saturday;  the  16th  August  (then)  instant  ( 


and  this  deponent  further  saith,  that  he,  and 
one  Thomas  Elworthy  the  elder,  and  one 
Thomas  Elworthy  the  younger,  trading  to* 
gether  as  co-partners,  and  using  the  style 
or  firm  of  Messrs.  Thomas  Elworthy  &  Co., 
were,  and  now  are,  creditors  of  the  said 
William  Maunder  and  James  Maunder; 
and  that  they,  the  said  William  Maunder 
and  James  Maunder,  were,  on  the  1 1th  Au- 
gust instant,  and  still  are,  indebted  to  this 
deponent,  and  the  said  Thomas  Elworthy  the 
elder,  and  Thomas  Elworthy.  the  younger, 
in  a  certain  large  sum  of  money,  to  wit,  the 
sum  of  1000/.  and  upwards,  that  is  to  say, 
the  sum  of  300/.  on  a  bill  of  exchange,  drawn 
by  the  said  William  Maunder  and  James 
Maunder  upon  one  Joseph  Lambert,  and  pay- 
able to  the  order  of  the  si^d  Messrs.  Elworthy 
&  Co.  at  a  certain  day  now  past;  and  in  the 
further  sum  of  700/.  and  upwards  for  gooda 
sold  and  delivered  by  this  deponent  and  the 
said  Thomas  Elworthy  the  elder,  and  Tho- 
mas Elworthy  the  younser,  to  the  said 
William  Maunder  and  James  Maunder, 
and  at  their  request.  And  this  deponent 
further  saith,  that  he,  confiding  in  the  said 
undertaking  and  agreement  of  the  said 
Thomas  Maunder,  did  not,  nor  hath  the 
said  Thomas  Elworthy  the  elder,  and  the 
said  Thomas  Elworthy  the  younger,  or 
either  of  them,  nor  have,  nor  hath  (as  this 
deponent  is  informed  and  believes)  any,  or 
either  of  the  other  creditors  of  the  said 
•William  Maunder  and  James  Maunder, 
caused  a  commission  of  bankrupt  to  be  is- 
sued, or  sued  out  any  writ  or  other  process, 
against  them,  the  said  William  Maunder 
and  James  Maunder,  or  either  of  them,  on 
or  before  tlie  said  16th  August  (then)  in* 
stant :  yet  that  the  said  Thomas  Maunder 
(although  often  requested  so  to  do)  hath  not, 
nor  have  the  said  William  Maunder  and 
James  Maunder,  or  either  of  them,  as  yec 
paid  the  said  sum  of  1000/.  and  upwaidt, 
or  any  part  thereof,  to  this  deponent,  or  to 
the  said  Thomas  Elworthy  the  elder,  and 
Thomas  Elworthy  the  younger,  or  either  of 
them,  but  that  the  same  still  remains  wholly 
due  and  unpaid :  And  this  deponent  further 
saith,  that  he,  the  said  Thomas  Maunder, 
is  justly  and  truly  indebted  to  this  deponentf 
and  the  said  Thomas  Elworthy  the  elder* 
and  Thomas  Elworthy  the  younger,  in  the 
said  sum  of  1000/.  and  upwards,  upon  and 
by  virtue  of  the  said  memorandum,  and  cfae 
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undertaking  and  agreement  of  the  said 
Thomas  Maunder  therein  mentioned,  &c." 

On  the  motion  of  Mr,  Serjeant  Bompas, 
a  rule  was  granted,  on  a  former  day  in  this 
term,  calling  on  the  plain tifl&  to  shew  cause 
why  the  bail-bond  given  and  entered  into 
by  or  on  the  behalf  of  the  defendant,  on  his 
arrest  in  this  action,  to  the  sheriff  of  the 
county  of  Devon,  should  not  be  delivered 
up  to  the  defendant  to  be  cancelled,  on  his 
entering  a  common  appearance ;  against 
wiiich  rule — 

Mr.  Serjeant  Jones  and  Mr,  Serjeant 
Stephen  now  shewed  cause. — ^The  affidavit 
is  framed  on  a  memorandum  by  which  the 
defendant  agreed  to  become  responsible  for 
the  debts  of  his  two  sons.  It  shews  that 
the  plaintiffs  were  -  creditors  of  the  sons ; 
and  that  they,  the  plaintiffis,  confiding  in  the 
agreement,  did  not  do  that  which  they  might 
and  would  have  done ;  which  forbearance 
was  the  consideration  for  the  defendant's 
promise.  It  is  not  shewn  that,  at  the  time 
of  signing  the  instrument,  .the  piaintifi^  were 
parties  to  the  transaction ;  but  that  is  not 
necessary,  for,  in  the  case  of  executory  con- 
tracts, a  party  may  shew  that  he  afterwards 
recognized  the  agreement  and  forbore  in 
consequence.  There  is  a  distinct  allegation 
on  the  part  of  the  plaintiffs,  that  the  defen- 
dant is  indebted  to  them  upon  the  written 
undertaking.  The  question  is,  whether  or 
not  this  is  a  sufficiently  positive  affidavit  of 
the  existence  of  a  debt.  It  states  an  agree- 
ment made  with  a  body  of  creditors,  that 
the  plaintiffs  are  creditors,  and  that  they 
forbore  in  consequence  of  that  agreement. 
It  is  objected,  that,  it  is  not  stated  that  the 

Plaintiffs  were  parties  to  the  agreement, 
'hat  is  not  necessary ;  for,  if  an  agent 
make  a  conti'act,  and  his  principal  after- 
wards concur,  that  makes  the  act  of  the 
former  the  act  of  the  latter.  So,  if  a  man 
agree  with  a  body  of  men,  that,  if  they  will 
do  a  certain  act  he  will  pay  them  a  sum  of 
money,  and  they,  in  consequence  do  the  act 
stipulated  for,  that  is  a  sufficient  considera- 
tion. The  affidavit  here  is,  in  fact,  too  pre- 
cise. The  objection  is  merely  this,  that 
there  is  no  allegation  that  the  plaintiffs 
agreed  to  forbear  to  sue  the  defendant's 
sons,  and  therefore  that  there  is  no  mutua- 
lity, inasmuch  as  they  might  or  might  not 
have  forborne,  at  pleasure.  But  it  is  no- 
where laid  down   that  it  is  necessary  to 


allege  the  agreement  by  the  plaintiff  in  such 
a  case.  If  it  were  necessary,  mutual  pro- 
mises must  be  stated  in  every  declaration. 
This  affidavit,  however,  goes  further.  It 
states  the  agreement  with  the  creditors  of 
the  sons  of  the  defendant ;  it  states  also 
that  the  plaintiffs  are  creditors,  and  that,  in 
consequence  of  the  undertaking  of  the  de- 
fendant, they  did  forbear  to  sue,  according 
to  the  terms  of  the  agreement.  It  is  al- 
leged in  language  that  would  be  sufficient 
to  support  an  indictment  if  the  allegation 
were  untrue.  If  the  objection  be  that  the 
promise  is  made  to  parties  not  named,  that 
is  easily  answered.  In  the  case  of  an  ad- 
vertisement for  a  thing  lost,  an  action  may 
be  maintained  by  the  finder  of  the  article 
for  the  amount  of  the  reward  offered,  and 
there  the  promise  is  even  more  indefinite, 
than  in  this  case  :  for  here  it  is  sworn  that 
the  defendant  made  a  promise  to  a  certain 
body  of  creditors,  and  the  plaintiffs  connect 
themselves  with  that  body  of  creditors  by  a 
distinct  allegation.  The  case  of  Phillips  v, 
Bateman  (1)  may,  probably,  be  adverted  to 
on  the  other  side.  There,  the  promise 
was  confined  to  the  inhabitants  of  Pembroke ; 
and  it  may  be  inferred  from  what  appears 
in  the  report  of  that  case,  that,  if  the  plain- 
tiff had  been  an  inhabitant  of  that  town, 
the  action  might  have  been  supported. 
Here  the  plaintiffs  are  distinctly  shewn  to 
be  of  the  body  of  the  creditors  of  the 
Maunders. 

Mr.  Serjeant  fVilde,  in  support  of  the 
rule. — The  affidavit  is  manifestly  defective. 
It  is  made  by  creditors  of  the  sons  of  the 
defendant.  The  agreement  is  such  as  a 
party  could  not  legally  be  held  to  bail  at  all 
on,  unless  under  a  Judge's  order.  It  states 
that  the  defendant  promised  on  their  (tlie 
creditors)  undertaking  not  to  issue  a  com- 
mission of  bankrupt,  or  sue  out  process 
against  the  defendant's  sons.  The  agree- 
ment of  the  defendants  depends  on  an  assent 
or  adoption  by  the  plaintiffs  and  the  other 
creditors,  and  an  obligation  on  them  to  for- 
bear; but  here,  without  in  any  manner 
binding  themselves,  the  plaintifis  held  the 
defendant  to  bail. 

Bp  the  Court. — We  do  not  now  say  whe- 
ther or  not  this  action  is  properly  brought, 

(1)  16  East,  556. 
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or  whether  it  may  or  may  not  be  held  finally 
to  be  maintainable.  It  appears  that  there  was 
to  be  an  undertaking  by  the  plaintiffs  and 
the  other  creditors  of  the  defendant's  sons 
to  forbear  for  a  certain  time  from  molest- 
ing tliem.  The  plaintiffs  have  in  their  affidavit 
shewn  that  this  condition  was  performed. 
Besides,  it  is  not  sworn  that  all  the  creditors 
did  abstain  from  issuing  a  commission  or 
suing  for  the  stipulated  time.  The  under- 
taking  seems  to  be  a  condition  precedent ; 
and,  as  there  is  no  allegation  that  the  cre- 
ditors did  forbear,  or  undertake  to  forbear, 
we  think  the  affidavit  is  not  sufRcient.  The 
expression  is  at  least  very  equi^cal. 

Rule  absolute  tvichout  costs. 


1828. 
Nov.  12. 


MACKLIN  V.  W.  WATERHOUSB, 
J.  WATERIIOUSE,  CLENCH,  AND 
WEEKS. 

RILEY  AND  ANOTHER  V.  HORNE 
AND  ANOTHER. 


Carriers — Liability  of. 

In  an  action  against  coach  proprietors  for 
the  loss  of  a  parcel^  which  was  delivered  at 
the  office  of  one  of  the  defendants^  a  notice 
limiting  the  responsibility  of**the  proprietor 
of  that  <^e**  to  parcels  or  packages  not  ex- 
ceeding the  value  of  five  pounds^  was  held 
insufficient  to  bar  the  plaintiJTs  right  of  action 
against  the  joint  proprietors. 

Semble — That  a  notice  issued  at  a  coach' 
office  in  London,  stating  that  the  proprietors 
of  coaches  running  from  that  office,  will  not 
be  answerable  for  any  package  above  the 
value  of  fee  pounds,  applies  as  well  to  the 
Journey  back  to  London  as  to  that  from 
London. 

I'hese  two  cases  being  of  the  same  na- 
ture, and  the  judgments  in  them  having 
been  given  by  the  Court  together,  it  was 
thought  advisable  to  insert  them  in  the  same 
order. 

Macklin  V.  Waterhouse  and  Others  was 
an  action  on  the  case  against  the  defen- 
dants, as  earners,  for  the  loss  of  a  parcel 
entrusted  to  them  to  be  carried  for  the 
plaintiffs  from  Salisbury  to  London.  The 
first  count  of  the  declaration  slated — That 


theretofore,  to  wit,  on  the  dOth  November 
182G,  at  &c.,  the  plaintiff,  at  the  special 
instance  and  request  of-  the  defendants, 
caused  to  be  delivered  to  them,  the  said  de- 
fendants, and  the  defendants  then  and  there 
received  into  their  care  and  custody,  a  cer- 
tain package  or  parcel  containing  divers, 
to  wit,  three  notes,  commonly  called  pro- 
missory notes,  for  the  payment  of  divers 
sums  of  money,  amounting  in  the  whole  to 
a  large  sum  of  money,  to  wit,  the  stim  of 
45/.,  and  payable  to  bearer  on  demand,  at 
a  certain  bank  of  William  Bird  firodie  and 
John  Dowding,  at  Salisbury,  in  the  county 
of  Wilts,  that  is  to  say,  at  the  Salisbury 
Bank,  or  at  Messrs.  Remington,  Stephenson 
and  Co.*8,  bankers,  London ;  three  other 
promissory  notes  for  the  payment  of  divers 
other  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  45/.,  and  payable  at  a  certain  other 
bank  of  the  said  W.  B.  Brodie  and  J.  Dowd- 
ing, at  Salisbury  aforesaid,  in  tlie  said 
county  of  Wilts,  or  at  Messrs.  RemingtcMi, 
Stephenson  and  Co.'s,  bankers,  London ; 
three  other  promissory  notes  for  the  pay- 
ment of  divers  other  sums  of  money,  amount- 
ing in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  45/.  ;  three  other  notea, 
commonly  called  county  bank-notea  for  the 
payment  respectively  of  the  sums  of  51., 
SO/.,  and  20/. ;  three  other  notes,  commonly 
called  county  bank-notes,  and  divers,  to 
wit,  eight  pieces  of  the  current  coin  of  this 
realm  called  half-sovereigns,  of  the  said 
plaintiff,  of  great  value,  to  wit,  of  the  value 
of  49/.,  to  be  safely  and  securdy  carried 
and  conveyed  by  the  defendants,  by  a  cer- 
tain oonveyance  called  the  Exeter  Mail» 
from  Salisbury  aforesaid,  to  London  afore- 
said, and  there,  to  wit,  at  London  aforesaid, 
safely  and  securely  to  be  delivered  for  the 
plaintiff,  for  certain  reasonable  hire  and 
reward  to  the  defendants  in  tliat  behalf: 
yet  the  defendants,  not  regarding  their  duty 
in  that  behalf,  but  contriving  and  frauda- 
lently  intending  to  deceive,  defraud,  and 
injure  the  plaintiff  in  this  behalf,  did  not  nor 
would  safely  or  securely  carry,  or  convey, 
or  cause  to  be  carried  or  conveyed,  by  the 
said  conveyance  called  the  Exeter  Mail,  or 
in  any  other  manner,  the  said  package  or 
parcel,  and  its  contents  aforesaid,  from  Sa- 
lisbury aforesaid  to  London  aforesaid,  nor 
therei  to  wit,  at  London  aforesaid,  safely  or 
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securely  deliver  the  same  for  the  plaintiff; 
but,  on  the  contrary  thereof,  the  defen- 
dants 80  carelessly,  negligently,  and  impro- 
perly behaved  and  conducted  themselves 
tn  the  premises,  that,  by  and  through  the 
carelessness,  negligence,  and  default  of  the 
defendants  in  the  premises,  the  said  package 
or  parcel,  and  its  contents  aforesaid,  being 
of  the  value  aforesaid,  became  and  were 
wliolly  lost  to  the  plaintiff,  to  wit,  at  &c. 
aforesaid.  There  was  also  a  count  in 
trover. 

The  defendants  pleaded  the  general  issue. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  Sittings  after  last 
Easter  term,  it  appeared  that  a  parcel,  con- 
taining notes  and  money  of  the  value  of 
49/.,  had  been  delivered  by  the  plaintiff's 
attorney,  or  agent,  at  an  office  kept  by  the 
defendant  Weeks,  at  Salisbury,  to  be  car- 
ried to  London  by  the  defendants'  coach ; 
and  that  it  was  stolen  by  a  porter  in  the 
employ  of  Mr.  Waterhouse  in  London.  For 
the  defendants,  a  notice  was  proved,  in  the 
following  words :  '*  Take  notice.  The  pro' 
prietor  of  Ikii  qgfee  will  not  be  accountable 
for  any  parcel  or  package  exceeding  the 
▼alue  of  five  pounds,  unless  entered  as  such 
and  paid  for  accordingly."  The  knowledge 
of  this  notice  by  the  plaintiff's  agent  was 
abo  proved.  His  Lordship  told  the  jury 
that  it  was  incumbent  on 'the  master,  in 
order  to  rebut  the  presumption  of  negli- 
gence raised  by  the  fact  of  a  felony  having 
been  committed  by  his  servant,  to  shew  that 
he  had  had  a  good  character  with  him  :  and, 
it  having  been  objected,  for  the  defendants, 
that,  inasmuch  as  there  was  a  notice  creat- 
ing a  diflferent  contract  from  that- set  forth 
in  the  declaration,  there  was  a  variance, 
hw  Lordship  said,  that  he  had  no  doubt 
that  a  notice  would  create  a  special  con- 
tract which  must  be  declared  on,  yet  he 
doubted  whether  die  one  proprietor  could, 
in  such  language  as  that  contained  in  this 
,  notice,  make  a  contract  to  bind  the  other 
three. 

The  jury  having  returned  a  verdict  for 
the  plaintiff, — 

Mr,  Serjeant  Wilde,  in  the  course  of  the 
last  term,  obtained  a  rule  nisi,  that  that  ver- 
dict might  be  set  aside  and  a  nonsuit  en- 
tered. He  contended,  that  the  declaration 
was  not  adapted  to  the  contract,  inasmuch 
as  the  notice  limited  the  contract  in  a  par- 
VoL.  VII.  C.P. 


ticular  manner  ^  and  that  there  was  no  evi- 
'dence  of  negligence,  for  that  the  simple  fact 
of  felony  in  the  servant  would  not  alone 
warrant  the  jury  in  finding  negiigcnce  in  the 
master. 

Mr,  Serjeant  Taddy  afterwards  shewed 
cause. — It  clearly  was  not  necessary  to  set 
out  the  notice  in  the  declaration.  In  Clark 
V.  Gray  (1),  it  was  held,  that  assumpsit 
might  be  maintained  against  a  carrier  for 
the  loss  of  goods  which  were  of  above  5L 
value,  and  were  not  in  fact  paid  for  ac- 
cordingly, although  it  was  part  of  the  con* 
tract  proved  by  general  notice  fixed  up  in 
the  Carrie's  office,  and  presumed  to  be 
known  and  assented  to  by  the  plaintiff,  that 
'the  carrier  would  not  be  accountable  for 
more  than  51,  for  goods,  unless  entered  as 
such  and  paid  for  accordingly ;  and  Lord 
'Ellenborough  there  said,  ^*  If  indeed  the 
contract  be  of  such  a  nature  as  goes  in  dis- 
charge of  the  liability  of  the  party  under 
the  contract  altogether,  in  case  a  particular 
condition  is  not  complied  with,  as  in  Clay 
▼.  fVillan  (2),  where  the  goods  were  not  to 
be  accounted  for  at  all  unless  properly  en- 
tered and  paid  for,  that  will  not  merely 
operate  in  reduction  of  the  damages,  but  in 
bar  of  the  action."  In  Smith  v.  Horne^ 
Mr.  Justice  Burrough  said  (JSi),  **  The  doc- 
trine of  notice  was  never  known  \\x\v\  the 
case  of  Fcrward  v.  PUtard  (4),  which  I 
argued  many  years  ago.  Notice  does  not 
constitute  a  special  contract;  if  it  did,  it  must 
be  shewn  on  the  record :  it  only  arises  in  de- 
fence of  the  carrier ;  and  liere  it  is  rebutted 
by  proof  of  positive  negligence.  I  lament 
that  the  doctrine  of  notice  was  ever  intro* 
doced  into  Westminster  Hall."  No  one  in** 
atance  can  be  found  to  prove  that  this 
notice  should  be  stated  as  part  of  the  con« 
tract  in  thie  declaration.  These  notices  go 
to  discharge  the  contract  altogether.  How, 
^erefbre,  can  tlie  defendant  state  that  in 
his  declaration  which  shews  that  there  is  no 
contract  at  all  ?  In  Yaie  v.  lyUlan  {5), 
the  plaintiff  declared  upon  a  general  under- 
taking by  the  defendant  to  carry  gomls  for 
hire;  on  wljich  the  latter  paid  5/.  into  court; 
and  the  Court  held,  that  the  defendant  could 

•  > 

<t)  6  East,  564. 
{'i)  1  H.  Bl.  298. 

(3)  a  J'aunt.  14&.  * 

(4)  1  TermKep.  27. 

(5)  2  East,  123. 
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not  give  in  evidence  thAt  the  contract  tras, 
that  he  should  not  be  answerable  for  goods 
lost  to  a  greater  value  than  51.,  unless  en- 
tered and  paid  for  accordingly;  although 
they  said»  that,  if  no  money  liad  been  paid 
into  court,  the  plaintiff  must  have  been  non- 
suited on  such  evidence.  Here,  Weeks, 
one  of  the  defendants,  appears  to  have  been 
the  proprietor  of  the  ofHce,  and  he  is  admit* 
ted  to  be  a  proprietor  of  the  coach  in  quea-» 
tion ;  and  it  is  contended  for  the  defendants, 
that  the  words  '* proprietor  of  this  office," 
are  to  be  interpreted  '*  proprietors  of  coachts 
running  from  this  office/'.  In  Gametl  y. 
fVillan  (6),  the  notice  was,  that  the  pro- 
prietors would  not  be  answerable  for  any 
package,  which,  with  its  cQntents,  would  ex- 
ceed 5/.,  if  lost  or  damaged,  unless  tlie  value 
were  specified  and  insurance  paid.  As  pro- 
prietor of  the  office,  the  defendant  Weeks 
merely  gives  notice  tlvat  he  individually 
will  not  be  responsible  for  parcels  commit- 
ted to  his  care  as  office-keeper.  Notices 
of  this  nature  must  be  construed  strictly; 
and,  if  they  be  at  all  doubtful,  the  public 
should  have  the  benefit  of  that  doubt,  rather 
than  those  who  attempt  to  impose  the  limit 
to  that  responsibility  which  the  common 
]aw  attaches  to  them.  In  Beck  v.  Evans, 
Mr.  Justice  Le  Blanc  said  (7),  "  I  think  the 
exemption  of  carriers  from  general  liability, 
by  reason  of  notices  of  this  sort,  has  been 
carried  to  the  utmost  extt^nt,  and  cannot  be 
isuppdrted  on  any  other  ground  than  this, 
that  they  shall  not  be  held  liable  to  a  large 
amount  where  they  only  get  a  small  reward 
for  the  carriage."  In  Kirkmam  ▼•  Shaw* 
cross.  Lord  Kenyon,  speaking  of  carriers, 
said  (8),  '*  They  have  no  right  to  say  they 
jwill  not  receive  any  goods  but  on  their  own 
terms ;  I  believe  there  is  an  act  of  parlia* 
ment  giving  power  to  the  Justices  at  the 
jQiiarter  Sessions  to  regulate  the  price  of 
the  carriage  of  goods.  But,  be  that  as  it 
may,  when  a  carrier  has  given  notice  that 
he  would  not  be  answerable  for  goods  of  a 
pai^ticular  denomination  unless  he  received 
a  certain  premium,  and  tliat  notice  has 
come  to  the  knowledge  of  the  narty  suing, 
the  Courts  have  considered  it  as  an  agree- 
ment binding  on  both  parties."  Here,  if 
even  the  notice  should  be  taken  to  apply  to 

(6)  5  Bsm.  &  Aid.  53. 
|7)  16  E^^t,  247. 
(a)  6  Term  Rep.  17. 


all  the  defendants,  there  was  ample  evidenee 
to  shew  that  the  defendants  had  been  guiky 
of  such  a  degree  of  negligence  as  would  in 
any  event  make  them  liable.  In  Oameit  ▼. 
Willan,  Mr.  Justice  Holroyd  said  (.9),  that 
carriers,  notwithstanding  notice,  w^re  re- 
sponsible; and  Mr.  Justice  Bay  ley  said  (10), 
"It  has  been  held  in  many  cases  that  a  car- 
rier is  responsible  for  the  want  of  care  and 
diligence  of  bis  servants ;"  and  be  referred 
to  the  cases  of  Sviilk  v.  Home  (^11),  Bo- 
denham  v.  Bennett  (12),  and  Birketl  v.  fVil' 
Ian  (IS).  Beck  v.  Evans  is  also  a  strong 
aiithority  to  shew,  that  carriers  are  in  all 
cases  liable  for  the  negligence  or  misoonduct 
of  their  servants.  Felony  in  a  servant,  in 
such  a  case  as  this,  is  per  se  evidence  .of 
negligence  in  the  master.  In  Brooke  r. 
Pickmck  (14),  it  was  also  held,  that,  a  no-> 
tice  will  not  protect  a  carrier  where  there  is 
anything  from  which  a  jury  may  draw  an 
inference  of  gross  negligence. 

Mr,  Serjeant  Wilde,  in  support  of  liia 
rule. — The  first  question  is,  whetlier  or  not 
this  notice  forms  part  of  the  contract  in 
this  case.  I  apprehend  it  most  undoubtedly 
does.  Here  is  a  general  coach-office,  where 
coaches  receive  parcels.  Weeks,  who  keeps 
the  office,  acts  as  agent  for  all  tlie  coaches 
using,  his  office.  He  happens  to  be  a  part 
proprietor  of  one  of  the  coaches  on  account 
.of  which  (among  others)  he  haa  given  no- 
tice as  .agent.  He»  therefore,  stands  in  the 
situation  of  one  of  aeveral  pattnera  giving 
notice  on  what  terroa  the  firm  comtract.  In 
Newborn  v.  Just  (1/»X  ^^^  plaintiff  declared 
against  the  defendant,  the  keeper  of  a  book- 
ing-house»  for  the  loss  of  a  parcel.  The 
latter,  in. his  defence,  relied  on  a  notice, 
which  stated  that  he  would  not  be  an- 
swerable for  goods  above  the  value  of  :5L 
unless  specially  paid  for ;  and  Lord  Cliief 
Justice  .Best  said,  that  the  notice  wouUL 
only  protect  the  defendant  from  insurance, 
hut  not  against  negligence.  Here,  a  parr 
eel  is  delivered  for  the  purpose  of  can* 
riage.  I'he  person  delivering  it  has  notidt 
pf  the  terms  on  which  it  will  be  taken.  The 
notice  must  apply  to  all  those  who  are  pro* 

(9)  5  Bam.  &  Aid.  6f. 

(10)  Id.  57. 

(11)  f  B.  Moors.  18. 
(IS)  4  Price,  31. 

(15)  9  Bam.&  Aid.  S5(), 

(14)  4  Biog.  224. 

(15)  «  Car.  &  P.  76. 
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prietors  of  the  office,  in  respect  of  their 
having  appointed  it  as  a  place  for  the  receiT- 
ing  of  parcels  for  them.     It  is  contended 
oti  the  other  side,  that  the  eflfect  of  this  notice 
would  be  to  dissolve  the  contract  of  car- 
riage altogether,  and  therefore  that  it  could 
not  be  set  forth  in  the  declaration.     That, 
however,  is  no^  so;  for  it  is  a  mere  quali- 
fication of  the  contract.  In  Yate  v.  JVUlant 
the  declaration  did  not  state  the  notice. 
Five  pounds  were  paid  into  court ;  and  the 
Court  said,  that,  if  no  money  had  been  paid 
into  court,  the  plaintiff  must  have  been  non- 
suited on  proof  of  notice;  and  that  notice  was 
shnilar  to  the  present.     In  Clark  v.  Gra^f 
the  contrary  was  held,  the  Court  saying 
that  the  notice  only  limited  the  damages.- 
But,  in  Latham  v.  Pulley  (16),  Lord  Ten- 
terden  said,  "The- result  of  all  the  cases 
upon  the  subject  is,  that,  if  the  carrier  only 
lioiits  his  responsibility,  that  need  not  be 
ntaticed  in  pleading ;  but,  if  a  stipulation  be 
made,  that,  under  certain  circumstances,  he  - 
shall  not  be  liable  at  all,  that  must  be  stated." 
There  has  never  been  expressed  any  dissent 
from   that   judgment.      There   are  many 
cases  where  carriers  have  been  fixed,  on 
sMght  negligence ;  but  all  these  are  imma- 
terial in  a  solemn  consideration  of  the  lia- 
bliity,  because  there  the  questions  were  not 
raised  at  Nisi  Prius.     The  acceptance  by 
the  defendants  is  not  correctly  stated  in  the 
declaration.     The  contract  is  there  set  out 
aa    a    full  and  unqualified   responsibility, 
whereas  the  notice,  which  was  part  of -the 
contract,  limited  it.     The  jury  found  negli- 
gence, which  they  were  not  warrafited  by 
the  evidence  in  finding.     The  burthen  of 
proof  of  negligence  rests  on   those  who 
charge  it.     If  there  had  been  any  want  of 
due  and  proper  inquiry  as   to   the   cha- 
racter of  the  person  who  committed  the 
felony,  it  was  for  the  plaintiff  to  shew  that. 
There  are  many  cases  to  shew  that  a  master 
is  not  liable  for  the  wilful  trespass  of  his 
servant ;  among  others  the  cases  of  Cwfl  v. 
Alwm  (17),  and  Finucane  v.  Small  {\^), 
So,  felony  not  being  an  act  done  by  a  ser« 
vant  in  the  execution  of  his  duty,  the  master 
is  not  answerable  for  it.     It  cannot  be  as- 
sumed that  no  inquiry  was  made  by  the  de- 
fendant Waterhouse  in  this  instance  as  to  the 

(16)  t  Ban.  &  Cress.  39. 

(17)  4  Barn.  &  Aid.  590. 
(la)  1  Esp.  Rep.  515. 


character  of  this  individual,  merely  because 
no  proof  was  given  of  any  such  inquiry 
having  been  made';  for,  the  presumption  of 
law  is,  that  every  man  does  his  duty.  The 
case  of  Nicholson  v.  IVillan  (19)  shews 
that  gross  negligence  is  the  only  thing  for 
which  a  carrier  is  responsible.  Low  v. 
Booth  (20)  is  to  the  same  effect.  There  are 
many  cases  to  shew,  that,  where  a  contract  is 
the  basis  of  the  action,  the  entire  contract 
must  be  set  forth.  In  JVeall  v.  King  (SI), 
where  the  plaintiff  declared  on  a  joint  con- 
tract made  by  two  defendants,  and  the  proof 
only  establislied  a  contract  by  one  of  the 
defendants,  the  plaintiff  was  nonsuited.  So, 
here,  as  the  contract  proved  differed  mate- 
rially from  that  alleged  in  the  declaration, 
the  plaintiff  was  not  entided  to  recover. 

Riley  and  another  v.  Home  and  others  wns 
also  an  action  on  the  case  against  carriers 
for  the  loss  of  a  parcel  of  goods. 

The  first  count  of  the  declaration  stat-  * 
ed — That  the  defendants  were  common 
carriers  of  goods  for  hire  from  Ketter- 
ing to  London ;  that  the  plaintiffs  caused 
to  be   delivered   to   them   at    Kettering, 
and   that  the  defendants   accepted    from 
the  plaintiffs,  a  certain  parcel  containing 
107^  yards  of  silk  hat-shags  of  the  plain- 
tiffs' of  the  value  of  50^,  to  be  safely  con- 
veyed by  them,  the  defendants,  from  Ket- 
tering to  London,  and  there  safely  to  be' 
delivered  for  the  plaintiffs  for  reward  to 
the  defendants  in  that  behalf:  yet  that  the 
defendants,  not  regarding  their  duty  as 
such  common  carriers  as  aforesaid,  did  not 
safely  or  securely  carry  or  convey  the  said 
parcel  and  its  contents  aforesaid  from  Ket- 
tering to  London,nor  there,to  wit,at  London, 
safely  or  securely  deliver  the  same  for  the 
plaintiffs,  but  wholly  neglected  so  to  do,  and 
on  the  contrary  thereof,  the  defendants,  so 
being  such  common  carriers  as  aforesaid, 
so  carelessly  and  negligently  behaved  and 
conducted  themselves  in  the  premises,  that, 
by  and  through  the  carelessness,  &c.  of 
the  defendants  in  the  premises,  the  said 
parcel  and  its  contents  aforesaid,  being  of 
the  value  aforesaid,  afterwards  &c.,  became 
and  were  wholly  lost  to  the  plaintiffs,  to 
wit,  at  &c.    The  second  count  stated  that 

(19)  5  East,  507. 

(50)  13  Price,  5«9. 

(51)  IS  East,  46S. 
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the  goods  were  delivered  to  the  defendants 
to  be  taken  care  of,  and  safely  and  securely 
carried  by  die  defendants  from  Kettering 
to  London,  and  there  to  be  safely  and  se- 
curely delivered  to  the  defendants  for  the 
plaintiffs  within  a  reasonable  time  then  next 
following,  for  reward  to  the  defendants  in 
that  behalf;  and  that,  although  the  defen- 
dants accepted  and  received  the  last  men- 
tioned parcel  and  its  contents  aforesaid 
from  the  plaintiffs  for  the  purpose  afore- 
said, and  undertook  the  carriage,  convey- 
ance, and  delivery  thereof  as  aforesaid, 
within  a  reasonable  time  ;  and,  although  a 
reasonable  time  for  the  carriage,  convey- 
ance, and  delivery  thereof,  had  long  since 
elapsed,  yet  the  defendants,  not  regarding 
their  duty  in  that  behalf,  did  not  within 
such  reasonable  time  as  aforesaid,  or  at  any 
time  afterwards,  although  requested  so  to 
do,  take  care  of,  or  safely  or  securely  carry 
and  convey,  the  said  parcel  and  its  contents 
aforesaid,  from  Kettering  to  London,  nor 
there,  to  wit,  at  London,  safely  or  securely 
deliver  the  same  for  the  plaintiffs,  but  had 
neglected  so  to  do ;  and  that,  by  means  of 
the  negligence  and  improper  conduct  of  the 
defendants,  the  said  parcel  and  its  contents 
had  not  been  delivered  to  or  for  them,  the 
plaintiffs,  at  London  or  elsewhere,  and  were 
wholly  lost  to  the  plaintiffs,  to  wit,  at  &c. 

The  defendants  pleaded  the  general 
issue. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  adjourned  Sittings- 
after  last  Hilary  term,  it  appeared  that 
the  defendants  were  the  proprietors  of  a 
coach  running  from  a  distant  part  of  the 
country  and  passing  through  the  town 
of  Kettering,  in  Northamptonshire,  in  the 
neighbourhood  of  which  pbce  the  plaintifis 
had  a  manufactory  ;  and  that  the  parcel  of 
goods  for  the  loss  of  which  the  action  was 
brought,  had  been  delivered  by  an  agent 
or  servant  of  the  plaintiffs  at  the  coach- 
office  of  the  defendants  at  Kettering,  to  be 
conveyed  to  London  and  delivered  at  the* 
warehouse  of  the  plaintiffs  there ;  but  that 
it  did  not  reach  its  destination,  having 
been  lost  or  stolen  from  the  coach.  For 
the  defendants,  a  notice  was  put  in,  of  which 
the  following  is  a  copy  :-— 

**  George  and  Blue  Boar,  Holbom,  Lon- 
don.— Take  notice.  The  proprietors  of 
carriages  which  set  out  from  this  office 


will  not  hold  themselves  accountable  for 
any  passengers*  luggage,  truss,  parcel,  or 
any  package  whatever,  above  the  value  of 
5/.,  if  lost  or  damaged,  unless  the  same  be i 
entered  as  such,  and  paid  for  accordingly, 
when  delivered  here  or  to  their  agents  in 
town  or  country ;  nor  will  they  be  account-  • 
able  for  any  glass,  china,  plate,  watches, ' 
writings,  cash,  bank-notes,   or  jewels  of 
any  description,  however  small  in  value ;" 
and  it  was    contended  that   this    notice, 
formed  part  of  the  contract  upon  which 
the  goods  were  received.     His  Lordship 
thought  that  the  notice  did  not  apply  to 
goods  received  in  the  country  to  be  con- 
veyed to  London,  but  only  to  the  journey 
out. 

The  j  ury  found  a  verdict  for  the  plaintiflfs. 

A  rule  having  beenobtained^  in  the  course  • 
of  the  last  term,  by  Mr,  SerjeatU  Andrems^  > 
calling  on  the  plaintiff  to  shew  cause  why* 
that  verdict  should  not  be  set  aside  and  a 
new  trial  had, — 

Mr.  Serjeant  fVUde  now  shewed  canse.— 
If  this  notice  applies  at  all,  it  applies  to' 
all  coaches  of  which  the  defendants  are 
proprietors  travelling  from  the  Greorge  and 
Blue  Boar.  The  Court  will  pause  before  they 
adopt  the  decision  o£ Mayhem  v.  Eamee(ft2), 
It  is  contended  here,  that,  as  the'principals  in 
London  knew  of  this  notice,  their  know- 
ledge concluded  their  agent  in  the  country  :* 
but  a  person  in  London  is  not  bound  to 
give  notice  to  all  from  whom  he  receives 
parcels,  that  they  must  not  send  them  by 
particular  conveyances  because  the  pro- 
prietors of  those  conveyances  will  not  be 
responsible  for  their  safe  delivery.  This 
notice,  if  upheld,  precludes  the  public  from 
all  protection.  How  are  people  in  the 
country  to  know  what  coaches  run  to  the 
George  and  Blue  Boar  ?  Coaches  do  not 
run  every  journey  to  the  same  house.  A 
notice  given  here  cannot  apply  so  as  to  fix* 
a  principal  in  respect  of  a  contract  made 
by  an  agent  in  the  country.  Here,  there 
was  no  evidence  that  the  plainti£&'  •gent 
knew  to  what  particular  house  the  ooadi 
went  in  London,  'i'he  case  of  Mayhem 
V.  Eames  cannot  app^.  To  bring  them 
within  this  notice,  the  contracts  must  be 
begun  in  London..  Notice  to  the  plaintiff 
in  London  cannot  be  held  to  cast  upon  him 
the  responsibility  of  sending  to  his  agents 

(2g}  fl  B.  &  C.  601 ;  3  Law  Joora.  K3. 108. 
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all  over  the  country  to  make  them  abo 
acquainted  with  the  limitation  of  the  car* 
riers'  liability. 

Mr*  Serjeant  Andrews^  in  support  of  the 
rule. — The  common  law  liability  of  car- 
riers has  been  considerably  relaxed.  We 
T^ust  not  go  back  to  rigid  rules.  These 
notices  must  be  construed  according  to 
common  sense«  The  plainti£&  here  live 
in  London.  They  have  a  manufactory  at  Ket- 
tering. They  send  parcels  from  themselvea  ' 
there  (by  means  of  an  agent)  to  themselves 
in  London.  They  had  been  in  the  habitt 
of  receiving  notices  from  week  to  week* 
and  yet  they  now  allege  that  their  agent 
had  no  notice  of  the  restriction  of  the  lia-r 
bility  of  the  defendants.  The  Court  will 
assume  notice.  This  case  is  in  principle  not 
distinguishable  from  Mayhem  v.  Eames;  the 
cmly  difference  is  that  there  there  was  fraud, 
'i'his  notice  clearly  applies  to  all  coaches 
running  from  the  George  and  Blue  Boar. 

Cur.  ado,  vuh*   j 

The  Lord  Chief  Justice  now  delivered  the 
judgment  of  the  Court. 

In  a  state  of  society  such  as  that  we  live 
ioy  in  which  we  are  supplied  with  Uie  neces- 
saries and  conveniences  of  life  by  an  inter- 
change of  the  produce  of  the  soil  and  in- 
dustry of  every  part  of  the  world,  so  much 
property  must  be  entrusted  to  carriers  that, 
it  is  of'great  importance  that  the  laws  re- 
lating to  the  carriage  of  goods  should  be 
rendered  simple  and  intelligible,  and  that 
they  sliould  be  such  as  provide  for  the  safe 
conveyance  of  property,  and  at  the  same 
time  protect  the  carrier  against  risks,  the 
extent  of  which  he  cannot  know,  and  there- 
fore cannot  determine  what  precautions  are 
proper  for  his  security. 

Fearful  of  laying  down  any  rule  which 
might  be  injurious  either  to  the  public  oi^  to 
tliose  most  useful  servants  of  the  pubhc, 
common  carriers,  we  thought  it  right  to  avail 
ourselves  of  the  leisure  afibrded  us  by  the 
long, vacation  to  consider  of  the  cases  of 
Macklmy*  WaUrhome^  and  Riley  v.  Home* 

When  goods  are  d^hvecedto  a  carrier,, 
they  are  usually  no  longer  under  the  eye  of. 
the  owner ;  he  seldom  follows  or  sends  any 
servant  with  them  to -the  place  of  their 
destination.  If  they  should  beiost  or  in- 
jured by  the  grossest  negligence  of  the  car- 
rier or  his  servants,  or  stolen  by  them,  or 


by  thieves  in  collusion  with  thiem,  the  owner 
would  be  unable  to  prove  either  of  these, 
causes  of  loss.  His  witnesses  must  be  the 
carriers'  servants,  and  they,  knowing  that 
they«  could  not  be  contradicted,  would  ex-* 
cuse  their  masters  and  themselves.  To 
give  proper  security  to  property,  the  law 
has  added  to  that  responsibility  of  a  carrier' 
winch  immediately  arises  out  of  his  contract 
to  carry  for  a  reward,  namely,  that  of  taking 
all  reasonable  care  of  it,  the  respbnsibility 
of  an  insurer.  From  his  liability  as  an  in- 
surer, the  carrier  is  only  to  be  relieved  by 
two  things,  both  so  well  known  to  all  the 
country  when  they  happen,  that  no  person 
would  be  so  rash  as  to  attempt  to  prove 
that  they  had  happened  when  they  had  not, 
viz.  the  act  of  God,  and  the  king's  enemies. 
As  the  law  makes  tiie  carrier  an  insurer, 
and  as  the  goods  he  carries  may  be  injured. 
or  destroyed  by  many  accidents  against 
which  no  care  on  the  part  of  carriers  can 
protect  them,  he  is  as  much  entitled  to  be 
paid  a  premium  for  his  insurance  of  their* 
delivery  at  the  place  of  tlieir  destination,  as. 
for  the  labour  and  expense  of  carrying  them 
there.  Indeed,  besides  the  risk  that  he 
runs,  his  attention  becomes  more  anxious, 
and  his  journey  is  more  expensive,  in 
proportion  to  the  value  of  his  load.  If 
he  has  things  of  great  value  contained  in 
audi  small  packages  as  to  be  objects  of 
theft  or  embezzlement,  a  stronger  and  more 
vigilant  guard  is  required  than  when  ho 
carries  articles  not  easily  removed,  and 
which  offer  no  temptation  to  dishonesty*. 
He  must  take  what  is  offered  to  him  to 
carry  to  the  place  to  which  he  undertakes 
to  convey  goods,  if  he  has  room  for  it  in 
his  carriage.  The  loss  of  one  single  pack- 
age might  ruin  him.  By  means  ofnegotia- 
ble  bills,  immense  value  is  now  compressed 
into  a  very  small  compass.  Parcels  con- 
taining these  bills  are  continually  sent  by 
common  carriers.  As  the  law  compels  car- 
riers to  undertake  for  the  security  of  what 
they  carry,  it  would  be  .most  unjust  if  it  did 
not  afford  them  the  means  of  .knowing  the 
extent  of  their  risk.  Other  insurers  (whe? 
tber  they  divide  the  risk,  which  they  gene« 
rally  do,  amongst  several  different  persons^, 
or  one  insurer  undertakes  for  the  insurance 
of  the  whole,)  always  have  the  amount  of. 
what  they  are  to  answer  for  specified  in 
the  policy  of  insurance.     If  the  extent  of 
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risk  II  ascertained  in  cases  in  wliidi  persons 
are  not  obliged  to  insure,  and,  if  they  do 
insure,  they  may  fix  their  own  rate  of  pre- 
mium, there  is  greater  reason  for  ascer- 
taining it  where  one  is  compelled  to  become 
an  insurer,  and  can  only  charge  what  the 
magistrates  in  Sessions,  if  they  think  proper 
to  settle  the  rates  of  carriage,  will  allow 
under  the  statute  of  William  and  Mary(l), 
and  where  no  such  rates  are  made,  what  a 
jury  shall  think  reasonable.  It  would  be 
inconvenient,  perhaps  impossible,  to  have  a- 
formal  contract  made  for  the  carriage  of 
every  parcel,  in  which  the  value  of- the  parcel 
should  be  specified,  as  well  as  the  price  to 
be  paid  for  the  carriage  ;  but  it  would  add 
very  little  to  the  labour  of  the  book-keeper, 
if  he  entered  the  value  of  eadi  package,  and 
gave  the  person  who  brought  it  a  written 
memorandum  of  such  entry,  like  the  slips - 
tiow  made  on  an  agreement  for  a  policy  of 
insurance.  The  giving  of  such  memoranda 
would  entirely  put  an  end  to  the  litigation 
which  the  notices  of  carriers  now  give  occa- 
sion to,  and  would  make  the  practice  of 
carriers,  as  nearly  as  circumstances  will  per- 
mit, conformable  to  that  of  all  other  insurers. 
Perhaps  such  memoranda  might  bring  the 
parties  within  the  reach  of  the  stamp-laws  ; 
and  the  apprehension  of  this  may  have  pre- 
vented carriers  from  adopting  a  practice  so 
eii^ctual  for  their  security,  and  driven  them- 
to  the  expedient  of  giving  notices  that  they 
will  not  be  answerable  beyond  a  certain 
sum,  unless  the  parcels  are  entered  and  paid 
for  as  parcels  of  value.  In  BaUon  v.  Dono^ 
van,  (2)  the  Court  of  King's  Bench  considered 
a  notice  of  this  sort,  the  knowledge  of  which 
was  brought  home  to  the  party  sending 
goods,  as  equivalent  to  a  request  on  the  part 
of  the  carrier  to  know  the  value ;  and  that 
jt  made  it  the  duty  of  the  owner  of  the 
goods  to  apprise  the-  carrier  that  the • 
parcel  was  of  value.  The  legislature 
would  probably  think,  if  ks  attention 
vrere  called  to  the  subject,  that  a  stamp- 
duty  on  contracts  relative  to  inland  car- 
riage wolild  be  a  very  heavy  and  very  in-- 
convenient  tax,  and  would  remove  the  ob-  ■ 
jection  to  written  evidence  of  such  contracts. 
A  carrier  has  a  right  to  know  the  value  and 
quality  of  what  he  is  required  to  carry.  If 
tlie  oivner  of  the  goods  will  not  tell  him  • 

(1)  3  &  4  W.  &  M:  c.  12.  B.  24, 
(S;  4  Ban.  U  Aid.  91. 


what  his  goods  are,  and  what  they  are  woith« 
the  carrier  may  refuse  to  take  charge  of  • 
them:  but,  if  he  do  take  charge  of  them,- 
he  waives  his  right  to  know  the  contents 
and  value.     It  is  the  interest  of  the  owner 
of  goods  to  give  a  true  account  of  their 
value  to  a  carrier,  as,  in'  the  event  of  a  loss, 
he  cannot  recover  more  than  tlie  amount  of 
what  he  has  told  the  carrier  they  were  worth, 
and  be  cannot  recover  more  than  their  real 
worth,  whatever  value  he  may  have  put  on 
them  when  he  delivered  them  to  the  carrier. 
It  was  decided,  in  Oibbon  v,  PayrUon  (S), 
that  any  artifice  made  use  of  to  induce  a 
carrier  to  think  that  a  parcel  of  jewellery 
contained    only     things    of  small  value, 
would  prevent  the  owner  from  recovering 
for  the  loss  of  his  parcel.     In  Ktmrig  v. 
EggUsUm  (4),  it  was  held,  that  the  owner 
was  not  required  to  state  all  the  contents  of - 
his  parcel,  but  that  it  was  for  the  carrier  to 
make  a  special  acceptance.     In  Tyly  amd- 
another  v.  Mortice  {5),  in  which  the  pre- 
ceding case  is  recognized  and  confirmed,  it 
is  said  that  the  true  principle  is,  that  the 
carrier  is  only  liable  for  what  he  is  fairly 
told  of.     In   Tilchhume  v.  fVkUe  (6),   it 
was  determined  that  a  carrier  is  answerable* 
for  money,  although  he  was  not  t<^d  that  thei 
box  delivered  to  him  contained  any  money, 
unless  he  was  told  that  the  box  did  nol  coq-> 
tain  -money,  or  he  accepted  it  on  Ihecondtikm 
that  it  did  not  contain  money.     It  mvf  be 
collected  from  these  authorities,  that  it  is 
the  duty  of  the  carriers  to  inquire  of  the 
owner  as  to  the  value  of  his  goods,  and 
that,  if  he  neglect:  to  make  such  inquiry,  or 
to  make  a  special  acceptance,  and  cannot 
prove  knowledge  of  a  notice  limiting  his 
responsibility,  he  is  answerable  for  tho  fiill 
value  of  the  goods,  however  great  it  may  be. 
This  is  a  convenient  rule.     It  imposes  no     • 
difficulty  on  the  carrier.     He  knows  his* 
own  business,  and  the  laws  relative  to  it.' 
Many  persons,  who  have  occasion  to  send* 
their  goods  by  carriers,  are  entirely  ignorant 
of  what  they  ought  to  do  to  insure  their 
goods.  -  Justice  and  policy  require  that  tbe- 
carriers  should  be  obliged  to  tell  them  what 
they  should  do.     Altliough  a  carrier  may 
prove  that  the  owner  of  goods  knew  ihii' 


(S)  4  Barr.  8198. 

4)  Aleyo,  93. 

5)  Cartti.  485. 
(6)1  Scnul45. 
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the  carrier  had  limited  his  responsibility  by 
a  sufficient  notice ;  yet,  if  a  loss  be  occa- 
sioned by 'gross  negligence,  the  notice  will 
not  protect  him.  Every  man  who  under- 
takes for  a  reward  to  do  any  service,  obliges 
himself  to  use  due  diligence  in  the  perform- 
ance of  that  service.  Independently,  of  his 
responsibility  as  an  insurer,  a  carrier  is  liable 
for  gross  n^ligence.  This  point  is  settled 
by  Skat  V.  Fogg  (7),  WrigfU  v.  Snell  (8), 
Bkk€U  y.  mUan  (9),  Beck  v.  Evofis  (10)k 
and  Bodenhaim  v.  Bennett  (11).  The  jury  are 
to  decide  what  is  gross  negligence.  We  may, 
however,  observe,  that  the  most  anxiously 
attentive  person  may  slip  into  inadvertence 
or  want  of  caution.  Such  a  slip  would  be 
negligence,  but  not  such  a  degree  of  negli- 
gence as  would  deprive  a  carrier  of  the  pro- 
tection of  hia  notice.  The  notice  Will  protect 
him,  unless  the  jury  think  that  no  prudent 
person,  having  the  care  of  •  an  important 
concern  of  his  own,  would  have  conducted 
himself  with  so  much  inattention  or  want  of 
prudence  as  the  carrier  has  been  guilty  of. 
If  a  notice  touching  the  responsibility  of 
the  carrier  be  given,  it  matters  not  by  whom 
it  is  given,  or  in  what  form,  if  it  tells  the 
owner  of  the  goods  that  the  carrier  by  whom 
he  .proposes  to  send  them  will  not  undertake 
for  their  safe  conveyance,  unless  paid  a 
premium  proportioned  to  fheir  value.  We 
hayeestablislied  these  points : — that  a  carrier 
is  an  insurer  of  the  goods  that  he  carries — 
that  he  is  obliged,  for  a  reasonable  reward, 
to  carry  any  goods  that  are  offered  him  to  the 
place  to  which  he  professes  to  carry  goods, 
if  his  carriage  will  hold  them,  and  he  is  in- 
formed of  their  quality  and  value — that  he 
is  not  obliged  to  take  a  package,  the  owner 
of  which  will  not  inform  him  what  are  its 
contents,  and  of  what  value  they  are — that, 
if  he  do  not  ask  for  this  information,  or  if, 
when  he  asks  and  is  not  answered,  he  takes 
the  goods,  he  is  answerable  for  their  amount 
whatever  that  may  be — that  he  may  limit 
his  responsibility  as  an  insurer,  by  notice ; 
but  that  a  notice  will  not  protect  him  against 
the  consequences  of  a  loss  by  gross  neg- 
ligence. Let  us  see  how  these  principles 
b^  on  the  two  cases  now  under  our  con- 
sideration. 

(7)  9  Ban.  &  Aid.  34f . 

(8)  I^  350. 

(9)  «  id.  356. 

(10)  3  Campb.  «67  ;  8.  c.  16  EiiBt,  944. 

(11)  4  Price,  SI. 


In  Machlm  v.  Waterhmse^  the  notice  was 
in  these  words: — "Take  notice.    The  pro- 
prietor of  this  office  will  not  be  accountable 
for  any  parcels  or  packages  exceeding  the 
value  of  five  pounds  unless  entered  as  such 
and  paid  for  accordingly."  A  Mr.  Weeks  was 
the  keeper  of  this  office,  at  which  parcels 
were  received  and  booked  for  several  coaches 
belonging  to  different  proprietors.  '  No  evi- 
dence was  given  that  fVeeks,  the  proprietor 
of  the  office,  was  the  same  Weeks  who  was 
one  of  the  defendants,  or  that  the  plaintiff* 
or  his  agent,  knew  that  the  office-keeper 
had  any  interest  in  this  coach.     No  one  can 
collect  from  the  notice  that  the  proprietor 
of  the  office  has  anything  to  do  with  any 
of  the  coaches  that  take  parcels  from  that 
office.     If  he  had  by  his  notice  told  those 
who  had  occasion  to  go  to  his  office,  that 
none  of  the  proprietors  of  coaches  who  took 
parcels  from  it  would  be  responsible,  such 
a  notice  would  have  been  sufficient.     The 
persons  who  carry  parcels  to  coach-offices 
are  generally  servants  and  other  persona 
who  cannot  have  much  knowledge  of  mat- 
ters of  this  sort.     The  notice  should  be 
plain,  and  easily  understood  by  such  persons. 
They  are  not  to  be  required  to  determine 
whether  a  notice  given  by  the  keeper  of  .a 
coach-office  must  apply  to  the  risks  under- 
taken by  all  the  coach-proprietors  whose 
coaches  are  loaded  from  that  office.     This 
is  a  case  without  a  sufficient  notice,  and  the 
defendants  are  subject  to  the  unlimited  re- 
sponsibility of  common  carriers.     It  is  not 
necessary  to  decide  in  this  case  whether,  if 
it  had  been  shewn  that  Weeks  was  a  pro- 
prietor of  the  coach,  a  notice  given  by  htm 
as  a  proprietor  of  the  office  could  form  a 
special  condition  in  his  contract  as-  a  coach- 
proprietor.     Thia  is  an  answer  to  the  point 
made  at  the  trial,  that  the  notice  in  this  case 
should  have  been  stated  in  the  declaration  ; 
for,  as  there  was  no  sufficient  notice,  it  is 
the  same  as  if  there  was  no  notice.     But  it 
was  said,  that  the  declaration  stated  that  the 
loss  was  through  the  negligence  of  the  de- 
fendant, and  that  there  was  no  proof  of  any 
negligence,  certainly  not  sufficient  proof  of 
gross  negligence;    but,   as  there   was  no 
notice,  the  allegation  of  loss  by  negligence 
was  not  a  material  allegation,  and  no  proof 
of  it  was  necessary.     If  any  proof  of  such 
allegation  was  necessary,  a  loss,  the  cause  of 
which  is  not  shewn,  is  sufficient  evidence  of 
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simple  negligence!  although  not  of  gross 
negligence.  The  book-keeper  depos^  to 
a  conversation  with  the  servant  who  brought 
the  parcel^  which  this  servant  did  not  con- 
tradict, but  merely  said  that  she  did  not 
recollect  it.  It  was  not  considered  at  the 
trial  that  what  passed  at  this  conversation 
limited  the  responsibility  of  the  defendant. 
I  did  not,  therefore,  put  it  to  the  jury  to  say 
whether  or  not  they  believed  that  a  con  versa* 
tion  to  the  effect  deposed  to  had  passed. 
The  book-keeper  swore  that  the  woman  who 
brought  the  parcel  said,  **  that  it  was  a 
parcel  of  consequence ;  that  he  asked  her  if 
it  was  a  parcel  of  value,  and  that  she  said 
that  it  was;  but  that  she  did  not  know  what 
its  value  was :  and  that  the  book-keeper  told 
her  it  ought  to  be  insured."  These  were 
the  words  used  by  tlie  witness.  To  talk  of 
insurance  to  a  country  servant  was  not  the 
way  to  inform  her  what  it  was  proper  €ai 
her  to  do.  This  agent  of  the  defendants 
should  have  told  the  servant,  wlien  she  said 
she  did  not  know  the  value  of  the  parcel,  to 
go  back  to  her  master'  and  ask  him  what 
the  value  of  his  parcel  was,  that  the  agent 
might  know  what  to  charge  him  for  the  car- 
riage of  it ;  and  that,  until  he  knew  the  risk 
that  his  employers  were  to  be  answerable 
for,  he  would  not  take  charge  of  the  parcel* 
Instead  of  this,  he  took  it,  and  it  was  lost; 
aad  it  was  the  only  parcel  that  was  lost. 
That  I  might  conform  to  the  opinion  of  the 
majority  of  the  Court  in  Balson  v*  Donooan^ 
I  asked  the  jury  whether  the  agent  of  the 
plaintiiFhad  been  guilty  of  any  negligence, 
or  failed  in  her  duty  to  the  carriers.  They 
answered  in  the  negative  ;  and  I  think  their 
answer  was  the  proper  one.  As  tlie  car- 
rier took  the  parcel  without  requiring  to 
know  its  value,  he  took  it  without  any  limi« 
tation  of  his  common-law  responsiliility, 
and  must  be  answerable  for  its  loss. 

It  is  unnecessary  for  us  to  decide  whe«> 
ther  the  entrusting  valuable  property  to  a 
servant  of  whom  the  carrier  chose  to  gpve 
no  account  at  the  trial,  was  sufficient  to  au- 
thorize the  jury  to  find  that  tlie  carrier  had 
been  guilty  of  that  degree  of  negligence 
which  would  deprive  him  of  the  protection 
of  ar  pro])er  notice. 

In  Rile^  v.  Home,  I  was  of  opinion,  at 
the  trial,  that  the  notice  did  not  apply  to 
the  journey  to  London.  The  Court  of 
King'fi  Bench  had  determined  that  such  a 


notice  applies  to  .the  journey  back,  as  well 
as  to  the  journey  out.  A  .carriage  that  re- 
turns to  a  place,  must  have  gone  from  it ; 
and  therefore  a  notice  from  the  proprietors 
of  coaches  going  from  it,  may  be  applied  to 
their  return  journey.  But,  to  give  efiect 
to  such  a  notice,  it  must  be  proved  that  the 
person  who  sent  goods  on  tliat  same  journey 
knew  that  the  coach  came  from  the  Geoi^e 
and  Blue  Boar  in  Ix>ndon.  In  this  case, 
the  plaintiffs  had  establishmenta  in  the 
country  and  in  London,  and  were  constantly 
in  the  habit  of  sending  parcels  from  London 
to  the  country,  and  from  the  country  to 
London,  by  this  coach.  It  is  most  pro- 
bable, therefore,  that  the  jury  would  have 
found  that  the  plaintifis  knew  that  the  car- 
riage came  fronr  the  Greorge  and  Blue  Boar, 
and  that  this  notice  applied  to  its  journey 
out  and  home.  As  I  thought  that  the  no- 
tice was  not  so  plain  and  direct  as  it  ought 
to  have  been,  and  did  not  therefore  leave  it  to 
the  jury  to  say  whether  or  not  the  plaintiffs 
knew  that  the  eoach  was  one  that  started 
from  the  George  and  Blue  Boar,  there  ought 
to,  be  a  new  trial  in  this  case,  that  the  qnet- 
tk>n  may  be  put  to  the  jury. 

In  Maeklin  v.  Waterhoutef  the  rule  must 
be —  Di$eharged. 

In  Rii€y  V.  Homtf  there  must  be  a  new 
trial.  RmU  abiolmte. 


IS£8.      )      THB  SAU.  OF  VAUCODTH  •» 

November.  3  oxoaes* 

Prescription  for  toll— where  good, 

A  prescription  to  take  a  ioU  of  all  fak 
landed  in  a  particular  place^  in  comsidenUkm 
of  keeping  a  captkm  and  rope  for  the  use  of 
ike  Jtshermen^  to  dram  their  boaU  vp  frkm 
the  sea : — Held  good* 

Evidence — of  interested  witness* 

Where  a  party  is  inieresled  in  the  desirme* 
thn  of  a  particular  eusUntt^  or  has  himseif 
acted  in  breach  ofit^  he  is  noC  a  compeieni 
ssiiness  to  duprooe  the  existence  of  suck  eai»- 
tom* 

This  was  an  action  of  debt. 
The  first  count  of  the  declaration  stated 
•*-That  the  defendanti  theretofore,  to  wit. 
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on  ftc,  in  the  bounty  of  Cornwall,  was  in* 
debted  to  the  Earl  in  divers,  to  wit,  fifty 
fish,  of  great  value,  to  wit,  of  the  value  of 
10/.  of  lawful  &c.,  then  and  there  due  and 
of  right  renderable  by  the  defendant  to 
the  said  Earl,  as  and  for  certain  tolls  of, 
for,  and  in  respect  of,  divers,  to  wit,  fifty 
eargoes  of  fish,  by  the  defendant  before 
that  time  brought  from  the  sea,  in  divers 
boats  then  and  there  used  by  the  defen- 
dant, into  a  certain  cove  in  the  county 
aforesaid,  called  Sennen  Cove,  and  there 
landed ;  each  of  the  said  fish  respectively 
being  then  and  there  the  second  best  fish 
of  and  in  each  of  the  said  cargoes  of  fish 
respectively ;  in  which  said  cove  the  said 
Earl  then  and  for  a  long  time  before  had 
a  certain  capstan  and  a  certain  rope  belong* 
ing  thereto,  for  the  hauling  up  of  the  boats 
of  all  such  fishermen  coming  into  the  said 
cove,  with  boats  used  by  them,  as  we^e  de- 
sirous of  using  the  same  for  that  purpose, 
and  who  were  entitled  to  use  the  same  for 
that  purpose :  accordingly  and  by  reason 
thereof  die  said  Earl  then  and  tliere  was 
entitled  and  had  a  right  to  the  same  tolls : 
whereby  &c. 

The  second,  third,  fourth,  fifth,  and 
sixth  counts  merely  varied'  the  mode  of 
stating  the  claim ;  the  seventh  stated  that 
the  defendant  was  indebted  to  the  plaintiff 
**  in  divers,  to  wit,  fifty  other  fish  of  great 
value,  to  wit,  of  the  value  of  10/.,  for  so 
many  fish  before  that  time  had  and  receiv- 
ed by  the  said  defendant  to  and  for  the 
use  of  the  said  plaintiff;"  and  the  eighth 
was  in  detinue  for  **  certain  other  goods 
and  chattels,  to  wit,  fifty  other  fish,  &c." 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr,  Justice  Bur^ 
rough,  at  the  assizes  for  the  county  of 
Cornwall,  in  the  summer  of  1 827,  it  ap- 
peared that  the  plaintiff  claimed  a  right  to 
take  toll  from  the  fishermen  frequenting  a 
cove  or  inlet  called  Sennen  Cove,  situate  on 
the  sea  shore  on  or  adjoining  to  a  farm 
ealled  Mayen,  the  property  of  a  Mr. 
Williams ;  that  a  capstan  and  rope  had, 
from  time  immemorial,  been  kept  by  the 
proprietor  for  the  time  being  (or  his  te- 
nant) of  an  estate  called  Penrose,  about  two 
miles  distant,  for  the  use  of  the  fishermen, 
to  enable  them  to  haul  up  their  boats  on 
shore.  The  capstan  and  rope  had  always 
Vol.  vn.  C.P. 


been  supplied  and  repaired  by  the  propri- 
etors of  Penrose,  though  it  was  proved 
that  on  one  ^occasion  the  fishermen  them- 
selves had  supplied  a  rope.  It  also  ap- 
peared that  it  was  always  the  custom  for 
the  persons  using  the  cove  in  question,  on 
their  return  from  sea,  to  place  the  toll-fish 
on  a  particular  spot,  and  there  leave  it  if 
no  person  from  Penrose  chanced  to  be 
there  to  receive  it.  This  usage  was  ac- 
quiesced in  by  the  fishermen  up  to  the 
year  1816,  when  they  refused  to  submit  to 
it  any  longer.  It  was  also  alleged,  that 
formerly  Mayen  and  Penrose  both  be- 
longed to  the  same  person,  from  whom  they 
were  purchased  by  Admiral  Boscawen,  the 
grandfather  of  the  plaintiff,  who  after- 
wards sold  Mayen,  reserving  to  himself 
all  the  rights  and  privileges  attached  to 
and  established  at  the  cove  ;  and  they  had 
ever  since  been  transmitted  as  appurtenant 
to  Penrose  estate,  though  actually  situate 
in  Mayen.  The  estate  of  Penrose  was 
described  in  the  conveyance  to  the  plain- 
tiff's ancestor  as  "  all  that  messuage,  tene- 
ment, and  demesne  lands,  commonly  called 
or  known  by  the  name  of  Penrose,  alias 
Penrose  Escalls,  and  the  lands  thereto 
belonging  8rc.",  with  the  general  words 
*'  all  houses  &c.,  fixtures  &c.,  and  appur- 
tenances whatsoever," 

On  the  part  of  the  defendant,  a  witness 
who  had  been  in  the  habit  of  frequenting 
Sennen  Cove  was  called  to  disprove  the 
custom,  but  was  rejected  by  the  learned 
Judge  as  being  a  person  interested  in  the 
decision  of  the  question,  inasmuch  as  he 
himself  would  be  exonerated  from  the  pay- 
ment of  tolls  in  the  event  of  the  custom 
being  negatived.  The  learned  Judge 
told  the  jury,  that,  if  they  found  that  it  had 
always  been  the  custom  for  the  plaintiff 
and  his  ancestors  to  find  the  rope,  the  fact 
of  the  fishermen  having  on  one  or  two  oc- 
casions found  it  themselves,  would  make 
no  difference.— 'The  jury  found  a  verdict 
for  the  plaintiff. 

Mr,  Serjeant  Bosanquet^  in  the  course 
of  the  last  term,  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  this  ver- 
dict should  not  be  set  aside  and  a  new  trial 
had,  on  the  grounds  that  there  was  no  con- 
sideration for  the  toll  in  question,  if  (he 
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parties  did'  not  lise  the  plaintiff's  capstan, 
as  the  plaintiff  was  not  the  lord  of  the 
manor  in  which  the  cove  was  situate  ;  and 
also  that  the  witness  tendered  on  behalf  of 
the  defendants  had  been  improperly  re- 
jected. 

Mr,  Serjeant  Wilde  shewed  cause. — The 
cove  in  question  seemed  to  have  been  the 
work  of  human  labour ;  for  there  was  a 
groove  in  the  rock  in  which  the  boats  were 
placed  in  order  to  haul  them  up  from  the 
sea  by  means  of  the  capstan  and  rope.  It 
further  appeared  that  the  owners  of  Pen- 
rose estate  had  always,  as  far  back  as  hu- 
man memory  extended,  been  in  the  habit 
of  supplying  the  rope  and  repairing  the 
capstan.  It  is  true  that  the  soil  of  the 
cove  now  belongs  to  the  lord  of  the  ma- 
nor in  which  it  is  situate ;  but  the  only 
persons  who  were  proved  ever  to  have  ex- 
ercised any  acts  of  ownership  there  were 
the  agents  of  the  plaintiff  and  his  ances- 
tors, or  those  under  whom  they  claimed. 
This  is  a  toll- traverse.  There  was  no 
evidence  tending  to  shew  that  the  cove 
had  been  used  by  the  fishermen  frequent- 
ing it  antecedently  to  the  time  of  claiming 
toll ;  but,  on  the  contrary,  a  constant 
rendering  of  toll  was  established  by  the 
evidence.  The  presumption  inevitably 
must  be  that  the  cove  was  made  by  the 
original  owner  of  the  soil.  Toll-traverse 
requires  no  consideration.  In  FitzherberVs 
Natura  Brevium{l)  it  is  said — "Toll- tra- 
verse lies  in  prescription  ;  but  not  toll- 
thorough,  for  it  is  an  oppression  of  the 
people.  Toll-traverse  may  be  by  pre- 
scription or  grant ;  but  toll-thorough  can- 
not be  by  either  grant  or  prescription. 
Toll-thorough  is  in  the  highway ;  but  toll- 
traverse  is  for  passing  over  another's  land." 
In  the  case  oiLord  P^lham  y.  PickersgUl  (2) 
it  was  held,  that,  if  a  person  claiming  a  toll 
for  passing  over  a  highway  can  shew  that 
the  liberty  of  passing  over  the  soil,  and  the 
taking  of  toll  for  such  passage,  are  both 
immemorial,  and  that  the  soil  and  the  tolls 
were  before  the'  time  of  legal  memory  in 
the  same  hands,  though  severed  since,  it 
shall  be  presumed  that  the  soil  was  origi- 
mdly  granted  to  the  public  in  consider- 

(i)  987,  note. 

(f )  X  Term  Rep.  6«>. 


ation  of  the  tolls ;  and  that  sudb  origiiMd 
grant  is  a  good  consideration  to  support 
the  demand :  and  there  Mr.  Justice  AsfaursI 
said  (3)"  It  is  properly  admitted  that  toU- 
thorough  cannot  be  supported  without 
shewing  a  consideration ;  but  toll-traverse 
may :  and  the  reason  is,  that  the  very  cir- 
cumstance of  passing  over  the  soil  of  a 
private  person,  where  the  public  had  no 
right  before  to  pass,  imports  a  consider- 
ation. At  the  same  time,  if  this  were  a 
new  case,  we  should  inquire  into  the  rea* 
son  of  this  distinction  ;  because,  in  every 
case  which  requires  a  consideration,  it 
ought,  from  length  of  usage,  to  be  pre* 
sutned.  For  the  rule  with  regard  to  pre- 
scriptions is,  that  every  prescription  is 
good  if  by  any  possibility  it  can  be  sup- 
posed to  have  had  a  legal  commencement. 
That  is  the  general  rule ;  and  I  cannot  see 
why  a  good  consideration  for  a  toll-tho- 
rough cannot  be  presumed  as  weU  as  for 
toU-traverse ;  because  the  giving  of  the 
soil  to  the  public  is  in  itself  a  good  consi- 
deration. But  in  all  probability  the  dis- 
tinction arose  from  the  difficulty  in  most 
cases  of  shewing  that  the  toll  and  owner- 
ship of  the  soil  were  coeval.  For  there 
are  very  few  cases  where  it  could  possiUy 
be  shewn  that  the  soil  over  which  an  an- 
cient road  passes  was  the  soil  of  a  private 
person."  In  Rickardi  v.  Bennett  {4t\  which 
was  an  action  of  trespass  against  the  lord 
of  a  manor,  for  taking  a  cheese,  the  pro- 
perty of  the  plaintiff,  the  former  in  his 
plea  set  out  various  burthens  borne  by 
him,  and  then  prescribed,  not  by  reason 
of  those  burthens,  but  generally,  as  lord  of 
the  manor,  for  a  toll  upon  all  goods  bought 
and  delivered  or  bought  elsewhere  and 
brought  into  and  delivered  in  a  town  within 
the  manor,  which  from  time  immemorial 
had  been  parcel  of  the  manor, — it  was  held 
that  this  was  good  as  a  claim  of  toU-traverse ; 
and  Mr.  Justice  Bayley  said  (5)  "  If  a  le- 
gal commencement  of  the  claim  to  this  toU 
can  be  presumed,  that  is  now  sufficient,  a 
verdict  having  been  found  for  the  defen- 
dants. This  toll  may  very  fairly  be  pre- 
sumed to  have  been  granted  at  a  time 
when  the  lord    of  the  manor  was   also 

(3)  1  Tenn  Rap.  667. 

(4)  1  Barn.  &  Crev.  f f3« 

(5)  Id.  939, 
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owner  of  the  soil,  in  return  for  the  dedica- 
tion of  a  part  of  that  soil  to  the  public." 
The  cases  of  Crispe  v.  Belfcood{B),  The 
M ayvr of  Yarmouth  v.  Eaton {7 \  and  Colton 
y.  SmUh{B),  are  all  authorities*  to  prove, 
that,  although  a  toll-thorough  requires  a 
consideration  to  be  shewn  in  order  to  sup- 
port the  demand  of  it,  yet  a  toll-traverse 
does  not. 

The  next  objection  is,  that  a  particular 
witness  was  rejected.  This  person  who 
was  called  to  disprove  the  custom  under 
which  the  plaintin  claimed,  was  himself  a 
person  at  that  moment  in  the  habit  of 
making  use  of  this  cove,  and  therefore  li- 
able to  the  payment  of  the  customary  toll; 
consequently  he  was  interested  in  the  re- 
sult o£  the  cause  ;  for  it  is  clear,  that,  in 
the  event  of  a  verdict  passing  against  this 
defendant,  the  record  in  this  case  would 
be  evidence  in  any  action  that  might  here- 
after be  brought  against  the  witness.  In 
the  case  of  The  City  of  London  v.  Gierke  (9), 
where  the  plainti&  prescribed  for  a  toll 
on  malt  brought  to  London  by  the  west- 
country  barges,  and,  at  the  trial,  offered 
in  evidence  four  verdicts  obtained  against 
four  west-country  roalsters,  and  it  was 
urged  that  they  could  not  be  received  as 
evidence  against  the  defendant,  who  was 
neither  party  nor  privy  to  those  records, 
the  Court  held,  that  they  might  be  given  in 
evidence ;  and  Lord  Chief  Justice  Holt 
said — *'  If  a  lord  of  the  manor  claims  suit 
9f  his  tenants  ad  molendinuvh  by  custom, 
&c.,  and  in  an  action  recovers  against  one 
tenant,  that  recovery  may  be  given  in  evi- 
dence in  a  like  action  to  be  brought  against 
other  tenants,  unless  the  defendants  can 
ahew  any  covin  or  collusion  between  the  par- 
ties in  the  first  action."  In  Butler's  Nisi  Prtus 
it  is  said  (10),**  The  exception  of  its  being 
res  inter  alios  acta  is  not  allowed  against 
verdicts  in  case  of  customs  or  tolls ;  for 
the  custom  or  toll  is  lex  loci,  and  facts 
tending  to  prove  that  may  be  given  in  evi- 
dence by  any  person,  as  well  as  those  who 
have  been  parties  to  such  facts  or  to  such 
verdicts  as  have  found  and  determined 
them ;  and  in  such  cases  it  is  not  material 


(6)  S  her.  4S4. 
h)  S  Burr.  140«. 
(8)Cowp.  47. 
(9)CftTth.l81. 
(10)  8th  edit.  ffSS  a. 


whether  such  verdicts  be  recent  or  ancient." 
In  Hockley  v.  Lamb {II)  it  was  ruled  by 
Lord  Chief  Justice  Holt,  "that,  if  A.  B.  C. 
D.  and  E.  claim  common  in  a  place  called 
Dale,  exclusively  of  all  other  persons,  and 
the  common  of  A.  comes  in  dispute,  B. 
may  be  a  witness  to  prove  that  A.  has 
right  of  common  there  ;  because  in  effect 
it  charges  himself,  viz.  he  admits  another 
to  have  common  with  himself.  But,  if  the 
prescription  be,  that  all  the  inhabitants  of 
Blackacre  ought  to  have  common  there, 
one  of  the  inhabitants  cannot  be  a  witness 
to  prove  that  another  of  the  said  inhabi- 
tants ought  to  have  common  there ;  because 
in  effect  he  would  swear  to  give  himself 
right  of  common  there."  In  Bent  v.  Ba^ 
ker  (12)  it  was  held,  that  a  broker,  who  had 
under-written  a  policy  of  insurance  after 
getting  it  under-written  by  others,  was  a 
competent  witness  for  the  defendant  in 
an  action  against  any  of  those  who  under- 
wrote before  him  ;  and  Lord  Kenyon  there 
said  (13),  "If  the  proceedings  in  the  cause 
cannot  be  used  for  him,  he  is  a  competent 
witness,  although  he  may  entertain  wishes 
upon  the  subject,  for  that  only  goes  to  his 
credit,  and  not  to  his  competency ;  as, 
where  he  stands  in  the  same  situation  with 
the  party  for  whom  he  is  called  to  give 
evidence,  there  is  no  doubt  but  that  it 
may  influence  his  testimony ;  or,  where  a 
father  is  giving  evidence  for  his  son  :  but 
this  does  not  render  him  incompetent,  and 
such  circumstances  are  always  open  to 
observation."  Here,  however,  all  witnesses 
were  received  who  did  not  appear  to  be 
then  in  the  course  of  using  the  right  the 
defendant  claimed.  The  rejected  wit- 
ness appeared,  on  the  voir  dire,  to  be  in 
the  habit  of  using  this  capstan  and  rope, 
and  was  called  for  the  purpose  of  shewing 
that  what  had  been  done  by  himself  was  not 
a  breach  of  the  custom ;  he  was  therefore 
clearly  not  competent.  In  the  case  of  The 
Company  of  Carpenters,  ^c.  of  Shrewsbury 
V.  Hayward{l4),  which  was  an  action  on  the 
case  against  the  defendant  for  the  breach  of 
a  custom,  which  was  laid  to  be — that  none 
but  members  of  the  company  (being  a  cor- 
poration by  prescription),  or  their  apprei\'» 

(11)  1  Lord  Raym.  751. 
(l«)3Term.  Rep.  f 7. 

<i3)  Id.  as. 

(14)  1  Doug.  374, 
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tices^  or  journeymen,  should  exercise  in 
Shrewsbury,  or  within  a  certain  district 
round  that  town,  any  of  the  trades  men- 
tioned in  the  title  of  the  company, — it  was 
held,  that  a  person  who  had  acted  in  breach 
of  the  custom  was  not  a  competent  witness 
to  disprove  the  existence  of  the  custom : 
and  Lord  Mansfield  said,  "  The  witnesses 
rejected  were  clearly  interested  in  the 
question.  If  the  company  had  failed  in 
establishing  the  custom,  they  would  have 
been  discharged  from  actions  to  which  they 
are  liable  for  the  breach  of  it."  That 
reasoning  is  precisely.^  applicable  to  the 
present  case. 

Mr.  Serjeant  Bosanquet^  in  reply. — Two 
questions  arise  in  this  case.  The  first, 
whether  the  prescriptive  right  claimed  by 
the  plaintifi*  is  supported  by  the  evidence ; 
the  second,  whether  or  not  the  witness  in 
question  was  properly  rejected.  The  land 
in  which  this  cove  is  situate  is  the  pro- 
perty of  one  Williams,  not  that  of  the  plain- 
tiflP.  It  has  been  said,  that  the  liability  to 
keep  the  capstan  in  repair,  and  to  supply 
a  rope,  would  be  a  sufficient  consideration 
to  support  the  plaintiff's  claim  for  toll. 
Now,  there  is  a  manifest  distinction  be- 
tween toll-thorough  and  toll- traverse.  If 
it  had  been  proved  that  Lord  Falmouth,  or 
his  ancestors,  or  those  under  whom  they 
respectively  claimed,  had  once  been  in  pos- 
session of  the  soil,  then,  according  to  the 
case  of  Lord  Pelham  v.  Pickersgill,  there 
might  have  been  some  ground  for  a  toll- 
traverse  by  prescription ;  but  that  was  not 
proved,  therefore  that  case  will  not  apply. 
In  Smith  V.  Skepheard  (15),  which  was  an 
action  of  trespass  for  taking  the  plaintifiT's 
sheep,  the  defendant  justified,  as  servant 
to  the  Lord  B.,  by  prescription,  to  take  two- 
pence for  every  twenty  sheep  passing  per 
et  trans  the  vill ;  and,  upon  demurrer,  it 
was  held,  that  the  prescription  to  take  toll 
for  passing  in  vid  regid^  was  not  good ;  for 
that  the  iniieritance  of  every  man  for  pass- 
ing in  the  king's  highway  is  precedent  to  all 
prescriptions.  In  Warren  v.  Prideaux  (16), 
the  defendant  avowed  for  toll  under  a  pre- 
scription to  have  a  bushel  of  salt  of  every 
ship  that  came  laden  with  salt  into  Slipper- 
Point,  in  consideration  of  his  maintaining 
a  quay ;  and  Lord  Chief  Justice  Hale  said, 

(15)  Mooro,  574;  s.  c.  Cro.  Elis.  7ia 
(16;  1  Mod.  104. 


"  The- prescription  is  not  for  a  pttrt,  but  9 
wharf.  If  any  man  will  prescribe  for  toll 
upon  the  sea,  he  must  allege  a  goo4  con- 
sideration, because  by  Magna  Charla  and 
other  statutes  every  one  hath  a  liberty  to 
go  and  come  upon  the  sea  without  impe- 
diment ;"  and  the  prescription  was  held 
bad.     That  case  bears  roost  materially  on 
the  present ;  there  the  claim  for  toll  was 
made  on  the  ground  of  the  claimant's  keep- 
ing a  quay  and  bushel,  as  here  the  daim 
is  on  the  ground  of  the  plaintiff's  keeping 
a  capstan  and  rope,  for  the  use  of  thoao 
who  may  choose  to  avail  themselves  of  it* 
No  person  can  set  up  by  user  a  right  to 
take  toll  frcon  one  who  does  not  derive 
some  benefit  from  that  for  which  the  toll 
is  demanded.     In  Haspurt  v.  fft^(17),  a 
custom  that  all  ships  passing  hy  a  certain 
wharf  shall  pay  a  certain  duty,  was  held  tQ 
be  bad.  In  Truman  v.  Walgham  (18),  a  pre- 
scription for  toll  through  the  streets  of 
Gainsborough,  in  consideration  of  repairii^ 
divers  streets  there,  was  held  ill  because 
it  did  not  say  that  the  party  repaired  otf 
the  streets  there ;   and  the  plaintiff  might, 
for  any  thing  that  appeared  to  the  contrary, 
be  passing  through  a  street  which  he  did 
not  repair.     In  Colton  v.  Smithy  the  pre- 
scription was  for  all  goods  landed  miUtk 
the  plaintiff  *s  manor.    In  Lord  Pelham  v. 
PickersgiU  too,   the  Court  proceeded  oq 
this  distinction,  as  there  it  appeared  that 
the  soil  had  been  in  those  under  whom  the 
plaintiff  claimed.     That  was  ground  foe 
presuming  a  good  consideraticm.  All  these 
cases  shew  that  a  prescriptive  custom  to 
take  tolls  cannot  be  supported  unless  it  be 
shewn  that  there  is  some  benefit  accruing 
to  the  parties  paying  it.    In  The  Ma^for  ^ 
Nottingham  v.  Lambert (^19\  a  prescription 
to  take  a  toll  for  passing  through  a  bridge 
or  a  navigable  river  in  theplaindff's  manor, 
was  held  bad. 

As  to  the  question  of  evidence. — The 
defendant  claimed  no  custom ;  nor  did 
the  ^witness  whose  testimony  was  re- 
jected. They  merely  contended  that  the 
plaintiff  had  no  right  to  the  toll  he  claims  ^ 
that  it  had  not  always  been  taken ;  and 
that  other  persons  than  this  plaintiff  had 
repaired  the  capstan  and  furnished  it  with 

(17)  1  Mod.  48. 

(18)  9  Wila.  996. 

(19)  Willw,  IIK 
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•  rope.  The  witness  was  objected  to,  not 
because  he  was  a  person  embraced  by  the 
description  of  any  particular  custom,  but 
because  he  was  in  the  present  habit  of  fre- 
quenting the  cove.  The  defendant  claimed 
no  right  to  use  the  plaintiff's  capstan  and 
rope,  but  merely  a  right  to  land  fish  on 
the  soil  of  Mr.  Williams.  Under- writers 
are  in  the  daily  habit  of  being  received  as 
witnesses  in  cases  where  they  are  clearly 
interested. 

Cur.  adv.  vmU. 

Lord  Chief  Justice  Best  now  delivered 
the  judgment  of  the  Court  as  follows : — 

The  plaintiff  claimed  the  second  best 
fish  out  of  every  boat-load  of  fish  that  was 
famded  in  Sennen  Cove. 

This  claim  was  founded  on  a  custom, 
under  whicli  the  plaintiff  and  his  ancestors 
had  maintained  a  capstan  and  rope  which 
were  sometimes  used  by  the  fishermen  to 
draw  up  their  boats  to  a  place  out  of  the 
reach  of  the  tide.  The  plaintiff  insisted, 
and  the  jury  found,  that,  whether  the  cap- 
stan and  rope  were  used  or  not,  the  plain- 
tiff was  entitled  to  this  toll.  In  certain 
states  of  the  tide,  and  in  tempestuous  wea- 
ther, boats  could  not  be  drawn  up  from 
the  sea  with  safety  to  the  crews  without 
the  assistance  of  the  capstan  and  rope. 
Sennen  Cove,  except  the  small  part  on 
which  the  capstan  stood,  was  the  soil  of  a 
Mr.  WiUiams.  But  it  appeared  that  the 
part  on  which  the  capstan  stood  had.  been 
in  the  possession  of  the  plaintiff  and  his 
ancestors  (who  were  the  owners  of  a  farm 
called  Penrose  Farm)  for  as  long  a  period 
as  the  oldest  witnesses  could  recollect ;  and 
that  this  part  was  separated  from  the  rest 
of  the  cove  by  the  wall  that  surrounded  the 
capstan  :  but  the  space  between  this  wall 
and  the  sea,  over  which  the  boats  were  drawn 
by  the  capstan,  was  left  entirely  open,  and 
was  the  property  of  the  person  to  whom  the 
rest  of  the  cove  belonged.  It  also  appeared 
that  Sennen  Cove  was  rendered  a  proper 
place  for  the  landing  of  boats,  by  human  la- 
bour ;  and  that  rocks  had  been  removed,  and 
a  track  made  for  the  hauling  up  boats  to  a 
place  above  the  reach  of  the  sea. 

It  has  been  objected,  that  there  was  no 
consideration  for  the  custom  of  taking  tolls 
from  the  owners  of  boats  who  did  not 
make  use  of  the  capstan  to  draw  up  their 


boats  from  the  sea.  Although  it  is  not  d* 
ways  necessary  to  use  the  capstan,  yet,  if 
boats  in  certain  seasons  could  not  safely 
approach  this  place,  unless  they  were  cer- 
tain of  having  the  assistance  of  the  rope 
and  the  capstan  to  draw  them  out  of  the 
surf  of  the  sea,  we  think  that  the  keepii^ 
of  the  capstan  and  rope  ready  for  the 
use  of  fishermen  who  resort  to  this  cove, 
is  a  sufficient  consideration  for  a  toll  to 
be  paid  by  them,  whether  they  actually 
use  it  or  not.  No  boats  could  put  to  sea 
with  anything  like  safety,  if  proper  meana 
were  not  provided  to  draw  them  out  of  the 
breakers  in  case  a  strong  wind  should  set 
in  towards  the  land.  Although  the  fisher- 
men may  not  always  use  the  capstan,  it  is  of 
advantage  to  them — nay,  it  is  essential 
to  their  safety — that  it  should  be  kept 
ready  for  them.  The  keeping  of  a  cap- 
stan for  such  a  purpose  is  a  sufficient  con- 
sideration for  a  reiasonable  toll.  There  is 
no  doubt  that  the  King  may  at  this  time 
establish  a  reasonable  toll  for  the  performer 
ance  of  any  duty  that  the  public  conveni- 
ence or  safety  requires  should  be  perr 
formed. 

The  creation  of  a  toll  is  only  a  mode  of 
paying  for  a  public  service.  The  power 
of  creating  toll  depends  upon  the  neces- 
sity of  the  service,  and  the  reasonableness 
of  the  toll  taken  for  it.  If  the  service  be 
not  of  public  advantage,  or  the  toll  be  un- 
reasonable, it  cannot  be  supported.  But 
it  is  impossible  to  contend  that  this  capstan 
and  rope  are  not  of  the  greatest  impor- 
tance to  these  fishermen  :  and  it  was  not 
suggested,  either  at  the  trial,  or  in  the  ar- 
gument here,  that  the  toll  demanded  wa$ 
excessive  or  unreasonable.  If  the  plain- 
tiff had  purchased  this  land  a  year  ago« 
had  made  a  landing-place  in  this  cove^ 
had  built  a  capstan,  provided  a  proper 
rope,  and  undertaken  to  keep  the  capstan 
and  rope  in  a  proper  state,  at  all  times, 
for  the  use  of  the  fishermen,  it  would  have 
been  a  sufficient  consideration  for  the 
grant  of  such  a  toll  by  the  Crown,  as  the 
jury  have  found  was  due  to  the  plaintiff 
by  virtue  of  a  custom. 

Now,  it  is  well  known  that  many  tolls 
are  good  under  a  custom,  of  which  a  good 
grant  could  not  be  made  at  the  present 
time.  A  custom  which  is  proved  to  have 
existed  immemorially  will  be  good  if  it  be 
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of  such  a  nature  that  it  is  possible  that  it 
can  have  had  a  good  beginning.  Although 
it  be  such  as  to  confer  what  the  King  can- 
not  now  grant,  yet  if  it  be  not  contrary  to 
reason  it  may  be  supported ;    for  it  might 
have  had  its  commencroent  from  an  act  of 
the  legislature ;  custom  is  a  local  law  which 
supersades    the    general   law.     Littleton 
gives  us  the  maxim,  Consuetttdo^  ex  cerldt 
causd  rationabili  usitatd,  prioat  communem 
leffem{l).  The  custom  on  which  the  plain- 
tiff rests  his  claim  appears  to- us  to  be  rea- 
sonable— convenient  even  for  those  who 
resist  its  establishment — advantageous  to 
the  public,  by  encouraging  a  valuable  fish- 
ery— ^and  highly  beneficial,  as  tending  to  the 
preservation  of  human  life:   therefore  we 
have  no  doubt  that  this  is  a  valid  custom.  In 
the  case  of  The  Earl  of  Falmouth  v.  Pen^' 
rose  (2),  the  validity  of  the  custom  was  ne- 
ver disputed.     The  objection  there  taken, 
was,  that  the  pleadings  were  not  applicable 
to  the  case  proved.     At  the  trial  of  this 
cause  it  was  proposed  to  examine,  as  a 
witness  for  the  defendant,  to  disprove  the 
custom,  a  man  who  admitted  that  he  was 
then  a  fisherman  frequenting  Sennen  Cove. 
My  learned  Brother  rejected  this  person's 
evidence,  and  we  are  of  opinion  that  he 
was  not  a  competent  witness.     Although 
the  declaration  did  not  set  out  the  custom, 
yet,  as  the  plaintiff  claimed  his  right  upon 
a  custom,  and  the  defence  consisted  in  a 
denial  of  it,  the  judgment  in  this  case; 
with  evidence  shewing  that  the  question 
at  the  trial  was,  whether  there  was  a  cus- 
tom or  not,  would  be  admissible,  should  an 
action  be  brought  against  the  witness  for 
landing  fish  in  Sennen  Cove  without  pay- 
ing the  toll.     Whenever  customs  are  set 
up,  judgments   in  causes  between  other 
parties  are  admissible  in  evidence  to  prove 
or  disprove  such  customs.     The  witness 
had,  therefore,  a  direct  and  immediate  in- 
terest to  obtain  a  verdict  for  the  defen- 
dant ;  as    he  might  use  such  verdict  to 
protect  himself  in  case  an  action  should  be 
brought  against  him  for  the  non-payment 
of  tolls  due  on  the  landing  of  fish  by  him- 
self.    This  point  is  expressly  decided  by 
the  case  of  The  Company  of  Carpenters  v. 
Hayward{3),  where   witnesses  were  re- 

(l)Lit.MCt.  169. 

(9)  6  Barn.  &  Cress.  385. 

(3)  1  Doug.  S74. 


J€cted  who  were  called  to  prove  that  they 
had  worked  as  carpenters  in  Shrewsbury 
though  not  free  of  the  Company ;  and 
Lord  Mansfield  said,  *'If  the  Company 
had  failed  in  establishing  the  custom,  the 
witnesses  would  have  been  discharged 
from  actions  for  which  they  were  liable 
for  the  breach  of  it.*'  We  do  not  mean  to 
say  that  an  intention  to  bring  fish  into 
Sennen  Cove  immediately  after  the  cause 
was  tried,  or  the  having  brought  fish  there 
without  paying  the  tolls  so  long  ago  as 
that  those  who  brought  them  were  pro- 
tected by  the  Statute  of  Limitations,  would 
render  witnesses  incompeten}.  The  former 
have  no  interest,  and  the  interest  of  the 
latter,  like  that  of  an  heir-at-law,  is  future 
and  contingent.  If  such  persons  were  not 
competent  witnesses,  none  who  had  any 
knowledge  upon  the  subject  would  be  re- 
ceived who  could  disprove  a  toll* thorough 
or  a  toll- traverse.  We  put  the  incompetency 
of  the  witness  upon  the  ground  of  his 
immediate  liability  to  an  action  in  the 
event  of  the  verdict  being  for  the  plaintiff, 
and  of  his  being  relieved  from  that  liability 
by  a  verdict  for  the  defendant*  We  are 
of  opinion  that  the  rule  for  a  new  trial 
must  be  discharged. 

Rule  discharged* 


1828.     >  v         s 

November.;    crook k,  £x  par/ir. 

Fine — Passing  of 

Where  one  of  two  vouchees  had  become  m- 
sane  after  he  had  executed  the  deed  to  lead 
the  uses,  but  before  the  passing  of  the  fne^ 
and  so  remained,  — The  Court  refused  to 
allow  the  fine  to  pass  as  to  the  lunatic,  but 
directed  that  it  should  be  taken  as  to  the  other 
vouchee  alone. 

Mr.  Serjeant  Stephen,  on  a  former  day 
in  this  term,  moved  that  this  recovery  might 
pass  and  be  perfected  as  of  this  term,  al- 
though it  had  been  suffered  so  long  since 
as  Michaelmas  term  1816.  The  learned 
Seijeant  founded  his  motion  on  affidavit,  in 
which  it  was  sworn  that  there  were  two 
vouchees  ;  that  they  had  both  executed  the 
deed  to  lead  the  uses ;  but  that,  ahortly 
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after  baving  so  executed  it,  one  of  them 
bad  become  insane,  and  so  remained  at  the 
time  of  the  application.  It  also  appeared, 
that  the  warrants  of  attorney  had  been  taken 
ondifferent  pieces  of  parchment  ;  as  to  which 
the  case  of  Lang  demandant,  Lee  tenant, 
Woodhouse  and  others  vouchees  (1),  was  re- 
ferred to,  where  the  Court  held  that  it  was  no 
objection  to  the  passing  of  a  recovery,  that 
the  warrants  of  attorney  of  several  vouchees 
were  on  separate  pieces  of  parchment,  or 
that  the  order  in  which  their  names  stood 
therein  varied  from  that  which  appeared  in 
the  dedimus. — But, 

The  Court  said,  that  as  one  of  the  vouchees 
bad  become  insane  since  his  execution  of 
the  deed  to  lead  the  uses,  they  were  in- 
clined to  think  that  the  recovery  could  not 
be  suffered  to  pass  as  to  him :  and,  after 
having  taken  time  to  consider,  tiiey,  on  this 
day,  ordered  that  the  recovery  should  pass 
as  to  the  other  vouchee  alone  ;  referring  to 
the  case  of  Jameson  plaintiff,  Fletcher  and 
others  deforciants  (2),  where  it  was  ordered 
that  a  fine  might  pass  as  to  all  the  defor- 
ciants save  one,  who  had  become  a  lunatic, 
on  the  ground,  that,  had  he  continued  of 
found  mind,  he  might  have  revoked  his 
authority  before  the  fine  was  perfected,  and 
could  not  be  said  to  be  consenting  at  the 
time  of  its  passing. 

rtat. 


1828. 
November 


.} 


HARRINGTON  V,  H'DOWELL. 


Baron  and  feme. — Authority  of  wife  to 
contract  for  Iier  husband. 

The  plaintiff  engaged  with  the  defendant ^ 
for  the  services  of  his  (the  plaintiff  *s J  wife  on 
a  voyage  from  the  East  indies  to  this  coun- 
try^  and  the  wi/'e^  being  enceinte  and  unable 
to  perfoi-m  the  duties  she  had  undertaken^ 
afterwards  agreed  to  procure  a  substitute 
at  St,  Helena,  and  that  the  wages  paid  to 
such  substitute  should  be  deducted  from  the 
sum  to  be  paid  for  her  services :  to  which 
agreement  the  husband  subsequently  assented. 
By  a  second  agreement,  the  wfe  released  the 

(1)1  Boi.&Pttl.31. 
(9)  Mkb.  18f7. 


defendant  from  the  residue  of  the  money  due 
to  herself: — Held,  that  by  adopting  the  first 
contract  made  by  the  wife  at  St,  Helena,  the 
plaintiff  impliedly  gave  her  authority  to  enter 
into  the  second  agreement,  and  was  there" 
fore  bound  by  it. 

This  was  an  action  of  assumpsit. 

The  first  count  of  the  declaration  stated 
— That  on  &c.,  at  Calcutta  in  the  East 
Indies,  to  wit,  at  &c.,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant, 
would  suffer  and  permit  one  Ann,  then  and 
still  being  the  wife  of  the  plaintiff,  to  enter 
into  and  on  board  of  a  certain  ship  or  vessel 
called  the  Princess  Charlotte  of  Wales,  then 
lying  and  being  in  the  port  of  Calcutta  in 
the  East  Indies  aforesaid,  and  bound  on  a 
voyage  from  thence  to  the  port  of  London, 
and  would  suffer  and  permit  the  said  Annto 
proceed  therein  and  therewith  as  the  servant 
of  the  defendant,  and  in  that  capacity  to 
attend  and  wait  upon  the  defendant  and  his 
family  during  the  said  voyage  which  the 
defeiMlant  and  his  said  family  were  then 
about  to  make  in  and  on  board  of  the  said 
ship,  he,  the  defendant,  undertook  and  pro- 
mised the  plaintiff  to  retain  and  employ  the 
said  Ann,  so  being  the  wife  of  the  plaintiff^ 
as  such  servant  as  aforesaid,  and  to  pay 
the  plaintiff  eight  hundred  Sicca  Rupees  for 
such  service  on  the  arrival  of  the  said  ship 
or  vessel  in  England :  and  the  plaintiff 
averred  that  he,  confiding  in  the  said  pro- 
mise and  undertaking  of  the  defendant,  did 
afterwards,  on  &c.  aforesaid,  at&c.  aforesaid, 
stffer  and  permit  the  said  Ann  to  enter  into 
and  on  board,  and  the  said  Ann  did  then  and 
there  accordingly  enter  into  and  on  board  of, 
the  said  ship  or  vessel,  and  did  go  and  proceed 
therein  and  therewith  such  voyage  as  afore- 
said as  such  servant  as  aforesaid,  and  did 
in  that  capacity  attend  and  wait  upon  the 
defendant  and  his  said  family  a  great  part 
of  the  said  voyage :  and  although  the  plain- 
tiff was  always  ready  and  willing  to  suffer 
and  permit  the  said  Ann,  and  she,  the  said 
Ann,  was  always  ready  and  willing,  to  at- 
tend and  wait  upon  the  defendant  and  his 
said  family  as  such  servant  as  aforesaid 
during  the  remainder  of  the  said  voyage,  to 
wit,  at  &c.,  whereof  the  defendant  after- 
wards, to  wit,  on  &c.,  there  had  notice ; 
yet  the  defendant,  not  regarding  &c.,  but 
contriving  &c.,  did  not  nor  would  con- 
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thnle  the  said  Ann,  so  being  the  wife  of 
the  plaintiff,  in  his  said  service  and  employ- 
ment, or  suffer  her  to  attend  and  wait  upon 
the  defendant  and  his  said  family  during  the 
remainder  of  the  said  voyage,  but  wholly 
refused  and  neglected  so  to  do,  and  on  the 
contrary  thereof,  the  defendant,  afler  the 
making  of  his  said  promise  and  undertaking, 
and  during  the  continuance  of  the  said  voy- 
age, to  wit,  on  &c.,  dismissed  and  dis- 
charged the  said  Ann  from  and  out  of  his 
said  service  and  employment,  to  wit,  at  &c. : 
and  the  plaintiff  further  said  that  the  said 
ship  or  vessel  did  afterwards,  to  wit,  on  &c.) 
arrive  in  England,  to  wit,  at  &c.,  whereof 
the  defendant  there  had  notice ;  yet  the 
defendant,  further  disregarding  his  said 
promise  and  undertaking,  did  not  nor  woald 
then,  nor  at  any  time  afterwards  (although 
oflen  requested  so  to  do),  pay  the  plaintiff 
the  said  eight  hundred  Sicc^  Rupees,  or  any 
part  thereof,  but  had  hitherto  refused  so  to 
do,  to  wit,  at  &c. :  and  the  plaintiff  averred 
chat  the  said  eight  hundred  Sicca  Rupees,  at 
the  time  of  making  the  said  promise  and 
undertaking  of  the  defendant,  and  also  at 
the  time  when  the  said  ship  arrived  in  Eng- 
land, were,  and  from  thence  hitherto  have 
been  and  still  are  of  great  value,  to  wit,  of 
the  value  of  100/.  of  lawful  &c.,  to  wit,  at 
&c. 

The  second  count  stated — That,  in  con- 
sideration that  the  said  Ann^  so  being 
the  wife  of  the  plaintiff,  rvould^  at  the  like 
request  of  the  plaintiff,  enter  into  and  on 
hoard  of?L  certain  other  ship  &c.,  and  mould 
proceed  therein  and  therewith  as  the  servant 
of  the  defendant,  and  in  that  capacity  at- 
tend and  wait  upon  the  defendant  and  his 
family,  &c.  &c.,  the  defendant  undertook 
&c.  &c.,  as  before. 

The  third  count  stated — That  theretofore, 
and  before  the  making  of  the  promise  and 
undertaking  of  the  defendant  thereinbefore 
next  mentioned,  it  had  been  agreed  by  the 
plaintiff  and  defendant  that  the  said  Ann, 
so  being  the  wife  of  the  plaintiff,  should 
enter  into  and  on  board  of  a  certain  other 
ship  or  vessel  called  &c.,  and  should  pro- 
ceed therein  and  therewith  as  the  servant 
of  the  defendant,  and  in  that  capacity  attend 
and  wait  upon  the  defendant  and  his  said 
family  during  the  said  last-mentioned  voy- 
age which  the  defendant  and  his  said  family 
\vere  then  about  to  make  in  and  on  board  of 


the  said  last-mentioned  ship,  and  that  tba 
defendant  should  retain  and   employ   the 
said  Ann,  so  being  the  wife  of  the  plaintifi^ 
as  such  servant  as  last  aforesaid  dnring  the 
continuance  of  the  said  last-mentioned  voy- 
age, and  pay  him,  the  plaintiff,  eight  hun- 
dred Sicca  Rupees  for  such  services  as  last 
aforesaid  on  the  arrival  of  the  said  last- 
mentioned  ship  in  England ;  and  that  the 
said  Ann,  before  the  making  of  the  pro- 
mise  and    undertaking   of  the  defendant 
thereinafter  next  tnentioned,  had  entered 
into  and  on  board  of  the  said   last-men- 
tioned ship  as  such  servant  as  last  afore* 
said,  and  had  in  *that   capacity    attended 
and  waited  upon  the  defendant  and  his  fa- 
mily the  said  part  of  the  said  last-mentioned 
voyage,  to  wit,  from  the  port  of  Calcutta 
aforesaid  to  the  island  of  St.  Helena,  in  the 
Atlantic  ocean,  to  wit,  at  &c. :  and  there- 
upon afterwards,  on  &c.,at  St.  Helenaafore- 
said,  to  wit,  at  fire,  aforesaid,  in  consider- 
ation of  the  premises  last  aforesaid,  and  also 
in  consideration  that  the  said  Ann,   then 
and  still  being  the  wife  of  the  plaintiff,  at 
the  request  of  the  defendant,  would  find  out 
and  engage  some  other  person  to  suj^ly 
the  place  of  her,  the  said  Ann,  as  such  ser- 
vant as  last  aforesaid,  to  attend  and  wait 
upon  the  defendant  and    his   said  family 
during  the  remainder  of  the  last-mentioned 
voyage,  and  also  in  consideration  that  the 
plaintiff,  at  the  like  request  of'  the  defen- 
dant, would  suffer  and  permit  him  to  de- 
duct and  retain  the  amount  of  whatever 
wages  he  should  be  compelled  to  pay  to  the 
person  so  supplying  the  place  of  the  saki 
Ann  as  such  servant  as  last  aforesaid,  from 
and  out  of  the  said  sum  of  eight  hundred 
Sicca  Rupees,  so  agreed  to  be  paid  by  the 
defendant  to  the  plaintiff  for  the  service  of 
the  said  Ann  as  last   aforesaid,  he,    the 
defendant,  undertook  and  then  and   there 
faithfully  promised  the  plaintiff  to  pay  him 
the  residue  of  the  said  last-mentioned  eight 
hundred  Sicca  Rupees  on  the  arrival  of  the 
said  last-mentioned  ship  in  England :   and 
the  plaintiff  averred  that,  confiding  in  the 
said  last-mentioned  promise  and  undertak- 
ing of  the  defendant,  the  said  Ann  did  after- 
wards, to  wit,  on  &c.  last  aforesaid,  at  St. 
Helena  aforesaid,  to  wit,  at  &c.,  find  oot 
and  engage  a  certain  other  person,  to  wit« 
one  Mary  Romaine,  to  suppiiy  the  place  af 
the  said  Ann  as  such  servant  at  last  afore- 
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nidt  and  to  attend  and  wait  upon  die  defen- 
dant and  his  said  family  during  the  remain- 
der of  the  said  last-mentioned  voyage  ;  and 
the  said  Mary  Romaine  did  accordingly 
supply  the  place  of  the  said  Ann,  and  at- 
tended and  waited  upon  the  defendant  and 
his  family  as  last  aforesaid  :  and  the  plain- 
tiff  further  said  that  the  said  last-mentioned 
ship  did  afterwards,  on  &c.,  arrive  in  Eng- 
land, to  wit,  at  &c.,  and  the  defendant  did 
then  and  there  pay  to  the  said  Mary  Ro- 
maine, for  and  on  account  of  such  voyage 
as  laat  aforesaid^  a  certain  sum  of  money, 
to  wit,  80/. :  and  although  the  plaintiff  had 
always  hitherto  been  ready  and  willing  to 
permit  the  defendant  to  deduct  and  retain 
the  said  SOL  out  of  the  said  last-mentioned 
eight  hundred  Sicca.Rupees ;  yet  the  defen- 
dant, not  regarding  his  said  last-mentioned 
promise  &c.,  did  not  nor  would  then  or  at 
any  time  afterwards  (although  requested 
&c.)  pay  the  plaintiff  the  residue  of  the  said 
last-mentioned  eight  hundred  Sicca  Rupees, 
or  any  part  thereof,  but  had  hitherto  wholly 
refused  so  to  do,  &c.  &c. 

The  fourth  count  stated — that  the  defen- 
dant, theretofore,  and  before  the  making  of 
his  promise  and  undertaking  thereinafter 
next  mentioned,  had  taken  and  retained 
the  said  Ann,  tlien  and  still  being  the  wife 
of  the  plaintiff,  into  the  service  and  employ 
of  him  the  defendant,  to  attend  and  wait 
upon  him,  the  defendant,  and  his  said  fa- 
mily during  a  certain  voyage  &c.,  at  cer- 
tain wages  or  salary,  to  wit,  &c.,  which  the 
defendant  had  agreed  to  pay  to  the  plaintiff 
for  such  services  as  last  aforesaid;  and 
that  the  said  Ann,  before  &c.,  had  gone 
and  proceeded  in  and  on  board  of  the  said 
last-mentioned  ship  great  part  of  the  said 
Jast-menttoned  voyage,  as  such  servant  as 
last  aforeaaidi  and  had  in  that  capacity  at- 
tended and  waited  upon  the  defendant  and 
his  said  family  the  aaid  part  of  the  said  last- 
mentioned  voyage*  to  wit,  from  the  port  of 
Calcutta  afweaaid  to  the  island  of  St.  He« 
leaa  aforesaid,  to  wit,  at  &c« ;  and  that  the 
said  Ann,  before  &c.,  and  during  the  con- 
tinuance of  the  said  last-mentioned  voyage, 
had  become  and  was  sick,  ill,  and  disordered, 
to  wit,  at  &Cm  whereof  the  defendant  there 
had  notice ;  and  thereupon  afterwards,  to  wit, 
on  &c.,  at  St.  Helena  aforeaaid,  to  wit,  at 
&c,  in  considei'atwn  of  the  premises  last 
aforesaid,  and  that  the  said  Ann,  then  and 
Vol.  VJI.C.P. 


still  being  the  wife  of  the  plaintiff,  at  the 
like  request  of  the  defendant,  would  engage 
some  other  person,  &c.  8cc.  as  before. 

Then  followed  a  count  for  wages  and 
salary  due  from  the  defendant  to  the  plain- 
tiff for  and  in  respect  of  the  service  of  his 
said  wife  ;  counts  for  work  and  labour  by 
the  plaintiff,  his  wife  and  servants ;  the 
common  money  counts;  and  an  account 
stated. 

The  defendant  pleaded  the  general  issue; 

At  the  trial,  before  the  Lord  Chief  Justice, 
at  the  Sittings  in  Middlesex,  after  last 
Trinity  term,  it  appeared  that  the  plaintiff 
was  a  dancing-master,  at  Calcutta,  and, 
wishing  to  return  to  England,  agreed  with 
the  defendant  for  the  hire  of  his  wife  as 
servant  for  the  voyage,  to  attend  the  defen- 
dant and  his  family  for  eight  hundred  Sicca 
Rupees,  the  value  of  which  in  British  money, 
at  the  then  rate  of  exchange  of  2s.  Oj^.  per 
Sicca  Rupee,  amounted  to  81/.  ISs,  4d, 
The  plaintiff's  wife  accordingly  entered 
into  the  defendant's  service  on  the  above 
terms  ;  but,  being  in  an  advanced  stage  of 
pregnancy,  she  became  unable  to  perform 
the  duties  she  had  undertaken,  and  on  the 
arrival  of  the  ship  at  St.  Helena,  it  was 
agreed  that  she  should  procure  a  substitute, 
and  that  the  wages  paid  to  such  substitute 
should  be  deducted  from  the  amount  sti- 
pulated to  be  paid  to  the  plaintiff.  The 
plaintiff's  wife  procured  for  a  substitute 
one  Mary  Romaine,  to  whom  it  was  agreed 
that  80/.  should  be  paid  for  her  attendance 
on  the  defendant  during  the  remainder  of 
the  voyage.  As,  however,  the  plaintiff's 
wife  remained  on  board  the  vessel,  and 
the  defendant  would  be  liable  to  the  cap- 
tain for  the  charge  of  bringing  her  home 
to  England,  she  gave  him  the  following 
discharge : — 

"  St.  Helena,  4th  April,  1  SiS. 

"  I  do  hereby  acknowledge  to  have  re- 
ceived from  James  M*Dowell,  Esq.  eight 
hundred  Sicca  Rupees,  being  in  full  of  all 
demands  for  my  attendance  upon  himself, 
Mrs.  M'Dowell,  and  family,  pursuant  to 
agreement  entered  into  at  Calcutta  between 
Mrs.  Henry  Sneyd  and  myself. 

Sicca  Rupees  800.  Ann  Harrington." 
Witness,  B.  Fearon." 

In .  the  course  of  the  voyage  home  the 
woman  was  confined,  and  necessarily  had  a 
cabin  to  herself  and  particular  attendance,. 
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for  which  the  captain  claimed  50k  from  the 
defendant,  she  being  in  his  suite.  On  the 
ship's  arrival  in  England  the  plaintiff 
brought  this  action  to  recover  the  sum  of 
5lL  13i.  4d,,  being  the  balance  of  the  sum 
at  first  agreed  to  be  paid  for  his  wife's  ser- 
vices, after  deducting  the  SOL  paid  for 
tlie  substitute  procured  at  St.  Helena. 
The  defendant  paid  1/.  13i.  4id,  into  court. 
His  Lordship  was  about  to  leave  it  to  the 
jury  to  say  whether  or  not  from  tlte  evi- 
dence they  thought  the  plaintiff's  wife  was 
authorized  to  make  a  new  contract,  when 
the  plaintiff  elected  to  be  nonsuited. 

A/r.  Serjeant  E,  Lanes  now  moved  for  a 
rule  calling  on  the  defendant  to  shew  cause 
why  that  nonsuit  should  not  be  set  aside, 
and  instead  thereof  a  verdict  be  entered  for 
50L  He  submitted  that  the  payment  of 
the  1/.  ISs.  4td,  into  court  admitted  the 
original  contract,  which  had  not  been  re- 
scinded by  any  act  of  the  defendant,  or  by 
any  authorized  act  of  the  wife,  and  that  al- 
though it  appeared  that  whilst  at  St.  Helena 
she  (the  wife)  had  given  the  defendant  a  re- 
ceipt releasing  him  from  all  claim  for  any 
part  of  the  eight  hundred  Sicca  Rupees,  yet 
that  that  agreement,  being  made  without 
the  sanction  or  authority  of  the  plaintiff, 
was  nugatory. 

By  the  Courts — We  are  of  opinion  that 
there  is  no  ground  for  this  application.  The 
facts  are  these.  The  plaintiff's  wife  was 
engsged  to  attend  upon  the  defendant  and 
family  during  a  homeward  voyage  from  the 
East  Indies.  She  was  at  that  time  (being 
enceinte)  not  in  a  fit  condition  to  undertake 
Buch  duties,  and  she  shortly  afterwards  be- 
came totally  incapacitated.  *  At  St.  Helena 
she  procured  a  substitute,  to  whom  it  was 
agreed  that  SOL  should  be  paid,  and  she 
afterwards  continued  on  board  the  vessel  at 
the  defendant's  charge;  in  consideration 
of  which  it  seems  she  agreed  to  give  up  all 
claim  to  the  residue,  and  signed  a  receipt 
to  that  effect.  The  first  agreement  as  to 
the  deduction  of  the  SOL  was  adopted  by 
the  plaintiff;  it  was,  therefore,  a  fair  pre- 
sumption for  the  jury  that  the  wife  had  the 
implied  authority  of  her  husband  to  relin- 
quish her  claim  to  the  residue. 

Rule  refused. 


1828.     7  OUUT  AND  OTRIRS  0.  THB  BISHOP 
Nov.   8.    $  OF  EXETBK,  AND  DOWLINO,  CLBBK. 

Evidence — Interested  Witness, 

In  a  quare  impedit,  the  father  of  the 
defendant  was  called  as  a  witness  for  Atm, 
and  it  appeared  that  the  witness  himself 
claimed  a  right  of  presentation  to  the  vacant 
rectory,  as  tenant  by  the  courtesy^  in  right 
of  his  late  wife^  who  was  seised  of  the  estate 
of  inheritance: — Held,  that  his  evidence 
could  not  be  received ;  although  it  was  con^ 
tended  that  las  right  (if  any)  had  beenfor^ 
feited  by  his  having  negUeied  to  present 
within  six  momihs  after  the  vacancy  hap* 
penedf  which  would  give  the  bishop  a  "right 
to  present^ — it  appearing  that  the  bishop  had 
not  acted  upon  that  right. 

Deed — Consideration  for    Grant,  wliere 
sufficient. 

By  a  deed^  bearing  date  the  17 th  of  April 
1762,  conveying  a  turn  of  an  advowson,  the 
considerations  were  thus  stated — *'  The  sum  rf 
twenty  shillings  paid  to  the  grantor  by  the 
grantee^  and  for  true  and  faithful  service 
done  unto  the  former  by  the  latter ;  as  also 
for  divers  other  good  and  valuable  causes 
and  considerations  him  (the  grantor)  there- 
unto moving : " — Held,  that^  in  the  absence 
of  all  pro^  of  fraud  and  covin,  the  conside' 
ration  (regard  being  had  to  the  date  of  the 
conveyance,)  must  be  presumed  to  be  valuable. 

This  was  a  quare  impedit. 

The  plaintiffs  were  devisees  in  trust  un- 
der the  will  of  William  Slade  Gully,  esq., 
deceased,  and  claimed  title  to  present  a 
clerk  to  the  rectory  of  Berrymaber  in  the 
county  of  Devon,  under  a  grant,  daled  the 
29th  of  April  1762,  from  one  Robert  Isaac, 
who  was  then  seised  in  fee  of  the  fourth 
turn  of  the  advowson,  and  to  which  turn 
the  avoidance  now  belongs.  The  defendant 
Dowling  claimed  as  tenant  in  tail  under  a 
settlement  executed  by  the  said  Robert 
Isaac  on  his  marriage  with  a  Mrs.  Blica* 
beth  Skiffe  in  1692.  They  had  isMie  one 
daughter,  vis.  Elizabeth  Isaac,  who  became 
seised  on  the  death  of  her  father  and  mo- 
ther, and  afterwards  married  one  Humphrey 
Pike.  Humphrey  Pike  and  hia  wife  died, 
leaving  one  Uobert  Pike  their  eldest  sod, 
who  intermarried  with  Rebecca  Levering. 
Robert  Pike  and  his    wife  died,   leaving 
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Elicabeth  the  wife  of  John  Dowling,  their 
eldest  daughter,  and  Rebecca  the  wife  of 
one  John  Cravy,  their  second  daughter, 
their  heirs.  Whereupon  Dowling  and  his 
wife,  in  right  of  his  wife,  and  CraVy  and 
his  wife,  in  right  of  his  wife,  became  seised ; 
and,  on  the  death  of  the  wife  of  John  Dow« 
ling,  her  estate  descended  to  the  defendant 
as  her  eldest  son  and  heir-at-law. 

At  the  trial,  before  Mr.  Justice  Park,  at 
the  last  Assises  at  Exeter,  John  Dowling, 
the  father  of  the  defendant,  was  called  as  a 
witness,  when  it  was  submitted,  that,  as  he 
himself  claimed  to  present  in  right  of  his 
wife,  who  in  her  life-time  was  seised  of  an 
estate  of  inheritance,  being  tenant  by  the 
courtesy,  he  was  interested  in  the  event  of 
the  suit ;  as,  if  the  plaintiff  obtained  a  ver- 
dict, he  would  be  entitled  to  a  writ  to  the 
bishop  under  the  statute  of  Westminster  the 
2nd,  chapter  50,  on  which  the  witness's 
title  would  be  concluded.  The  learned 
Judge,  thinking  the  objection  well  founded, 
rejected  the  testimony  of  John  Dowling. 

As  to  the  deed  of  1673,  the  defendant 
Dowling  pleaded  that  it  was  made  for 
the  intent  and  purpose  of  fraud  and  deceit, 
and  contrary  to  the  statute  of  the^27  Elisa- 
beth, c.  4.  (which  was  the  principal  question 
at  issue),  and,  on  its  being  produced,  it  ap- 
peared that  the  considerations  were  stated 
to  be,  the  "  sum  of  twenty  shillings  paid  to 
Robert  Isaac  by  one  Stevings,  and  for  true 
and  faithful  service  done  unto  Isaac  by 
Stevings;  as  also  for  divers  other  good 
and  valuable  causes  and  considerations  him 
the  said  Isaac  thereunto  moving : "  it  was 
thereupon  objected  for  the  defendant,  that 
the  deed  was  void  for  want  of  consideration, 
and  fell  within  the  provisions  of  the  statute 
27  Elizabeth.  The  learned  Judge  left  it 
to  the  jury  to  say  whether  the  consideration 
of  twenty  shillings,  coupled  with  "other 
good  and  valuable  considerations,"  was  not 
a  sufficient  consideration  ;  and  whether  the 
deed  of  settlement  under  which  the  de- 
fendant claimed  was  made  in  fraud  of 
the  deed  of  1 672.  The  jury  found  both 
points  in  the  affirmative,  and  accordingly 
gave  a  verdict  for  the  plaintiff. 

Mr*  Serjeant  Mereweiher  now  moved  for 
a  rule  nut  that  this  verdict  might  be  set 
aside  and  a  new  trial  had,  submitting — First, 
that  the  testimony  of  John  Dowling,  the 
father  of  the  plaintiff,  was  improperly  reject- 


ed, for  that,  although  he  might  once  have 
had  an  interest,  still  that  that  interest  had 
since  expired,  and  was  now  become  abso- 
lutely destroyed,  more  than  six  months  having 
elapsed  during  which  he  had  a  right  to  pre- 
sent.— Secondly,  that  the  deed  of  1672  was 
void,  not  merely  on  the  ground  of  the  inade" 
quacy  of  the  consideration,  but  on  the  ground 
that  there  was  no  valuable  consideration  at 
all  to  support  it,  either  at  law  or  in  equity ; 
that  the  first  consideration,  twenty  shillings, 
was  clearly  voluntary,  and  was  so  considered 
at  the  trial ;  and  that,  as  to  the  second  con- 
sideration, "  true  and  faithful  services  done 
and  performed,"  it  would  be  too  much  to 
asiumeihtit  such  service  ever  was  performed. 
He  contended  that  the  proper  question  for 
the  consideration  of  the  jury  was,  whether  the 
deed  of  1672  was  fraudulent  and  void  for 
want  of  consideration,  and  not  whether  the 
settlement  of  1692  was  made  in  fraud  of 
the  former  deed ;  that  the  deed  of  1 672 
was  bad  upon  the  face  of  it ;  that  no  parol 
evidence  could  be  admitted  to  prove  its  va- 
lidity ;  and  that  it  appeared  by  the  deed  of 
settlement  that  Isaac  never  acted  under  it. 
The  learned  Serjeant  cited  Comyns's  DU 
ge$i  (1),  where  it  is  said,  that,  **if  a  man 
bargain  and  sell  land  in  consideration  of  a 
marriage  before  had,  or  service  done,  it  is 
not  sufficient :"  and  he  argued,  that,  as  in 
this  case  it  was  not  possible  to  shew,  and 
it  nowhere  appeared,  that  any  service  had 
been  performed,  or  that  the  party  contract- 
ing was  ever  under  any  liability  to  perform 
any  at  the  time  the  deed  was  executed,  it 
must  clearly  be  considered  a  voluntary  deed, 
and  fraudulent  as  against  the  defendant 
Dowling,  whose  claim  was  founded  on  the 
marriage  settlement  executed  by  Isaac 
twenty  years  after  the  date  of  the  supposed 
deed  of  1672. 

By  the  Coutt* — Two  objections  are  made 
to  the  verdict  which  the  jury  in  this  case 
have  found  for  the  plaintiff,  and  in  support 
of  the  application  for  a  new  trial.  The  first 
objection  is,  that  the  testimony  of  John  Dow- 
ling, the  father  of  the  defendant  Dowling, 
was  improperly  rejected.  On  his  being 
tendered  as  a  witness,  however,  it  appeared 
that  he  was  tenant  by  the  courtesy,  and  took 
a  derivative  title  in  right  of  his  wife,  who 

(1)  Tit.  *'  Bargain  and  Sale/*  B.  11. 
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was  seised  of  the-  inheritance  which  de^cen* 
ded  to  her  from  Isaac,  under  whom  tho 
defendant  originally  claimed.  John  Dow- 
ling,  the  witness,  therefore  had  a  direct  in- 
terest, and  it  is  clear  that  he'  might  and 
ought  to  have  presented  when  he  became 
possessed  of  the  turn,  as  the  fruits  were 
then  in  him,  and  on  the  death  of  his  wife  he 
was  entitled  to  hold  for  his  life  as  tenant 
by  the  courtesy.  Besides,  if  |he  plaintiff's 
right  were  defeated,  nothing  could  deprive 
tbe  defendant  Dowling  of  his  right  to 
present,  as  they  both  claimed  under  one 
person  ;  and  although  it  has  been  said  that 
the  interest  of  the  defendant's  father  has 
long  since  ceased,  more  than  six  months 
having  elapsed  since  it  was  his  turn  to  pre- 
sent, and  he  not  having  done  po,  yet,  in  the 
event  of  the  plaintiff's  not  succeeding,  the 
right  of  the  party  possessed  for  that  turn 
would  not  be  barred  until  the  bishop  had 
taken  upon  himself  to  present :  for,  in  case 
of  such  default,  the  right  is  in  the  bishop ; 
and,  if  he  do  not  present,  the  archbishop 
may ;  and  if  the  archbishop  do  not  do  ao, 
then  the  king  is  entitled,  by  virtue  of  hi* 
prerogative.  But,  as  the  bishop  has  not  acted 
strictly  on  his  right,  the  witness  mi^it  not 
have  been  prevented  from  presenting,  al- 
though the  six  months  had  expired.  He, 
therefore,  had  a  direct  interest  in  defeating 
the  plaintiff's  claim,  and  consequently  was 
properly  rejected. 

Secondly,  it  has  been  urged  that  the  deed 
of  1672  was  voluntary,  and  therefore  void 
» as  against  subsequent  purchasers.  In  the 
case  of  Doe  dL  Watson  v*  RoiUUdge  (2) 
it  was  decided,  that,  in  order  to  make  a 
voluntary  settlement  void  agaiast  a  subse- 
quent purchaser  within  the  statute  of 
Elizabetli,  it  must  be  covinous  and  frau- 
dulent, not  voluntary  only ;  .and  although 
in  Doe  d,  OtUy  v.  Manning  (5)  it  was 
held,  that  if  a  settlement  of  lands  be  puiely 
voluntary,  as,  if  made  in  consideration 
of  natural  love  and  afiection,  it  is  void  as 
against  a  subsequent  purchaser  for  a  valua- 
ble consideration ;  yet  the  ground  was  that 
tlie  law  would  in  such  a.  case  iiifer  fraud, 
upon  the  true  construction  of  the  statute,  as 
the  law  alone  is  to  judge  as  to  what  shall  be 
fraud  and  covin  as  arising  out  of  facts  and 
intents.     Here,  however,  the  presumptioQ 

(«)  Cowp.  705. 
(3)  9  Esst,  59, 


of  fraud  fails,  as  the  deed  was  in  part 
founded  on  a  pecuniary  consideration ;  and 
although  the  sum  of  twenty  shillings  might 
be  considered  as  voluntary,  yet  it  was  cou- 
pled with  *'  true  and  faithful  services  done ;" 
and  although  the  subsequent  words  **  and 
divers  other  good  and  valnable  causes  and 
considerations"  may  be  supposed  to  be 
merely  ornamental,  yet  the  two  first  consi- 
derations are,  we  think,  sufficient  to  support 
the  deed :  and,  considering  that  the  deed  was 
executed  more  than  one  hundred  and  fifty 
-years  since,  and  regard  being  had  to  the 
variations  and  fluctuations  in  the  value  of 
money  according  to  times  andeireumstancet, 
it  would  be  too  much  for  us  to  say  that 
twenty  shillingd^  was  at  that  time  nothing 
more  than  a  nominal  consideration.  But  it 
has  been  said,  that,  if  a  person  bargain  and 
sell  land  in  consideration  of  service  done,  it 
is  not  a  sufficient  consideration  to  support 
the  conveyance  ;  and  Comyn»*9  Digest  has 
been  referred  to  in  support  of  that  position. 
That  learned  writer  does  not  lay  it  down  as 
an  express  authority,  but  he  merely  says, 
that  it  seems  to  be  so,  and  he  refers  te 
DaUison*s  Reports  (4).  It  must  be  admit- 
ted, that,  if  it  could  be  shewn  that  such  ser- 
vices were  gratuitous,  or  without  legal  con- 
sideration, the  deed  would  be  void ;  but 
here,  enough  appears  to  warrant  us  in  pre- 
suming that  the  services  done  were  valnable^ 
and  that  they  had  been  actually  performed 
We,  therefore,  think  that  the  deed  of  1672 
must  prevail  agaiast  the  subsequent  one  of 
1692,  and,,  consequently,  that  there  is  no 
ground  for  disturbing  the  verdiet. 

Rule  refused. 


1828.      > 
Nov.  8.    j   '^^^  ^-  »^^*- 

Pleading — Allegation  of  title  in  Quare 
Impedit. 

In  a  quare  impedit,  ike  declaration  HaHtd 
thai  R*  R,  w€U  seised  of  the  adoowson  and 
died  iniestaie ;  that  the  adwmson  descended  fa 
hit  four  daughters'^  Mary  the  wife  of  T,  W^ 
Jane  the  wife  of  W.  S.^  Prudence  the  wife  of 
/.  ^.,  and  Grace  the  wife  of  Francis  Isaac; 
txnd  that  the   church  became  vacant;    thai 

(4)  Page  18. 
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U  heUmged  to  T^  W.  and  Mary  his  mfe^  m 
right  of  the  said  Maryy  to  present ;  and  that 
ikay  accordingly  presented:  it  Toas  then 
averred  that  the  said  Fronds  Isaac  and  Grace 
his  wife  died  so  seised  of  the  same  one  fourth 
part  of  the  said  Grace  of  and  in  the  adeem* 
eon^  after  whose  death  it  came  to  Robert 
Isaac,  son  and  heir  of  the  said  Grace: — 
Held,  (on  motion  in  arrest  of  judgment,  on 
the  ground  that  it  was  not  alleged  that  Grace 
was  seised  of  a  fourth  part  before  her  deaths 
but  merely  that  it  descended  to  the  four  daugh^ 
tersofR.  R.,  that  it  belonged  to  T.  W.  and 
Mary  his  wife  to  present,  and  that  they  did 
so,)  that  the  allegation  tliat  Grace  died  seised 
of  one  fourth  part,  was  sufficient. 

The  declaration  in  this  case  stated,  that 
one  Richard  Roberts,  on  the  i$d  of  May 
ISOS,  was  seised  of  the  advowson  of  the 
rectory  and  parish  church  of  Berrymaber 
in  the  county  of  Devon,  in  gross  by  itself, 
as  of  fee  and  right ;  that,  on  the  26ih  of 
December  1622,  Roberts  died  so  seised, 
and  intestate ;  that,  after  his  death,  the 
advowson  descended  and  came  to  Mary  the 
wife  of  Thomas  Westcott,  Jane  the  wife  of 
William  Squire,  Prudence  the  wife  of  John 
Amory,  and  Grace  the  wife  of  Francis 
Isaac,  the  daughters  and  co-heiresses  of  the 
said  Richard  Roberts  deceased, — that  is  to 
to  say,  to  the  said  Mary  the  eldest  daugh- 
ter, Jane  the  second  daughter,  Prudence 
the  third  daughter,  and  Grace  the  fourth 
daughter;  whereupon  Westcott  and  Mary 
his  wife,  in  right  of  the  said  Mary,  Squire 
and  Jane  his  wife,  in  right  of  the  said  Jane, 
Amory  and  Prudence  his  wife,  in  right  of 
the  said  Prudence,  and  Isaac  and  Grace  his 
wife,  in  right  of  the  said  Grace,  became 
and  were  seised  of  the  sameadvowson  ;  that 
the  church,  whilst  they  were  so  seised,  to  wit, 
on  the  17th  of  January  1630,  became  vacant, 
whereupon  it  beloi^d  to  Westcott,  Squire, 
Amory,  and  Isaac,  in  right  of  their  respective 
wives,  to  present ;  but,  because  they  did  not 
agree  among  themselves  jointly  to  present, 
it  belonged  to  Westcott  and  Mary  his  wife, 
in  right  of  the  said  Mary,  as  eldest  daugh- 
ter of  the  said  Richard  Roberts,  to  present 
for  that  turn,  being  the  next  and  first 
avoidance  of  the  church  after  the  death  of 
Roberts ;  whereupon,  Westcott  and  Mary 
his  wife,  in  right  of  the  said  Mary,  on  the 
17  th  of  January  1630,  presented  George. 


Westootti  their  derk.  It  wlit  then  averred, 
that  the  said  FraAcis  Isaac  and  Grace  his 
wife,  on  the  1st  of  November  1662,  died 
so  seised  of  the  same  one  fourth  part  of  the 
aaid  Grace  of  and  in  the  advowson  ;  after 
whose  death,  the  same  purparty  or  fourth 
part  of  the  said  advowson  descended  and 
came  to  Robert  Isaac,  son  and  heir  of  the 
said  Grace. 

Mr.  Serjeant  Merewether  now  moved  in 
arrest  of  judgment,  on  the  ground  that  it 
was  not  alleged  that  Grace  was  seised  of  a 
fourth  part  of  the  advowson  before  her 
death,  as  it  was  mferely  averred  that  the 
advowson  descended  to  the  four  daughters 
of  Roberts,  and  that  it  belonged  to  the 
eldest  daughter  and  her  husband  to  present, 
and  that  they  accordingly  did  present.  In 
the  Second  Institute,  it  is  said  (1),  "By  the 
common  law,  if  an  advowson  descends  to 
divers  coparceners,  if  they  cannot  agree  to 
present,  the  eldest  sister  shall  have  the  first 
turn,  and  the  second  the  second  turn,  et  sie 
de  ceteris,  every  one  in  turn  according  to 
seniority ;  and  this  privilege  extends  not 
only  to  their  heirs,  but  to  the  several  as- 
signees of  every  coparcener,  whether  he 
hath  the  estate  of  them  by  conveyance,  or 
by  act  in  law,  as  tenant  by  the  courtesy,  he 
shall  have  the  same  privilege  by  presenting 
in  turn  as  the  sisters  had  :  therefore,  albeit 
the  coparceners  do  make  composition  to 
present  by  turn,  this  being  no  more  than 
the  law  doth  appoint,  expressio  eorum  quce 
taeite  insunt  nihil  operatur ;  therefore  they 
remain  coparceners  of  the  advowson,  and 
the  inheritance  of  the  advowson  is  not  di- 
vided ;  and,  notwithstanding  this  confposi- 
tion,  they  may  join  in  a  quare  impedit,  if  any 
stranger  usurp  in  the  turn  of  any  of  them; 
and  the  sole  presentation  out  of  her  turn 
did  not  put  her  sister  out  of  possession  in 
respect  of  the  privity  of  estate,  no  more 
than  if  one  coparcener  taketk  the  whole 
profits." 

It  should  have  been  alleged,  that,  be* 
cause  the  four  sisters  did  not  agree  jointly 
to  present,  Grace  became  seised  of  one 
fourth  part  of  the  advowson,  and  that  she 
afterwards  died  so  seised  of  the  same  one 
fourth  part ;  and,  as  there  was  no  allegation 
of  a  seisin  in  her  previous  to  her  death,  the 
declaration  cannot  be  supported. 

(1)  Ptga  565. 
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By  the  CaurL^^As  it  wai  alleged,  that, 
after  the  death  of  Roberts,  the  advowson 
descended  and  came  to  his  four  daughters 
and  co'heiresses,  and  that  their  husbands 
respectively  became  seised  in  their  right, 
it  was  sufficient  to  state  in  the  declaration 
that  one  of  the  daughters  died  seised  of  her 
one  fourth  part,  and  that,  on  her  death,  the 
same  fourth  part  descended  to  her  heir. 

Bute  refused* 


1828.     7      SHARP  9.  B.  ABBBY,  W.  LBOH, 
Nov.  20.  3  AND  C.  HABVICK. 

Pleading — Bail-bond,  how  declared  on. 

On  demwrrer  io  a  declaration  in  debt  on  a 
bail-bond,  for  not  alleging — *^that  ant^gldavit 
of  the  cause  of  action  against  the  defendant 
in  the  original  suit  was  made  and  filed ;  or 
that  the  sum  or  sums  specified  in  any  such 
affidavit  was  or  were  indorsed  on  the  writ ; 
or  that  the  writ  was  marked  or  indorsed  for 
bail;  or  that  the  bail  was  taken  for  the  sum 
or  sums  indorsed  ottthe  writ : " — Held,  that 
these  several .  allegations  were  unnecessary, 
emd  that  the  declaration  was  good  mithoiU 
them. 

This  was  an  action  of  debt  on  a  bail-bond. 

The  declaration  stated,  that,  whereas 
R.  Abbey,  theretofore  and  in  the  life-time  of 
C.  S.,  to  wit,  on  &c.,  to  wit,  at  &c.,  was 
taken  and  arrested  by  A.  S.  and  C.  S.,  then 
being  sheriffs  of  the  county  of  Middlesex, 
at  the  suit  of  tlie  said  H.  Sharp,  the  plain- 
tiff in  this  suit,  by  virtue  of  a  certain  writ 
of  our  lord  the  now  king,  called  a  capias  ad 
respondendum,  directed  to  the  sheriff  of  the 
county  of  Middlesex,  out  of  the  Court  of 
our  lord  the  King  of  the  Bench  at  Westmin- 
ster, in  the  said  county  of  Middlesex,  before 
that  time  in  due  manner  issued,  and  re- 
turnable therein  in  fifteen  days  of  Easter  in 
the  said  year  of  our  Jjord  1828,  at  the  suit 
of  the  pkintiff  against  the  said  R.  Abbey ; 
by  which  said  writ  the  said  sheriff  was  com- 
manded that  he  should  take  the  said  R. 
Abbey  if  he  should  be  found  in  his  baili- 
wick, and  him  safely  keep  so  that  he  might 
have  his  body  before  our  said  lord  the  King's 
Justices  at  Westminster  in  fifteen  days  of 
Easter,  that  is  Vo  say,  fifteen  days  of  Easter 
in  the  said  year  of  our  Lord  1828,  to  an- 


swer the  plaintiff  in  a  plea  of  trespass,  and 
also  that  the  said  R.  Abbey  might  an- 
swer the  plaintiff,  according  to  the  custom 
of  his  Majesty's  Court  of  Common  Bench, 
in  a  certain  plea  of  trespass  on  the  case 
upon  promises,  to  the  damage  of  the  said 
plaintiff  of  $00L,  and  that  the  said  sheriff 
should  have  there  that  writ :  and,  whereas 
the  said  A.-S.  and  C.  S.,  in  the  life-time  of 
the  said  C.  S.,  then  being  aheriff,  &c.,  as 
aforesaid,  did  take  bail  for  the  appearance 
of  the  said  R.  Abbey  according  to  the 
exigency  and  tenor  of  the  said  writ,  and 
thereupon  the  said  Robert  Abbey,  as  prin- 
cipal, and  the  said  W.  Legh  and  C.  Har- 
vick,  as  bail  and  sureties  of  and  for  the 
said  Robert,  afterwards,  and  before  the  re- 
turn of  the  said  writ,  and  in  the  life-time  of 
the  said  C.  S.f  to  wit,  on  &c.,  at  Sec,  by 
their  certain  writing  obligatory  commonly 
called  a  bail-bond,  sealed  with  their  respec- 
tive seals,  and  to  the  Court  of  qur  said  lord 
the  King  of  the  Bench  now  here  shewn 
(the  date  whereof  is  &c.),  became  held 
and  firmly  bound  to  the  said  A.  S.  and 
C.  S.,  then  being  sheriff  of  the  said 
county  of  Middlesex,  by  the  names  and 
description  of  &c.  8rc.,  in  the  said  aum  of 
2601.  above  demanded,  to  be  paid  to  the 
said  sheriff  or  his  certain  attorney,  execu- 
tors, administrators,  or  assigns,  with  a  con- 
dition to  and  under  the  said  writing  obliga- 
tory made  and  written,  that,  if  the  said  Ro- 
bert did  appear  before  the  lord  the  King's 
Justices  at  Westminster,  in  fifteen  days  of 
Easter,  that  is  to  say,  fifteen  days  of  Eaater 
in  the  said  year  of  our  Lord  1828,  to  an- 
swer the  plaintiff  in  a  plea  of  trespass*  and 
also  that  the  said  Robert  might  answer  the 
plaintiff,  according  to  the  custom  of  the 
King's  Court  of  Common  Bench*  in  a  certain 
plea  of  trespass  on  the  case  upon  promiaet* 
to  his  damage  of  900L,  then  that  obligation 
should  be  void  and  of  no  force,  other- 
wise should  stand  and  remain  in  full  force* 
vigour,  and  efiect;  as  by  the  said  writing 
obligatory  and  condition  to  and  under  the 
same  made  and  written*  more  fully  ap- 
peared. It  was  then  averred,  that  the  said 
Robert  did  not  appear  before  our  said  lord 
the  King's  Justices  at  Westminster  in  fifkeen 
days  of  Easter,  in  the  said  condition  of  the 
said  writing  obligatory  irientioned,  accord- 
ing to  the  form  and  effect  of  the  said 
condition,    but  therein  wholly  (ailed  and 
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made  default;  whereby  the  same  writing 
obligatory  became  forfeited  to  the  said  A,  S* 
as  surviving  sheriff  of  the  said  county  of 
Middlesex  as  aforesaid  (the  said  C.  S. 
having  died  after  the  making  and  giving 
the  said  writing  obligatory,  and  before  the 
said  fifteen  days  of  Easter  in  the  condition 
thereof  mentioned,  to  wit,  on  &c.,  to  wit, 
at  &c.,  and  the  said  A.  S.  having  then  sur- 
vived him) ;  and  the  said  writing  obligatory 
being  so  forfeited,  and  being  also  unsatis- 
fied and  in  full  force,  the  said  A.  S.,  as 
surviving  sheriff  as  aforesaid,  afterwards, 
mod  after  the  death  of  the  said  C.  S.,  to  wit, 
on  &c.,  to  wit,  at  &c.  aforesaid,  at  the  re- 
quest and  costs  of  the  saidT  H.  Sharp, 
the  plaintiff  in  this  suit,  and  also  the  plain- 
tiff in  the  suit  aforesaid,  assigned  the  said 
writing  obligatory  to  the  said  plaintiff,  ac- 
cording to  the  form  of  the  statute  in  such 
case  made  and  provided,  by  indorsing  tlie 
same  assignment  upon  the  said  writing  obli- 
gatory, and  attesting  the  same*  under  his 
hand  and  seal  in  the  presence  of  two  cre- 
dible witnesses,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
as  by  the  said  assignment  indorsed  upon 
the  said  writing  obligatory  and  to  the  Court 
of  our  said  lord  the  King  of  the  Bench  now 
here  shewn,  the  date  whereof  is  the  same 
day  and  year  last  aforesaid,  more  fully  ap- 
pears ;  of  which  said  assignment  the  defen- 
dants in  this  suit  afterwards,  to  wit,  on  &c., 
last  aforesaid,  at  &c.  aforesaid,  had  notice : 
by  reason  of  which  said  premises,  and  by 
force  of  the  statute  in  such  case  made  and 
provided,  actio  accrevU  ^c*  ^c, Breach — 
non-payment. 

To  this  declaration  the  defendants  de- 
murred specially,  assigning  for  causes, 
"  That  there  is  not  in  the  said  declaration 
any  cause  of  action  shewn  or  stated  by  or 
for  the  said  plaintiff,  to  have  or  maintain 
his  aforesaid  action  thereof  against  the  said 
defendants,  inasmuch  as  there  are  divers 
omissions  of  material  statements  and  alle- 
gations in  the  said  declaration ;  and  for  that 
the  said  declaration  contains  no  statement 
or  allegation  that  any  aflSdavit  was  made 
and  filed  of  any  cause  of  action  of  the  said 
plaintiff  against  the  said  R.  Abbey,  amount- 
ing to  the  sum  of  20/.,  or  upwards;  and 
for  that  the  said  declaration  contains  no 
statement  or  allegation  that  the  sum  or  sums 


specified  in  any  such  affidavit  was  or  were 
indorsed^pon  the  back  of  the  writ  in  the  said 
declaratidft mentioned  ;  and  for  that  the  said 
declaration  does  not  contain  any  statement  or 
allegation  that  the  said  writ  was  marked  or 
indorsed  for  bail  for  any  sum  of  money  for 
which  the  said  defendant  might  be  lawfully 
held  to  bail,  or  for  any  sum  whatever  ;  and 
also  for  that  the  said  declaration  contains  no 
statement  or  allegation  that  the  bail  taken 
by  the  said  sheriff  in  the  said  declaration 
mentioned  was  taken  for  the  sum  or  sums 
indorsed  upon  the  said  writ ;  and  also  for 
that  the  said  declaration  did  not  shew  that 
the  sheriff  was  in  anywise  authorised  to 
arrest  the  said  R.  Abbey,  or  to  require  or 
take  such  a  bond  as  in  the  said  declaration 
mentioned ;  and  also  for  that  the  said  de- 
claration is  in  other  respects  uncertain,  in- 
formal, and  insufficient,  &c." 

The  plaintiff  joined  in  demurrer. 

The  case  now  came  on  for  argument. 

Mr,  Serjeant  Wilde  for  the  plaintiff.-— 
The  cause  of  demurrer  in  this  case  is,  that 
it  does  not  appear  that  any  affidavit  of 
debt,  was  filed.  In  HiU  o.  Heale  and 
othere  (1),  which  was  an  action  by  the  plain- 
tiff, the  assignee  of  a  bankrupt,  for  money 
had  and  received  by  the  defendants  to  the 
use  of  the  plaintiff  as  assignee,  in  order  to 
defeat  the  bankruptcy,  the  defendants  pro- 
duced the  affidavits  of  the  petitioning  cre- 
ditors, sworn  before  a  Master  in  Chancery 
previously  to  the  issuing  of  the  commis- 
sion, in  which  it  was  stated,  that  the  bank- 
rupt was  indebted  to  the  first  petitioner  in 
the  sum  of  50/.  and  upwards,  to  the  second 
in  the  sum  of  50/.  and  upwards,  to  the 
third  in  the  sum  of  60/.  and  upwards,  and 
to  the  fourth  in  the  sum  of  89/.  and  up- 
wards ;  and  it  was  insisted,  that,  as  debts 
to  the  amount  of  200/.  had  not  been  sworn 
to  before  a  Master  in  Chancery,  previously 
to  the  issuing  of  the  commission,  pursuant 
to  the  5  Geo.  2.  c.  80.  s.  28:  the  commis- 
sion was  void,  and  the  plaintiff  ought  to  be 
nonsuited.  In  argument,  the  case  of  Whisk' 
ard  V.  Wilder  (2)  was  referred  to,  where  it 
was  determined,  upon  a  demurrer  to  a  de- 
claration on  a  bail-bond,  that  the  12  Geo. 
1.  c.  29,  which  prohibited  arrests  under 
10/.,  and  directs  an  affidavit  of  the  debt  to 

(1)  8  New  Rep.  196. 
(t)  1  Boir.850. 
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be  nadei  doe»  not  make  the  affidavit  a 
condition  precedent,  but  is  only  'Urectory 
to  the  sheriiFt  and  that  the  b|»-bond  is 
good,  though  no  such  affidavit  be  made ; 
aa  to  which  case,  Lord  Mansfield  said  (3), 
"  The  case  in  Burrow^  which  has  been  re- 
ferred to,  does  not  appear  to  me  to  apply 
to  this,  though  the  dictum  which  it  contains 
does*  The  question  there  related  to  the 
form  of  the  declaration.  Mr.  Justice  De- 
nisout  who  was  a  pleader  of  the  first  emi* 
nence,  observed,  diat,  in  practice,  the  form 
of  the  de^aration  was  sometimes  one  way 
imd  sometimes  another,  and  that  he  did  not 
iJdnh  ike  averment  necessary*  This  was 
the, sole  question  before  the  Court.  But 
I  shoidd  have  great  difficulty  in  agreeing 
with  the  doctrine  imputed  to  the  Court  of 
King's  Bench,  that  the  sUtute  of  12  Geo.  1. 
is  merely  directory.  I  cannot  help  enter- 
taining great  doubts  respecting  that  dictum. 
The  sheriff  must  see  by  the  writ  whether 
it  be  indorsed  or  not,  and  I  cannot  think 
he  could  justify  an  arrest  without  it.  But 
this  was  merely  a  dictum^  and  not  neces- 
sary to  the  opinion  of  the  Court.  In  the 
present  case,  considering  what  has  been 
the  practice,  especially  before  commis- 
sioners of  bankrupt,  and  attending  to  the 
fair  construction  of  the  statute,  I  think  that 
the  commission  is  not  void  for  want  of  a 
sufficient  affidavit." 

By  the  Coitrt, — If  we  were  now  called 
upon  to  decide,  whether  an  arrest  could  be 
made  without  an  affidavit  of  debt,  we 
should  have  no  hesitation  in  saying  it  could 
not.  But  the  question  before  us  is,  whe- 
ther or  not  it  be  necessary,  in  an  action  on 
a  bail-bond,  to  aver  that  an  affidavit  of  the 
cause  of  action  was  made  and  filed.  In 
Arundel  Y.  ffhite  (4),  the  case  of  fVhiskard 
v«  Wilder  was  much  relied  on.  It  is  not 
necessary  for  us  to  decide  whether  the 
statute  12  Geo.  1.  be  directory  or  not,  the 
defendant  having  given  a  bail-bond. 

Judgment  far  the  plaintiff'. 


(3)  «  New  lUp.  fOl. 

(4)  14  J^tat,  316. 
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Husband's  Liability— ;/or  Ooods  supplied 
to  his  Wife ^Tender— ^/«c*  of. 

Semble,  that  by  a  tender  of  a  certain  sum 
in  an  action  of  assumpsit  for  goods  sold  and 
delivered,  the  defendant  admits  his  liability  to 
that  extentf  but  is  not  precluded  from  con- 
testing  it  beyond  the  sum  tendered.  Where, 
therefore t  the  defendant  had  tendered  lOL, 
and  at  the  trial  the  Judge  told  the  jury,  thai, 
had  the  tender  not  been  made  the  plaintiff  must 
have  been  nonsuited  ;  but  ^ust,  the  tender  Aao- 
ing  been  made,  the  case  mas  altered;  asid  they 
accortUngly  returned  a  verdict  for  the  residue 
of  the  ^ifUiff's  demand: — The  Court  re* 
fused  to  nonsuit  the  plaintiff,  no  leave  being 
reserved ;  but  the  Judge  cert^d  to  deprive 
the  plaintiff  of  costs. 

This  was  an  action  of  assumpsit,  brought 
to  recover  the  sum  of  iSl,  5s,  6d,  for  goods 
furnished  by  the  plaintiff  to  the  wife  of  the 
defendant.  The  declaration  contained  the 
usual  counts,  an  indebitatus  assumpsit  for 
goods  sold  and  delivered,  a  quantum  vale* 
bant,  the  common  money  counts,  and  an 
account  stated. 

The  defendant  pleaded  non  assumpsit,  as 
to  all  but  10/*,  and  as  to  that,  a  tender; 
and  the  money  was  paid  into  court.  The 
plaintiff  admitted  the  tender,  and  took  the 
.10/.  out  of  court. 

At  the  trial,  before  Mr.  Justice  Burrough, 
at  the  Sittings  at  Westminster,  after  last 
Trinity  term,  it  appeared  in  evidence,  that 
the  plaintiff  was  a  linen-draper  and  haber* 
dasher,  at  Richmond,  in  Surrey ;  and  that 
the  dejfendant,  with  his  family,  occupied 
furnished  apartments  in  Montpelier-row, 
Twickenham,  at  the  rent  of  two  guineas  per 
week.  The  delivery  of  the  goods,  which 
consisted  of  several  pieces  of  silk,  and  also 
silk-stockings,  gloves,  &c»,  was  proved  to 
have  been  made  to  the  wife  of  the  defen- 
dant, at  the  plaintiffs  shop,  with  the  ex« 
ception  of  one  small  parcel,  which  was  de- 
livered to  her  at  the  house  in  Montpelier- 
row,  but  not  in  the  presence  of  any  third 
person.  There  was  no  evidence  of  any  au- 
thority by  the  defendant  to  the  plaintiflft 
express  or  implied,  to  give  credit  to  his  (the 
defendant's)  wife,  nor  did  it  appear  thai  hm 
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bad  any  knowledge  of  the  dealingt  or  had 
ever  seen  any  of  the  articleB,  in  bit  wife's 
poeeeitoion. 

For  the  defendant,  it  was  provedi  that 
hiB  wife  was  properly  supplied  with  all  ne« 
joessaries  suited  to  her  rank  in  life.  The 
lady's  maid  was  called,  who  stated  that  she 
had  the  care  of  her  mistress's  wardrobe ; 
it  was  abundantly  supplied  With  all  things 
necessary ;  and  that  if  any  of  the  articles 
in  question  had  been  worn  by  Iter  mis« 
tress,  she  must  have  seen  thiem ;  but  that 
she  never  had«  A  linen-draper  and  silk* 
mercer  was  also  Called  to  prove  that  he 
bad  directions  from  the  plaintiff  to  supply 
his  wife  with  such  articles  as  she  might 
require  in  the  way  of  his  trade ;  and  that 
he  dealt  in  every  article  of  the  description 
mentioned  in  the  bill,  except  gloves,  rib* 
bons,  and  stocking»— which  formed  but  a 
small  part  of  it. 

The  learned  Judge  told  the  jury,  that  a 
husband  was  in  law  bound  to  provide  his 
wife  such  necessaries  as  were  consistent 
with  the  rank  in  life  of  the  {mrties ;  thati 
if  he  failed  to  do  thisi  he  would  be  liable 
for  goods  of  that  description  purchased  by 
her :  but  that,  on  the  contrary,  if  he  was  in 
the  habit  of  supplying  her  with  all  that 
was  necessary,  he  was  ndt  liable  fdr  any 
tbtnff  mote. 

The  jury  returned  a  verdict  for  the  plain* 
tiff— Damages  lOs. 

Mr.  Sefjeani  Wilde  moved  for  a  rule 
calling  on  the  plaintiff  to  shew  cause  why 
this  verdict  should  not  be  set  aside  and  a 
nonsuit  entered,  or  (at  the  suggestion  of  the 
Lord  Chief  Justice, — no  leave  having  been 
given  to  move  to  enter  a  nonsuit,)  why  the 
leamed  Judge  should  not  certify  under  the 
atatute  of  Elisabeth,  in  order  to  deprive 
the  plaintiff  of  costs.  The  learned  8er« 
jeant  contended,  that,  from  the  facts  which 
appeared  in  evidence,  it  was  clear  that  the 
articles  supplied  by  the  plaintiff  to  the  wife 
of  the  defendant  had  been  improperly  and 
clandestinely  delivered  to  her,  without  the 
knowledge  or  consent  of  the  defendant.  In 
Mimtague  v.  Benedict  (1),  which  is  a  ease 
of  precisely  the  sortie  natui'e  vflih  the  pre* 
sent,  the  Court  of  King's  Bench  held,  that 
the  plaintiff  opght  to  have  been  nonsuited, 

(1)  ^  Ban.  &  Oiest.  031 ;  s.  c.  ^miiiiit  Montagod 
••  INiTOa,  6  Dow.  U  Ryl.  55f :  a.  c.  3  Law  Joora. 
K.B.  94. 
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oin  the  ground  that  it  was  the  duty  of  the 
plaintiff  to  make  oUt  diat  the  wife  of  tlie 
defendant  Was  the  agent  of  her  husband. 
In  Hill  V.  Thompson  and  Farman(ft\  which 
was  an  action  against  the  defendants  for  in- 
fringing a  patent,  it  was  left  to  the  jury  to 
say,  whether  or  not  the  plaintiff  had  made 
out  the  novelty  of  the  invention  for  which 
the  patent  was  taken  out ;  and,  the  jury 
having  found  a  verdict  for  the  plaintiff,  and 
a  rule  for  a  nonsuit  having  atlerwards  been 
made  absolute  by  the  Court,  it  was  sub- 
mitted, that,  as  the  case  depended  entirely 
on  the  controverted  facts  and  evidence  sub- 
mitted to  the  jury,  there  could  not  be  a 
nonsuit, — Mr.  Justice  Dallas  said,  that,  al- 
though the  point  as  to  the  validity  of  the 
apecilicntion  was  not  reserved,  the  plaintiff 
should  have  been  nonsuited,  on  the  testi- 
mony of  one  of  the  witnesses  alone,  as,  on 
his  examination  in  chief  by  tiie  plaintiff,  he 
shewed  that  there  had  been  no  infringe- 
ment of  the  patent.  So,  here,  there  was 
nothing  to  be  submitted  to  the  jury.  His 
Lordship  might  have  nonsuited  the  plaintiff 
at  the  trial,  and  the  Court  may  therefore 
now  direct  a  nonsuit  to  be  entered:  al* 
though  leave  to  enter  a  nonsuit  was  not  re- 
served at  the  trial,  the  Court  has  a  discre- 
tionary power  to  allow  it  now.  In  Gates 
V.  Ryan  (3),  Mr.  Justice  Abbott  said,  that, 
if  a  party  had  not  leave,  he  could  not  in 
strictness  move  to  enter  a  nonsuit,  but  could 
only  ask  for  a  new  trial ;  but  that,  as  he 
had  refused  on  the  trial  of  that  cause  to 
give  leave,  on  the  gronnd  t^hat  he  thought 
it  unnecessary,  the  party  ought  to  be  put  in 
the  same  condition  as  if  leave  had  been 
given. 

The  Court  refused  to  allow  a  nonsuit  to 
be  entered,  but  the  Judge  certified. 


Nov    17     \     ^*P'*^^^  OKTHAKK. 

Attcfrney. — Articles  of  Clerkship,  Service 
under. 

Where  a  party  had  served  for  two  months 
under  articles^  and  had  then  left  his  master, 
and  relinquished  the  profession,  but  after- 

(t)  «  B.  Moore,  458. 
(3)  S  Chit.  Rep.  271. 
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wards,  and  after  the  expiration  of  the  ori- 
ginal articles,  catued  the  same  articles  to  be 
assigned  to  another  attorney ,  with  whom  he 
served  for  two  years  and  ten  months  (being 
a  Bachelor  of  Arts): — Held,  that^  as  the 
articles  had  expired  before  the  assignment^ 
the  service  under  the  tissignment  was  not  a 
service  under  a  contract  within  the  statute. 

Mr.  Serjeant  Wilde  moved  that  the  ap- 
plicant might  be  admitted  and  enrolled  aa 
an  attorney  of  this  court,  under  the  cir- 
cumstances set  forth  in  an  affidavit,  as  fol- 
lows : — 

'<  John  Unthank,  of  North  Walsham  in 
the  county  of  Norfolk,  gent.,  maketh  oath 
and  saith,  that  he  took  the  degree  of  Bache- 
lor of  Arts  in  the  University  of  Cam- 
bridge, in  the  year  1822,  in  order  to  enable 
him  to  take  advantage  of  an  act  then' lately 
passed,  intituled  "An  act  to  amend  the  seve- 
ral acts  for  the  regulation  of  attornies  and 
solicitors ; "  (1)  that  he  was,  by  a  contract 

(1)  1  &  2  Geo.  4.  c.  48.  s.  1,  which  enacts — 
'*  lliat,  from  and  after  the  passing  of  tills  act, 
in  case  any  who  shall  have  taken  or  who  shall 
take  the  degree  of  BaAelor  of  Arts  or  Bache- 
lor of  Law,  either  in  the  University  of  Oxford, 
or  in  the  University  of  Cambridge,  or  in  the 
University  of  Dublin,  shall,  at  any  time  after 
he  shall  have  taken  or  shall  take  such  degree, 
be  bound  by  contract  in  writing  to  serve  as  a 
derk,  for  and  during  the  space  of  three  years, 
to  an  attome  V  or  to  a  solicitor,  or  to  a  six  clerk 
duly  and  legally  sworn  and  admitted  under  the 
provisions  and  directions  of  the  recited  acts  of 
the  2nd  and  7  thyears  of  the  reign  of  King  George 
the  Second,  or  of  this  act,  or  any  other  act  or  acts 
in  force  for  the  regulation  of  attornies  and 
solicitors,  in  some  or  one  of  the  courts  of  law 
or  equity  in  the  said  recited  acts  mentioned, 
and  during  the  said  term  of  three  years  shall  con- 
tinue in  such  service,and  during  the  whole  time, 
of  such  three  years'  service  shall  continue  and 
actually  be  employed  by  such  attorney  or  soli- 
citor, or  six  clerk,  or  his  or  their  agent  or  agents, 
in  the  proper  busmess,  practice,  or  employment 
of  an  attorney  or  solicitor,  and  sn^  also 
cause  an  affidavit  &c.  (of  service) — shall  and 
may  be  qualified  to  be  sworn,  or  to  take  his 
solemn  affirmation,  to  be  admitted  and  en- 
rolled as  an  attorney  or  solicitor  respec- 
tively (according  to  the  nature  of  bis  ser- 
vice) in  the  several  and  respective  courts  of 
law  or  equity,  as  fully  and  effectually  to  all 
intents  and  purposes  as  any  person  having 
been  bound  and  having  served  five  years  is 
qualified,"  &c. . 


in  writing,  dated  on  of  about  the  ^h  day 
of  February  following,  bound  to  WilHmi 
Day,  of  the  City  of  Norwich,  gent.,  to  tenre 
him  in  his  practice  of  an  attorney  and  soli- 
citor, for  the  term  of  three  years  thence 
next  ensuing;  that  he  continued  with,  and 
was  employed  by,  the  said  William  Day 
as  his  clerk,  under  such  contract,  until  the 
ftOth  day  of  April  following,  when  he  quilr 
ted  the  service  of  the  said  Williass  Day : 
and  this  deponent  further  saith,  that,  at 
the  time  of  his  entering  into  the  said  con- 
tract, he  really  and  bondfide  intended  to  con- 
tinue the  service  of  such  clerk  for  the  said 
term  of  three  years,  in  order  to  qnalify 
himself  to  be  admitted  an  attorney  of  one 
of  his  Majesty's  Courts  at  Westminster : 
and  this  deponent  further  saith,  that,  sub- 
sequently to  his  entering  into  such  con- 
tract, circumstances  avose  which  compelled 
him  to  abandon  his  service  under  the  same 
contract,  and  that  such  circumstances  con- 
tinued to  operate  until  a  short  time  before 
the  month  of  July  in  the  year  1825,  when 
this  deponent  was  assigned  to  William  Un- 
thank of  the  city  of  Norwich,  gent.,  to 
serve  him  as  his  clerk  in  the  practice 
of  an  atomey  and  solicitor  for  the  rs- 
mainder  of  the  Jterm  of  three  years:  and 
this  deponent  further  saith,  that  the  cir^ 
cumstances  before  referred  to  were  not 
existing  circumstances  at  the  time  of  such 
contract  with  the  said  William  Day,  nor 
then  likely  to  arise ;  and  that,  for  a  part  of 
the  time  which  elapsed  between  the  period 
of  quitting  the  service  of  the  said  William 
Day  and  being  assigned  to  the  said  Wil- 
liam Unthank,  he,  this  deponent,  resided . 

Sec.  4.  enacts— *«  That  notUng  in  this  act 
contained  sbaU  extend,  or  be  construed  to  ex- 
tend, to  any  person  who  shall  have  taken  or 
who  shall  take  such  degree  of  Bachelor  of  Arts^ 
unless  such  person  shall  have  taken  or  shall 
take  such  degree  within  six  years  next  after 
the  day  when  such  person  shall  have  been  or 
shall  be  first  matriculated  in  the  Unfversitiea 
respectively ;  nor  to  any  person  who  shall  tako 
or  shall  have  taken  such  degree  of  Bachelor  of 
Law  within  eight  years  after  sudi  matriciila- 
tion ;  nor  to  any  person  who  shall  be  bound, 
by  contract  in  writing,  to  serve  as  a  clerk  to 
any  attorney,  solicitor,  or  six  clerk,  under  the 
provisions  of  this  act,  unless  such  person  shall 
be  so  bound  within  four  years  next  after  the 
day  when  such  person  shall  have  taken  sadi 
degree.'' 
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in  England ;  and,  subsequently  (during  the 
same  period),  with  the  knowledge  and 
consent,  and  upon  an  allowance  from  the 
said  William  (Jothank,  his  father,  went  to 
France  to  improve  himself  in  the  language 
of  that  country.*'   ■ 

In  support  of  the  application  the  learned 
jeant  referred  to  Ex  fktrie  SmUh  (2), 
where  the  party  ipoved  for  leave  to  serve 
a  portion  of  his  clerkship  with  another  at- 
torney, with  a  view  to  his  admittance  (his 
former  master  being  dead),  under  the  fol- 
lowing circumstances: — The  applicant  had 
served  two  years  and  a  half  with  an  attor- 
ney of  the  Court  of  King's  Bench,  who 
had  died  before  his  clerkship  could  be 
eompleted ;  and,  after  an  interval  of  si* 
yesri,  he  was  desirous  of  serving  the  re- 
mainder of  his  clerkship  with  another  at- 
torney, in  order  to  qualify  himself  for  ad- 
mittance :  Mr.  Justice  Bayley  thought  the 
application  unnecessary,  it  being  quite  com- 
petent to  the  party  to  serve  the  remainder 
of  his  clerkship  with  any  other  attorney ; 
and  Uuit  learned  Judge  said:  "All  that 
was  necessary  to  qualify  him  for  admittance 
was,  that  he  should  serve  a  clerkship  of 
five  years  with  an  admitted  attorney,  and 
it  was  of  no  importance,  with  that  view, 
with  whom  that  clerkship  was  served.  His 
actual  admittance  would  be  a  matter  for 
future  consideration,  when  the  term  of  his 
clerkship  had  expired,  and  he  applied  for 
admittance.  On  general  principles,  he 
was  at  liberty  to  serve  the  remainder  of 
his  time  with  another  master."  The 
learned  Serjeant  submitted  that  the  three 
years'  service  need  not  be  consecutive ; 
and  that,  on  the  authority  of  the  above 
case,  the  service  in  the  present  case  under 
the  two  contracts  was  sufficient  to  entitle 
the  applicant  to  be  admitted. 

But  the  Court  said,  that,  as  the  term  of 
the  oriffinal  contract  or  articles  of  service 
with  Mr.  Day  had  expired  before  the  as- 
signment was  made  to  Mr.  William  Un- 
thank,  and  as  the  assignment  was  not  of 
Itself  a  new  contract  of  service^  but  merely 
a  transfer  of  the  old  one,  there  was  not 
any  service  under  a  contract  within  the 
meaning  of  the  statute. 

Refused, 

{%)  1  Dow.  k  Ryl.  14. 


1  MB.      7 
Nov.  8.    I   ^^^"*  •'•  ^^*"^- 

Practice — Discharging  a  defendant  out  qf 
custody. 

The  Court  refused  to  discharge  the  defen^ 
dant  out  of  custody ,  on  the  ground  that  he 
had  before  been  irregularly  taken  (under 
colour  qf  a  pretended  criminal  charge)  on  a 
capias  sued  out  on  the  same  judgment^  and 
discharged  from  that  execution  on  account  of 
the  irregularity  of  the  proceeding — the  first 
execution  being  a  nullity, 

* 

Mr,  Serjeant  Ludlow  moved  for  a  rule 
calling  on  the  plaintiff  to  shew  cause  why 
the  defendant,  who  had  been  arrested  by 
virtue  of  a  capias  ad  satisfaciendum^  is  sued 
at  the  suit  of  the  plaintiff  in  this  cause, 
should  not  be  discharged  out  of  custody. 
The  affidavit  on  which  the  application  was 
founded  stated,  that  the  plaintiff,  having 
obtained  judgment  in  the  action,  sued  out 
a  capias  thereon ;  and,  in  order  to  get  an 
opportunity  of  executing  that  writ,  caused 
the  defendant  to  be  irregularly  apprehended 
on  a  criminal  charge  for  which  there  was  no 
foundation;  that  the  plaintiff  had  after- 
wards abandoned  the  criminal  charge,  and 
detained  the  defendant  in  custody  under  t]i,e 
capias,  from  which  custody  the  Court  had 
on  a  former  occasion  discharged  him  on 
account  of  the  irregularity,  the  plaintiff 
paying  the  costs ;  and  that,  after  such  dis- 
charge, he  had  again  been  taken  into  cus- 
tody, under  a  second  capias.  The  learned 
Serjeant  submitted  that,  inasmuch  as  the 
defendant  had  been  taken  under  the  first 
process,  that  must  be  considered  in  law  as  a 
satisfaction  and  discharge  of  the  debt ;  that, 
although,  if  a  party  escape,  he  might  be 
taken  again,  yet  that  the  case  was  different 
where  the  caption  was  firaudulently  made, 
and  the  party  on  that  account  discharged 
from  the  execution ;  and  that,  in  the  present 
case,  the  plaintiff  must  be  considered  as 
having  voluntarily  discharged  the  defendant, 
as  in  law  every  man  is  supposed  to  be  cog* 
nizant  of  the  consequences  of  his  acts. 

The  Court  said,  that,  where  a  person  had 
been  improperly  or  erroneously  taken,  and 
subsequently  discharged  because  he  hsd 
been  so  irregularly  taken,  he  could  not  be 
considered  as  having  been  taken  at  all;  and 
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that  the  plaintiff  had  been  suiBcientlj  pu- 
nished for  his  wrongful  act  by  having  had 
to  pay  the  costs  on  the  former  occasion. 

Rule  refused. 


1828.     > 
Nov.  20.  3 


RIDDJEI.L  V.  SUTTON. 


Executors — liable  in  debt  ybr  cantraeU 
made  by  them* 

Debt  lies  against  anexeaUor  on  a  ctmitaci 
made  by  him,  or  a  cause  of  action  eu:cruing 
after  the  death  of  his  testator. 

Award — Reference  by  an  execulor. 

By  an  agreement  between  the  plaintiff  and 
the  defendant,  as  executrix,  reciting  that  dis' 
jmtes  and  differences  had  arisen  and  were 
depending  between  them  respecting  certain 
unsettled  accounts,  it  was  agreed  that^  for 
the  finally  settling  such  disputes,  the  said 
matters  in  dispute  should  be  referred  to 
the  final  award  and  determination  of  two 
arbitrators.  There  was  no  reservation  by 
the  executrix  as  to  assets ;  and  the  arbOra" 
tors  awarded  that  she  should  pay  the  plaintiff 
a  certain  sum.  In  an  action  of  debt  on  the 
award: — Held,  that  a  plea  of  plene  admi- 
nistravit  was  no  answer  to  the  action. 

Debt  on  an  award. 

The  declaration  stated,  that,  by  an  agree- 
ment, made  the  3 1st  of  December  1822, 
between  the  plaintiff  on  the  one  part,  and 
the  defendant,  as  executrix  of  Sutton,  of  the 
other  part,  after  reciting  therein  that  dis- 
putes and  differences  had  arisen  and  were 
depending  between  the  plaintiff  and  the  de- 
fendant, as  executrix  as  aforesaid,  respecting 
certain  unsettled  accounts  between  them, 
whicli  they  had  mutually  agreed  to  refer  to 
the  award  and  determination  of  the  persons 
thereinafter  named — therefore,  for  the  finally 
settling  such  disputes  and  differences,  it  was, 
amongst  other  things,  agreed  by  and  between 
the  parties  thereto  mutually  and  recipro* 
caliy,  tliat  the  said  matters  in  dispute  be- 
tween them  should  be  and  were  thereby 
referred  to  the  final  award  and  determina- 
tion of  Thomas  Rushton  and  Thomas  Birch, 
so  as  they  should  make  their  award  before 
the  20th  of  January  then  next,  and  if  they 
should  not  do  so,  the  matters  in  difference 


were  referred  to  tbe  award  and  deterauii»- 
tion  of  such  person  as  uoifMre  as  should  be 
named  in  manner  thereinafter  Hientionedp— » 
costs  to  be  in  the  discretion  off  the  arbitm* 
tors  or  umpire ;  tliat  the  said  Thonas  Raab* 
ton  and  Thomas  Birch  having  taken  vpon 
themselves  the  said  arbitration,  and  kavkiff 
heard  and  duly  weighed  the  aliegatiooa  and 
proofs  of  both  of  the  said  parties^  oonoeming 
the  matters  so  in  difierence  as  afoveaaid^ 
and  having  examined  tbe  various  booka^ 
accounts,  papers,  and  writings,  relating  to 
the  said  matters  in  dispute,  and  also  the 
said  parties  themselves,  did  in  due  manner, 
and  within  the  time  limited  for  making  die 
said  award,  to  wit,  on  the  16th  of  January, 
HI  the  year  of  our  Lord  1823,  at  &c.,  make 
their  award  and  determinatioa  of  and 
cerning  the  said  matters  in  dispute  so 
ferred  to  them  as  aforesaid*  in  writing,  ondes 
their  hands,  ready  to  be  delivered  to  the 
said  parties,  or  such  of  them  as  should  re* 
quire  the  same,  bearing  date  on  a  certain 
day  and  year,  to  wit,  the  same  day  and  year 
in  that  behalf  aforesaid.  And,  by  the  asid 
award,  they,  the  said  Thomas  Rushton  and 
Thomas  Burcb,  did  find  that  there  remained 
a  balance  due  from  the  said  defendant  to 
the  said  plaintiff  of  54/.  0#.  10^.,  and  they 
did  therefore  thereby  award,  order«  and 
direct  the  payment  of  such  balance  to  ba 
made  by  the  said  defendant  to  the  said 
plaintiff  on  or  before  the  dlst  of  Match 
then  next.  And  they  did  thereby  further 
award,  order,  and  direct,  that  each  of  the 
said  parties  in  difference  should  pay  his  and 
her  own  costs  and  charges  attending  tfaa 
same  reference.  That  this  said  defendant, 
executrix  as  aforesitfd,  did  net,  nor  wouU^ 
on  the  said  Slst  of  March,  in  the  yeas 
1 S28  aforesaid,  make  payment  to  the  said 
plaintiff  of  the  said  balance  or  stsn  of 
54/.  Os.  10^.  in  the  said  award  mentioned, 
or  any  part  thereof,  nor  has  she  since  paid 
the  same  or  any  part  thereof* 

The  defendant  pleaded,  first,  non  d^ii^p 
on  which  issue  was  joined.  Secondly,  pfaw 
adnnnis^avU;  and,  thirdly,  that  no  evidcoea 
was  given  or  offered  before  the  said  Thonna 
Rushton  and  Thomas  Birch,  on  occaabn  of 
the  said  arbitration,  nor  did  they,  the  said 
Thomas  Rushton  and  Thomas  Bireb,  iw- 
ceive  any  proof,  nor  wa«  it  admitted  by  or 
on  behalf  of  the  eaid  d^bi^t,  that  she, 
the  said  defendant,  aa  executrix  as  afore* 
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•aid,  had,  at  any  time  before  the  making  of 
the  said  supposed  award  in  that  count  men- 
tioned, in  her  hands  any  goods,  chattels^ 
monies,  or  eflfects,  which  were  of  the  said 
William  James  Sutton,  deceased,  at  the 
time  of  his  death,  to  be  administered. 
Demurrer  and  joinder. 

Mr.  Serjeant  Rnstell,  in  support  of  the 
demurrer. — ^The  pleas  are  bad.  .  The  first, 
because  a  mere  general  submission'  to  ar- 
bitration amounts  to  an  admission  of  assets. 
In  Barry  ▼.  Rush  (1),  which  was  an  action 
of  debt  on  an  arbitration  bond,  by  which 
the  defendant  bound  himself,  as  administra- 
tor, to  abide  by  an  award  to  be  made  touch^ 
mg  aU  matters  in  dispute  between  his  in- 
testate and  another  person,  the  arbitrator 
awarded  that  the  defendant,  as  admim'stra- 
tor,  should  pay  a  certain  sum : — and  it  was 
held,  that  he  could  not  plead  piene  adrnmi^ 
eiravii.    In  that  case  it  was  contended  for 
the  defendant,  that  he  was  not  bound  by  the 
terms  of  the  award  to  pay  the  money 
awarded  absolutely,  but  only,  as  admini- 
strator, out  of  the  assets  of  the  intestate  : 
but  Mr.  Justice  Ashurst  said,  **  There  is 
no  doubt  but  that  this  plea  is  bad,  fbr  the 
entering  into  the  bond  amounts  to  an  admis* 
ikmofassetSf  and  the  defendant  shall  not 
afterwards  be  permitted  to  dispute  it.  The 
bond  given  by  the  defendant  to  abide  by 
the  award,  was  an  undertaking  to  pay  what- 
ever sum  the  arbitrator  should  award,  with- 
out any  regard  to  assets."  And  Mr.  Justice 
BuUer  said,  "  This  is  a  bond  given  by  the 
administrator,  by  which  he  bound  himself, 
bis  heirs,   executors,  and  administrators. 
The  question,  then,  is,  whether  he  had  bound 
h\m»e\f personally  or  not;  and  I  think  there 
can  be  no  doubt  but  he  has."    The  case  of 
Pearson  and  others  v.  Henry  (2)  may  pro- 
bably be  referred  to  on  the  other  side,  to 
qual^  that  of  Barry  ▼.  Rush.    That,  how- 
ever, was  not  an  action  on  an  arbitration 
bond,  but  an  action  of  assumpsit  for  money 
had  and  received,  and  a  submission  to  ar- 
bitration by  the  defendant,  as  administrator, 
was  ofibred  in  evidence — it  was  held  not  to 
be  an  admission  of  assets  ;  for  the  submis- 
sion appeared  to  have  been  a  mere  submis- 
sion to  take  accounts.    In  that  case,  Lord 

(1)  1  Tmn  Rep.  6M. 
(9)  5  Teim  R»p.  a. 


Kenyon,  speaking  of  Barry  v.  Rush^  said, 
"There,  the  defendant  submitted  to  pay 
what  was  awarded,  and  the  arbitrator  did 
award  that  he  should  pay  a  certain  sum ; 
but  here,  the  arbitrator  has  only  ascertained 
the  amount  due  from  the  intestate,  but  has 
not  directed  the  defendmt  to  ptfy  it."  Here, 
the  submission  is  of  all  matters  in  dispute, 
and  '*  for  the  finally  settling  the  disputes 
and  difierences"  between  the  parties.     In 

Robson  and  another  v. (d),  the  Lord 

Chancellor  said,  'Mf  an  executor  or  admi- 
nistrator think  fit  to  refer  generally  all 
matters  in  dispute  to  arbitration,  without 
protesting  against  the  reference  being  taken 
as  an  admission  of  assets,  it  will  amount  to 
such  admission;"  and  in  Wanshorough  v. 
Dyer  (4),  where  the  trustees  of  an  insolvent 
debtor  entered  into  an  arbitration  bond,  it 
was  held  to  be  an  admission  that  they  had 
assets.  Here,  the  award  of  the  arbitrators 
directing  the  defendant  to  pay  a  certain  sum 
is,  in  fact,  a  finding  of  assets.  fVorthington 
▼.  Barlow  (5)  is  precisely  in  point.  That 
was  a  motion  for  an  attachment  for  non- 
performance of  an  award ;  and  Lord  Kenyon 
said,  **  The  decision  in  Pearson  v.  Henry 
must  be  taken  with  reference  to  the  facts 
of  that  case.  There,  the  arbitrator  only 
ascertained  the  amount  of  the  demand,  with- 
out ordering  the  administrator  to  pay  it, 
but  here  the  arbitrator  has  awarded  that  the 
defendant,  the  administratrix,  shall  pay  the 
plaintiff's  demand.  The  submission  to  ar- 
bitration by  the  administratrix  was  a  refer- 
ence, not  only  of  the  cause  of  action,  but 
« also  of  the  other  question,  whether  or  not 
the  administratrix  had  assets  ;  and,  as  the 
arbitrator  has  awarded  the  defendant  to  pay 
the  amount  of  the  plaintifTs  demand,  it  is 
equivalent  to  determining,  as  between  these 
parties,  that  the  administratrix  had'  assets 
to  pay  the  debt."* 

The  third  plea — that  no  evidence  was 

Siven  or  oflered  before  the  arbitrators,  nor 
id  they  receive  any  proof,  nor  was  it  ad- 
mitted by  the  defendant,  that  she  had  as- 
sets— is  also  bad.  That  there  was  no  evi- 
dence, was  the  default  of  the  defendant 
herself.  In  Braddick  v.  Thompson  {^')  a 
jdea  of  diis  nature  was  held  bad ;  and  in  a 

[Z)  t  Rom,  B.C.  50. 

4)  S  Chit.  Rep.  40. 

5)  7  Term  Rep,  453. 
[6)  8  £aat,  344. 
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aote  in  Williams's  Saunders  (7)  is  the  fol- 
lowing passage :  "  There  seems  to  be  no 
case  or  dictum  where  a  plea  of  this  sort  has 
been  held  pleadable,  nor  a  precedent  of  such 
plea  to  be  found  in  any  ofi  the  books  of 
entries." 

Mr.  Serjeant  Storks,  contra. — The  counts 
do  not  apply ;  they  are  in  debt  on  simple  con* 
tract,  a  form  of  action  that  cannot  be  main- 
tained against  an  executor.  Both  upon  the 
submission  and  the  award  it  clearly  appears 
that  the  submission  was  of  *'  certain  unset- 
tled accounts,"  and  not  a  reference  generally 
of  all  matters  in  difference.  The  award, 
too,  is  uncertain,  inasmuch  as  it  orders  the 
defendant  to  pay  a  certain  sum,  but  does 
not  state  in  what  character.  It  was  no  part 
of  the  duty  of  the  arbitrators  to  find  assets. 
In  the  cases  cited  on  the  other  side,  all 
matters  in  difference  between  the  respective 
parties  were  referred.  In  Love  v.  Honeys 
bourne  (8),  the  cause  and  all  matters  in  dif'- 
ference  between  the  plaintiff**s  testator  and 
the  defendant,  were  referred  to  arbitration. 
The  arbitrator,  upon  the  investigation  of 
the  accounts,  ascertained  that  there  was  a 
balance  against  the  plaintiff* 's  testator  of 
48/.  Gf.,  and  by  his  award  directed  the 
plaintiff*  to  pay  that  sum  to  the  defendant 
out  of  the  assets  in  his  hands  as  executor, 
on  a  particular  day  named  in  the  award. 
A  rule  nisi  was  obtained  on  a  former  day, 
to  set  aside  the  award  on  the  ground  that 
it  was  void  for  uncertainty,  inasmuch  as 
the  arbitrator  had  not  ascertained  whether 
in  point  of  fact  there  were  any  assets  in  the 
plaintiff* 's  hands  to  pay  the  sum  awarded. 
The  Court  would  not  decide  that  the  sub- 
mission to  the  reference  concluded  the 
question  of  assets,  although  they  refused  to 
set  aside  the  award,  holding  it  good  in  part. 
Mr. .Justice  Holroyd  there  said,  "By  the 
submission,  all  matters  in  difi*erence  between 
the  parties  are  referred  to  the  arbitrator, 
who,  instead  of  finding  anything  to  be  due 
to  the  executor,  finds  that  a  balance  of 
48/.  6«.  is  due  to  the  defendant.  Then  the 
award  goes  on  to  say  that  which  Mr.  Bayley 
contends  makes  it  uncertain ;  but,  even 
supposing  that  part  of  the  award  not  to  be 
sufficiently  certain,  for  not  determining  whe* 
ther  the  plaintiff*  has  any  assets,  still  that 
will  not  vitiate  tlie  other  part  of  the  award." 

(7)  To  the  case  of  Vosle  v.Warosr,  vol.  1, 3t7,  a. 

(8)  4  Pow.  &  Ryl.  81^ 


Here,  however,  if  even  the  award  had 
been  of  all  matters  in  difi*erenoe,  the  arbi- 
trators would  have  had  no  power  to  award 
money  to  be  paid  out  of  the  personal  funds 
of  the  administratrix.  They  have  therefore 
exceeded  their  authority.  WorUungton  v. 
Barlow  came  before  the  Court  on  an  appli- 
cation for  an  attachment.  The  precise  terms 
of  the  award  are  not  set  forth  in  the  report ; 
therefore  it  must  be  assmmed  that  it  was  a 
reference  of  all  matters  in  diff*erence,  and 
that  the  question  of  assets  came  before  the 
arbitrators. 

Mr*  Serjeant  Russell^  in  reply. — ^The  case 
of  Lone  v.  Honeybovme  is  distinguishable 
from  the  present,  inasmuch  as  there  the 
arbitrator  merely  directed  the  executor  to 
pay  the  sum  awarded  out  of  the  assets  in 
his  hands.  The  action  is  weU  conceived  in 
debt :  King  v.  Williams  (9).  The  only  pos- 
sible objection  that  could  ever  be  urged  to 
this  form  of  action  arose  from  the  now  ob- 
solete doctrine  of  wager  of  law :  but  the  ob- 
jection could  never  apply  to  contracts  made 
by  an  executor  or  administrator ;  for  though 
the  executor  could  n9t  be  cognisant  of  the 
debts  of  his  testator,  he  was  perfectly  so  of 
those  contracted  by  himself. 

By  th€  Court. — In  this  case  it  hai  been 
objected — First,  that  debt  on  simple  contract 
cannot  be  maintained  against  an  executor  or 
administrator.  The  reason  on  which  that 
was  founded  is  said  in  the  old  cases  to  be, 
that  the  executor  could  not  wage  his  law,  as 
the  testator  himself  might  have  done ;  but 
the  doctrine  of  wager  6f  law  is  now  becoine 
obsolete.  Besides,  that  principle  could  only 
apply  to  contracts  or  promises  by  the  tee* 
tator ;  for  of  these  the  executor  could  know 
nothing,  and  therefore  could  not  wage  his 
law ;  but  it  could  never  apply  to  contracts 
nifide  (as  here)  by  the  representative  her- 
self. It  seems,  too,  that  wa^er  of  law  could 
not  be  had  on  a  contract  in  writing.  Aa 
award  could  not,  therefore,  be  the  aubjed 
of  a  wager  of  law. 

Secondly,  it  has  been  insisted  that  the 
plaintiff*  is  well  answered  by  the  pka  of 
pUne  administramt*  We  think  not*  The 
case  of  Robson  v. (10)  seems  to  eon- 
tain  all  the  good  sense  that  bears  on  this 
question.  There,  a  bill  was  filed  for  a  ape- 
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cific  performance  of  an  agreement.  Upon 
the  bankruptcy  of  the  original  plaintiff,  the 
assignees  adopted  the  suit  and  filed  a  sup- 
plementai  bilK  A  specific  performance  was 
decreed;  and  tlnen  all  matters  in  dispute 
were  referred  to  arbitration;  the  parties 
respectively  binding  themselves  to  the  per- 
formance of  the  award.  It  was  contended 
that  the  plaintiffs,  as  assignees,  ought  not 
to  be  personally  charged  with  the  pa3fment 
of  the  money  in  question,  unless  there  had 
been  a  special  undertaking  to  that  effect,  or 
unless  they  had  been  guilty  of  misconduct. 
The  argument  for  the  defendant  was,  upon 
the  aniJogy  of  the  case  to  that  of  an  exe- 
cutor or  an  administrator;  as  to  which, 
Xiord  Eldon  said,  "  If  an  executor  or  admi- 
nistrator think  fit  to  refer  generally  all  mat- 
ters in  dispute  to  arbitration,  without  pro- 
testing against  the  reference  being  taken  as 
an  admission  of  assets,  it  will  amount  to 
such  an  admission.  I  see  no  distinction  in 
the  case  of  an  assignee  of  a  bankrupt." 

Whether  an  executor  has  assets  or  not, 
if  he  do  not  plead  that  he  has  no  assets,  he 
must  pay  out  of  his  ovrn  funds.  If  a  refer- 
ence be  made  by  an  executor,  and  it  is  not 
expressly  provided  that  the  arbitrator  shall 
not  inquire  as  to  the  existence  of  assets,  he 
ought  to  be  permitted  to  do  so ;  otherwise 
it  would  be  idle  to  go  to  a  reference,  if  the 
party  might  afterwards  turn  round  and  say 
that  he  has  no  assets. 

It  has  been  further  objected  that  the  au- 
thority of  the  arbitrator  was  limited  to  the 
arrangement  of  certain  unsettled  accounts 
between  the  parties,  and  that  he  had  no  au- 
thority to  award  payment.  But  the  decla- 
ration goes  on  to  state  that,  for  the  finaUy 
Meiiimg  the  disputes  and  differences  between 
the  plaintiff  and  defendant,  the  said  matters 
in  dispute  should  be  referred  to  the  final 
award  and  determination  of  the  arbitrators. 
The  reference  of  accounts  to  arbitrators  for 
their  final  settlemeni  clearly  gives  them 
power  to  award  payment* 

There  is  also  a  plea — that  no  evidence 
was  given  or  offered  before  the  arbitrators, 
nor  did  they  receive  any  proof,  nor  was  it 
admitted  by  or  on  behalf  of  the  defendant, 
that  she  had  assets  of  the  testator  in  her 
hands  at  tlie  time  of  the  making  of  the 
award.— «We  think  that  not  the  proper  sub- 
ject of  a  plea.  If  the  arbitrators  have  mih- 
conducted  themselves,  the  proper  course 


would  be  to  move  to  set  aside  the  award. 
We  therefore  think,  that,  as  the  arbitrators 
had  full  authority  given  to  them,  and  there 
was  no  special  reservation,  they  might  pro- 
perly award  payment ;  and,  they  having  so 
done,  the  defendant  is  concluded,  unless 
she  can  shew  some  irregularity  on  the  face 
of  the  award. 

Judgment  for  the  plaintiff. 


1828.     ( 
Nov.  21.  ( 


CHURCHILL  AND  ANOTHBR,  AS- 
SIGNEES OF  CADOGAN,  A  BAKX- 
BUPT,  0.  CREASE. 

Bankrupt — Payment  of  money  by,  after  a» 
act  oflHinkruptcy,wherefratuhilentpref&renee, 

A  trader  in  prison  under  arrest  for  debt, 
eight  days  before  the  suing  out  of  the  com* 
mission  under  which  he  was  declared  a  bank* 
rupt,  obtained  a  day-rule  and  went  to  an  in- 
surance'Cffice  to  receive  a  sum  of  money  that 
was  due  to  him.  The  defendant^  a  creditor, 
knowing  that  his  debtor  was  to  receive  the 
money t  met  him  at  the  office,  and  there  de^ 
manded  and  received  payment  of  his  debt. 
In  an  action  by  the  assignees  to  recover  the 
lum  so  paid  to  the  defendant,  as  money  had 
and  received  to  their  use,  the  jury  having 
found  that  the  payment  was  not  made  with  a 
view  to  a  fraudulent  preference,  and  that  the 
creditor  was  not  at  the  time  aware  of  an  act 
of  bankruptcy  by  tlie  debtor, — The  Court 
held  the  payment  to  be  protected  by  sect.  83 
ofthe6  0eo.4.  c.  16. 

This  was  an  action  of  assumpsit,  brought 
by  the  plaintiffs  as  assignees  of  one  Cado- 
gan,  a  bankrupt,  against  the  defendant  for 
money  had  and  received  by  him  to  the  use 
of  the  plaintiffs  as  assignees. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  at  Guildhall  after  last 
Trinity  term,  the  facts  proved  were  as  fol- 
lows : — 'i'he  bankrupt  was  indebted  to  the 
defendant,  for  work  done  for  htm,  in  the 
sum  of  19/.  lOf.  A  meeting  of  the  bank- 
rupt's creditors  was  called,  to  which  the  de- 
fendant was  not  invited.  On  the  19th  of 
April  1825,  the  bankrupt  was  taken  to  the 
Fleet  prison  at  the  suit  of  a  creditor.  On 
the  8th  of  June  following,  he  left  the  Fleet 
on  a  day-rule,  and  went  to  the  Hope  Insu- 
rance-office, where  he  had  to  receive  a  stim 
of  money.    The  defendant,  knowing  that 
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the  bankrupt  would  be  at  tlie  office  on  tbet 
deyt  met  him  there  and  demanded  and  re- 
ceived from  him  payment  of  his  account. 
On  the  18th  of  the  same  month  a  commia- 
iion  was  sued  out  against  the  bankrupt,  the 
act  of  bankruptcy  on  which  it  was  founded 
being  the  lying  in  prison.  It  was  submitted 
for  dbe  defendant,  that  the  6  Greo.  4.  c.  16* 
was  retrospective  as  regards  payments  really 
and  bond  fide  made  by  the  bankrupt  before 
the  date  and  issuing  of  the  commission,  and 
therefore  must  regulate  this  transaction. — 
Oh  the  other  hand,  it  was  submitted  for 
the  plaintiffs,  that  this  payment  was  a  frau- 
dulent preference,  and  therefore  not  pro- 
jected by  the  82d  section  of  the  6  Geo.  4 ; 
that  that  act  could  not  apply,  it  not  having 
come  into  general  operation  until  the  1st  of 
September  1 82^,  which  was  after  the  date 
of  the  commission  ;  and  that,  as  the  money 
was  received  by  the  defendant  after  an  act 
of  bankruptcy,  and  within  two  months  next 
before  the  issuing  of  the  commission,  the 
plaintiffs  were,  under  the  19  Geo.  2.  c.  82. 
s.  1,  entitled  to  recover  it  back.  His  Lord- 
ship reserved  the  points,  and  left  it  to  the 
jury  to  say,  whether  the  payment  in  ques- 
tion was  made  with  a  view  to  a  fraudulent 
preference,  or  bond  fide. 

The  jury  found  that  the  defendant  did 
not  know  that  the  bankrupt  had  committed 
an  act  of  bankruptcy,  and  that  the  payment 
was  not  made  with  a  view  to  a  fraudulent 
preference. 

Mr.  Serjeant  Wilder  on  a  former  day  io 
this  term,  moved  that  this  verdict  might  be 
set  aside  and  a  new  trial  had : — If  a  debtor 
be  in  prison,  free  from  process,  totally  un- 
influenced by  any  reasonable  inducement  to 
make  the  payment,  and  without  fear  of 
pressure,  his  creditor  being  without  motive 
to  press — if,  under  these  circumstances,  he 
pays  money,  all  these  facts  afford  strong 
grounds  for  presuming  that  a  fraudulent 
preference  was  intended.  The  evidence 
did  not  warrant  the  jury  in  finding  that 
this  payment  was  not  made  with  a  view  to  a 
fraudulent  preference. 

[^Chief  Justice  Best. — It  seems  to  me  that 
the  finding  of  the  jury  as  to  fraudulent  pre- 
ference has  nothing  to  do  with  the  question. 
Tlie  difference  between  the  former  act  and 
the  late  one  is,  that,  under  the  latter,  if  the 
party  be  not  cognizant  of  the  insolvency  of 
the  bankrupt,  the  payment  is  good.] 


This  case  is  not  within  the  new  act;  and 
even  if  it  be  so  it  will  make  no  diffeienoe« 
for  the  82d  section  (I)  expressly  excepts 
cases  of  fraudulent  preference.  In  the  case 
of  Thornton  v.  Hargreaees  (2),  a  trades, 
being  pressed  by  a  creditor  for  payment 
or  security,  one  or  other  of  which  he 
said  he  would  have,  gave  a  bill  of  sale  of 
certain  wools  and  cloths  in  a  mill,  i^f^Mi- 
rently  the  whole  of  his  stock,  and  immedi- 
ately lefk  his  business  and  home,  and  became 
a  bankrupt, — it  was  held,  that,  inaamuch  as 
the  act  done  did  not  redeem  the  trader  even 
from  any  present  difficulty,  which  is  the 
ordinary  motive  for  such  an  act  when  really 
done  under  the  pressure  of  a  threat,  it 
amounted  to  evidence  that  it  was  not  done 
under  such  pressure,  but  voluntarily,  and 
with  a  view  to  prefer  the  particular  creditor 
in  contemplation  of  bankruptcy ;  and  that 
the  sale  was  therefore  void  as  against  the 
assignees.  There,  the  creditor  merely  used 
a  threat.  Here,  the  bankrupt  was  in  prison. 
The  creditor  used  no  threau.  The  debtor 
was  not  in  a  situation  to  be  influenced  by 
threats ;  but  made  the  payment  voluntarily. 
That  payment  therefore  must  be  taken  to 
be  the  result  of  a  predisposition  on  the  part 
of  the  debtor  to  prefer  that  particular  cre- 
ditor. 

A  rule  fitst  having  been  granted, — ^ 
Mr.  Serjeant  Toady  was  about  to  shew 
cause,  when  the  Court  called 


(1)  Section  82  enacts — ''  That  all  payments 
really  and  bona  fide  made,  lOr  which  skaU  here* 
after  be  mitde,  by  any  bfokrupt,  or  by  any 
person  cm  his  behalf,  before  the  date  and  is- 
suing of  the  commlsskm  against  such  bank- 
rupt to  any  creditor  of  such  bankn^  (aoch 
payment  not  being  a  fraudulent  praerenes 
of  such  creditor),  shall  be  deemed  valid, 
notwitlistanding  any  prior  act  of  bankniptcy 
by  such  bankrupt  conmiitted ;  and  all  pay- 
ments really  ana  bona  fide  made,  or  wnidi 
ekail  hereafter  be  mnde,  to  any  bankrupt  before 
the  date  and  issuing  oi  the  commiasion  sgainat 
such  bankrupt,  shall  be  deemed  valid,  not- 
withstanding any  prior  act  of  bankruptcy 
committed;  and  such  creditor  shall  not  be 
liable  to  refund  the  same  to  the  assignees  of 
such  bankrupt,  provided  the  person  so  deaHng 
with  the  sain  bankrupt  had  not,  at  the  tfane 
of,  such  payment  bv  or  to  such  bankropc, 
notice  of  any  act  of  bsnkmptcy  by  snch  bank- 
rupt committed." 

(S)  7  taeXt  M4. 
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ATr.  Serjeani  WUie^  to  support  his  rule.— 
By  the  former  statiites,  payments  made  after 
an  act  of  bankruptcy,  when  a  commission  fol- 
lowed within  two  months,  were  not'  good ; 
but  by  the  late  act  (s.  82),  payment!  made 
in  the  ordinary  course  of  trade  are  pro- 
tected,  unless  a  commission  has  actually 
issued,  or  the  payment  be  made  with  a.  view 
to  a  fraudulent  preference.  In  this  case, 
the  circumstances  clearly  shewed  an  inten- 
tion in  the  bankrupt  unduly  to  prefer  the 
particular  creditor; — the  bankrupt  knew 
his  insolvent  situation ;  he  had  been  thirty 
days  in  prison,  and  had  called  a  meeting  of 
his  creditors.  The  defendant  was  not  in- 
vited to  attend  that  meeting;  and  he  having 
received  payment  under  these  circumstances, 
it  ought  to  be  shewn  that  that  payment  was 
enforced  by  pressure  and  importunity.  It 
must  therefore  be  taken,  on  the  authority  of 
the  case  of  Thornton  v.  Hargreaves  (1),  that 
the  payment  was  made  voluntarily,  and  in 
contemplation  of  bankruptcy,  and  with  a 
view  to  prefer  the  creditor  to  whom  it  was 
made.  But  this  is  not  in  strictness  a  fraudu- 
lent preference.  There  is  a  slight  inaccuracy 
in  this  respect  in  sect.  82.  6  Geo.  4.  c.  16. 
A  fraudulent  preference  is  usually  consi- 
dered to  be  a  payment  made  before  an  act 
of  bankruptcy,  in  contemplation  of  bank- 
ruptcy ;  but  this  section  speaks  of  payments 
made  ajler  an  act  of  bankruptcy,  without 
notice.  The  payment  therefore  could  not, 
either  under  the  old  acts  or  the  new  one,  be 
protected.  It  was  not  witliin  the  protection  of 
the  former,  because  it  was  made  within  two 
months  of  the  suing  out  of  the  commission, 
and  after  an  act  of  bankruptcy,  and  was  not 
in  the  fair  and  usual  course  of  trade ;  nei- 
ther was  it  within  that  of  the  latter,  inasmuch 
as  that  statute  can  only  apply  to  transac- 
tions after  the  Ist  of  September  1825,  the 
date  at  which  the  act  first  came  into  opera- 
tion. If  there  be  any  doubt  as  to  the  con- 
struction of  the  ^ct,  the  Id^th  section  pro- 
vides that  the  construction  shall  be  that 
which  wiU  be  the  most  beneficial  to  tlie 
creditors. 

By  ike  Court — ^The  first  point  in  this 
case  18,  whether  it  comes  within  the  mean- 
ing of  the  6  Geo.  4.  c.  16,  or  of  the  pre- 
viously existing  acu.    We  are  of  opinion 

(1)  7  East,  544. 
YoL«  VII*  G.P. 


that  it  must  be  governed  by  the  C  Geo.  4. 
It  has  been  argued,  that  by  the  ld6th 
section  of  that  act  its  operation  is  post- 
poned to  a  day  posterior  to  the  day  of  the 
date  of  this  commission.  It  is  true  that 
the  act  does  not  come  into  genera/ operation 
until  the  Ist  of  September  1825  ;  but  the 
sound  rule  of  construction  of  acts  of  parlia- 
ment is,  that,  where  there  is  both  a  general 
and  a  particular  intention  clearly  expressed, 
the  particular  intent  forms  an  exception  out 
of  the  clause  of  general  intent.  Now,  the 
question  is,  whether  or  not  the  82nd  section 
forms  such  an  exception  :  it  enatts,  "  that 
all  payments  really  and  bond  fide  madct  or 
which  sJiall  hereafter  he  made,  by  any  bank- 
rupt, or  by  any  person  on  his  behalf,  before 
the  date  and  issuing  of  the  commission 
against  such  bankrupt,  to  any  creditor  of 
such  bankrupt  (such  payment  not  being  a 
fraudulent  preference  of  such  creditor),  shall 
be  deemed  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  com- 
mitted." The  plain  and  obvious  meaning 
of  these  words  includes  as  well  payments 
before,  as  payments  after  the  passing  of  the 
act.  f 

The  next  question  is,  whether  or  not  this 
payment  was  made  with  a  view  to  a  frau- 
dulent preference  of  the  particular  creditor. 
The  payment  must  be  fraudulent.  Fraud 
cannot  be  presumed ; — it  must  be  proved. 
Now,  what  was  there  in  this  case  to  create 
a  suspicion  of  fraud  or  collusion  between 
the  creditor  and  the  bankrupt  ?  The  jury 
have  expressly  negatived  fraud.  They 
found  that  the  defendant  did  not  know  that 
his  debtor  had  committed  an  act  of  bank- 
ruptcy, and  that  the  payment  in  question 
was  not  made  with  a  view  to  a  fraudulent 
preference.  That  finding,  therefore,  is  con* 
elusive  of  the  question.-  But  it  has  been 
argued,  that  the  evidence  did  not  warrant 
the  jury  in  finding  that  this  payment  was 
not  made  with  a  view  to  a  fraudulent  pre- 
ference ;  and  that  argruroent  rests  upon  the 
circumstance  of  the  bankrupt's  being  at  the 
time  he  made  the  payment  a  prisoner  in  the 
Fleet,  and  upon  the  assumption  that  he 
could  not  be  placed  in  a  worse  situation,  and 
that,  therefore,  there  was  no  reasonable  and 
bond  fide  inducement  for  him  to  pay  the  de- 
fendant his  debt.  That  argument,  however, 
is  fallacious;  for  a  detainer  might  have 
been  lodged  against  him  by  the  defendant, 
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and  the  apprehensioti  of  that  would  he  a 
aufficient  inducement  to  repel  the  Inference 
of  fraud.  That  was  a  question  of  fact  for 
the  decision  of  the  jury.  The  case  of  Thorn' 
ton  ▼•  Hargreaves,  which  has  heen  referred 
to,  is  very  unlike  the  present ;  for  there  the 
bankrupt  gave  a  bill  of  sale,  by  which  he 
assigned  to  the  defendants  the  whole  of  his 
stock,  and  immediately  left  his  home  and 
business,  and  became  a  bankrupt.  And  Lord 
Elletiborough  said,  "  Tdcing  the  conversa- 
tion reported  between  the  defendants  and 
^he  bankrupt  to  be  a  threat  of  process,  I  do 
Dot  see  how  the  execution  of  such  a  threat 
teould  put  the  bankrupt  in  a  worse  situation 
than  the  actual  transfer  of  the  goods  did ; 
for  that  left  him  without  any  property,  and 
he  was  immediately  obliged  to  break  up  his 
business,  and  leave  his  home:"  and  Mr. 
Justice  Lawrence  added,  ^  If  the  bill  of  sale 
swept  away,  as  it  is  said,  the  whole  of  the 
bankrupt's  property,  it  would  be  difficult  to 
say  that  it  was  not  made  in  contemplation 
of  bankruptcy,  because  it  would  be  in  itself 
an  act  of  bsnkrupicy.**  Can  that  case,  where 
a  man  assigns  his  whole  substance,  be  com- 
pared with  a  case  like  the  present,  the  pay- 
ment of  the  small  sum  of  19/.  10«.  out  of  a 
large  sum,  at  the  moment  of  the  demand  in 
the  hands  of  the  party ;  and  that,  too,  a  pay- 
ment for  work  done  for  ready  money  t  We 
do  not  conceive  that  our  judgment  on  this 
occasion  will  clash  with  any  previous  de- 
eisions. 

We  have  been  referred  to  the  ld5th  sec- 
tion of  the  statute,  which  provides  that  the 
act  shall  be  construed  beneficially  for  cre- 
ditors. Are  we  to  do  violence  to  the  con- 
•truction  for  the  purpose  of  assisting  cre- 
ditors, and  thus  misconstrue  the  words  of 
the  act  ? 

Under  all  the  circumstances,  we  are  of 
opinion  that  there  is  no  ground  for  the  Court 
to  interfere  with  the  verdict.  It  is  not  at 
all  improbable,  on  the  facts  proved,  but 
that  the  payment  in  question  was  made 
hondjide,  and  without  a  view  to  a  fraudulent 
preference.  The  jury  so  considered  it,  and 
their  finding  is  conclusive. 

Rule  discharged. 


n"?  10.  }  ^*°^^  '•  ■**"• 

Broker — DtUy  and  LialnlUiet  of. 

Tht  plaintiff  employed  the  defendant^  a 
sworn  broker  of  the  city  of  London,  to  pur- 
chase  goods  for  him.  The  defendant  made 
the  purchases,  but  charged  the  plaintiff  a 
profit  beyond  the  amount  of  his  brokerage. 
In  an  action  to  recover  back  the  surcharges, 
the  declaration  alleged  that  the  defendant 
had  charged,  and  the  plaintiff  had  paid,  a 
larger  price  than  the  cost  price  of  the  goods. 
To  prove  iJie  allegation  o/^  payment,  an  ac- 
count current  between  the  parties,  containing 
various  entries  both  on  the  debit  and  cre£t 
sides,  was  given  in  evidence : — Held,  that 
the  credits  in  this  account  sufficiently  proved 
payment  of  the  debits  therein^  according  to 
priority  of  date. 

This  was  an  action  of  assumpsit. 

The  first  Count  of  the  declaration  stated, 
that,  in  consideration  that  the  plaintifiT,  at 
the  special  instance  and  request  of  the  de- 
fendant, would  retain  and  employ  the  defen- 
dant as  a  broker  to  purchase  for  the  plain- 
tiff divers  krge  quantities  of  wines  and 
spirituous  liquors,  for  certain  reasonable 
commission  and  reward  to  be  paid  by  the 
plaintiff  to  the  defendant  in  respect  thereof 
he,  the  defendant,  undertook  and  faithfully 
promised  the  plaintiff  to  charge  him  the 
cost  price  of  all  such  wines  aiid  spirituous 
liquors  as  the  defendant  should  from  time 
to  time  purchase  for  the  plaintiff.  The 
plaintiff  then  averred.  That  he  employed 
the  defendant  as  such  broker,  and  that,  al- 
though he  did  purchase  on  account  of  the 
plaintiff,  divers  large  quantities  of  wines  and 
spirituous  liquors,  to  wit,  &c.,  and  although 
the  cost  price  of  the  said  wines  and  spirituous 
liquors  amounted  to  a  certain  large  sum  of 
Ynoney,  to  wit,  &c. ;  yet  that  the  defendant, 
not  regarding  &c.,  but  contriving  &c.,  did 
not  nor  would  charge  the  cost  priee^  but, 
on  the  contrary,  charged  a  mtich  larger  and 
greater  price,  by  which  the  plaintiff  was 
obliged  to  pay,  and  actually  had  paid,  a 
much  larger  price  than  the  cost  price. 

The  second  count  stated, — that  the  de- 
fendant undertook  to  charge  tlie  plaintiff 
fbr  such  wines  and  spiritooas  liquora  as  he 
purchased  on  his  account  as  cheap  a  price 
as  he  himself  from  time  Hb  time  should  pay 
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far  tbeiDi  but  tbat  he  charged  a  greater 
price,  which  the  plaintiff  had  been  abUged 
to  pay. 

The  declaration  also  contained  the  com- 
mon money  counts. 

The  defendant  pleaded — Non  assumpsit* 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  in  London  after  the 
last  term,  it  was  proved,  on  the  part  of  the 
plaintiff,  that  the  defendant  was  a  sworn 
broker,  and  the  bond  given  by  him  to  the 
city  of  London,  conditioned  for  the  due 
performance  of  his  office  of  broker,  pur- 
suant to  the  statute  6  Ann.  c,  16.  s.  4.(l)  waa 
E'v^n  in  evidence.  The  plaintiff  also  proved 
s  retainer  of  the  defendant  to  purchase 
wines  and  spirits  for  him»  on  commissioni 
in  his  capacity  of  brokert  during  the  yeara 
1825  and  18^6,  and  produced  a  book  con- 
taining the  account  between  them  respecting 
thete  purchases,  among  others;  and  he 
proved  the  allegation,  aji  to  the  dvercharges, 
in  the  declaration :  but  it  also  appeaVed 
that  this  account  (which  embraced  debits 
and  credits  to  a  large  amount,)  had  never 
been  finally  settled,  there  remaining  upon 
the  whole  a  considerable  balance  due  from 
the  plaintifFto  the  defendant,  independently 
of  the  overcharges. 

Upon  this  evidence,  it  was  contended,  on 
the  part  of  the  defendant,  that  the  allega- 
tion  of  payment  in  the  declaration  was  not 
supported,  and  that,  consequently,  the  plain- 
tin  must  be  nonsuited. 

On  the  other  hand,  it  was  insisted,  that, 
as  there  had  been  various  payments  made 
in  part  liquidation  of  the  account,  according 
to  the  principle  established  in  Clayton's 
case  (3),  those  payments  must  be  applied  in 
discharge  of  the  various  items  in  the  ac- 
count, in  the  order  in  which  they  appeared ; 
and  it  was  contended  that  this  was  sufficient 
proof  of  payment  of  the  items  so  balanced 
to  support  the  general  allegation  of  pay* 
ment. 

His  Lordship  refused  to  nonsuit;   and 

(1)  By  wliich  it  is  enacted,  *'  That  all  per- 
sons who  shall  act  as  brokers  within  the  city 
of  London,  and  liberties  thereof,  shall  from 
time  to  time  be  admitted  to  do  so  by  the 
Court  of  Mavor  and  Aldermen  of  the  said  city 
for  the  time  being,  under  such  restrictions  and 
limitations  for  their  honest  and  good  behaviour 
fia  that  Court  shall  think  fit  and  reasonable." 

(f)  1  MariT.  605. 


the  jury  returned  a  verdict  for  the  plaintiff 
for  119/.,  the  amount  of  the  overcharges 
proved ; — leave  being  reserved  to  the  defen- 
dant to  move  the  Court  on  the  point  raised 
as  above. 

Mr,  Sefjeant  Toddy  now  applied  accord- 
ingly, and  contended  that  the  account  given 
in  evidence  did  not  support  the  allegation  of 
payment,  inasmuch  aa  no  specific  appropria'^ 
tion  of  the  credits  in  the  account  had  been 
made  in  liquidation  of  those  items  on  the 
debit  side  which  were  said  to  contain  the 
overcharges  complained  of,  and  on  the  whole 
account  a  large  balance,  independently  of  thn 
alleged  surcharges,  remained  due  from  the 
plaintiff  to  the  defendant.  In  support  of  the 
argument,  that*  in  the  absence  of  specific  api* 
propriation  by  a  debtor  of  particular  suma 
paid,  the  creditor  may  apply  them  as  he 
thinks  fits  the  learned  Seijeant  cited  the 
cases  of  Goddard  v.  Cox  (8)  and  Blose  v. 
Cutting  (4),  in  the  former  of  which  it  waa 
heldf  that,  where  there  are  several  demands* 
the  party  paying  may  at  the  time  of  payment 
apply  the  money  to  any  particular  debt,  but 
that,  in  the  absence  of  such  election  by  the 
payer,  the  receiver  has  the  option ;  and  in 
the  latter,  that  where  A.  owed  B.  money  on 
two  several  bonds,  and  paid  money  gene- 
rally on  account,  giving  no  directions  as  to 
its  application  in  discharge  of  either  of  the 
bonds,  B.  might  apply  it  to  either. 

By  the  Court  (after  an  ineffectual  attempt 
to  procure  an  arbitration). — ^The  conduct  of 
the  defendant  in  charging  the  plaintiff  a 
larger  sum  for  the  goods  he  purchased  for 
him  in  his  character  of  broker  than  he  him- 
self had  paid  for  them,  was  dearly  illegal* 
and  renders  him  liable  to  an  action  for  pe- 
nalties for  every  instance  of  the  fraudulent 
surcharge,  as  well  as  to  indictment.  The 
evidence  given  at  the  trial  well  sustained 
the  declaration.  The  allegation  of  payment 
was  supported  by  proof  of  tlie  credits  in  the 
account  current  between  the  partiea:  for 
the  various  items  on  the  credit  side  >vere 
clearly  to  be  applied  in  discharge  of  those 
on  the  debit  side,  according  to  their  order 
of  priority.  We,  therefore,  think  that  there 
is  no  ground  for  this  motion. 


Rukrrfused* 


(3)  f  Strs.  1194. 

(4)  Id.  1195,  a. 
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HENMAN  V,  DICKINSON. 


Bill  of  Exchange — Effect  of  aUeratwn  in, 
after  acceptance. 

Where  a  bill  has  been  altered  after  ac" 
ceptance,  it  is  incumbent  on  the  party  seeking 
to  enforce  it,  to  shew  under  what  circumstances 
the  alteration  was  made. 

Assumpsit  on  a  bill  of  exchange  for 
49/.  I7s,  Gd,f  drawn  by  one  Potter  upon  and 
accepted  by  the  defendant,  and  indorsed  to 
the  plaintiff*. 

At  the  trial,  before  Lord  Chief  Justice 
Best,  at  the  Sittings  at  Guildhall  after  last 
Trinity  term,  the  wife  of  the  drawer  was 
called  as  a  witness  to  prove  that  the  bill 
had  been  altered  by  her  husband  afler  it 
had  been  accepted,  and  before  he  indorsed 
it  over  to  the  plaintiff*.  The  alteration  was 
in  the  date,  and  also  in  the  amount.  For 
the  plaintiff*,  it  was  objected  that  this  evi- 
dence ought  not  to  be  received,  inasmuch 
as  it  tended  to  accuse  Potter,  the  drawer, 
of  the  crime  of  forgery,  which  a  wife  was 
not  a  competent  witness  to  do* 

His  Lordship  was  of  opinion  that,  as  it 
appeared  on  the  face  of  the  bill  tliat  an  al- 
teration had  been  made  upon  it,  it  was  in- 
cumbent on  the  plaintiff*  to  shew  under 
what  circumstances  that  alteration  had  been 
made,  before  he  could  be  allowed  to  recover 
upon  it. 

A  verdict  was  therefore  taken  for  the  de- 
fendant, leave  being  reserved  to  the  plaintiff*, 
to  move  the  Court  on  the  point. 

Mr,  Serjeant  Taddy  moved  accordingly, 
citing  the  case  of  Rex  v,  Cliviger{l),  where 
it  was  held  that  a  wife  could  not  be  called 
in  any  case  to  give  evidence  even  tending 
to  crimhiate  her  husband  ;  and  Mr.  Justice 
Ashurst  said — "  The  ground  of  her  incom- 
petency arises  from  a  principle  of  public 
policy,  which  does  not  permit  husband  and 
wife  to  give  evidence  that  may  even  tend  to 
criminate  each  other.  The  objection  is  not 
confined  merely  to  cases  where  the  husband 
or  wife  is  directly  accused  of  any  crime ; 
but  even  in  collateral  cases,  if  their  evidence 
tends  that  way,  it  shall  not  be  admitted." 

The  learned  Serjeant  submitted  that,  not- 
withstanding an  alteration  apparent  on  the 

(1>  2  Term  Rep.  268. 


face  of  a  bill,  tlie  party  seeking  to  enforce 
it  ought  not  to  be  called  upon  to  explain 
the  circumstances  under  which  that  altera- 
tion was  made  ;  but  that  the  party  charged 
with  the  payment  of  the  bill  must  shew  it 
to  have  been  improperly  made. 

By  the  Court. — We  are  not  called  upon 
to  decide  tlie  first  point,  viz.  whether  Mrs. 
Potter  was  a  competent  witness  to  prove 
her  husband  to  have  committed  a  forgery. 

It  is  the  settled  practice,  that,  if  a  bill  be 
altered,  the  alteration  has  the  effect  of  de- 
stroying the  bill,  unless  it  be  made  before 
the  bill  is  sent  into  the  world  ;  and  that  it 
is  for  the  party  who  sues  on  the  bill  to 
shew  the  alteration  to  have  been  made  with- 
out fraud,  and  with  the  knowledge  and 
consent  of  the  parties  liable  thereon.  This 
is  but  reasonable,  for  the  other  party  can 
have  no  means  of  giving  the  required  evi- 
dence. 

Sukrefusid. 


1828.     > 
.  10.3 


Nov 


cox  t'.  BEKT  AND  OTHXBS, 


Landlord  and  Tenant — Tenancy  from 
year  to  year, 

A  tenant  held  premises  under  an  agree" 
mentfor  a  lease.  No  rent  was  paid;  bid 
the  tenant,  in  an  account  stated  bHmeen  km 
and  his  landlord,  assented  to  an  item  therein 
debiting  him  for  a  half-year^  s  reni : — Held, 
tluit  the  assent  was  equwalent  to  a  payment, 
and  established  a  tenancy  from  year  to  year, 
so  as  to  entitle  the  landlord  to  distram. 

This  was  an  action  of  replevin,  tried 
before  Mr.  Justice  Gaselee,  at  the  last  As- 
sizes for  Staff*ord.  A  verdict  was  entered 
for  the  plaintiff*  on  all  the  avowries,  except 
the  nineteenth,  which  stated,  that  the  plain- 
tiff*, for  a  year  ending  on  the  25th  of  March 
1825,  held  the  premises  in  question  as  tenant 
to  the  defendants,  by  virtue  of  a  demise  to 
him  tliereof  made,  at  the  yearly  rent  of 
450/.  payable  half-yearly,  on  the  25th  of 
March  and  29th  of  September ;  and,  be- 
cause a  year's  rent  was  due,  the  defendants 
well  avowed,  &c. 

The  plaintiff*  pleaded,  non  tenuity  and  rieng 
in  arrierc* 
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The  premises,  which  were  the  subject  of 
the  action,  were  held  by  the  plaintiff  under 
an  agreement,  bearing  date  the  7th  of 
December  1824,  whereby  the  defendants 
agreed  to  let  and  demise  them  to  the  plain- 
tiff "  in  consideration  of  the  rent  of  4501, ^ 
and  of  the  covenants  and  agreements  to  be 
entered  into  by  the  plaintiff  in  a  certain  in- 
denture of  lease  to  be  executed  on  or  before 
September  29,  then  next  ensuing."  Under 
this  agreement  the  plaintiff  had  possession. 
No  rent  had  been  paid  ;  and  the  only  evi- 
dence to  charge  him  with  a  tenancy  from 
year  to  year,  was  an  account  stated  between 
the  parties,  in  which  a  sum  of  Z25L  had 
been  debited  to  the  plaintiff,  for  a  half- 
year's  rent,  and  assented  to  by  him. 

The  learned  Judge,  taking  this  assent 
equivalent  to  an  actual  payment  of  the  half- 
year's  rent,  directed  a  verdict  for  the  defen- 
dants on  that  avowry. 

Mr,  Serjeant  Russell  now  moved  for  a 
rule  calling  on  the  defendants  to  shew 
cause  why  that  finding  should  not  be  set 
aside,  and  a  verdict  entered  on  that  avowry 
as  well  as  the  others,  for  the  plaintiff.  He 
submitted  that,  as  by  the  nineteenth  avowry 
the  defendants  merely  justified  the  distress 
by  a  statement  that  the  plaintiff  held  the 
premises  under  an  agreement  whereby  the 
defendants  "  agreed  to  let  and  demise" 
them  to  him,  the  avowry  for  a  distress  taken 
for  rent  alleged  to  be  due  on  a  future  d^ 
mise  could  not  be  supported  ;  upon  the  au- 
thority of  the  case  of  Dunk  v.  Hunter  (1), 
where  the  tenant  being  in  possession  under 
a  memorandum  of  agreement  to  let  on  lease, 
with  a  purchasing  clause,  for  twenty-one 
years,  at  a  certain  rent,  it  was  held,  that  as 
this  was  only  an  agreement  for  a  future 
lease,  and  no  lease  was  actually  executed, 
and  fio  rent  subsequently  paid,  the  landlord 
was  not  entitled  to  distrain.  The  learned 
Seijeant  concluded  that  an  actual  payment 
of  rent  under  the  agreement  would,  accord- 
ing to  the  case  of  Knight  v.  Bennett  (£),  be 
sufficient  to  establish  a  tenancy  from  year 
to  year  by  the  party ;  but  submitted  that 
the  mere  admission  of  an  item  in  an  account 
could  not  be  deemed  equivalent  to  pay- 
ment. 

(1)  5  Barn.  6l  Aid.  SfS. 

(t)  3  Bing.  961}  4  Law  Joiira.  C JP.  94. 


By  the  Courts — The  acknowledgment  of 
the  account,  containing  an  item  charging 
for  a  half-year's  rent,  was  equivalent  to  an 
actual  payment  of  it,  and  clearly,  according 
to  the  principle  of  Knight  v.  Bennett^  esta- 
blished a  tenancy  from  year  to  year. 

Rule  refused* 


1828. 
Nov 


IS.     \ 
.  12.5 


BOOKS  V.  WASP. 


Practice— Pfocf^tiig^  for  costs  of  smtf 
where  stayed. 

The  plaintiff's  attorney  having  applied 
hy  letter  to  the  defendant  for  the  payment  of 
a  debt^  the  latter  four  days  afterwards  paid 
the  amount  to  the  plaintiff,  not  knowing  that 
a  writ  had  been  previously  sued  out  against 
Aim.  The  plaintiff's  attorney  afterwards 
caused  the  defendant  to  be  arrested  on  a  writ 
sued  out  before  the  payment  wae  made  to  the 
plaintiff: — The  Court  directed  the  proceed-' 
ings  to  be  stayed  without  costs. 

Mr.  Serjeant  Jones,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  that  the  bail- 
bond,  which  had  been  given  by  the  defen- 
dant, should  be  delivered  up  to  be  can- 
celled, and  that  in  the  meantime  all  fur- 
ther proceedings  might  be  stayed.  He 
founded  his  motion  on  affidavits,  which 
stated,  that,  on  the  7th  October  last,  the 
defendant  received  a  letter  from  the  plain- 
tiff's attomies  requiring  the  immediate  pay- 
ment of  281.  due  to  the  plaintiff,  and  that  if 
it  were  not  discliarged,  proceedings  would 
be  commenced  against  him;  that,  on  the 
11th  October,  the  defendant  called  upon 
the  plaintiff  and  paid  him ;  and  that,  on 
the  16th,  the  defendant  received  another 
letter  from  the  plaintiff^s  attomies  in  which 
thev  told  him  that  he  had  settled  improperly 
with  the  plaintiff,  as  an  officer  had  had  a 
writ  against  the  defendant  for  several  days, 
and  they  demanded  8/.  12<.  for  the  costs 
attending  such  writ.  The  defendant  also 
swore,  that,  when  he  paid  the  plaintiff  on 
the  11th  October,  he  did  not  know  that 
any  writ  had  been  issued  against  him; 
and  that,  on  the  8d  November  he  was  ar- 
rested at  the  plaintiff's  suit  for  the  full 
amount  of  his  demand,  and  detained  in  cus- 
tody of  the  sheriff  till  he  gave  a  bail-bond 
and  paid  the  costs  attendmg  the  arrest* 
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COURT  OF  COMMON  PLBAS: 


Mr*  Strjtani  Tadiy  now  shewed  cause, 
on  an  affidavit,  which  stated  that  the  writ 
under  which  the  defendant  was  arrested, 
was  issued  on  the  8th  October  and  put  into 
the  hands  of  an  officer  on  the  same  day ; 
and  it  was  insisted,  that,  as  the  debt  was 
not  paid  till  the  11th,  and  without  any  com- 
munication with  the  plaintiflTs  attornies,  they 
were  entitled  to  proceed  for  the  costs  of 
the  writ. 

But  the  Courtt  thinking  that  the  plaintiff's 
attornies  had  been  guilty  of  sharp  practice, 
ordered  the  rule  to  stay  proceedings  to  be 
pade 

jdbiobUef  without  co^ti. 


cause  having  gone  down  to  trialtand  the  jary 
having  found  a  verdict  for  the  defendant,  oo 
which  judgment  was  entered  up,  accord- 
ingly— 

Mu  Serjeant  Andrew$^  on  a  former  day, 
moved  that  the  money  so  deposited  and 
paid  into  court  might  be  repaid  to  the  de- 
fendant; and  he  produced  the  postea,  to 
shew  that  the  proceedings  had  been  regular, 
and  submitted  that  the  rule  for  repayment 
should  be  made  absolute  in  the  first  in* 
stance. 

But  the  Court  were  of  opinion,  that,  as 
the  plaintiff  might  bring  a  writ  of  error, 
there  ought  only  to  be  a  rule  to  shew  cause  \ 


28.     ■> 


STM S8  V.  «08S. 
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Praetioe — Payment  cf  Money  into  Cewrt 
in  lieu  qfBaiL 

The  defendant  having  deposited  the  amount 
qfihe  sum  for  which  he  was  arrested^  with  ftOL 
for  th  costs,  with  tlte  sheriff,  and  which  sums 
tpere  paid  into  court,  under  the  statute  7^8 
Geo.  4.  c.  71,  and  the  defendant  obtained  a 
verdict  and  judgment: — Held,  that  he  was 
not  entitled  to  have  the  sums  paid  in,  repaid 
without  producing  certificates  Jrom  the  Clerk 
q/*  the  Judgments  and  the  Prothonotary,  that 
judgment  had  been  signed^  and  the  money 
patd  into  court ;  and  the  rule  for  repayment  ts 
only  a  rule  to  shew  cause. 

The  plaintiff  having  arrested  the  defen* 
dant  under  a  capias  issued  out  of  this  court 
for  12Q/.,  he  depqsited  that  sum,  together 
with  20L  as  a  security  for  costs,  with  tiie 
sheriff;  both  which  sums  were  paid  into 
court,  according  to  the  provisions  of  the 
ptatute  7  &  8  Geo.  4.  c  71.  a.  2.  (1)    The 

(1)  Section  2.  enacts^'*That  in  all  cases  in 
which  any  defendant  shall  have  been  die* 
diarged  from  arrest  upon  midLing  such  deposit 
as  is  reauired  by  Uie  act,  and  the  sum  so 
deposited  shall  have  been  paid  into  court,  it 
shall  be  lawful  for  such  defendants  instead  of 
putting  in  and  perfecting  special  bail  in  the 
action,  according  to  the  course  of  practice  of 
the  court,  to  allow  the  sum  so  deposited  with 
tlie  sherilP,  and  by  1dm  paid  into  court  as  afore- 
aaid,  together  with  the  additional  sum  of  ICM. 

to  b^  £M  into  9^«sl  by  fusb  defavdaat  aa  a 


further  security  for  the  costs  of  the  action,  to 
remain  hi  the  court  to  abide  the  event  of  the 
suit;  and  in  all  oases  where  any  defendant 
shall  have  been  arrestQd  and  shall  have  given 
bail  to  the  sheriff,  or  shall  have  been  arrested 
and  remain  in  custodv,  it  shall  be  lawful  for 
such  last-men tipned  defendant,  instead  of  put- 
tinff  in  and  perfecting  special  bail,  to  depout 
and  pav  into  the  said  court  the  sum  indorsed 
upon  the  writ,  together  with  the  amount  of 
the  kuig's  fine,  if  any,  upon  the  original  writ, 
and  the  further  sum  of  20/.  as  a  security  for 
the  costs  of  the  action,  there  to  zemam  to 
abide  the  event  of  the  auit;  and  thereupon  the 
sud  defendant  may,  and  he  is  hereby  re- 
quired to  enter  a  common  appearance,  or  file 
common  bail  in  the  action,  within  such  time 
as  he  wonld  have  been  recjuired  to  have  pat  in 
and  perfected  special  bail  in  the  aetion  ae- 
cording  to  the  courae  of  Uie  said  court,  or  in 
default  thereof,  the  plaintiff  in  the  action  \$ 
hereby  empowered  to  enter  such  common  ap- 
pearance or  file  icommon  bail  for  the  said  oe- 
fendant,  and  the  cause  may  proceed  as  if  the 
defendant  had  put  in  and  perfected  special 
bail  {  and  in  case  judgment  in  the  said  action 
shall  be  siven  for  the  plaintiff,  he  afaall  be 
entitled,  by  order  of  the  Cofut,  npon  motion 
made  for  that  purpose,  to  receive  the  aaid 
money  so  remaining  in,  or  so  deposited  or  paid 
into  the  court  as  afousaid,  or  so  much  thereof 
as  will  be  sufficient  to  satisfy  the  sum  recovered 
by  the  judgment  and  the  costs  of  the  applica- 
cation ;  and  if  ^judgment  be  given  in  the  said 
action  fur  the  defemdani,  or  the  plaintiff  d»- 
oontinue  the  suit,  or  be  otherwise  baiTad,  or 
in  case  the  sum  deposited  aod  paid  into 
court  be  more  than  sufficient  to  satisfy  the 
pkdntiff,  the  said  money  so  deposited  or  paid 
mto  court,  or  so  much  thereof  as  shall  remun, 
shall  by  order  of  the  Court,  tqnm  moiiom  to  be 
made  for  that  purpose,  be  vqpaid  to  ndi  de- 
fendant.'^ 
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ttld  diAt,  b«ft)te  it  ^ai  Made  absolute,  it  was 
not  only  necessary  to  produce  the  posted, 
but  also  a  certificate  of  the  Clerk  of  the 
Judgments  that  judgment  had  been  duty 
signed;  and  also  a  certificate  ftom  the 
Prothonotary  that  the  money  had  been  paid 
into  court. 

The  learned  Serjeant,  on  this  day,  pro- 
duced the  certificates  as  required,  and  an 
affidavit  that  notice  of  this  rule  had  been 
served  on  the  plaintifl^;  on  which  the  Court 
ordei^d  it  to  be  made 

Absolute. 


1828 
Nov 


28.    \ 
.27.3 


Tn  thi  nuUier  of  tiottoMtdx  akd 

l^ALLOWS. 
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SMITH  V.  SCOTT. 


Practice — PapnaU  of  Money  into  Court 
in  lieu  ofBaik 

Tlie  defendant  having  deposited  with  the 
sheriff  the  dmount  of  the  debt  for  which  he 
was  arrested,  and  20L  for  costs,  in  pursuance 
of  the  statute  7  4*  8  Geo.  4  :— Held,  that 
the  bail'bond,  which  he  tiad  given  on  hisairest, 
must  he  delivered  up  to  be  cancelled. 

Mr.  Serjeant  fVUde,  on  a  former  day  in 
this  term,  obtained  a  rule  nwt,  that  the 
bail-bond  which  had  been  entered  into  and 
given  by  the  defendant  in  this  cause,  might 
be  delivered  up  to  be  cancelled  on  an  affi- 
davit of  the  defendant,  which  stated,  that, 
since  the  arrest,  he  had  paid  into  the  hands 
of  one  of  the  Prothonotaries  of  this  court 
the  sum  of  28/.,  the  amount  of  the  debt, 
and  201.  for  costs,  in  pursuance  of  the  sta- 
tute 7  &  8  Geo.  4.  c.  71.  (1) 

Mr.  Serjeant  Merewether  now  shewed 
cause,  and  submitted,  that  although  the 
latter  sum  had  been  paid  in  lieu  of  special 
bail,  still  that  it  was  no  ground  for  the 
Court  to  order  the  bail-bond  to  be  can- 
celled. 

The  Court,  however,  thought  that  it  fell 
within  the  terms  and  meaning  of  the  statute, 
and  ordered  the  rule  to  be  made 

AbsohiAe* 

(1)  See  the  section,  tmi;  p.  70. 


Attilchment — Affidavit  for^  how  entitled. 

A  rule  nisi  for  an  attachment  for  non^ 
payment  of  n,mey  under  an  an,ard.n,as  en- 
titled,  ^*  In  the  matter  of — ,^  but  the  affidavit  oj 
service  was  entitled  "  Between  A,  B,  plaintiff 
and  C.  D.  defendant^: — Held  irregular,  as 
it  should  have  been  entitled  the  same  as  the 
rule. 

A  riile  nisi  had  been  obtained  by  Mr. 
Serjeant  Taddy,  for  an  attachment  against 
John  Fallows  for  non-payment  of  money, 
pursuant  to  an  award.  Disputes  had  arisen 
between  Houghton  and  Fallows,  and  by  an 
agreement  were  referred  to  arbitration ;  the 
agreement  had  been  made  a  rule  of  court, 
but  no  action  was  brought.  The  rule  nisi 
for  the  attachment  was  entitled  as  above, 
but  the  affidavit  of  service  was  entitled  "  Be- 
tween Matthew  Houghton,  plaintiff,  and 
John  Fallows,  defendant.*'  The  objection 
made  by  the  officer  was,  that  the  affidavit 
was  wrongly  entitled,  as  it  should  have  been 
entitled  the  same  as  the  rule. 

#     

The  Court  decided  the  objection  to  be 
valid,  and  the  learned  Serjeant  took  nothing 
by  his  rule  (1). 


1828 
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WEBB,  DBMANbANT  ; 
LANE,  TENANT. 
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Writ  of  Right^^MCfNbieiil  m,  r^here  al* 
■lowed. 

The  word  esplees  having  been  omitted  m 
ihe  count,  and  it  having  been  indorsed  by  an 
attorney  in  the  country,  the  tenant  signed 
judgment  o/non  pros. — The  Court  held  it  to 
be  irregular,  and  gave  the  demandant  leave 
to  amend  on  payment  of  costs. 

This  was  a  writ  of  right,  and  a  blank 
having  been  lefl  in  the  count  for  tlie  word 
"  esplees,"  and  it  having  been  indorsed  by 
an  attorney  in  the  country,  and  not  by  an 
agent  or  attorney  in  London,  the  tenant 
signed  judgment  of  non  pros. 

(1)  See  Bevui  v.  Befin,  3  Term  Rep.  601 ; 
Bsiabiidge  v.  HMltaa,  5  Etuit,  Si. 
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COURT  OF  COMMON  PLEAS : 


Mr*  Serfeani  WtUkf  on  a  former  day  in 
this  term,  obtained  a  rule  nisi  that  this 
judgment  might  be  set  aside. 

Mr*  Serjeant  Toddy  now  shewed  cause, 
and  insisted  that  the  omission  of  the  word 
esplees  in  the  count  rendered  it  a  nulh'ty, 
and  he  referred  to  the  case  of  Charlwood  v. 
Morgan  (1),  where  the  Court  refused  to 
allow  the  demandant  to  amend  the  mistake 
of  a  christian  name  in  the  count,  although 
an  aflSdavit  accounting  for  the  mistake  was 
produced.  Besides,  as  the  name  of  a 
Lendon  attorney  was  not  indorsed  on  the 
back  of  the  count,  it  was  clearly  irregular, 
and  the  tenant  could  not  be  compelled  to 
deliver  his  plea  to  an  attorney  at  a  great 
distance  in  the  country. 

Bui  the  Court  held,  that  the  tenant  either 
ought  to  have  demurred,  or  moved  to  set 
aside  the  proceedings  for  irregularity ;  and 
that  tlie  mere  omission  of  the  word  esplees 
did  not  render  the  count  so  deficient  as  to 
entitle  him  to  sisn  judgment ;  and  they  gave 
the  demandant  leave  to  amend  on  payment 
of  costs. 


1828 

Nov 


28.     > 
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SnWABBS  0.  FARBBROTHBR  AND 
OTHBRS. 


Sherlff-^Wkere  protected  in  talnng  Ooodt 
under  an  execuiion* 

Where  a  woman  has  cohabited  with  a  man 
for  several  years  andpassedas  his  wife^  it  seems 
that  she  cannot  maintain  trespass  against  a 
sheriff  far  taking  goods  in  execution  against 
the  man^  they  being  m  the  house  where  the  par" 
ties  resided ;  but^  it  having  been  lejt  to  the 
jury  to  say^  whether  they  thought  that  the 
property  might  not  have  been  given  up  by 
the  woman  to  the  man  during  cohabitation^ 
and  they  having  found  in  the  qffirmative^-^ 
Held  that  their  verdict  is  conclusive. 

This  was  an  action  of  trespass  against 
the  sheriiF  of  Middlesex,  and  several  other 
persons,  one  of  them  being  a  judgment* 
creditor  of  a  man  named  Salmon. 

At  the  trial,  before  the  Lord  Chief  Jus* 
tice,  at  Westminsteri  at  the  Sittings  after 
the  last  term,  it  appeared  that  the  ptaintifi^ 

(1)  lNewBep.64* 


Mrs.  Edwards,  lived  with  Salmon  ai  his 
wife,  and  the  action  was  brought  for  the 
bresJcing  and  entering  the  house  in  which 
they  resided,  and  the  seizure  of  the  goods 
that  were  in  it.  It  also  appeared  that  Sal- 
mon and  the  plaintiff  had  cohabited  toge- 
ther for  several  years,  and  that  the  plamtiff 
had,  during  that  time,  answered  to  die  name 
of  Mrs.  Salmon  when  addressed  by  persons 
who  called  at  the  house  ;  and  that  they 
had  a  child  christened,  and  entered  in  the 
register  as  "  Emma,  daughter  of  Thomas 
and  Sarah  Mary  Salmon"  (Sarah  Mary 
being  the  christian  name  of  the  plaintiff.) 
It  was  also  proved  that  the  house  was 
rented  in  the  name  of  Salmon  till  a  short 
time  before  the  execution,  when  it  was  al- 
tered to  the  name  of  Edwards  by  the  land- 
lord's agent,  in  consequence  of  a  false  re- 
presentation made  to  him  by  Salmon,  and  that 
the  landlord  had  afterwards  consented  to 
the  alteration. 

The  plaintiff  proved,  tliat,  about  ten 
years  since,  she  was  possessed  of  goods 
amounting  in  value  to  ftftL,  but  it  did  not 
appear  that  all,  or  even  what  part  of  them 
were  in  the  house  at  the  time  of  the  seisnre 
in  question.  For  the  defendants,  it  was  con- 
tended, that  a  woman  who  lives  with  a  man, 
uses  his  name,  and  passes  as  his  wife,  cannot 
recover  in  trespass  for  taking  her  goods  in 
the  house  in  which  they  both  reside,  be- 
cause she,  by  her  own  conduct,  had  led  the 
world  to  believe  that  they  were  the  goods  of 
the  man  with  whom  she  lived,  and  whom 
she  had  passed  off  as  her  husband ;  and  in 
the  case  of  Mace  ▼.  Cadell(,\)f  where,  in  sn 
action  of  trover,  brought  by  a  woman  to 
recover  goods  which  had  been  taken  by  the 
assignees  of  a  man  named  Penrice, — the 
plaintiff,  who  kept  a  public-house,  repre- 
sented herself  as  married  to  Penrice,  but 
afterwards  denied  the  marriage,  and  as- 
serted that  the  goods  were  her  own  sole 
property, — tlie  (k»urt  said,  '*  that,  after  a 
solemn  declaration  by  the  plaintiff  that  she 
was  married  to  Penrice,  and  that  these  were 
the  goods  of  Penrice  in  her  right,  she  should 
never  be  allowed  to  say  that  she  was  not 
married  to  him,  and  that  the  goods  were 
her  sole  property." — For  the  plaintiff,  the 
case  of  Edwards  v.  Bridges  (2)  was  relied 
on,  which  was  an  action  by  the  present 


(1)1 
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phmitliFagainM  thfe  fheriff  of  Middlesexi  in 
161 8»  where  Iiord  Tcnterden  said,  "  that,  in 
point  of  law,  the  cireumetaoee  of  the  plain* 
tiff's  having  lived  with  Salmon,  as  his  wife# 
and  having  answered  to  bis  name,  did  not 
retider  the  goods  liable  to  an  exeeution 
against  him,  and,  therefore^  that  the  onljr 
l|ue8tion  wfes,  as  to  the  value.*'— *Lord  Chief 
Justice  Beat  was  at  first  inelined  to  nonsuit 
the  plaintiff  on  the  authority  of  Mact  v^ 
Cadeli;  but,  on  the  case  of  Edwardt  v» 
Bridgei  being  eited,  he  lefk  it  to  the  jury  to 
iay,  whether  the  goods  in  the  house  at  the 
time  of  the  execution  were  the  plaintiff's! 
tliait  if  they  thought  they  were,  and  were  not 
given  up  to  Salmon  during  the  continuance 
of  the  connexion  between  them,  they  would 
find  a  verdict  for  the  plaintiff;  but  that,  if 
they  were  of  opinion  they  were  not  hers  at 
the  time  of  the  seixure,  but  had  been  given 
up  to  Salmon  under  the  circumstances  of 
sueh  eonnexioni  then  that  the  defendants 
would  be  entitled  to  a  verdict*  The  jury 
found  (tir  the  defendants* 

Mr.  Sefjftmt  Taddy  now  applied  for  a 
rule  calling  on  the  defendants  to  shew  caus^ 
why  this  verdict  should  not  be  set  aside  Imd 
m  new  trial  granted ;  and  relied  on  the  caiie 
ofEdmtrdt  v.  BrtdgtM,  which  he  submitted 
was  distinguishable  from  Mate  ▼•  Cad$Ui 
as  there  the  question  arose  between  a  bank* 
rupt  and  bia  assignees;  «id  that  Mr.  Siarkitt 
in  a  note  to  Ednards  Hi  BridgUt  had  saidt 
that»  if  Salmon  had  become  bankrupt,  the 
question  as  between  the  plaintiff  and  his 
assignees  would  have  been  very  different,  as 
tbey  would,  probably,  have  been  entitled  to 
the  property  under  the  statute  21  Jac.  L 
c«  1 9.  Stf  1 1  •  It  should,  therefore,  have  been 
left  to  the  jury  to  say,  either  what  the  goods 
were  y^btih^  or  whether  the  plaintiff  was 
Salmon's  wife  at  the  time  of  the  alleged 
tveapasst  and  if  she  werA  noti  the  defen^ 
danta  oould  not  be  justified  in  taking  them 
in  exeeutioni     But-* 

By  ih€  OfmrL^^Th^  question  was  pro<» 
perly  left  to  the  jury,  and  as  the  value  of 
the  goods  claimed  by  the  plaintiff  «tould  not 
poMlAy  exceed  SO/*,  as  she  only  proved 
that  they  were  worth  2ft/«  ten  years  ago,  we 
dyight  ndt  to  interfere  to  set  aside  the  ver« 
dict»  and  more  particularly  so  as  she  did  not 
shew  what  part  of  them  were  in  the  house 
at  the  time  of  die  Mittra.  The  case  of 
Vol.  VII.  C.P, 


Muce  ▼•  Cadeli  seems  to  have  laid  dowi^  a 
good  and  moral  principle  ;  and  in  Baithenn 
V.  Galindo  (3),  it  was  decided,  that  a  wo«> 
man  who  lives  with  a  man  and  passes  as 
his  wife,  is  a  competent  witness  on  his  behalf 
in  an  action  brought  against  him,  as  the 
mere  circumstance  of  co-habitation  only 
tends  to  affect  her  credit,  and  does  not  go 
to  her  competency. 

Rule  re/used. 


1  DOQ  "> 

N         1*1      i     ^^^^^^  ^'  THOMAd. 

Ship-ownet' — Demurrage^  nhen  entiiled 
to. 

The  consignee  qf  a  cargo  recited  the 
matter  qf  the  vessel  not  to  take  her  alongside 
a  wharf,  aSf  if  he  did^  it  reould  get  down  ilte 
fnrice  of  the  goods.  The  master  consequently 
delayed  procuring  the  certificate  required  by 
tJie  statute  7  and  8  Geo.  4.  c.  56.  s.  15, 
authorising  the  landing  and  unshipping  the 
cargo : — Held,  that  the  owner  was  not  thereby 
precluded  from  claiming  demurrage,  as  the 
delay  or  detention  of  the  vessel  was  atlribu'* 
table  to  the  act  of  the  consignee. 

Thif  was  an  action  for  demurrage. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice at  Guildhall,  at  the  Sittings  after  the 
last  term,  it  appeared  that  the  plaintiff  was 
the  master  of  a  coasting  vessel,  which  ar^ 
rived  in  the  River  Thames  on  the  9th  of 
February  last  with  a  cargo  of  potatoes, 
consigned  to  the  defendant,  and  made  de- 
liverable at  Topping's  wharf;  that,  on  her 
arrival,  as  potatoes  were  likely  to  fell  in 
the  market,  the  defendant  went  on  board 
and  requested  the  plaintiff  not  to  take  the 
vessel  alongside  the  wharf,  or  shew  himself 
thei«r  assigning  as  a  reason,  that  if  he  did, 
it  would  get  down  the  price.  The  plain- 
tiff accordingly  lashed  the  vessel  to  a  tier 
ih  the  river,  where  she  remained  until  the 
1 8  th  February,  when  she  was  taken  to  the 
wharf.  It  was  contended  for  the  defendant, 
that  the  plaintiff  could  not  be  entitled  to  de- 
murrage, as  he  had  not  procured  the  certi-* 
fieate  of  the  payment  of  dues  to  the  Corpo- 
hition  of  London,  as  required  by  the  statute 

(S)  1  Moo.  &  Fay.  565 ;  a.  c.  6  Law  Joom.  G*P. 
138. 
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7  and  8  Oeo.  4.  c.  6Q,  8. 15.  (1)  until  tlie 
morning  of  the  day  on  which  the  ^esiel  was 
taken  to  the  wharf. 

The  Lord  Chief  Justice,  howevefi  thought 
that,  as  the  defendant  had  requested  the 
plaintiff*  not  to  takie  the  vessel  alongside  the 
wharf,  or  shew  himself  there,  as,  if  he  did, 
it  would  get  down  the  price  of  potatoes^ 
he  could  not  afterwards  object  to  the  plain- 
tiff's claim  for  demurrage,  as  his  delaying 
to  procure  the  certificate  at  the  mansion- 
house  was  attributable  to  the  defendant's 
own  act.  The  jury  accordingly  found  a 
verdict  for  the  plaintiff. 

Mr.  Seijeant  WUdc  now  applied  for  a 
rule  calling  on  the  plaintiff  to  shew  cause 
why  this  verdict  should  not  be  set  aside  and 
a  nonsuit  entered,  or  a  new  trial  granted  ; 
and  insisted  that  it  was  the  duty  of  the 
plaintiff  to  have  obtained  the  necessary 
certificate  immediately  on  the  arrival  of  the 
vessel  in  the  port  of  London,  and  without 
which  the  potatoes  could  not  have  been  un« 
shipped.  In  Barret  v.  DutUm{%\  which 
was  an  action  by  a  ship-owner  against  the 
freighter,  founded  on  a  charter-party,  dated 
the  6th  January  1814,  for  a  voyage  from 
London  to  Heligoland,  whereby  *' thirty 
running  days  were  allowed  for  loading  the 
ship  at  lA)ndon,  and  discharging  her  at 
.  Heligoland,  and  ten  days  on  demurrage  at 
4/.  per  day ;"  and  the  declaration  alleged 
that  the  defendant  detained  the  ship  thirty- 
two  days  in  loading  and  discharging  her 
beyond  the  thirty  running  days : — but,  in 
point  of  fact,  she  was  ready  to  take  in  lier 
cargo  on  the  8th  January,  on  which  day 

(1)  By  which,  for  the  purpose  of  enabling 
the  mayor  and  commonalty  and  citizens  of  the 
city  of  London,  and  their  successors,  to  ascer- 
tain and  collect  the  amount  of  the  dues  pay- 
able to  them  upon  the  several  articles  there- 
inafter mentioned,  imported  coastwise  into  the 
port  of  London, — ^it  is  enacted,  ''that,  if  all  or 
any  of  the  goods  of  the  description  therein- 
after mentioned,  that  is  to  say,  firkins  of 
butter,  fish,  fruit,  roots  eatable,  &c.  &c. 
brought  coastwise  into  the  port  of  the  said 
city,  and  which  are  liable  to  the  said  dues, 
shall  be  landed  or  unshipped  at  or  in  the  said 
port,  before  a  proper  certificate  of  the  payment 
of  the  said  dues  shall  have  been  obtuned,  such 
goods  shaU  be  forfeited,  and  may  be  seised  by 
any  officer  of  his  Majesty's  customs  empowered 
to  seize  any  goods  landed  without  due  entry 
tiiereof.'' 

(2)  4  Campb.  333. 


some  goods  were  acttially  taken  on  board ; 
and  a  severe  frost  imnediately  after  set  n^ 
and  continued  several  weeks,  daring  which 
time  the  River  Thames  was  froaen  over; 
the  loading  of  the  ship  was  rendered  im- 
possible, and  she  cpuld  not  have  sailed  if 
she  had  been  loaded.  On  the  ice  breakinff 
up  the  loading  was  resumed,  and  completea 
on  the  25th  l^braary.  The  custom-house 
was  then  burnt  down ;  and  her  clearances 
could  not  be  obtained  till  the  dth  March, 
on  which  day  she  sailed.  She  was  employed 
four  days  in  discharging  at  Heligoland.  A 
witness  stated,  that  it  was  the  imMmess  pf 
the  owner  to  procure  f/ie  si^p*f  ekmramees. 
Under  these  circumstances,  the  plaintiff 
claimed  demurrage  from  the  7th  February, 
when  the  thirty  runnhig  days  expired,  to 
the  9th  March,  when  the  ship  sailed,  toge- 
ther with  the  four  days  employed  in  on- 
loading  her  at  Heligoland;  and  it  was  con* 
tended  for  him,  that,  as  she  was  necessarily 
detained  during  all  that  time,  the  defendant 
was  answerable,  although  the  detention 
arose  from  circumstances  over  which  he 
had  no  controul. 

Lord  Chief  Justice  Oibbs  concurred  in 
this  reasoning,  and  held,  that  the  frost  was 
no  defence.  There  was  an  absolute  under* 
taking,  by  the  freighter  of  the  ship,  to  load 
and  discharge  her  in  thirty  di^s ;  and  whe- 
ther It  was  possible  or  impossible  for  him 
to  do  so  from  the  state  of  the  weather,  was 
totally  immaterial.  He  had  made  a  eon- 
tract  against  all  events,  and  he  must  abide 
by  it.  But  the  defendant  was,  of  course, 
not  liable  for  the  detention  of  the  ship  at 
London,  afVer  the  ^th  February,  when  her 
loading  was  completed,  it  having  been  ike 
duty  of  the  plaintiff  to  obtain  her  cUanmeet; 
and  as  this  had  become  impossible,  from 
the  custom-house  having  been  burnt  down, 
the  detention  in  the  interval  was  conaidared 
as  belonging  to  the  plaintiff  and  not  to  the 
defendant.  And  his  Lordship  there  referred 
to  Blight  V.  Page  (3),  where  it  was  decided, 
that  if  a  merchant  hires  a  ship  to  go  to  a 
foreign  port,  and  covenants  to  fiimish  a 
lading  there,  a  prohibition  by  the  govern- 
ment of  that  country  to  export  the  intended 
articles,  neither  dissolved  the  contract,  nor 
excused  a' non-performance  of  it.  Althoiigli 
the  defendant  requested  the  plaintiff  not  to 

(3)3Bos«&Fn].S95,a. 
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Cftke  tbe  vtue\  alongiide  U10  wbarf»  stiU  be 
ougbi  10  bave  procured  the  certificate  of 
tbe  payment  of  the  dues ;  and  until  he  had 
done  «0t  the  defendant  could  not  be  liable 
fi>r  demurrage*    But~- 

By  th  Cour/.— Although  it  is  the  duty 
of  tlie  master  of  the  vessel  to  obtain  her 
clearances*  stiU,  if  be  is  prevented  from 
ao  doing  by  tbe  act  of  tbe  freighter  or  con- 
signee, the  latter  is  liable  for  demurrage,  and 
tbe  owner  is  entitled  to  compensation,  die 
delay  or  detention  of  the  ship  being. attri- 
butable to  the  act  of  the  consignee  alone. 
If  the  plaintiff  had  procured  the  necessary 
certificate,  it  would  have  been  useless,  untu 
the  vessel  came  to  the  wharf  to  unload ; 
and  it  did  not  appear  that  the  defendant 
requested  him  to  take  her  there  previously 
to  the  day  on  which  tbe  certificate  was  pro- 
cured ;  aud,,  as  the  defendant  requested  the 
plaintiff  not  to  take  the  vessel  to  the  wharf, 
and  be  acted  upon  it,  it  would  be  too  much 
to  say  that  the  defendant,  should  not  be 
bound  also. 

Rule  refuted. 


1328.   >   TUBNaa  AUD  ANOTHSB  V. 
Nov.  17.  3  PROfCB. 

Costs — Defendant i  where  entitled  to^  under 
the  Statute  4»  Geo.  3.  e.  46.  s.  S. 

The  defendant  nas  arrested  for  100/.;  he 
»d  IQl^mto  courit  and  at  the  trial  a  verdict 
IPOS  entered  for  the  plaintiffst  nthject  to  an 
awardf  and  the  costs  nert  to  abide  tJie  event* 
The  ahiiraioT  awarded  40/.  only  to  be  due* 
The  Court  refused  to  allow  the  dtfendant  his 
costs  under  tfte  slat,  43  Geo,  3.  c.  46.  s.  3,  ii 
appearing  before  the  arbitrator,  t/tat  there 
was  a  complicated  account  between  the  parties, 
and  that  the  drfendant  was  entitled  to  claim 
certain  deductions  from  the  plaintiff*  s  original 

This  waa  an  action  of  assumpsit,  and 
brought  to  recover  \Z5l,  9s.  Sd.,  which  the 
plaintiffs  alleged  the  defendant  owed  them 
lor  extra  work  done  to  a  house  in  the  Re- 
gent's Park.  ^ 

At  the  trial,  before  Mr.  Justice  Park,  m 
London,  at  tlie  Sittinos  after  the  last  term, 
it  appoaredf  that  the  pkintiffs  were  buildersi 


and  agreed  to  let  the  house  in  question  to 
the  defendant  on  lease, — after  they  should 
have  finished  it  according  to  a  specified  plan; 
^-and,  under  the  agreement,  any  variation 
/rom  the  proposed  mode  oi  finishing  tlie 
house  was  to  be  paid  for  by  the  defendant,  or 
allowed  for  by  the  plaintiffs  according  to  its 
value  :  that  is  to  say,  that  if  the  plaintiffs 
did  any  extra  work,  the  defendant  was  to 
be  chargeable  with  it ;  but  if  he  did  not  re- 
quire the  Iiouse  to  be  fitted  up  in  so  expen- 
sive a  manner  as  was  at  first  proposed,  he 
.  vvas  to  have  an  allowance  accordingly.  The 
house  having  been  finished,  and  the  defen- 
dant let  into  possession,  the  plaintiffs,  in 
August  1 826,  sen t  him  in  a  bill  of  1 25/.  9  J.  ad. 
as  their  charge  for  extra  work.  The  lease 
not  being  then  prepared,  the  defendant  re- 
fused to  pay ;  but  it  was  executed  in  March 
1827.  The  plaintiffs  then  renewed  their 
application  for  payment  of  their  bill  for 
extra  work,  and  the  defendant  still  refusing 
to  pay,  the  plaintifis  arrested  him  on  the 
26th  April,  under  an  affidavit  of  debt  for 
100/.  and  upwards,  for  work  and  labour, 
and  materials  found.  The  defendant  paid 
10/..  9f.  Sd,  into  court ; — and,  at  the  trial, 
in  July  last,  a  verdict  was  taken  for  the 
plaintiffs  by  consent,  subject  to  the  award 
of  an  arbitrator,  to  whom  the  cause,  and  all 
matters  in  difference  between  the  parties 
.were  referred : — the  costs  of  the  cause  were 
to  abide  the  event  of  the  award ;  and  the 
.costs  of  the  reference  were  to  be  in  the  dis- 
cretion of  the  arbitrator.  On  the  parties 
going  before  him,  the  defendant  shewed 
that  he  was  entitled  to  claim  an  allowance 
from  the  plaintiffs,  for  deviations  from  the 
proposed  plan  of  finishing  the  house,  to  the 
amount  of  63/.  13«.  2</.;  he  not  having 
required  several  of  the  ornamental  embel- 
lishments. The  arbitrator  directed  the  de- 
fendant to  pay  the  plaintiffs  29/.  8«.  9(/., 
besides  the  10/.  9j.  3(/.  paid  into  court, 
amounting  together  to  39/.  18<. ;  and  also 
the  costs  of  tlie  cause,  and  of  the  award. 
The  plaintiffs'  costs  of  the  cause,  as  taxed, 
amounted  to  68/.  61.  3</.,  which,  with  the 
above  sum  of  29/.  85.  9<f.,  the  defendant 
paid  into  court,  under  a  Judge's  order, 
who  directed  all  proceedings  to  be  stayed, 
until  an  application  could  be  made  to  the 
Court  to  allow  the  defendant  his  costs,  un- 
der the  statute  43  Geo.  3.  c.  46.  s.  3. 
Mr^  SerjetnU  WiUef  on  a  former  day  in 
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this  term,  accordingly  obtained  a  rule  Util, 
submitting,  that,  as  the  plaintiffs  had  held 
the  defendant  to  bail  for  100/.  and  upwards, 
for  work  and  labour ;  and  the  arbitrator  had 
found  that  SOL  18«.  only  were,  in  fact,  due, 
the  defendant  had  been  arrested  for  the 
larger  sum  without  any  reasonable  or  pro- 
bable cause. 

Mr.  Serjeant  Taddy  now  shewed  oaose.—* 
By  the  terms  of  the  submission,  the  costs 
of  the  cause  were  to  abide  the  event  of  the 
award  ;  and  as  the  arbitrator  directed  that 
the  defendant  should  pay  these  costs,  his 
award  is  conclusive,  particularly  as  the  plam- 
tiffs  were  thereby  entitled  to  retain  their  ver* 
diet.  In  Keene  v.  DeebU{l)t  where  a  de- 
fendant was  arrested,  and  held  to  special 
bsil  for  28/.,  and  paid  %L  into  court,  and 
afterwards,  the  cause,  before  it  came  on  for 
trial,  and  all  matters  in  diiferenee  were  re- 
ferred to  an  arbitrator,  who  had  power  to 
examine  the  parties,  and  call  for  books,  &c. ; 
and  it  was  agreed,  that  the  costs  should  abide 
the  event : — the  arbitrator  having  awarded 
to  the  plani  tiff  the  sum  of  II.  1 9«.  only,  a  mo- 
tion was  made  to  allow  the  defendant  his 
•costs, — it  was  held,  that  this  was  not  a  case 
within  the  48  Geo.  3.  c.  46«  8«  8,  and  that 
the  defi»ndant  was  not  entitled  to  costs :  and 
Lord  Chief  Justice  Abbott  there  said,  that 
the  cause  was  stopped  in  its  progress  by  an 
agreement  to  refer  all  matters  in  difference; 
and  it  was  made  a  part  of  the  rule,  that  the 
oosts  should  abide  the  event  of  the  award. 
He  was,  therefore,  of  opinion,  that  money 
awarded  on  such  a  reference  is  not  money 
recovered^  within  the  meaning  of  the  act, 
and  that  the  rule  must  be  discharged.  In 
Paine  v.  Aeton  (3),  it  was  held,  that  ira  de- 
fendant be  arrested  for  100/.,  and  the  cause 
be  afterwards  referred  to  an  arbitrator,  who 
finds  that  ftOL  only  are  due  to  the  plaintiff, 
still  that  the  defendant  is  not  entitled  to  his 
oosts,  under  the  statute  43  Geo.  8.  c.  46  ; 
and  Mr.  Justice  Richardson  tliere  said,  that 
the  defendant  litigated  the  question  before 
the  arbitrator,  and  depended  on  the  agree- 
ment entered  into  between  him  and  the 
plaintiff.  So  here,  there  was  a  complicated 
account  between  the  parties,  and  the  arbi- 
trator might  have  received  evidence  which 
the  defendant  might  not  have  been  able  to 

{1)  3KUC.49%;  s.  S.  5  D«  1^  R,  384 ;  «.<^ 
3  Law  Journ.  1C.B.  76. 
(S^  3  B*  Moore^  ao5« 


avafl  himsetf  of  lit  die  liM !  mtAlnBfymk 
V.  i^moojs  (8),  which  is  the  latest  deeisioB 
on  this  subject,  where  the  detbndant  was 
arvested  for  80L,and  it  appeafediAt  die  tnal» 
that  the  plaintiff  was  inoebted  to  the  deflm- 
dant  in  a  small  sum,  a  verdict  was  taken  for 
the  former,  for  notoinal  damages,  snbject 
to  a  vefbrence  to  an  arbitrator  fbr  ascertain* 
iog  the  amount*  and  he  found  that  ItL  only 
were  due  fVom  the  defendant  to  the  plaintiff, 
•—it  was  held,  that  the  defbndant  was  notes* 
tided  to  costs  under  the  statnte  43  Geo.  3. 
c.  46.  s*  3,  although  he  had  tendered  the 
sum  awarded  before  the  oommenoemem  of 
the  action,  as  he  ought  to  have  pleaded 
the  tender. 

Jiff.  Sefjemi  Wilder  in  support  of  his 
rule. — Even  admitting,  that,  by  the  terma 
of  this  submissbn,  all  matters  in  diflbrenee 
between  the  parties  were  referred  to  an  ar* 
bitrator,  yet  they  could  only  relate  to  the 
subject-matter  of  the  agreenftent  between 
the  plaintiffs  and  the  deftodant,  which  waa 
the  only  question  in  die  eanse,  and  if  the 
arbitrator  had  taken  any  other  matiein  into 
his  consideration,  he  would  have  exceeded 
his  authority :  and,  although  the  plaintifis 
might,  in  strictness,  be  entitled  to  diarge 
the  defendant  with  the  full  amount  of  the 
extra  work,  yet  they  miist  have  been  aware 
that  he  was  entitled  to  deduct  the  sum  al- 
lowed by  the  arbitrator,  and  to  which  the 
defendant  was  entitled  by  the  express  terms 
of  the  agreement.  The  plaintiffs  therefore 
ought  not  to  have  arrested  the  defendant 
for  the  whole  amount:  and  in  Summen  v. 
Armjy  (4),  the  Coort  said,  that  a  refercnee 
ia  equivalent  to  a  trials  and  thai  it  has 
been  so  held,  so  as  to  entitle  the  defendant 
to  oosts  where  the  plaintiff  does  not  recwer 
the  sura  for  which  the  defendant  was  arrested 
under  the  43  Geo.  3.  c  46.  a.  3.    Bnt — 

By  the  Court. — ^Althoogh  a  defendant 
may,  in  some  eases,  be  entitled  to  his  eosta 
under  the  statute,  where  he  has  been^nrrested 
for  100/.,  and  the  plaimiff  recovers  only  40/., 
yet  it  must  be  a  strong  case.  Here,  tbe  trans- 
actions between  tbe  plaintiflb  and  tbe  d^ 
fendant  arose  from  the  terma  ef  an  ngvee- 
ment,  and  tbe  aocovnt  being  of  a  enm^ 
cated  nature,  it  was  highly  prudent  to  reibr 
k  to  an  arbiirator ;  and  he  might  either 

(3)  lMoo.&^.S3^;i.e«3Iiii»Jctoni.C.^.96. 
(4>  t  %BtC4lMi  Sb#.  1  list iettftk IMk 34. 


i 


MICHAELMAS  TERM,  1818. 


77 


h9n  muammi  the  partiM,  or  heurd  evi<- 
denoo  wbioh  oould  not  be  admitted  at  the 
irialt  But  liie  caae  of  Tkompam  ▼•  4ikm^ 
Jon  (6)  appeal*  to  be  deisisif  e  of  the  quea- 
tion.  There,  the  defendant  was  af  rested  for 
179L  At  the  trial,  a  verdict  was  found  for 
the  plaintiffi  tvfa^eet  to  the  award  of  an  ar- 
bitretois  to  wIhmd  the  cauaei  and  all  mattera 
In  diflTerenee  between  the  parties  were  re* 
ferredy  and  the  costs  of  the  cause  were  to 
abide  the  event  of  the  award.  The  arbi- 
trator by  bis  award  found,  that,  at  the  com- 
mencement of  the  suitt  there  was  due  from 
the  defendant  to  the  plaintiff  the  sum  of 
4SL  IQm,9  and  that  the  plaintiff  had  no  rea« 
aonable  or  probable  cause  for  arresting  the 
defendant  for  179/.;  and  that  the  defen- 
dant, by  reason  thereof,  was  entitled  to  com- 
pensation or  damages  to  the  amount  of  ZOl^ 
The  arbitrator  then  ordered  the  verdict  to  be 
finally  entered  for  the  fdaintiff»  for  251, 18««| 
the  balance  due  to  biroi  after  deducting 
therefrom  the  damages  awarded  to  the  de- 
fendant. The  Court  refused  to  allow  the 
defendant  costs  under  the  statute  48  Geo.  S. 
c.  46,  inasmuch  as«  by  the  terms  of  the  re- 
ference, the  costs  were  to  abide  the  event 
oi  the  award,  and  that  was  in  favour  of  the 
plaintiff. 

Rub  ^iueharged* 


1828.     7    oHRiiTiE  e.  hamlet  amd 

19 OV.  19.    3  OTHERS. 

Award — Wh^n^  and  on  fuliat  icrms^  set 


By  a  Judge's  order,  made  ai  chambers, 
ujwn  hearing  the  atiomies  on  both  sides,  and 
hy  their  consent^  the  cause  was  referred  to 
mrbilratum.  It  ntas  recited  in  the  awards  that 
ike  tause  fims  re/erred  by  an  order  of  Nisi 
Prims : — Held,  that  such  award  was  bad,  and 
thsU  the  performance  of  it  eouldnot  be  enforced 
by  aitackment ;  but  the  rule  nisi  for  setting  it 
aside,  not  stating  it  to  have  deen  drawn  up  on 
reading  the  order  qf  reference, — held  irre- 
gukiT. 

On  the  17th  Jane  last,  Lord  Chief  Justice 
Best  made  an  order  at  chambers  as  fellows, 
namely,  ''Upon  hearing  the  attorntes  on 
both  sides,  and  by  their  consent,  I  order,  that 

(5)  6B.&C.  193;  s.o«*  Uw  JemSfKJB.lOl. 


this  oause,  and  all  matters  in  difference  be-i 
tween  the  above  parties,  be  referred  to  the 
award  of  Thomiis  Ashton  the  younger,  and 
Joseph  Soames  ;  and,  by  the  like  consent,  I 
further  order,  that  this  order  shall  be  made 
a  rule  of  the  Court  of  Common  Pleas,  if  that 
Court  shall  think  fit."  The  arbitrators 
made  their  award  on  the  10th  September 
last,  and  which  began  by  reciting,  that,  at  the 
Sittings  of  Nisi  Prius,  held  at  Guildhall, 
in  and  for  the  city  of  London,  on  the  1 7th  ' 
June  1828,  before  Sir  William  Draper  Best* 
Lord  Chief  Justice,  &c.,  a  cause  came  on 
to  be  tried  between  the  above-named  plain* 
tiff  and  defendants  |  and  that,  upon  such 
trial,  with  the  consent  of  the  plaintiff  and 
defendants,  their  counsel  and  attornies,  an 
order  or  rule  was  made,  that  it  should  ba 
referred  to  the  arbitrators  named  in  th^ 
order,  to  setde  and  ascertain  what  damages 
the  plaintiff  had  sustaioed,  and  that  a  verdict 
ahould  be  entered  accordingly. 

Mr.  Serjeant  fVUde^  on  a  former  day  in 
this  term,  upon  an  atBdavit  stating,  that  no 
aiich  order  of  Nisi  Prius  as  that  set  forth  ill 
the  award  had  been  at  any  time  made  in  thia 
cause,  as  it  was  made  by  the  Lord  Chief  Jus- 
tice at  chambers,  obtained  a  rule  nisi  to  set 
aside  the  award,  which  was  drawn  up  upon 
reading  the  above  affidavit,  and  a  paper 
writing  thereto  anne^cedi  which  was  a  copy 
pf  the  awards 

Mr,  Serjeant  Taddy  now  shewed  cau^e  { 
and  siobmitted,  that,  as  the  order  of  refer 
rence  was  merely  recited  in  the  award,  it  waa 
no  ground  for  setting  it  aside  ;  and  that,  aa 
it  was  a  mere  technical  objection,  the  rule 
for  setting  it  aside  was  also  objectionable, 
jis  it  was  not  drawn  up  on  the  reading  the 
rule  or  order  of  reference,  under  which 
jilone  the  arbitrators  had  power  to  act.  Be- 
sides, the  Court  of  King's  Bench  requires 
the  objections  to  an  award  to  be  stated  in 
the  rule  nisi,  and  the  same  practice  prevails 
here. 

By  the  Court. — We  are  of  opinion,  that 
an  attachment  cannot  be  issued  against  the 
defendants  to  enforce  performance  of  tlie 
award,  as  no  such  order  of  Nisi  Prius  existed, 
or  was  ever  made  as  is  recited  in  the  award* 
But  the  rule  for  setting  it  aside  should  cer- 
tainly have  been  drawn  up  on  reading  tlie 
order  of  reference*  and  the  ol\]ections  to  tl^e 
award  should  also  bavf{  b^ea  uta^ed  ip  the 
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nile  :(1)— the  role,  thereferei  must  be  dis- 
chained,  but  without  costs. 

Rule  ducharged  aceordmgljf* 


1828.     ^ 
Nov.  24.  5 


AMNZR  AMD  ANOTHER,  EXECU- 
TORS, V,  CATTELL. 

Practice. — Fetme — on  what  terms  changed. 

The  defendant  obtained  a  rule  nisi  to 
change  the  venue  from  London  to  Warwick, 
on  the  usual  affidavit.  Cause  was  shewn  on 
an  affidavit,  which  stated,  that  the  defendant's 
aitomey  had  declared  that  he  should  change 
the  venue,  to  postpone  the  trial  till  the  As^ 
sizes,  when  Lord  TenterdeWs  Act,  9  Geo.  4. 
r.  14,  would  have  come  into  operation,  and 
thereby  beat  the  plaintiffs,  as  they  had  no 
promise  in  writing.  The  Lord  Chief  Justice, 
and  Mr,  Justice  Park,  were  of  opinion  that 
the  rule  should  be  discharged.  Kir,  Justice 
Burrough,  and  Mr,  Justice  Oaselee  thought, 
that  the  defendants  attorney  should  have  an 
opportunity  of  answering  the  affidavit ;  but  as 
he  did  not  do  so  effisctually^  the  rule  was  uUl^ 
mately  discharged. 

This  was  an  action  ofassumpsit  for  goods 
sold  and  delivered  by  the  plaintifis'  testator, 
in  his  lifetime,  to  the  defendant. 

Mr.  Serjeant  Adams,  on  a  former  day, 
obtained  a  rule  nisi,  on  the  part  of  the  de- 
fendant, to  change  the  venue  from  London 
to  Warwick,  on  the  usual  affidavit,  that  the 
plaintiffs*  cause  of  action,  if  any,  arose  in 
that  county,  and  not  elsewhere. 

Mr.  Serjeant  Merewether  shewed  cause, 
on  an  affidavit  of  the  plaintiffs'  attorney, 
which  stated,  that,  before  the  commence- 
ment of  the  action,  he  wrote  to  the  defen- 
dant's attorney,  informing  him  of  the  defen- 
dant's admissions  and  promises  of  payment 
of  the  debt  in  this  suit ;  that  he  called  on 
the  defendant's  attorney  for  his  undertaking 
for  the  defendant's  appearance,  when  the 
attorney  said,  that  he  should  plead  the 
Statute  of  Limitations,  and  that  Lord  Ten- 
terden's  Act  came  into  operation  on  the 
1  St  of  January,  and  that  he  should  change 
the  venue  and  beat  the  plaintiffs,  as  they 
had  no  promise  in  writing.  For  the  plain- 
tiffs it  was  submitted,  that  under  these  cir- 
cumstances the  defendant  ought  not  to  be 
allowed  to  change  the  venue,  as  the  only 

(1)  9iitoBtliispoiBt,seajwif80. 


object  of  his  attorney  was  to  pottpone  die 
trial  of  the  cause  until  after  the  statute 
9  Geo,  4.  c  14.  came  into  effect,  and  by 
which  tlie  plaintiflb'  daim  vrould  be  wholly 
defeated  (1). 

(1)  The  1st  section,  after  ledtiiig  an  act 
passed  in  the  2lst  ^rear  of  the  reign  of  King 
James  L,  wlierebv,  it  was  among  other  things 
enacted,  **  that  all  actions  of  debt  for  arrear* 
ages  of  rent,  should  be  commenced  within 
three  years  alter  the  end  of  the  then  session  of 
parliament,  or  within  six  years  next  after  the 
cause  of  such  action  or  suit,  and  not  after  ;*' — 
and  that  various  questions  had  arisen  in  ac- 
tions founded  upon  simple  contract,  as  to  the 
proof  and  effect  of  acknowledgments  and  pro- 
mises offered  in  evidence,  for  the  purpose  of 
taking  cases  out  of  the  operation  ot  the  sud 
enactment ;  and  that  it  was  expedient  to  prevent 
such  questions,  and  to  make  provision  for 
giving  effect  to  the  said  enactment,  and  to  tiie 
intention  thereof: — it  was  enacted,  **that  in 
action  of  debt,  or  upon  the  case,  groonded  upon 
any  simi^le  contract,  no  acknowledgment  or 
promise  by  words  only  shall  be  deemed  suffi- 
cient evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation 
of  the  said  enactment,  or  to  deprive  any  party 
of  the  benefit  thereof,  unless  such  acknow- 
ledgment or  promise  shall  be  made  or  con- 
tained by  or  m  some  writing  to  be  rigned  by 
the  party  chargeable  thereby ;  and  that  where 
there  shall  be  two  or  more  joint  contractors, 
or  executors  or  administrators  of  any  con- 
tractor, no  sucdi  joint  contractor,  executor  or 
administrator*  shall  lose  the  benefit  of  the 
said  enactment,  so  as  to  be  chargeable  in  re- 
spect, or  by  reason  only  of  any  written  ac- 
knowledgment or  promise  made  and  signed  by 
any  other  or  others  of  them :  Provided  always, 
that  nothing  therein  contained  shall  alter  or 
take  away,  or  lessen  the  effect  of  any  payment 
of  anv  principal  or  interest  made  b;^'  any  per- 
son whatsoever :  Provided  also ,  that  in  actions 
to  be  commenced  against  two  or  more  such 
joint  contractors,  or  executors  or  administra- 
tors, if  it  shall  appear,  at  the  trial  or  otlienrise, 
that  the  phuntiff,  though  barred  by  tha  said 
recited  act,  or  this  act,  as  to  one  or  more  of 
such  joint  contractors,  or  executors  or  admi- 
nistrators, shall  nevertheless  be  entitled  to 
recover  affainst  any  other  or  others  of  the  de- 
fendants,by  virtue  of  a  new  acknowledgment 
or  promise,  or  otherwise,  judgment  may  be 
given,  and  costs  allowed  for  the  plaintill^  as  to 
such  defendant  or  defendsnts  against  whooi 
he  shall  recover,  and  for  the  other  .defendant 
or  defendants  against  the  plaintiff.'* — ^And  by 
the  tenth  section  It  is  enacted,  "  that  the  act 
shall  commence  and  take  efibct  on  the  ilnl 
day  of  January  1829.*' 
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.  Mr.  Stfjemd  AdamM^  in  rapport  of  the 
nik,  tabnutted,  that  the  aflUavit  of  tha 
piainiiiTt  attorney  was  no  answer  to  the  ap* 
plication  to  change  the  venue ;  and  that  the 
plaintiff  could  be  only  entitled  to  retain  it, 
upon  undertaking  to  give  material  evidence 
in  London.  The  rule»  therefore,  must  be 
made  absolute,  or,  at  all  evenu,  the  Court 
ought  to  allow  the  defendant's  attorney  to 
answer  the  matters  of  the  affidavit  of  the 
solicitor  for  the  plaintiffs. 

Tke  Lotd  ChUf  Justice  and  Mr.  Juaice 
Park  were  of  opinion,  that  the  venue  ought 
not  to  be  changed,  and  that  the  plaintiff 
was  entitled  to  retain  it,  without  undertake 
ing  to  give  material  evidence  in  London, 
where  it  was  laid :  as,  if  a  cause  of  action 
arise  in  two  counties,  or  the  witnesses  re- 
side in  a  distant  county,  or  a  material  wit- 
ness be  confined  to  his  bed  by  illness,  or  if 
a  fair  trial  cannot  be  had 'in  the  county 
where  it  wss  originally  laid ;  either  of  these 
circumstances  is  a  ground  for  discharging  a 
role  to  change  the  venue.  It  seems  that  the 
late  statute  was  intended  to  apply  to  parol  ac- 
knowledgments made  before  its  provisions 
came  into  actual  effect;  for  it  was  with 
a  view  to  prevent  An  ex  post  facta  operation, 
with  respect  to  actions  already  commenced, 
diat  the  period  of  the  act's  coming  into 
force  was  postponed  for  six  months  after  it 
had  passed :  and  if  the  trial  of  this  cause 
were  delayed  until  the  next  Assizes,  the 
act  would  have  previously  come  into  opera« 
lion ;  whereas,  if  the  venue  be  not  changed, 
the  plaintiffs  may  try  their  cause  at  the 
Sittings  af^er  this  term. 

Mr.  Justice  Burrough  and  Mr.  Justice 
OaseieCf  were  inclined  to  think,  that  the  rule 
should  be  made  absolute,  as  the  defendant 
had  applied  to  change  the  venue  on  the 
usual  affidavit,  and  the  plaintiff  had  not 
denied  that  the  cause  of  action  did  not  arise 
in  Warwickshire,  nor  had  he  given  an  under- 
taking to  give  material  evidence  in  London ; 
—that,  at  all  events,  the  defendant'  sattorney 
ought  to  have  an  opportunity  of  answering 
the  affidavit  of  the  plaintiffs'  attorney. 

The  rule  was  accordingly  enlarged  for 
that  purpose ;  and,  the  defendant's  attor- 
ney not  having  denied  the  facts  as  sworn  to 
by  the  attorney  for  the  plaintifis,-— 

The  Court  ordered  the  rule  to  be 

Ditdutrged, 
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Practice — Scire  facias. 

If  a  plaintiff  direct  the  sheriff'  to  return 
nihil  to  a  writ  of  scire  facias,  and  the  latter 
refuse  to  return  the  writ  until  he  has  been 
paid  a  fee,  the  plaintiff  is  not  entitled  to  the 
costs  of  applying  to  the  Court,  m  calling  on 
the  sheriff  to  return  the  writ. 

Quaere — Whether,  hereafter,  two  nihils 
will  be  pemutted  to  operate  as  a  scire  feci. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the 
sheriff  to  shew  cause,  why  he  should  not 
return  a  writ  of  scire  facias,  which  had  been 
left  with  him  by  the  plaintiff,  to  be  returned 
nlhU.  And  it*  was  also  prayed,  that  the 
sheriff  might  pay  the  cosU  of  this  applica- 
tion, which  was  founded  on  an  affidavit  by 
the  plaintiff,  which  stated,  that  the  sheriff 
would  not  return  the  writ,  because  the 
plaintiff  had  refused  to  pay  him  a  sum 
which  he  demanded,  and  to  which  the  plain- 
tiff thought  he  was  not  entitled,  it  being 
more  than  the  usual  fee.  The  sheriff,  on 
being  served  with  the  copy  of  this  rule,  re- 
turned the  writ. 

Mr.  Serjeant  Russell  now  shewed  cause 
against  that  part  of  the  rule  which  required 
the  sheriff  to  pay  costs,  and  relied  on  the 
case  of  The  Kingv,  Jones  (I),  where  it  was 
held,  that  a  sheriff  is  not  liable  to  an  attach- 
ment for  not  returning  a  writ,  if  not  called 
upon  by  a  rule  of  court  within  six  months 
after  the  expiration  of  his  office,  notwith- 
standing he  was  requested  by  the  party  to 
return  it  before  the  six  montlis  were  ex- 
pired :  and  the  Court  there  said,  that  if  this 
mode  of  desiring  the  return  of  a  writ  were 
to  be  allowed,  it  would  be  productive  of 
numberless  questions,  as  to  what  should  be 
deemed  a  calling  on  the  sheriff;  and  here, 
the  moment  the  sheriff  had  notice  of  the 
rule,  he  caused  the  writ  to  be  returned. 

Mr.  Serjeant  Wilde,  in  support  of  his 
rule,  submitted,  that,  as  the  plaintiff  waa 
compelled  to  apply  to  the  Court,  he  waa 
entitled  to  the  costs  of  the  motion ;  and  the 
under-sheriff  did  not  demand  a  fee  until 
after  the  return  of  nihil  had  been  indorsed 
upon  the  writ. 

(1)  STcnaltep.  t. 
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By  the  Court. — ^The  greatest  injustice  is 
done  by  parties  directing  a  return  of  nikU 
to  be  made  to  a  writ  of  scire  facias.  The 
defendant  always  ought  to  have  notice  of 
tuoh  a  writ*  We  cannot  sayi  whether  the 
sheriff  attempted  to  exact  a  fee  to  which  he 
was  not  entitled ;  and  if  the  plaintiff  had  not 
directed  him  to  return  mhilf  the  Court 
might  have  directed  him  to  pay  the  costs  of 
the  application ;  and  we  will  take  care  in  fu* 
turoi  that  if  two  nikib  be  retumedi  it  shall 
not  operate  as  a  scire  fecit  and  we  trust, 
that  the  commissioners  will  not  only  notice 
this  practice  in  their  report,  but  discounter 
nance  it  altogether. 

Rule  discharge4»  mitkaui  costs. 


N         27      i   ^^^^  ^'  ^^^*  OENT«  OKB,  &C. 

Award — WherCf  and  on  tvhat  terms  iei 
aside. 

In  assumpsit  against  an  attorney  for  neg" 
ligence  in  tie  eowiuct  of  a  suit,  the  declara* 
tion  contained  several  special  counts,  t^nd  the 
usual  money  counts;  the  drfendant  vmd 
money  into  court  sufficient  to  cover  the  piain- 
tiff*s  demand  on  the  UUter  counts*  The  cause 
being  referred  under  an  order  ^Nisi  Prius, 
the  arbitrator  found  thai  the  plaintiff  had 
good  cause  of  action  for  a  cerknn  sum,  and 
directed  a  verdkt  to  be  entered  for  him  for 
such  sum: — Held,  that  the  award  was  s^fi* 
ciently  certain,  Although  the  objections  to 
an  afsard , should  be  stated  in  the  rule  nisi 
Xe  stt  it  aside ;  yet  if  it  be  not  done,  the 
Court  is  not  precluded  from  entering  into 
any  valid  objeetiim  that  may  be  mind  to  the 
award' 

Mr*  Serjeant  Crosst  on  a  former  day  in 
this  term,  obtained  a  rulent#f,  that  an  award 
which  had  been  made  in  this  cause  might  be 
set  aside,  on  an  affidavit,  which  stated,  that 
the  plaintiff  bad  commenced  an  action  of 
apecial  assumpsit  against  the  defendant^ 
«8  his  attorney  or  agent,  for  negligence  in 
the  conduct  of  a  suit ;  that  the  declaration 
contained  eleven  special  counts,, assigning 
•everal  special  breaches  for  neglect,  and  the 
usual  money  counts,  and  that  &e  defendant 
had  paid  a  sufficient  sum  into  court  to  cover 
the  plaintiff's  demand  an  di«  Utter  counts ; 


that  the  eauae  was  rafWi'ad  to  «rBitralioii« 
under  an  ordtr  of  Nisi  Prius,  and  that  the 
arbitrator  had  found  by  his  awards  that  tha 
plaintiff  had  good  cause  of  action  against 
the  defendant  for  ft$l.  14#*  lOd.^  and  di« 
reeted  a  verdict  to  be  entered  Ibr  tha  plain« 
tiff  for  that  aum  accordingly.  Under  these 
circumstances,  it  was  snbmittad,  thatt  as  the 
arbitrator  must  have  received  evidenee  nf 
the  general  causes  of  action  referred  lo  hinii 
namely,  the  negligence  of  Uie  defendant*  as 
well  as  a  pecuniary  demand  on  him  by  the 
plaintiff,  the  arbitrator  ^uld  have  stated 
on  which  of  the  oauaes  of  aetion  he  hid 
founded  his  award ;  and  that  he  ahotald  have 
directed  a  verdict  to  he  entered  for  the 
plaintiff  on  the  counta  to  which  the  finding 
applied. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeem 
Jones  now  shewed  cause;  and  aa  the 
grounds  on  which  it  was  aooght  to  sat  aaide 
the  award  were  not  mentioned  in  the  mle 
fii#i\  it  was  objected,  that  the  Goort  in 
the  exerdse  of  their  discretion^  and  neeord* 
ing  to  the  late  practice,  would  not  entertlua 
the  application  :  at  lill  eventa^  the  oljectioil 
which  has  been  raised,  ia  no  ground  ibf 
setting  aaide  the  awatdi  ia  it  most  be  as* 
sumed  that  the  arbitrator  found  that  the 
plaintiff  had  a  good  causa  of  aetion  on  the 
whole  declaration,  and  coats  have  been 
taxed  accordingly. 

Mr.  Serjeani  Cross  and  Mr.  SerjoasU  Atf* 
hU,  in  support  of  the  rule^  absarvod*  thali 
although  tliere  was  a  rule  in  the  Coort  of 
King's  Bench,  that  when  a  mk  to  shew 
cause  is  obtained  to  set  aaide  an  awaidi 
the  objections  intended  to  ba  inaiated  upan 
at  the  tim^  of  making  snch  rule  afaaolnte 
must  be  stated  id  the  rule  to  ahew  causa) 
yet  there  is  no  such  rule  in  thia  Court,  nor 
does  the  practice  require  it— and  ovea  if  it 
did*  it  would  not  pi«cluda  the  CSoort  from 
entertaining  any  valid  objectiona  that  oHif 
be  raised  to  the  award,  which  in  thia  caae  ia 
void  for  uncertainty;  for  aa  the  |daintiff 
charged  the  defendant  with  neghgaooey  and 
also  sought  to  recover  a  sum  dne  to  him  for 
monies  Mvanced  during  the  progress  of  iho 
oauie*  the  arbitratdr  ^uld  havo  specified 
on  which  of  thoae  causes  the  plaintiff  woa 
entitled  to  recover ;  and  in  DiUvt  v.  Rms* 
mer{\),  where  thedefisndaatibaingindobtod 

(1)  1  Bli%.  100;  8.C  7  B.  Moors,  4f7« 
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totheplaintifis  on  abillofexehangei  renewed 
the  bill  when  it  became  due,  by  giving  another 
at  a  longer  date,  together  with  a  warrant  of 
attorney  to  confess  judgment,  in  case  the 
second  bill  should  not  be  paid  when  it  be- 
came doe,  and  agreed  to  pay  the  expenses 
of  the  warrant  of  attorney,  which  was 
drawn  up  by  the  plaintiffs*  solicitor ;  and 
the  first  bill  was  not  given  up,  but  the  plain- 
tiffs retained  it  in  their  possession,  and  the 
second  bill  was  paid  when  it  became  due, 
but  not  the  expenses  of  the  warrant  of 
attorney,  amounting  to  2/.  12#.  Qd. ;  where- 
upon, the  plaintiffs  sued  the  defendant  in 
assumpsit,  and  declared  on  the  first  bill, 
adding  the  common  money  counts  and  a 
count  on  an  account  stated  ;  and  the  jury 
found  a  verdict  for  the  plaintiffs  for  21.  \2s» 
6ii,  without  specifying  on  what  counts  it 
ahould  be  entered  up: — the  Court,  with  a 
view  to  a  suggestion  to  deprive  the  plain- 
tifis  of  costs,  allowed  the  verdict  to  be  en- 
tered on  the  money  counts  ;  on  the  ground 
that  the  plaintiffs  had  no  right  to  sue  on  the 
first  bill.     But— 

By  the  C&urL — The  rule  in  the  King's 
Bench,  that  objections  to  an  award  must  be 
atated  in  the  rule  nisi  to  set  it  aside,  although 
it  has  been  adopted  in  the  Exchequer,^ha3 
not  been  recognized  by  this  Court,  and  the 
practice  is  not  so  inveterate  as  to  controul  or 
preclude  us  from  hearing  any  valid  objec- 
tions to  an  award,  although  they  be  not 
stated  at  the  time  of  the  application  for 
setting  it  aside.  But  the  arbitrator  in  this 
case  has  precluded  us  from  considering  the 
objections  that  have  been  raised  to  this 
award  ;  he  has  in  effect  directed  a  verdict  to 
be  entered  for  the  plaintiff  on  the  whole  of 
the  declaration  ;  which  is  in  terms  a  gene- 
ral verdict,  and  the  judgment  has  been 
entered  up  accordingly. 

Besides,  the  arbitrator  has  found  that 
the  plaintiff  had  good  cause  of  action ;  that, 
therefore,  is  equivalent  to  his  saying,  that  he 
had  good  cause  of  action  on  the  whole  de- 
claration, and  he  directed  a  verdict  to  be 
entered  for  the  sum  for  which  the  plaintiff 
had  such  cause  of  action  ;  and  even  if  he 
had  mistaken  the  law,  it  would  be  no  ground 
to  set  aside  the  award,  unless  the  defect  ap- 
peared upon  the  face  of  it. 

Ruk  discharged. 
Vou  VII.  C  J. 


1828.      7 

XT  «         ?-     HUOHBS  0.  REBTBS. 

November.  3 

The  defendant  in  the  height  of  altercation 
having  jostled  the  plaintiffs  he  went  before  a 
magistrate,  and  swore  to  an  assault,  on  which 
the  defendant  was  bound  over  to  appear  at 
the  sessions,  and  the  Grand  Jury  threw  out  the 
bill.  The  defendant  afterwards  indicted  the 
plaintiff  for  perjury,  and  he  was  acquitted. 
The  plaintiff  t/ten  commenced  an  action 
against  the  defendant  for  a  malicious  prose» 
ctUion.  The  jury  having  found  a  verdict  for 
the  plaintiff,  on  the  ground  that  the  defendant 
was  actuated  by  malice  in  indicting  the 
plaintiff,  the  Court  refused  to  disturb  the 
verdict. 

This  was  an  action  on  the  case  for  a  ma- 
licious prosecution.  At  the  trial,  before 
Mr.  Justice  Gaselee,  at  the  last  Assizes  at 
Hertford,  it  appeared  that  the  plaintiff  and 
defendant  were  farmers;  that,  on  the  80th  of 
May  1827,  they  met  in  the  turnpike  road, 
that  a  dispute  took  place,  and  high  words 
passed  between  them,  but  no  blows  were 
actually  struck.  The  defendant,  however, 
pushed  against  the  plaintiff,  and  jostled  him 
with  his  elbow.  On  the  following  morn- 
ing, the  plaintiff  went  before  a  magistrate, 
and  made  oath,  that  the  defendant  had 
violently  assaulted  and  ill-treated  him  on 
the  preceding  day,  on  which  the  plaintiff 
was  bound  over  to  prosecute,  and  the  de- 
fendant entered  into  recognizances  to  appear 
at  the  sessions.  The  Grand  Jury  having 
found  no  bill  for  the  assault,  the  defendant 
afterwards  indicted  the  plaintiff  for  perjury, 
and  he  having  been  acquitted,  commenced 
the  present  action.  The  learned  Judge  was 
of  opinion,  that  there  was  no  probable  cause 
for  the  indictment,  and  left  it  to  the  jury  to 
say  whether  the  defendant  had  been  actuated 
by  malice  in  preferring  the  indictment  against 
the  plaintiff.  They  found  in  the  affirma- 
tive, and  gave  a  verdict  for  the  latter,  da- 
mages  50/. 

Mr,  Serjeant  Russell  now  applied  for  a 
rule  nisi,  that  this  verdict  might  be  set  aside 
and  a  new  trial  granted,  on  the  ground  that 
the  defendant  had  probable  cause  to  charge 
the  plaintiff  with  perjury,  as  he  believed 
that  he    had  never    assaulted    him,  and 
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therefore  that  he  had  sworn  falsely.  Al- 
though the  defendant  might  have  jostled  the 
plaintiff  with  his  elbow»  it  would  not  justify 
the  latter  in  swearing  to  a  violent  assault 
and  ill-treatment  by  the  defendant ;  and 
although  it  might  amount  to  an  assault  in 
point  of  law,  the  true  question  is»  whether 
a  man  pf  common  understanding  would  so 
consider  it.     But, 

The  Court  being  of  opinion,  that,  as  the 
parties  were  in  altercation  at  the  time  the 
defendant  pushed  the  plaintiff  with  his  el- 
bow, it  amounted  to  an  assault,  so  as  to 
warrant  the  latter  in  applying  to  a  magis- 
trate; and  as  they  considered  the  prosecu- 
tion for  perjury  to  be,  under  the  circum- 
stances, uncalled  for, — 

Rule  refused* 


1828.    \ 
Nov.  24.3 


YICKEKS  V.  OALLIMORE. 


Costs — on  several  issues   in   trespass — 
Plaintiff  where  entitkd  to,  altfunigh  the  de- 
fendant  succeeds  on  one. 

To  an  action  oftrespaufor  breaking  down 
the  plaintiff's  wall^  the  defendant  pleaded  Not 
guillyf  and  seven  special  pleas,  justifying 
wider  a  right  of  way ;  the  plaint^  joined 
issue  on  Not  guilty,  traversed  the  other  pleas, 
and  new  assigned.  The  defendant  joined 
issue  on  the  traverses,  and  suffered  judgment 
by  default  on  the  new  assignment.  The  jury 
found  a  verdict  for  the  plaintiff  on  the  plea 
of  Not  guilty,  with  U.  damages;  and  40s. 
damages  were  assessed  on  the  new  assign^ 
went;  the  parties  consenting  that  tlte  question 
of  costs  should  not  be  affected  thereby.  Bui 
a  verdict  was  found  for  tlie  defendant  on 
one.  of  the  special  pleas : — Held,  that  the 
plaintiff  fiaving  been  obliged  to.  go  down  to 
trial  on  the  plea  of  Not  guilty,  he  was  entitled 
to  the  general  costs  of  the  cause. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  close,  pulling 
down  his  wall,  and  converting  the  roateriala 
thereof  to  the  defendant's  own  use. 

Pleas — ^first,  Not  guilty;  and  then,  seven 
special  pleas,  justifymg  the  breaking  down 


the  wall,  uiMtor  an  alleged  right  of  way. 
The  fourth  plea  stated,  tliat  tl^  defendant 
was  seised  of  a  dwelling-house,  acyein- 
ing  the  locus  m  quo  on  which  the  wall  was 
built ;  and  that  he  and  his  servants  had  n 
foot-way  from  the  front  door  of  the  said 
house  into,  o?ev,  and  along  the  loems  an  quo, 
to  fetch  and  carry  water  at  all  tinies  cf  the 
year. 

Replication — joining  issue  upon  the  plea 
of  Not  guilty,  and  denying  the  right  of  isay ; 
and  new  assignment  for  puUing  doiwn  die 
wall,  extra  viam* 

The  defendant  joined  issue  on  the  plena 
denying  the  right  of  way,  and  suffered  judg- 
ment by  default  on  the  new  assignment* 

At  the  trial,  before  Mr,  Justice  Bayley, 
at  the  last  Assises  at  York,  the  jury  found 
a  verdict  for  the  plaintiff,  on  the  plea  ot 
Not  guilty,  with  Is.  damages,  and  on  all 
the  other  issues,  except  the  fourth,  on  wfaioh 
they  found  a  verdict  for  the  defendant.  The 
damages  on  the  new  assignment  were,  by 
consent,  assessed  at  40<«,  it  being  under* 
stood,  that  that  sum  should  not  affect  the 
taxation  of  costs. 

Mr.  Serjeant  Cross,  on  a  former  day,  ob- 
tained a  rule  nisi,  that  the  postea  might  be 
delivered  over  to  the  defendant  or  his  at- 
torney, on  the  ground,  that,  as  the  jury 
had  found  a  verdict  for  the  defendant  on 
the  fourth  plea,  which  was  a  complete  an- 
swer to  the  whole  of  the  plaintiff's  cause 
of  action,  he  was  entitled  to  the  general 
costs. 

Mr.  Serjeant  Wilde  ik>w  shewed  caniti 
In  Taylor  v.  Nicholls  (1 ),  to  trespass  enorc 
clausum  fregitf  the  defendant  pleaded  Not 
guilty,  and  a  justification  of  a  rightof  way ; 
and  the  plaintiff,  in  replication,  admitlad  the 
right  of  way,  and  new  assigned  exim 
viam ;  and  the  plaintiff,  having  obtained  n 
verdict  on  the  new  assignment,  with  !«•  da- 
mages, was  held  entitled  to  full  coatiu  So» 
if  tlie  plaintiff  take  issue  on  special  plenSf 
and  also  new  assign,  and  he  succeeds  on  the 
new  assignment,  and  the  defendant  on  the 
special  pleas,  the  plaintiff  ia  still  entitled  to 
the  costs  of  the  action  minna  the  coats  of 
those  pleas  on  which  the  defendant  baa  ob* 
tained  a  verdict.    That  principle  waa  estn* 

(1)  3  BsnL  &  Aid.  4iS. 


MICHAELMAS  TERM,  18d8. 


85 


Uished  in  Home  v.  the  Conamsskmert  of  ike 
Thames  Nmigatum  (%\  where  Lord  Chief 
Jastice  Dallas,  in  delivering  the  jadgmenc 
of  the  Court,  after  time  being  taken  to  con^ 
aider,  said — **  The  cases  otPosian  ▼.  Sum" 
watft  TrcHman  ▼.  Holder^  Day  ▼.  HankSf 
Griffiths  T.  Daviest  and  other  cases,  seem 
to  have  established  a  rule,  that  where  the 
plaintiff's  demand  is  altogether  denied  by 
the  defendant's  pleas,  and  at  the  trial,  the 
plaintiff  obtains  a  yerdict  for  part  of  his 
demand,  and  the  defendant  obtains  a  Terdict 
as  to  the  other  part,  the  plaintiff  is  entitled 
to  the  costs  of  the  issues  found  (for  him, 
which  include  the  general  costs  of  the  trial, 
but  do  not  include  the  costs  of  the  issues 
found  for  the  defendant;  on  which  last-men- 
tioned issues,  however,  the  defendant  is  not 
entitled  to  claim  any  costs  from  the  plain- 
tiff:— but  where  the  defendant  suffers  judg- 
ment by  defantt  as  to  pavt  of  the  plaintiff's 
demand,  and  pleads  only  as  to  the  other 
part,  and  the  plaintiff  takes  issue  on  the 
pleas,  and  at  the  trial,  all  the  issues  are 
found  for  the  defendant,  he  is  entitled  to 
,  the  costs  of  the  issues  found  for  him ;  and 
the  plaintiff  is  entitled  only  to  the  costs  of 
the  judgment  by  defiiult."  There,  to  an  ac- 
tion of  trespass,  the  defendant  pleaded  the 
general  issue  to  the  whole  declaration,  and 
several  special  pleas  as  to  part,  and  the 
plaintiff  new  assigned.   The  defendant  suf- 
fered judgment  by  default  as  to  the  new 
assignment,  and  the  plaintiff  was  hound  to  go 
to  trial  to  get  rid  of  the  general  issue,  which 
would    otherwise  have   barred  his  whole 
action,  and  he  could  not  by  any  other 
means  have  obtained  damages  on  the  judg<* 
mentby  default: — it  was  held,  that  the  phiin* 
tiff  waa  entitled  to  the  general  costs  of  the 
cause,  including  those  of  the  trial,  although 
the  jury  found  a  verdict  for  the  defendant 
on  one  of  the  specral  pleas, — the  costs  of 
such  issue  being  deducted,  but  not  allowed 
to  him  on  that  issue*  So,  in  Longden  v.  Bourn 
(3),  in  trespass  for  cutting  down  trees. — 
Plea,  first,  Not  gniky ;  second,  justifying, 
because  the  tree^  obstructed  a  highway. 
Replication  joined  issue  on  the  plea  of  Not 
guilty,  and  denied  the  hif^way ;  and  new 
assigned  cutting   down  trees,  extra  viam. 
Defendant  joined  issue  on  the  special  plea, 
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and  sufibred  judgment  by  default  on  the 
new  assignment.     The  jury  having  found  a 
verdict  for  the  defendant,  cm  the  issues  on 
the  special  pleasi  and  assessed  damages  on 
the  new  assignment, — ^it  was  held,  that  the 
plaintiff  was  entitled  to  full  costs,  except 
upon  the  issues  on  the  special  pleas  ;  and 
that  defendant  was  not  entitled  to  costs  even 
on  those  issues.    In  a  note,  by  Mr»  Patte^ 
son  and  Mr.  JVilUamSt  to  Green  v.  Jones  (4)| 
it  is  said,  '*As  the  slightest  excess  is  sufficient 
to  entitle  the  plaimiff  to  a  verdict  on  a  new 
assignment,  it  is  very  dangerous  ^r  the 
defendant  to  plead  to  the  new  assignment^ 
and,  in  most  cases,  it  is  a  prudent  thing 
to  let  judgment  go  by  default  on  the  new 
assignment ;  for,  though  the  doing  so  en- 
sores  the    plaintiff  his  costs,  as    far  as 
such  judgment,  yet,  if  he  proceed  to  trial 
on  the  special  plea,  and  fail,  the  defendant 
will  be  entitled  to  the  general  costs ;  for  the 
plaintiff  might  have  entered  a  noL  pros,  as 
to  that  plea,   and  assessed  his    damages 
on  the  new  assignment  before  the  sheriff: 
ThmUon  v.  Wimttmson{5).    The  defen- 
dant, however,  must  take  care  that  a  plea 
of  Not  guilty  to  the  declaration  be  not  lefb 
entire  on  the  record,  when  judgment  by 
default  is  suffered  on  the  new  assignment  9 
for,  if  it  be,  it  is  held,  that  the  plaintiff  can* 
not  assess  his  damages  before  the  sheriff« 
but  is  compelled  to  go  to  trial  on  such  plea 
of  Not  guilty,  notwithstanding  the  judgment 
by  default."    So  here,  as  the  defendant  haa 
kft  the  plea  of  Not  guilty  entire  on  the  re- 
cord, it  was  necessary  for  the  plaintiff,  in 
order  to  get  rid  of  that  plea,  which  would 
have  otherwise   barred  his  whole   aetton^ 
to  go  down  to  trial  at  the  Assiaes ;   and  he 
could  not  by  any  other  means  have  obtained 
damages  or  costs  on  the  judgment  by  de« 
fault. 

Mr.  Serjeant  Cross,  m  support  of  the 
rule. — The  case  of  House  v.  the  Commis" 
tnissioners  of  the  Thames  Navigation  is  dis- 
tinguishable from  the  present ;  as  tliere,  the 
declaration  contained  several  counts,  and 
the  defendant  pleaded  Not  guilty  to  the 
whole  declaration,  and  a  plea  of  licence  to 
the  first)  second,  and  third  counts,  on  which 

(4)  1  Wma.  Saond.  5th  edit.  300. 

(5)  13  East,  191. 
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alone  the  defendant  obtained  a  verdict ;  and 
Mr.  Justice  Park,  who  tried  the  cause,  cer- 
tified, that  the  trespass  was  wilful  and  ma- 
licious :  and  in  Longden  v.  Bourn,  the  da- 
mages were  assessed  on  the  new  assignment 
at  100/.;  whilst  here,  they  were  assessed 
at  40«.  only,  by  the  consent  of  the  parties, 
and  by  which  the  costs  were  not   to  be 
affected.   But  in  Other  v.  Calvert  (6),  where, 
in  trespass  for  breaking  and  entering  the 
plaintiff's  closes,  some  issues  were  found 
for  the  plaintiff,  and  others  for  the  defen- 
dant, and  the  latter  obtained  a  verdict  on 
an  issue  which  went  to  the  whole  of  the 
plaintiff's   cause  of  action : — it  was  held, 
that  he  was  entitled  to  the  general  costs  of 
the  cause ;  and  the  plaintiff  to  the  costs 
of  those  issues  only  which  were  found  for 
him,  which  extended  only  to  the  costs  of 
the  pleadings :  and  in  Harber  v.  Rand  (7), 
where,  in  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close,  the  jury 
found  a  verdict  for  the  defendant,  on  the 
issue  taken  on   a  common    right  of  way 
pleaded,  and  found  1  s.  damages,  by  consent, 
on  a  new  assignment,  to  which  there  was  a 
judgment  suiiered  by  default,  the  defen- 
dant was  held  to  be  entitled  to  the  general 
costs  of  the  trial,  and  the  plaintiff  to  be  not 
entitled,  on  the  taxation  of  costs^  to  have 
allowed  to  him  the  costs  on   the  assess- 
ment of  damages,  as  the  costs  of  executing 
an  inquiry,  although  he  had  a  witness  at- 
tending at  the  trial  to  prove  notice  given  to 
the  defendant,  before  action  brought,  not 
to  trespass  extra  viatn.     The  principle  to 
be  deduced  from  all  these  authorities  is,  that 
if  the  defendant  obtain  a  verdict  on  a  plea 
wliich  goes  to  the  whole  of  the  plaintiff's 
cause  of  action,  he  is  entitled  to  the  general 
eoBts  of  the  trial. 

By  the  Court. — This  case  falls  expressly 
within  the  principle  laid  down  in  House  v. 
the  Thames  Navigation,  and  which  is  forti- 
fied by  the  subsequent  decision  of  the  Court 
of  King's  Bench,  in  Longden  v.  Bourn, 
where,  in  the  absence  of  all  authority,  the 
Master  informed  the  Court,  that  the  practice 
uniformly  was,  to  tax  the  costs  as  was  there 
done.      The  pleadings  in  that  case  were 

(6)  8  B.  Moore.  839.. 

(7)  9  Price,  3S6. 


precisely  similar  to  the  present :  and  the' 
defendant  not  having  withdrawn  the  plea 
of  the  general  issue,  the  plaintiff  could  not 
obtain  an  assessment  of  damages  on  the 
judgment  by  default,  without  going  down  to 
trial ;  and  as  he  obtained  a  verdict  on  the 
general  issue,  and  damages  were  also  as- 
sessed for  him  on  the  judgment  by  default, 
he  is  entitled  to  the  general  costs  of  the 
cause,  including  those  of  the  trial.  The 
case  of  Harber  v.  Rand,  to  which  we  have 
been  last  referred,  is  materially  distinguish- 
able from  the  present,  as  there,  the  defen- 
dant did  not  plead  the  general  issue ;  bat 
went  down  to  trial  on  a  single  plea,  justify* 
ing  a  right  of  way. 

Rtde  ditehargedm 


1828         /-CARaUTHEBS     AKO    OTHBBa    V. 
N    V    2*7      i         ^^^^^f    A88IONBE    OF    ICAC- 
L       LEAK,  A  BAN&RUPT. 

New  Bankrupt  Act — Construction  of. — 
Trover,  where  maintainable. 

The  ^4th  section  of  the  statute  6  G.  4.  c.  16, 
by  which,  every  action  brought  agamst  amy 
person,  for  anything  done  in  pursuance  of 
the  act,  must  he  commenced  witlun  three  ca- 
lendar  months  next  after  the  fact  commUtedf 
does  not  apply  to  the  case  of  tN^  assignee. 

The  plaintiff  ordered  a  chariot  of  a  coad^ 
builder,  and  paid  him  for  it,  and  when  com*' 
pleted  in  other  respects,  he  ordered  a  front 
seat  to  be  added,  and  afterwards  sent  for  tl 
repeatedly,  and  the  builder  promised  to  de» 
liver  it. — The  plaintiff  being  afterwards  ilif- 
satisfied  with  it,  directed  it  to  be  sold,  and  it  re- 
f^ainedon  the  builder's  premises  for  that  jMir- 
pose,  who  afterwards  became  bankrupt^  the 
front  seat  not  having  been  added;  and  the 
chariot  was  seized  by  the  assignee,  and  sold 
under  the  commission : — Held,  that  the  pi^ita- 
t^  was  entitled  to  recover  in  an  actiett^  of 
trover  brought  against  the  assignee,  as  the 
chariot  did  not  pass  to  him  as  being  in  tke 
order  and  disposition  of  the  bankrupt,  nnik 
the  consent  of  the  true  owner,  within  the  mean^ 
ing  of  the  7itnd  section  of  the  statute  6  Geo.  4. 

This  was  an  action  of  trover  for  a  chariot. 
At  the  trial,  before  the  Lord  Chief  Justioei 
at  Guildhall,  at  the  Sittings  after  the  last 
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term,  the  bankrupt's  son  stated,  that  his 
father  was  a  coach- maker ;  that  the  plaintiff 
came  to  him  in  September  1826,  and  or- 
dered a  chariot  to  be  built  to  order,  which 
was  done,  and  its  full  amount  paid  for  by 
the  plaintiff;  that,  after  the  chariot  had 
been  completed  in  every  other  respect,  the 
plaintiff  desired  to  have  a  front  seat  added; 
but  his  .father  not  having  executed  the 
order,  the  plaintiff  frequently  sent  for  the 
chariot,  and  the  former  promised  to  deliver 
it,  but  not  having  done  so,  and  the  plaintiff 
being  dissatisfied  with  it,  he  directed  it  to 
be  sold,  and  it  was  \e(i  on  the  premises  of 
the  cosch-maker  for  that  purpose.  It  was 
also  proved,  that,  according  to  the  practice  of 
coach-makers,  and  the  custom  of  the  trade, 
carriages  ordered  for  sale  by  persons  to 
whom  they  belonged,  stood  on  the  premises 
of  those  who  built  them,  for  the  purpose 
of  exposing  them  for  sale ;  and  that  the 
chariot  in  question  was  seized  by  the  de- 
fendant, as  assignee  of  Maclean,  who  had 
become  bankrupt, — the  front  seat  not  having 
been  added,  and  it  being  in  the  warehouse 
of  the  latter  for  the  purpose  of  sale ;  and 
it  was  afterwards  sold  by  the  assignee  under 
the  commission.  The  seizure  was  made 
on  the  27th  of  June  1827,  and  the  present 
action  was  not  commenced  until  Easter 
term  1828.  Under  these  circumstances,  it 
was  objected  for  the  defendant  —  first, 
that  an  action  of  trover  could  not  be  main- 
tained, as  the  chariot  was  not  finished  or 
completed,  so  as  to  be  in  a  state  for  de- 
livery; secondly,  that  the  chariot  was  in 
the  possession,  order,  or  disposition  of  the 
bankrupt,  within  the  meaning  of  the  72nd 
section  of  the  statute  6  Geo.  4.  c.  IG.  (1) ; 

(1)  By  which  it  is  enacted,  "  that  if  any 
bankrupt,  shall,  by  the  consent  and  permission 
of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition  any  goods  or  chattels, 
whereof  he  was  reputed  owner,  •  or  whereof  he 
had  taken  upon  him  the  sale,  alteration,  or  dis- 
position as  owner,  the  ComnussionerB  shall  have 
power  to  sell  and  dispose  of  the  same  for  the 
benefit  of  the  creditors  under  the  commission : 
Provided,  that  nothing  herein  contained  shall 
invalidate  or  affect  any  transfer  or  assignment  of 
any  vessel,  or  any  share  thereof,  made  as  a  se- 
curity for  any  debt  or  debts,  either  by  way  of 
mortgage  or  assignment,  duly  registered  accord- 
inff  to  the  provisions  of  4  Geo.  4.  c.  41." 


ing 


provisions 

•  5  Dow.  &  Ryl.  S40. 


and  lastly,  that  under  the  44th  section  of 
that  statute,  the  action  ought  to  have  been 
commenced  against  the  defendant  as  as- 
signee, within  three  calendar  months  next 
afVer  the  seizure  (2).  His  Lordship  was 
strongly  inclined  to  think,  that  there  was  no 
weight  in  either  of  the  objections  ;  but  as 
he  considered  the  last  to  embrace  a  most 
important  point,  he  reserved  it  for  the  con- 
sideration of  the  Court ;  and  the  jury  found 
a  verdict  for  the  plaintiff  for  208/.  the  value 
of  the  chariot, — leave  being  reserved  to  the 
defendant  to  move  to  set  it  aside,  and  that 
a  nonsuit  might  be  entered,  in  case  the 
Court  should  be  of  opinion,  that  either  of 
the  objections  was  well  founded. 

Mr,  Serjeant  Taddy^  on  a  former  day  in 
this  term,  accordingly  obtained  a  rule  ntW, 
and,  in  support  of  the  first  objection,  here- 
lied  on  the  case  of  Mucklowv,  Mangles  {3\ 
where  it  was  held,  that  if  a  person  contracts 
with  another  for  a  chattel,  which  is  not  in 
existence  at  the  time  of  the  contract,  though 
he  pays  him  the  whole  value  in  advance, 
and  the  other  proceeds  to  execute  the  order, 
the  buyer  acquires  no  property  in  the  chat- 
tel till  it  is  finished  and  delivered  to  him. 
And  on  that  case  being  cited,  in  Woods  y. 
RusseU{4\  its  authority  was  not  questioned, 
but  a  distinction  drawn  by  the  Court  be- 
tween the  one  and  the  other.  Secondly, 
as  the  chariot  was  in  the  warehouse  of  the 
bankrupt  for  sale,  at  the  time  of  his  bank- 

(2)  "  That  eveiy  action  brought  against  any 
person  for  anjrthing  done  in  pursuance  of  this 
act,  shall  be  committed  withm  ihree  calendar 
months  next  afler  the  fact  committed ;  and  the 
defendant  or  defendants  in  any  such  action  may 
plead  the  general  issue,  and  give  this  act  and 
the  special  matter  in  evidence  at  the  trial,  and 
that  the  same  was  done  by  authority  of  this  act; 
and  if  it  shall  appear  so  to  have  been  done,  or  that 
such  action  was  commenced  after  the  time  before 
limited  for  bringing  the  same,  the  jury  shall  find 
for  the  defendant  or  defendants ;  and  if  there  be 
a  verdict  for  the  defendant  or  defendants,  or  if 
the  plaintiff  or  plaintiffs  shall  be  nonsuited,  or 
discontinue  his  or  their  action  or  suit  after  ap- 
pearance thereto,  or  if  upon  demurrer  judgment 
shaU  be  given  again&t  the  plaintiff  or  pl^tifik, 
the  defendant  or  defendants  shall  recover  double 
costs." 

(3)  1  Taunt.  918. 

•    (4)  5  BiTD.  &  Aia.  94f . 
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ruptcy,  with  the  consent  of  the  plaintiff,  and 
as  it  was  not  distinguisliable  from  the  other 
stock  of  the  bankrupt,  it  was  in  his  order 
and  disposition  within  the  72nd  section  of 
the  statute.  In  Tkackihwaiie  t.  Cock 
(5),  it  was  held,  that  a  custom,  that  pur^ 
chasers  of  hops,  from  hop-merchants,  should 
leave  them  in  the  merchant's  warehouse, 
for  the  purpose  of  resale,  upon  rent,  undis- 
tinguished from  the  merchant's  stock,  was  not 
such  a  custom  of  trade  as  would  prevent  the 
hops  from  becoming  the  property  of  the 
merchant's  assignees,  in  case  of  bankruptcy, 
as  being'  in  his  possession,  order  and  dis- 
position:  and  in  KnonUs  t.  HorsfaU{6\ 
where  A.,  a  spirit- merchant,  sold  to  B., 
a  wine-merchant,  several  casks  of  brandy, 
some  of  which,  at  the  time  of  the  sale, 
were  in  A.'s  own  vaults,  and  others  in 
the  vaults  of  a  regular  warehouse-keeper : — 
it  was  agreed  between  the  parties,  that  the 
brandies  should  remain  where  they  were, 
until  the  vendee  could  conveniently  re- 
move  them.  Immediately  after  the  sale, 
the  vendee  marked  the  several  casks  with 
his  initials.  It  was  notorious  to  the  persons 
carrying  on  the  wine  trade,  at  the  place 
where  the  parties  resided,  that  this  sale  had 
taken  place,  but  no  notice  of  such  sale  had 
been  given  to  the  warehouse-keeper,  with 
whom  some  of  the  casks  were  deposited. 
A.  liaving  become  bankrupt  while  the  bran- 
dies remained  where  they  were  originally 
deposited  : — it  was  held,  tliat  the  whole  of 
them  passed  to  his  assignees,  as  goods  in 
his  possession,  order,  and  disposition,  by 
the  consent  and  permission  of  the  true 
owner,  within  the  21  Jac.  1.  c.  19.  s.  11  ; 
and  Tkacktknfaite  v.  Coc^  was  there  referred 
ta,8nd  iu  awthority  recognized  and  adopted. 
Lastly,  as  the  chariot  was  seized  on  the  27th 
of  June  1 827,  and  the  present  action  was 
not  commenced  until  Easter  term  1828,  it 
was  too  late,  at  the  thing  done  in  pursuance 
of  the  act,  was  the  conversion  of  the  plain- 
tiff's chariot  by  the  defendant  as  assignee, 
and  which  was  completed  by  the  seizure 
and  sale  under  the  commission. 

Mr,  Serjeant  Wilde  afterwards   shewed 
cause. — There  is  no  ground  for  the  firsc  ob- 

(5)  3  Taunt,  487. 

(6)  5  Barn.  &  AM.  134. 


jection,  as  the  chariot  was  not  only  an  ex- 
isting carriage,  and  completed,  but  identified 
as  such  by  the  plaintiff,  and  paid  for  accord- 
ingly ;  and  as  it  remained  in  the  bankrupt's 
warehouse  for  the  mere  purpose  of  having  a 
firont  seat  added  to  it,  it  must  be  ooasidered 
as  if  it  were  standing  there  for  the  purpose 
of  repair,  in  case  an  aecidenfc  had  ha]^iened 
to  it.  In  Woods  v.  Ruuell,  a  ship-builder 
contracted  to  build  a  ship  for  the  defendant, 
who  was  to  pay  for  her  by  instalments,  as 
the  building  proceeded ;  and,  the  builder 
having  registered  her  in  the  d^endaat's  name, 
and  some  of  the  instalments  were  paid  :~> 
it  was  held,  that  the  property  in  the  ship 
was  not  in  the  possession  of  the  buflder  as 
reputed  owner,  or  of  his  assignees,  althoi^h 
he  had  become  bankrupt  before  she  wss 
finished  or  launched.  And  the  Court  there 
said,  that  the  bankrupt  could  not  be  iigored, 
by  having  the  general  pioperty  in  the  ship 
considered  as  vested  in  tlw  defendant^  be- 
cause he  would  still  have  a  lien  upon  the 
possession  for  the  residue  of  the  price ;  snd 
they  thought,  the  legal  effect  of  signing  a  eer- 
tificate  for  the  purpose  of  having  the  ship 
registered,  was,  from  the  time  the  registry 
was  complete,  to  vest  the  general  property 
in  the  defendant.  That  case  is  fer  stronger 
than  the  present,  as  there  the  vessel  wss 
neither  completed,  nor  was  her  fall  prioe 
paid.  Here,  however,  if  the  ehariot  had 
been  burnt,  it  is  quite  clear  thalt  tlie  plain* 
tiff  must  have  home  the  loss,  as  he  had  not 
only  purchased  but  paid  for  it. — With  re- 
spect to  the  second  objection,  as  it  appear- 
ed that  the  plaintiff  had  frequently  sent  lor 
the  diariot,  expecting  the  alteration  to  have 
been  made,  and  that  the  bankrupt  had  promis- 
ed to  deliver  it,  it  was  not  in  his  possession, 
order,  or  disposition,  by  the  consent  snd 
permission  of  the  true  owner,  within  the 
meaning  of  the  72nd  section  of  the  statute. 
Wiih  respect  to  the  last  objection,  as  to  the 
44th  section  ;  it  must  be  taken  in  connec- 
tion with  the  41st,  the  42nd,  and  the  4drd, 
which  apply  to  commissioners  only ;  so  the 
44th  was  only  intended  to  apply  to  aetioas 
brought  against  comsiissioners,  or  other 
persons  acting  as  public  officers  in  the  dis- 
charge  of  a  public  duty. 

Mr,  JSerjeani   Taddff  in  aupport  of  Us 
rule. — First,  it  is  an  estaUished  principle^ 
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duit  travet  will  not  lie  for  a  chatkd,  which 
ii  not  deliverable,  or  in  a  state  to  be  de- 
livered, according  to  the  terms  of  the  coor 
tract;  and  here  the  plaintiff  had  contracted 
to  have  a  chariot  with  a  front  seat,  and  as 
it  was  not  finished,  as  contemplated  by  him, 
he  had  no  right  to  demand  it,  nor  was  the 
builder  bound  to  deliver  it ;  besides,  the  seat 
was  not  put  on  at  the  time  the  chariot  was 
seized  under  the  commission ;  and  in  order 
to  enable  the  plaintiff  to  maintain  trover  for 
it,  it  must  be  capable  of  being  delivered 
according  to  the  express  terms  of  the  con- 
tract. Although,  in  Woods  v.  RttsteU,  the 
ship  was  not  comi^eted,  yet  she  was  regis^ 
lered  in  the  name  of  the  defendaiht,  on 
which  the  judgment  of  the  Court  mainly 
turned. 

Secondly,  the  72nd  section  of  the  statute 
Q  G^.  4^.  was  introduced  in  Meu  of  the 
21st  James  1.  c.  19.  s.  11 ;  and  the  builder 
of  the  chariot  must  be  considered  as  the 
true  owner,  and  it  was  in  his  order  and  dis- 
position as  such,  until  it  was  completed  ac« 
cording  to  the  contract ;  and  here  there  was 
no  delivery  to  the  purchaser,  nor  was  the 
chariot  ever  out  of  the  possession  of  the 
person  who  built  it. 

Lastly,  the  question  whether  the  44th 
section  does   or  does   not  apply  to  the 
case  of  assignees,  is  one  of  considerable 
importance.     It  contains  the  most  general 
words,  and  cannot  be  confined  to  commis- 
sioners or  other  public  officers ;  for  it  en- 
acts, tliat  **  every  aciion  brought  against  any 
persont  for  anything  dome  in  pursuance  of 
the  act,  shall  be  commenced  widiin  three 
calendar  months  next  after  the  &ct  com- 
mitted."    The  statute  39  G.  3.  c.  69.  s.  1 84. 
directs  that  **  the  West  India  Dock  Company 
shall  sue  in  the  name  of  their  treasurer,  in 
all  actions  by  or  on  behalf  of  the  company ; 
and  he  shall  be  sued  for  the  recovery  of  any 
dum  or  demand  upon,  or  of  any  damages 
occasioned  by  the  company  ;"  and  sec.  185, 
after  extending  the  protection  of  the  statute 
24  Geo.  2.  c.  44,  for  privileging  Justices  of 
the  Pieace  in  actions  brought  against  them 
as  such,  to  the  Lord  Mayor  and  Aldermen 
of  London,  acting  under  the  act,  beyond 
the  Umits  of  the  city,— directs,  that  *'  no 
action  shall  be  commenced  against  any  per- 
aoB  or  persons  for  anything  done  in  pur- 
suance or  under  colour  of  the  act,  until 


after  fourteen  days  notice  in  writing,  or  after 
tender  of  amends,"  &c. ;  and  it  was  held,  in 
the  case  of  Wallace  v.  Smith  (7),  that  the 
treasurer  of  the  company  is  a  person  within 
the  last  clause ;  and  being  sued  for  an  act 
done  by  the  company,  which  induced  an  in- 
jury to  the  plaintiffs,  was  entitled  to  such 
notice  before  an  action  brought ;  and  that 
such  notice,  was  necessary  in  actions  for 
trespass  or  tort,  and  this  was  an  action  of  the 
latter    description.     And  in  Gaby  v.  the 
WiiU  Canal  Company  (S)^  where  a  canal 
company  were  empowered  to  supply   the 
canal  with  water  from  all  streams  whatso- 
ever within  the  distance  of  two  thousand 
yards,   except  as  thereinafter   mentioned, 
with  a  proviso,  that  nothing  should  extend 
to  authorize  them  to  take  water  from  cer- 
tain specified  streams,  between  the  10th  of 
June  and  10th  of  September,  except  only, 
that  if  one  of  those  streams  should  over- 
flow, the  same  might  be  taken  into  the  canal 
so  long  as  such  overflowing  should  continue, 
and  that  all  actions  should  be  brought  for  any 
thing  done  in  pursuance  of  the  adt,  or  in 
the  execution  of  the  powers  and  authorities 
before   given,  within  six  calendar  months 
after  the  fact  committed ;  or  in  case  of  a 
continuation  of  damages,  within  diree  ca- 
lendar  months  after  the  committing  such 
damages  should  have  ceased, — it  was  held, 
that  the  taking,  and  continuing  to  take  the 
water  by  the  company  from  specified  streams 
during  the  prohibited  times,  might,  never- 
tlieless,  be  so  far  a  thing  done  in  execution 
of  the  powers  and  authorities  given  them  by 
the  act,  as  to  entitle  the  company  to  the 
protection  of  the  act,  as  to  the  time  of  com- 
mencing the  action  against  them.    And  Lord 
Ellenborough  there  said,  '*  It  appears  to 
me,  that  the  clauses  of  the  act  were  meant 
to  relate  to  persons  entrusted  with,  and  in 
the  fair  execution   of  its  powers,  thougli 
they  may  have  done  that  which  the  act  does 
not  permit,  to  this  extent,  that  any  question 
touching  those  powers  should  be  brought  to 
a  speedy  decision,  and  no  farther."     And 
here  the  assignee  must  be  considered  as 
a  person   acting  in  tlie  execution  of  the 
powers  of  the  act,  and  the  defendant  was 
consequently  not  liable  to  be  sued  after  the 

(7)  5  Ettt,  115. 
(8)  S  Blstt.  U  Selw.  580. 
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expiration  of  three  months  from  the  time  of 
the  seizure  of  the  chariot. 

By  the  Court. — Three  objections  have 
been  raised  to  this  verdict — first,  that  tro- 
ver was  not  maintainable,  as  the  chariot 
was  in  an  unfinished  state  : — if  it  had  rested 
as  it  was,  immediately  after  the  bargain, 
there  might  be  some  ground  for  the  objec- 
tion, and  the  case  might  fall  within  that  of 
Muckloro  V.  Mangles ;  and  Mr.  Justice 
Heath  there  said,  "  A  tradesman  often 
finishes  goods,  which  he  is  making  in  pur- 
suance ajf  an  order  given  by  one  person, 
and  sells  them  to  another.  If  the  first  cus- 
tomer has  other  goods  made  for  him  within 
the  stipulated  time,  he  has  no  right  to  com- 
plain; he  could  not  bring  trover  against 
the  purchaser  for  the  goods  sold."  If  a 
similar  case  should  again  occur,  that  of 
Mucklow  V.  Mangles  might  deserve  conside- 
ration, but  this  case  is  altogether  distin- 
guishable from  it ;  for,  after  the  contract,  the 
plaintiff  dealt  with  the  chariot  as  if  it  were 
his  own,  and  it  was  treated  as  finished,  both 
by  him  and  the  builder.  The  plaintiff 
merely  desired  an  additional  seat  to  be  put 
to  it,  and  he  was  not  only  disposed  to  take 
it,  but  desired  several  times  that  it  should 
be  sent  to  him,  and  he  paid  the  full  price 
for  it,  and  as  such  payment  was  made  for 
a  specific  thing  then  in  existence,  it  became 
the  property  of  the  plaintiff,  and  he  had  a 
right  to  take  it  away  whenever  he  pleased  ; 
and  although  the  plaintiff  left  the  chariot  on 
the  premises  to  be  sold,  it  was  not  in  the 
possession  of  the  builder  as  the  reputed 
owner,  and  therefore  this  case  falls  within 
the  principle  established  in  Woods  v.  Ru$' 
Mellf  as  the  bankrupt  himself  treated  it  as  the 
diariot  of  the  plaintiff.  This,  therefore, 
disposes  of  the  second  objection ;  for  the 
plaintiff  was  the  true  owner  from  the  time 
of  the  purchase  and  payment  of  the  money. 
With  respect  to  the  third  objection,  as  it 
raises  a  question  of  considerable  importance, 
we  will  take  time  to  consider. 

Cur»  adv.  vult. 

Lord  Chief  Justice  Best  now  said,  that 
himself,  Mr.  Justice  Park,  and  Mr.  Justice 
Burrough  entertained  no  doubt  whatever  as 
to  the  construction  to  be  put  on  the  statute 
6  Geo.  4.  c.  16 ;  and  that  although  Mr. 


Justice  Gaselee  still  entertained  some  doubt, 
he  was  not  prepared  to  say  that  he 
altogether  differed  from  the  rest  of  the 
Court. 

The  question  is,  whether,  in  an  action 
of  trover  against  assignees  of  a  bankrupt, 
it  is  necessary  that  the  action  must  be 
brought  within  three  months  from  the  time 
of  the  alleged  conversion,  or  the  act  com- 
mitted, which  gave  occasion  to  the  plaintiff's 
right  of  action,  under  the  44th  section  of 
the  statute.  When  the  point  was  first  rais- 
ed at  Nisi  Prius,  I  felt,  that  if  the  objection 
were  well  founded,  it  would  be  most  alarm- 
ing to  persons  engaged  in  commerce  in  this 
country ;  because,  if  persons  sending  their 
goods  from  all  parts  of  the  world  to  this 
country,  either  to  be  deposited  or  transfer- 
red, or  for  the  purpose  of  home  consump- 
tion, should  be  deprived  of  all  redress ; — in 
case  their  agents  became  bankrupts,  and  they 
had  not  been  able  to  make  a  claim,  or  com- 
mence proceeding  within  three  months  ;~it 
would  be  most  mischievous  to  say,  that  their 
right  to  the  property  would  cease  to  exist; 
it  would  be  highly  detrimental  to  the  mer- 
cantile world  at  large;  and  I  therefore 
thought,  at  the  trial,  that  this  case  did  not 
fall  within  the  meaning  or  operation  of  the 
44th  section  of  the  statute;  and,  having  at- 
tentively looked  at  the  act  since,  I  entertain 
the  same  opinion,  and  think  that  that  section 
does  not  apply  to  cases  of  this  description. 
By  that  section,  it  is  enacted,  **  that  every 
action  brought  against  any  person  for  any 
thing  done  in  pursuance  of  the  act,  shall  be 
commenced  within  three  calendar  months 
next  after  the  fact  committed  ;  and  the  de- 
fendant or  defendants  in  any  such  actiooy 
may  plead  the  general  issue,  and  give  the 
act  and  the  special  matter  in  evidence  at  the 
trial,  and  that  the  same  was  done  by  autho- 
rity of  the  act;  and,  if  it  shall  appear  so 
to  have  been  done,  or  that  such  action  was 
commenced  after  the  time  before  limited  for 
bringing  the  same,  the  jury  shall  find  for 
the  defendant  or  defendants  ;  and  if  there 
be  a  verdict  for  the  defendant  or  defendants, 
or  if  the  plaintiff  or  plaintiffs  shall  benon* 
suited,  or  discontinue  his  or  their  action  or 
suit  after  appearance  thereto,  or  if,  upon  de- 
murrer, judgment  shall  be  given  against  the 
plaintiff  or  plaintiffs,  the  defendant  or  de- 
fendants shall  recover  double  costs.'*    It 
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seems  extraordinary,  that  the  legislature 
should  intettd  to  impose  on  a  party  double 
costs,  for  failing  to  establish  an  Ordinary 
claim  against  the  assignee  of  a  bankrupt, 
when,  if  they  had  not  succeeded,  they  would 
have  been  liable  to  no  more  than  the  usual 
charges. 

Why  should  the  assignees  of  a  bank- 
rupt's estate  be  placed  in  a  situation  different 
from  any  other  person  in  the  country,  who  is 
liable  only  to  single  costs  ?  For  a  man  who 
claims  a  right  to  property  generally,  if  he 
fail  to  establish  such  right,  can  only  be 
called  oh  to  pay  his  single  costs.  Is  then 
the  property  of  a  bankrupt  to  be  placed  in  a 
different  situation,  merely  because  a  party 
chooses  to  assert  a  right  against  his  assig- 
nees ?  It  is  impossible  that  the  legislature 
could  have  intended  it ;  but  the  words  of 
the  act  are  certainly  very  general,  as  they 
embrace  every  action  brought  against  any 
person  for  anything  done  in  pursuance  of 
the  act.  Now,  the  words,  "  anything  done," 
can  scarcely  apply  to  any  acts  done  by  the 
assignees,  as  they  have  only  the  disposal  of  the 
bankrupt's  property,  after  they  become  pos- 
sessed of  it.  The  act  of  taking  possession 
is  by  virtue  of  a  warrant  under  the  com- 
missioners, and  with  which  the  assignees 
have  nothing  to  do  ; — so  far  from  it,  they  are 
total  strangers  to  such  act,  and  are  only  to 
dispose  of  the  bankrupt's  property  after  it  is 
delivered  to  them  ;  therefore,  the  acts  done 
by  tlie  assignees  cannot  be  considered  as  a 
thing  done  in  pursuance  of  the  act,  but 
done  by  them  in  right  of  property  of  the 
bankrupt,  put  into  their  possession,  with  the 
acquiring  of  which  they  have  nothing  what- 
ever to  do. 

We  therefore  think,  that  the  statute  was 
only  intended  to  apply  to  such  acts  as  are 
done  for  the  purpose  of  taking  posses- 
sion of  the  property,  and  which  must  be 
confined  merely  to  acts  done  by  the  commis- 
sioners, who  are  public  officers,  or  messen- 
gers acting  under  them.  It  is  highly  proper 
that  such  persons  should  have  a  degree  of 
protection  which  others  have  not.  Per- 
sons acting  only  in  a  public  capacity  have  no 
funds  to  answer  the  expense  of  proceedings 
brought  against  them,  and  it  is  therefore  fit 
that  they  should  have  double  costs,  in  order 
that  they  may  be  completely  indemnified 
against  the  consequences  of  that  which  they 
Vol.  VII.  C.P. 


have  done ;  and  if  they  have  acted  properly, 
it  is  very  easy  to  understand  why  they 
should  have  double  costs.  But  it  is  impos- 
sible to  extend  such  a  protection  to  the  as- 
signees of  a  bankrupt,  who  have  a  right  to 
funds  to  be  derived  out  of  his  estate,  and 
who  may  indemnify  themselves  against  the 
consequences  of  their  own  acts,  as  they 
stand  in  the  same  situation  as  the  bankrupt 
himself. 

The  Court  of  King's  Bench,  in  the 
case  of  Wallace  v.  Smithf  seem  to  have 
decided  expressly  in  the  same  way  as  we 
should  have  done  in  case  we  had  not  been 
referred  to  it.  But  that  case  is  distinguish* 
able  from  the  present.  By  the  statute  on 
which  that  decision  turned,  the  West  India 
Dock  Company  could  only  sue  and  be  sued 
in  the  name  of  their  treasurer,  and  if  the 
protection  given  by  the  1 85th  section  did 
not  apply  to  the  company,  it  applied  to 
no  one.  There  were  no  commissioners  or 
superior  persons  who  were  to  direct  what 
was  to  be  done,  or  who  were  to  be  the  ac- 
tors in  the  first  instance,  and  no  action  could 
be  maintained  against  the  company,  but 
only  against  the  person  whom  they  had  ap- 
pointed as  their  agent,  and  who  represented 
them  as  such  :  and  Lord  Ellenborough,  in 
concluding  the  judgment  of  the  Court,  there 
said,  "  The  plaintiffs  themselves,  have,  by 
their  own  action  and  declaration,  so  far  put 
a  construction  upon  the  thing  done,  as  hav- 
ing been  done  under  colour  of  the  act,  that 
they  have  made  the  treasurer  defendant  in  a 
case,  where  the  only  grievance  complained  of 
is  imputed  to  the  company."  In  that  case  too, 
the  words  of  the  act  were  very  different 
from  the  present,  as  there  it  was  enacted, 
"thatno  action  should  be  commenced  against 
any  person,  for  anything  done  in  pursuance 
or  under  colour  of  the  act."  Here,  the  latter 
words  are  omitted  ;  and  in  the  late  case  of 
Sellick  V.  Drake  (8),  which  was  an  action 
against  the  treasurer  of  the  West  India 
Dock  Company,  I  decided  in  the  same  way 
as  the  Court  of  King's  Bench  had  done,  on 
the  authority  of  Wallace  v.  Smithy  and  the 
Court  afterwards  confirmed  my  decision. 
But  both  these  cases  are  distinguishable,  as 
there  the  treasurer  was  the  sole  actor,  and 
he  alone  was  to  an  swer  for  the  acts  of  the 

(8)  5  Law  Jonn.  C.P.  179. 
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company.  Here,  however,  the  assignees  do 
not  act  at  all,  except  in  the  disposition  of 
the  bankrupt's  property,  and  they  then  act 
in  right  of  such  property  which  has  been 
previously  acquired,  and  not  by  virtue  of 
any  powers  conferred  on  them  by  laW|  or 
for  any  special  purposes  under  the  act.    As 


therefore  it  appears  to  us,  that  this  case  does 
not  fill!  within  the  words  or  meaning  of  die 
statute,  and  that  if  we  were  to  extend  it 
as  contended  for  by  the  defendant,  it  would 
be  productive  of  great  inconvenience  and 
evil,  this  rule  must  be 

Diickargei. 
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1829.       "^   VBB0U80N  0.  CR18TALL  AND 

Jan.  24.   ^  another. 

Trover. — Reversionary  IntereMt, 

Messrs.  F,  ^  Co,  chartered  the  plaintiff  *s 
ship  for  three  voyages^  and  covenanted  by  the 
charter-party  to  pay  for'  the  provisions  and 
seamen's  wages.  On  the  return  of  the  vessel 
from  the  first  voyage^  the  charterers  removed 
the  anchors  and  cables  to  the  defendants* 
wharf  the  vessel  then  lying  alongside  t<.  A 
few  days  afterwards^  the  ship  was  arrested 
under  an  Admiralty  warrant  by  the  holder  of 
a  bottomry  bond^  given  by  the  captain  of  the 
charterers  for  the  outfit  of  the  ship  and  pro* 
visions*  The  ship  was  afterwards  sold  under 
a  decree  of  the  Admiralty,  but  the  cables  and 
anchors  were  not  included  in  the  catalogue^ 
and  the  plaintiff  demanded  them  before  the 
salct  but  not  afterwards : — Held,  that  he  was 
not  entitled  to  recover  the  cables  and  anchors 
in  an  action  of  trover  against  the  defendants f 
although  the  jury  found  that  they  had  been 
removed  by  the  charterers,  to  avoid  the  pro^ 
cess  of  the  Admiralty  Court,  and  not  tn  the 
due  course  of  business : — Held  also,  that  the 
removal  was  no  injury  to  the  plaintiff's  rever' 
sumary  interest^  as  the  three  voyages^  for 


which  the  ship  was  chartered,  were  not  cofn' 
pleted  at-the  time  of  the  sale* 

This  was  an  action  on  the  case.  The  de- 
ckration  alleged,  that  the  plaintifT  was  the 
owner  of  the  ship  Maitland,  together  with 
the  furniture,  anchors,  cables,  and  tackle, 
thereto  belonging ;  that  he  had  let  her  to 
hire  on  freight  to  Messrs.  Fraser,  Living  & 
Co.,  to  perform  three  voyages,  on  certain 
terms  expressed  in  a  charter-party  of  af- 
freightment, and  by  which  the  ship  was 
chartered  to  them ;  but  that  the  defendants, 
intending  to  injure  the  plaintifTs  reversion- 
ary interest  in  the  ship,  and  its  tackle  and 
furniture,  on  the  8th  of  December  in  the 
year  1827,  took  the  anchors,  cables,  and 
other  tackle  of  the  ship  out  of  the  custody 
of  Fraser,  Living  &  Co.,  and  converted 
them  to  their  use ;  to  this  was  added  a 
count  in  trover,  for  the  anchors  and  cables. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  the  Sittings  afler  the  last 
term,  it  appeared,  that,  in  1825,  Messrs. 
Fraser,  Living  8e  Co.  had  chartered  the 
plaintiff's  ship  for  three  voyages,  and  that, 
by  the  terms  of  the  charter-party,  the 
charterers  were  to  pay  for  the  provisions, 
and  also  the  seamen's  wages ;  that  the  ship 
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went  on  the  first  voyage  to  Calcutta ;  and 
thati  immediately  on  her  return  home,  the 
charterers  removed  the  anchors  and  cables 
from  the  ship  to  the  defendants*  wharf,  (the 
vessel  then    lying  alongside  of  it,^  they 
being  wharfingers  and  ship-breakers  ;  that, 
a  few  days  afterwards,  the  ship  was  arrested 
under  an  Admiralty  warrant,  by  the  holder 
of  a  bottomry  bond,  given  by  the  captain 
of  the  charterers  for  the  outfit  of  the  ship, 
as  well  as  for  provisions :  and  afterwards 
other  warrants  were  lodged  against  the  ship 
for  seamen's  wages ;  and  on   the   JSlst  oSf 
March,  the  Admiralty  issued  a  decree,  that 
the  ship  should  be  sold,  and  the  proceeds 
returned  to  that  court  for  the  benefit   of 
those  who  might  be  entitled  to  them  ;  that 
the  ship  was  sold  on  the  1st  of  April,  that 
the  proceeds  amounted  to  6tOOL,  and  that 
the  cables  and  anchors  were  not  included  in 
the  inventory  or  catalogue ;  and  that,  on  the 
28th  of  March  preceding,  the  plaintiff  de- 
manded them  from  the  defendants,  who  re- 
fused to  deliver  them  up.   Under  these  cir- 
cumstances, it  was  contended  for  the  plain- 
tiff, that  the  anchors  and  cables  had  been 
improperly  or  fraudulently  removed  from 
the  ship  by  the  defendants,  in  order  to  avoid 
the  Admiralty  process ;  and  that»  if  they  had 
remained  on  board,  and  been  sold  with  the 
ship,  a  surplus  would  have  remained  after 
satisfying  the  demands  the  Admiralty  might 
have  upon  her ;  or  that,  at  all  events,  the  right 
to  them  revested  in  the  plaintiff,  so  as  to 
enable  him  to  maintain  trover. — For  tlie 
defendants,  it  was  submitted  that,  the  char- 
terers had  a  right  to  remove  the  anchor? 
and  cables  from  the  ship  to  the  wharf,  and 
that  the  plaintiff's  reversionary  interest  in 
the  ship  was  not  injured,  as  neither  the  an- 
chors nor  cables   were  sold:   and  that  as 
he  could  have  no  right  to  the  possession  of 
them,  till  the  completion  of  the  three  voy- 
ages, according  to  the  terms  of  the  charter- 
party,  he  had  not  such  a  right  of  posses- 
sipn  as  would  enable  him  to  maintain  trover. 
The   case  of  Fain  v.    fVhUtaker  (i)   was 
relied  on,  where  goods  lent  on  hire  had  been 
wrongfully  taken  in  execution  by  the  sheriff; 
and  it  was  held,  that  the  owner  could  not 
maintain  trover  against  the  sheriff,  he  not 
having  the  right  of  possession  as  well  as  the 

(1)  1  Ryan  fit  Moody,  99. 


rig^it  of  property  at  the  time  of  the  sale. — His 
Lordship  lefl  it  to  the  jury  to  say,  whether 
the  anchors  and  cables  had  been  removed 
from  the  vessel  fraudulently,  in  order  to 
avoid  the  process  of  the  Court  of  Admi- 
ralty, and  not  in  the  due  course  of  buainess, 
and  whether  the  plaintiff  had  sustained  any 
actual  injury  thereby :  the  jury  found  that 
tlie  anchors  and  cables  were  removed  in 
order  to  avoid  the  proceedings  instituted  in 
the  Admiralty  Court,  and  that  the  plaintiff 
had  been  placed  in  a  worse  situation  by 
their  removal ;  as,  if  they  had  been  seized 
and  sold  with  die  ship,  he  would  have  been 
entitled  to  them,  after  satisfying  the  de- 
mands of  the  Admiralty  for  the  sum  due 
for  seamen's  wages  and  other  charges;  and 
a  verdict  was  found  for  the  plaintiff  for 
£40/.  being  the  value  of  the  anchors  and 
cables. 

A/r.  Serjeant  Wilde,  in  the  last  term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be 
set  aside  and  a  nonsuit  entered,  and  sub- 
mitted, that  as  the  anchors  and  cables  had 
neither  been  seized,  nor  sold  under  the  Ad- 
miralty process,  there  could  have  been  no 
injury  to  the  plain  tiff  *8  reversionary  inte- 
rest ;  for,  in  the  case  o?  Jackson  v.  Pesked(Jt)t 
it  was  held,  that  if  the  plaintiff  declare  as 
reversioner  for  an  injury  done  to  his  rever- 
sion, the  declaration  must  ^lege  it  to  have 
been  done  to  the  damage  of  his  reversioD« 
or  must  state  the  injury  to  be  of  such  a 
permanent  nature,  as  to  be  necessarily  in- 
jurious to  his  reversion. 

Mr»  Serjeant  Mereweiker  now  shewed 
cause. — If  the  anchors  and  cables  had  not 
been  removed,  but  had  been  sold  under  the 
process  of  the  Admiralty  Court,  the  plaintiff 
would  have  had  the  benefit  of  such  sale ;  and 
his  reversionary  interest,  expectant  on  the 
completion  of  the  three  voyages,  as  specified 
in  the  charter-party,  was  injured  to  the  ex- 
tent of  the  sum  which  he  would  have  been 
entitled  to  receive,  in  case  the  anchors  and 
cables  had  been  sold,  with  the  ship*  At  all 
events,  the  plaintiff  was  entitled  to  recover 
on  the  count  in  trover;  for,  in  the  late  case 
of  Loeschman  v.  Machin  (3),  the  hirer  of  4 
piano,  who  sent  it  to  an  auctioneer  to  be 

(3)  1  Man.  &  M.  234. 
(9)  2  Stsrkie,  311. 
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iold,  was  held  to  be  guilty  of  a  converaioo ; 
and  so  was  the  auctioneer,  who  refused  to 
d^ver  it  upi  unless  the  expenses  inourred 
were  first  paid.  Lord  Chief  Justice  Abbott 
there  said,  "  The  general  rule  is,  that  if  a 
man  buy  goods,  or  take  them  on  pledge, 
and  they- turn  out  to  be  the  property  of 
another,  tlie  owner  has  a  right  to  take  them 
out  of  the  hands  of  the  purchaser ;  except, 
indeed,  in  the  case  of  a  sale  in  market  overt. 
With  that  exception,  it  Is  iocumbeat  on  the 
purchaser  to  see  that  the  vendee  has  a  good 
title.  And,  I  am  of  opinion,  that  if  goods 
be  let  on  hire»  although  the  person  who  hires 
them  has  the  possession  of  them,  for  the 
special  purpose  for  which  they  were  lent ; 
yet,  if  he  send  them  to  an  auctioneer  to  be 
sold,  he  is  guilty  of  a  conversion  of  the 
goods ;  and  that,  if  the  auctioneer  after- 
wards refuse  to  deliver  them  .to  the  owner, 
unless  he  will  pay  a  sum  of  money  which  he 
claims,  be  is  also  guilty  of  a  conversion." 
Although  in  Gordon  v.  Harper  (4),  it  was 
held,  that  where  goods  leased  as  furniture 
with  a  house,  had  been  wrongfully  taken  in 
execution  by  the  sheriff,  the  landlord  could 
not  maintain  trover  against  the  sheriff  pend- 
ing the  lease,  because,  to  maintain  such  an 
action,  he  must  have  the  right  of  possession 
as  well  as  the  right  of  property  at  the  time ; 
Yet  that  case  is  distinguishable,  as  there  the 
tenant  was  in  the  actual  occupation  of  the 
house,  and  had  an  interest  in  the  fur- 
niture, and  the  defendant  was  a  sheriff,  who 
took  the  goods  under  a  writ. 

Mr,  Serjeani  Wilder  in  support  of  the 
rule,  was  stopped — 

By  the  Court. — We  are  of  opinion,  that  the 
ride  for  entering  a  nonsuit  must  be  made  ab- 
solute, on  the  ground  that,  under  the  circum- 
stances proved  at  the  trial,  the  action  of 
trover  cannot  be  maintained,  according  to  the 
principle  laid  down  in  Gordon  v.  Harper;  and 
akhoogh  in  Pam  ▼.  Whiltakery  it  was  said,  that 
that  case  had  been  overruled  at  Nisi  Prius ; 
yet  Lord  Chief  Justice  Abbott  said,  "  I  am 
Dot  aware  that  that  case  has  been  over- 
ruled; it  ia  cited  in  the  last  edition  of 
Selteyn^s  Nm  Priwt  without  any  notice  that 
it  haa  been  overruled.  I  think  myself  bound 
by  that  case,  the  principle  on  which  it  pro- 

(4)  7  Tern  Rep.  f . 


ceeds  is,  that  the  pkintifT  has  neither  the 
possession  or  right  of  possession  of  the 
goods  at  the  time  they  are  taken ;  and  there- 
fi}re  the  allegation,  that  *  he  was  lawfully  pos- 
sessed,' Lb  not  supported  by  the  evidence." 
So  here,  tlie  plaintiff  had  neither  tlie  posses- 
sion nor  right  of  possession  of  the  anchors 
and  cables  at  the  time  they  were  taken,  as 
he  had  let  them  to  the  charterers  for  three 
voyages,  one  of  which  only  was  completed. 
But,  it  has  been  said,  that  when  they  were 
removed  from  the  ship  to  the  defendants' 
wharf  by  Fraser,  Living  8c  Co.,  and  the 
jury  found  that  they  had  not  been  removed 
in  the  ordinary  course,  the  right  of  posses- 
sion reverted  to  the  plaintiff,  on  the  autho- 
rity of  Loeschman  v.  Machin,  This  might 
have  been  so,  if  the  removal  had  been 
wrongful,  as  in  that  case ;  there  the  piano- 
forte was  merely  let  on  hire,  and,  therefore, 
the  lender  had  no  right  to  send  it  to  be  sold, 
and  by  so  doing,  he  became  a  wrong-doer, 
and  was  clearly  guilty  of  a  conversion. 
Here,  however,  although  the  anchors  end 
cables  were  not  removed  in  the  ordinary 
course  of  business,  yet,  as  they  were  taken 
to  the  defendants'  wharf,  it  is  but  fair  to 
presume,  that  they  were  to  remain  tiiere  for 
the  use  of  the  ship,  and  that  they  might  be 
replaced  on  the  commencement  of  the 
second  voyage.  If  the  plaintiff  had  de- 
manded them  after  the  ship  had  been  sold, 
perhaps  an  action  of  trover  might  have 
been  maintained,  but  he  demanded  them 
previously  to  the  sale,  when  Messrs.  Fraser, 
Living  &  Co.  might  have  inquired  them  for 
the  use  of  the  ship.  Until  the  sale,  there- 
fore, as  the  defendants  h^  received  tliem 
from  the  charterers,  who  had  a  right  to  tlie 
possession  of  them,  although  their  conduct 
might  have  been  improper,  yet  it  would  be 
too  much  to  say  that  the  defendants  were 
wrong-doers  in  detaining  the  articles  left 
with  them  by  tlie  charterers,  who  had  a 
oontroul  over  them  at  the  time ;  apdwhen  the 
demand  was  made,  they  did  not  know  that 
the  plaintifi'  was  the  owner,  or  that  he  had 
a  special  property  in  them.  With  respect 
to  the  alleged  injury  to  the  plaintiff's  re- 
versionary interest  in  the  ship  and  her 
tackle,  if  the  anchors  and  cables  removed  had 
remained  on  the  defendants'  wharf,  without 
being  injured,  and  in  the  same  situation  in 
whidi  they  were  lefl,  it  would  not  be  suob 
an  injury  to  the  plaintiff  as  to  entitle  him 
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to  maintain  this  action ;  and,  for  anything 
that  appeared  at  the  trial,  they  might  have 
been  in  as  good  a  state  as  when  they  were 
placed  on  the  wharf.  The  plaintiff  has  still 
a  right  to  demand  them,  and  if  the  defen- 
dant^  have  damaged  or  disposed  of  them, 
the  plaintiff  has  a  right  to  bring  another 
action,  in  which  he  may  recover  aJl  that  he 
has  lost,  particularly  as  Eraser,  Living  &  Co. 
cannot  commence  the  second  voyage,  the 
ship  having  been  sold  under  the  decree  of 
the  Admiralty  Court. 

Rule  absolute  for  a  nontuU. 


1829 
Jan 


29.     > 

.24.  i 


ELIZABETH  SOULBTO.  PICKFOED 
AND  OTHEES. 


Special  Contract — By  what  pleading  and 
opening  of  his  case^  plaintiff  will  he  derived 
cf  availing  himself  of. 

The  plaintiff  declared  for  work  and  labour 
generally i  and  proved  the  value  of  the  work 
done^  and  rested  her  claim  on  the  general 
quantum  meruit  count.  The  defendant 
proved^  tliat  the  plaintiff  agreed  to  do  the 
work  on  certain  specified  terms.  The  plain- 
tiff  then  proposed  to  shew,  that  the  work  was 
done  under  another  contract  consistent  with 
the  original  demand : — Held,  that  she  could 
not  do  sOf  as  she  should  Imve  relied  upon  such 
contract  in  the  first  instance* 

This  was  an  action  of  assumpsit  for  work 
and  labour.  The  first  count  of  the  decla- 
ration stated,  that  the  defendants  were  in- 
debted to  the  plaintiff  in  the  sum  of  50/.  as 
well  for  work  and  labour,  care  and  dili- 
gence, before  that  time  done,  performed, 
and  bestowed  by  the  plaintiff  and  her  ser- 
vants for  the  defendants,  as  for  divers  ma- 
terials, and  necessary  things  before  that  time, 
found  and  provided  by  the  plaintiff  for  the 
defendants,  and  used  in  and  about  the  said 
work  and  labour.  The  second  count  was 
on  a  quantum  mertut ;  to  these  were  added, 
counts,  for  money  lent,  money  paid,  money 
had  and  received,  and  an  account  stated. 

Plea — as  to  all  the  promises  in  the  de- 
claration mentioned,  except  as  to  the  sum  of 
III.  lls.f  parcel  of  the  said  sums  of  money 
in  the  declaration  mentioned,  mm  assumpse- 
runt;  and  as  to  the  sum  of  IH.  lls.f 


parcel  &c.,  that,  after  the  making  the 
said  promises  in  the  declaration  mentioned, 
as  to  that  sum,  and  before  the  commenoe- 
ment  of  this  suit,  to  wit,  on  &c.,  the  de* 
fendants  were  ready  and  willing,  and  ten- 
dered, and  offered  to  pay  the  plaintiff  the 
said  sum  of  III.  lis,,  parcel,  &e. ;  but 
that  the  plaintiff  refused  to  accept  it,  and 
that  the  defendants  had  always  hitherto^ 
and  still  were  ready  to  pay  the  said  sum,  and 
they  brought  the  same  into  court  here,  ready 
to  be  paid  to  the  plaintiff,  if  she  would  ac- 
cept the  same.  The  plaintiff,  in  her  repli- 
cation, admitted  the  tender  as  in  the  plea 
alleged,  and  took  the  sum  tendered  out  of 
court,  and  therefore,  as  to  that  sum,  that  the 
plaintiff  was  satisfied. 

At  the  trial,  before  Mr.  Justice  Park,  at 
Guildhall,  at  the  adjourned  Sittings  after 
the  last  term,  it  appeared  that  the  plaintiff 
was  a  printer,  «nd,  by  the  particulars  of  her 
demand,  she  sought  to  recover  2Sl.  ISs.  for 
printing  and  ruling  certain  rate-books  for 
the  defendants,  who  were  common  carriers 
by  water,  having  wharfs  at  the  City  Basin, 
in  the  City  Road,  and  •various  receiving 
houses  in  the  city,  for  the  conveyance  of 
goods  "by  canal.  The  plaintiff  proved  the 
work  done,  and  that  it  exceeded  in  value 
the  amount  sought  to  be  recovered  by  her 
in  the  particulars  of  demand;  and  she  rested 
her  case  on  the  second  count  of  the  decla- 
ration. 

For  the  defendants,  three  witnesses  prov- 
ed that  there  was  an  agreement  between  the 
plaintiff  and  defendants,  that  she  was  to 
print  the  books  for  10/.  if  they  did  not  ex- 
ceed seventy-eight  pages,  and  ten  quires  of 
paper ;  that,  if  they  exceeded  that,  they 
were  to  be  paid  for  accordingly  ;  and  that 
the  plaintiff  consented  to  print  the  books  on 
those  terms,  as  the  defendants  were  in  the 
habit  of  using  a  great  number  of  them  in 
the  course  of  their  business. 

The  plaintiff  then  proposed  to  call  wit- 
nesses, to  shew  tliat  the  books  extended  to 
one  hundred  and  sixty-eight  pages,  and  to 
set  up  another  contract  between  her  and  the 
defendants.  But  the  learned  Judge  re- 
fused to  allow  such  witnesses  to  be  examin- 
ed to  set  up  such  contract,  or  contradict 
what  the  defendants'  witnesses  had  sworn; 
as  the  plaintiff  should  have  relied  on  her 
contract  in  the  first  instance,  and  not  opened 
their  case,  on  the  second  count  of  the  de- 
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ckratioiiy  by  which  she  sought  to  recover 
for  the  value  of  the  work  done.  The  jury 
found  a  verdict  for  the  defendants. 

Mr^  Serjeant  Jones  now  applied  for  a  rule 
fiif  t,  that  this  verdict  might  be  set  aside  and 
a  new  trial  granted,  and  submitted,  tliat  the 
plaintiff  was  entitled  to  call  witnesses  to 
contradict  those  of  the  defendants,  as  they 
could  not  set  up  a  contract  in  direct  viola- 
tion of  the  work  proved  to  have  been  done 
by  the  plaintiff,  and  that  she  was  entided  to 
recover,  according  to  the  value  of  such 
work  ;  and  although  the  defendants  might 
shew  a  contract,  the  plaintiff  ought  not  to 
be  excluded  from  shewing  that  the  work 
was  not  done  under  it.  In  Penson  v.  Lee  ( 1 ), 
in  an  action  on  a  policy  of  insurance,  with  a 
count  for  money  had  and  received,  where  the 
defendant  paid  no  money  into  court,  but 
established  as  a  defence,  that  the  risk  never 
commenced,  the  plaintiff  was  entitled  to  a  ver- 
dict for  the  premium,  though  no  demand  of 
premium  was  made  by  his  counsel  in  open- 
ing his  case.  And  Mr.  Justice  Chambre 
there  said,  "  In  practice  great  indulgence  is 
allowed  to  the  counsel  in  cases  of  this  sort. 
Some  inconvenience  may  perhaps  arise  from 
not  stating  the  whole  case  to  the  jury  in  the 
opening,  but  justice  is  often  better  obtained 
by  not  holding  the  counsel  too  strictly  to  the 
statement  in  the  opening."  And  in  Murray 
V.  Butler  (2),  Lord  Kenyon  thought,  "  that 
although  the  plaintiff's  counsel  might  have 
set  out  with  only  claiminff  the  balance  of  a 
settled  account,  yet,  if  he  failed  in  proving  it, 
he  should  not  be  precluded  from  ffoing  into 
evidence,  to  charge  the  defendant  with 
money  had  and  received  to  the  plaintiff's 
use :  so  here,  as  the  plaintiff  sought  to  re- 
cover the  value  of  the  work  done,  although 
the  defendants  set  up  a  contract  .between 
them,  she  in  reply  might  shew,  that  she  was 
not  to'  be  limited  by  such  contract,  but  that 
she  was  to  be  paid  according  to  a  certain 
rate,  which  would  correspond  with  the  de- 
mand she  originally  sought  to  recover. 

By  the  Court. — This  was  an  action  for 
work  and  labour,  and  in  which  the  plaintiff's 
counsel  opened  the  case,  as  if  there  were  no 
contract  between  her  and  the  defendants, 
and  that  she  was  entitled  to  recover  accord- 


ing to  the  value  of  the  work  done.  Now,  if 
there  were  a  contract  in  writing,  it  would 
be  inconsistent  with  justice  if  the  usual 
course  were  not  pursued,  and  it  was  in- 
cumbent on  the  plaintiff  to  have  proved  the 
contract  in  the  outset.  The  defendants 
proved  by  three  witnesses  that  the  plaintiff 
undertook  to  print  the  books  for  10/.,  if 
they  did  not  exceed  a  certain  number  of 
pages,  and  a  given  quantity  of  paper.  The 
plaintiff's  counsel  might  have  cross-examin<^ 
ed  those  witnesses,  but  instead  of  that  he 
proposed  to  abandon  the  original  ground  of 
action,  and  present  another,  founded  on  a 
different  contract  from  that  proved  for  the 
defendants.  This  ought  not  to  be  allowed, 
either  on  the  principles  of  convenience  or 
justice ;  for  the  plaintiff  must  have  known 
that  there  was  such  a  contract  in  existence, 
and  that  it  was  inconsistent  with  the  general 
counts  of  the  declaration,  on  which  she 
sought  to  recover.  The  case  of  Penson  v. 
Lee  is  distinguishable  from  the  present,  the 
plaintiff  being  entitled  to  a  verdict  for  the 
return  of  premium,  as  a  consequence  of  law, 
when  the  defence  set  up  imports  that  the 
risk  has  never  commenced,  although  the 
right  to  a  return  of  premium  be  not  men- 
tioned during  the  progress  of  the  cause. 
So,  in  Murray  v.  Butler^  the  counsel,  in 
his  opening  for  the  plaintiff,  said  that  the 
action  was  brought  to  recover  the  balance 
of  a  settled  account,  which  the  defendant 
had  admitted;  and  although  he  failed  in 
charging  the  defendant  with  a  specific  ba- 
lance, he  was  not  thereby  precluded  from 
charging  him  with  money  belonging  to  the 
plaintiff,  which  had  come  to  his  hands,  be- 
cause the  proof  of  the  latter  was  not  incon- 
sistent with  the  former  demand.  In  plead- 
ing, the  plaintiff  in  his  replication  is  bound 
to  confine  himself  to  the  allegations  in  his 
declaration,  and  if  he  do  not,  it  is  a  depar- 
ture* And  here,  when  the  plaintiff  sought 
to  set  up  a  contract  which  she  concealed  in 
the  first  instance,  she  could  not  be  entitled 
to  recover  on  her  original  demand ;  and  as 
she  declared  on  the  common  counts,  she 
could  ^not  afterwards  set  up  a  special  con- 
tract. 

Rule  re/uuJL 


(1)  S  Bos.  &  Pol.  530. 
(9)  3  Eip.  Rep.  105. 
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Evidence.  —  Post -mark  on  letter,  how 
proved, 

A  date  of  a  letter  varying  from  the  post' 
mar  hi  U  wai  objectedi  that  the  past-mark 
o^uld  only  be  proved  to  be  genuine  by  calling 
the  person  from  the  post-office  who  impressed 
the  letter;  on  which  the  Judge  offered  to  stay 
the  cause  till  the  arrival  of  such  clerk.  But 
the  jury  found  that  the  post^mark  was  ge^ 
nuine  without  his  being  caUed,  The  Court 
refused  to  disturb  the  verdict, 

4  * 

Costs — Plaintiff,  where  deprived  of,  under 
Court  of  Conscience  Act. 

In  an  action  td  recdver  $L  Ss.,  remaining 
due  to  the  plaintiff,  on  a  bill  of  exchange 
for  8/.  6^.»  which  hill  was  given  to  secure  ike 
balance  of  ah  account  between  the  parties 
originally  amounting  to  more  than  1 00/. : — 
Held,  that  the  defendant  was  not  entitled  to 
enter  a  suggestion  to  deprive  the  plaintiff  of 
his  costs,  under  the  Boston  Act,  47  Geo,  $, 
sess»  2.  cap,  1,  the  1 5th  section  ousting  the 
commissioners  of  their  jurisdictian  to  deter-- 
mine  any  cause  for  any  debt,  being  the  6a* 
lance  of  an  account  or  demand-  originally 
e^iceeding  51, 

This  was  an  action  on  a  bill  of  exchange 
for  8/.  6r.,  dated  on  the  1 5th  of  Septem- 
ber 1824,  arid  drawn  by  the  defendant  on 
one  Williams,  payable  to  the  defendant's 
order,  and  indorsed  by  him  to  the  plaintiff! 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  Sittings  after  the 
last  term,  it  appeared,  that  the  bill  in  ques- 
tion was  given  to  the  plaintiff  to  secure 
the  balance  of  an  account  due  to  him  from 
tfae  defendant,  and  which  originally  amounted 
to  between  SOOl.  and  400/.,  but  that  the 
only  sum  remaining  due  to  the  plaintifFupon 
the  bill  at  the  tiihe  of  the  action  was  Si,  6s, 
The  declaration  contained  a  count  on  the 
bill,  the  usual  money  counts,  and  a  count 
upon  an  account  stated ;  and  the  plaintiiF 
proved,  that  the  transaction^  between  him 
and  the  defendant,  as  to  the  account,  were 
transacted  in  London ;  and,  in  order  to 
prove  his  demand,  he  gave  notice  to  the 
defendant  to  produce  a  letter,  dated  on  the 
5  th  of  January  1825,  in  which  he  said,  that 
lie  had  a  sum  to  receive  in  town  shortly. 


and  that  he  would  appropriate  part  of  it  to 
the  payment  of  the  stim  remaining  due  on 
the  bill.  On  the  production  of  the  letter, 
it  was  dated  on  the  5th  of  January  1824  ; 
but,  in  order  to  shew,  thKt  it  was,  in  fact, 
written  in  1825,  the  plaintiff  relied  on  the 
post-mark,  which  was,  January  7th  1825. 
It  was  then  objected  for  the  defendant,  thiit 
the  post-mark  itself  was  not  dear ;  and  that, 
at  all  events,  it  could  not  be  proved  to  be 
genuine,  unless  a  derk,  or  some  one  from 
the  post-office  could  be  called,  to  prove  chat 
it  was  so.  On  this,  the  Lord  Chief  Jurtice 
saidj  ihkt  he  would  send  for  A  clerk  froni 
the  post-office.  But  the  jury  were  atnhh 
fied  that  the  post*mark  was  genuine,  and 
accordingly  found  a  verdict  for  the  plaintfff 
Mr,  Serjeant  WiHe,  in  the  last  term<  ob- 
tained A  rule  iifff,  tbftt  this  verdict  might  be 
set  aside,  and  a  new  trial  granted,  or  that 
a  suggestion  might  be  entered  under  the 
Boston  Court  of  Conscience  Act,  47  Geo  8. 
sess.  2.  c.  1.  sec.  18.(1)    And  ill  support 

(1 )  By  which,  it  is  enacted,  "  that  it  shall 
and  may  be  lawful  to  and  for  any  person  or 
persons  (whether  such  person  or  persons  shall 
reside  within  the  jurisdiction  cf  the  said  court 
or  not)  having  anj  debt  or  debts  upon 
stay  contra;ct  or  agreement,  or  upon  the  ba- 
lance of  account,  or  for  or  in  respect  of 
wages,  rent,  or  arrears  of  rent,  or  otoerwise 
howsoever,  (save  and  except  as  herein  men- 
tioned,) n()t  exceeding  the  value  of  5/.,  due  or 
owing,  or  belonging  to  him,  her,  or  them*,  in 
his,  her,  or  their  own  right,  or  in  the  right 
of  any  other  person  or  persons,  or  as  executor, 
administrmtor,  guardian,  aadgnee,  or  tnsBtoe 
to  any  person  or  persons,  or  Sots  and  owing  to 
hhn  as  elerk,  treasurer,  or  other  officer  to  any 
body  corporate,  or  as  clerk,  treasurer,  or  other 
officer  to  any  commissioners  or  trustees,  or  to 
any  club  or  friendly  sodety  duly  aasodated 
and  constituted  by  the  statutes  in  that  case 
made  and  provided,  or  in  any  other  manner 
whatsoever,  which  the  said  cemmissionen^ — 


by  this  act  enabled  to  judge  and  detennine, 
and  not  expressly  probibitw  by  this  act,  by 
or  from  any  other  person  or  nersons  whomso- 
ever, inhabiting,  residing,  or  oeing  within  any 
or  either  of  the  said  several  sokes,  wuientakea, 
parishes,  and  places  herein  mentionea,  (except 
the  parishes  of  Hagnafnu  Welion49hike*Mar^ 
Sieeping^Magna,  and  tirsbf,  and  the  wapen- 
take of  Wraggse  aforesaid,)  or  ketpmg-er 
us&a^  any .  house,  ooach-house,  wharf,  qpMf^ 
lodging,  shop,  shed,  stall,  or  stand,  or  onzig 
or  frequenting  any  market  or  markets  there, 
or  seeking  a  uvelinood,  or  in  any  way  work- 
ing, trading,  or  dealing  within  me  mmn,  lo 
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oft  nfw  trinl,  be  subniitMi  Aat  the  post- 
mark had  been  improperly  received  in  evi- 
dence ;  and  he  rehed  on  the  ca^e  of  Flel^ 


a[^ly  to  any  dark  or  deputy  clerk  of  the  laid 
court,  &C.4  who  shaU  immediately  make  out  and 
deliver  to  one  of  the  seijeants  of  the  said  court 
for  the  time  being,  a  summons  in  writing, 
under  the  hand  of  the  said  clerk,  directed  to 
such  debtor  or  debtors,  expressing  the  sum 
demanded  of  him,  her,  or  them,  and  stating 
the  particulars  of  such  demand  or  cause  m 
action,  together  ^itb  the  name  of  the  party 
demandiqg  the  same,  and  requiring  him,  her, 
or  them,  to  appear  at  a  certain  time  and  place 
to  be  mentioned  in  such  summons,  before  the 
commissioners  of  the  said  court,  to  answer 
such  demands,  and  such  serjeant  shall  forth- 
with 8er\'c  or  cause  such  summons  to  be  served 
on  such  debtor  or  debtors,  either  personallY, 
or  by  leaving  the  same  with  his,  her,  or  then: 
servant,  or  other  person  belonging  to  him, 
her,  or  them,  or  at  tlie  dwelling-house,  ware- 
bouse,  wharf,  quay,  lodging,  place  of  abode, 
shop,  shed,  stall,  stand,  or  other  place  of  deal- 
ing, trading,  or  working  of  such  debtor  or 
debtors,  being  within  the  jurisdiction  of  the 
said  court:"  and  by  the  41  at  section,  it  is 
enacted,  "  that,  if  any  action  or  suit  for  any 
debt  recoverable  by  virtue  of  this  act  in  the 
said  oourt  of  requests,  shall  be  commenced  in 
any  other  court  whatsoever,  or  elsewhere  than 
In  the  said  court  of  requests,  then  and  in  every 
such  case,  the  nlaintin  or  plaintiffs  in  such  ac- 
tion or  suit  shall  not,  by  reason  of  a  verdict  for 
luim,  her,  or  them,  otherwise  have  or  be  en- 
titled to  any  costs  whatsoever ;  and  if  the  ver- 
dict shall  be  given  for  the  defendant  or  defen- 
dants in  such  action  or  suit,  and  the  Judge  or 
Judges  before  whom  the  same  shall  be  tried 
or  heard  shall  think  fit  to  certify,  that  such 
debt  ought  to  have  been  recovered  in  the  said 
court  of  requests,  then  and  in  every  such 
case,  such  defendant  or  defendants  shall  have 
costs,  and  such  remedy  for  recovering  the 
same,  as  any  defendant  or  defendants  may 
have  for  his,  her,  or  their  costs  in  any  cases 
by  law ;  and  no  action  or  suit  which  shall  be 
conunenced  or  prosecuted  in  the  said  court  of 
requests,  in  pursuance  of  this  act,  nor  any  pro- 
ceedings therein,  shall  or  may  be  removed 
into  any  superior  court,  except  by  the  plain* 
tsff  or  plaintiff,  in  cases  where  the  defendant 
or  defendants  shall  have  removed  himself, 
herself,  or  themselves,  or  his,  her,  or  their 
effects,  out  of  the  jurisdiction  of  the  said 
court,  after  a  decree  or  judgment,  by  certiorari^ 
or  any  other  writ  or  process  whatsoever,  but 
every  such  decree  and  judgment  shall  be  final 
and  conclusive  between  the  parties  to  all  in<* 
tents  and  pnrposea  vfaateevsr*'* 
Voi.«VIl«CJ'. 


eker  ▼•  BrmfyU  (£),  ^here  it  wm  held,  that, 
although  the  date  in  the  post-mark  upon  e 
letter  is  prmd  facie  evidence  that  tlie  letter 
esisted  at  the  time  of  that  date,  yet  that  it 
should  be  proved  that  the  letter  bears  the 
genuine  post-mark  used  by  the  office  whose 
stamp  it  purports  to  bear  at  the  time ;  and 
as  to  the  entering  the  suggestion,  under 
the  Court  of  Conscience  Act»  to  deprive 
the  plaintifif  of  hia  costs»  an  affidavit  wae 
produced,  which  stated,  that  the  defen- 
dant resided  within  the  jurisdiction  of  the 
Boston  court,  and  that  the  debt  was  reco- 
verable  there  within  the  4l8t  section  of  the 
statute. 

Mr.  Serfeani  Jones  now  shewed  cause.-— 
The  defendant's  letter,  which  was  produced 
in  evidence,  referred  to  the  payment  of  the 
bill  in  question ;  and  as  it  was  written  at 
the  commencement  of  the  year  1S25,  vis. 
on  the  5th  of  Januarys  the  defendant  mis- 
took the  date  of  the  year,  as  is  frequently 
done  et  the  beginning  of  a  new  year ;  but 
that  mistake  was  coifrected  by  the  post- 
mark, which  the  jury  pronounced  to  be  ge- 
nuine, and  which,  as  mercantile  men»  they 
were  warranted  in  doing.  Although,  in  the 
case  of  The  Kmg  v.  IValson  (3),  m  an  in- 
dictment for  a  libel,  the  poat-markof  a  par- 
ticular place  within  the  county  in  which  the 
venue  was  laid,  upon  a  ktter  containing  the 
libd,  was  lieM  by  Lord  Etlenborough  not 
to  be  sufBcient  evidence  of  a  publication 
there  by  tlie  defendant,  as  the  poat-mark 
eaight  have  been  forged;  yet  ttot  was  a 
criminal  case,  which  required  more  strict 
proof:  but,  in  Tke  King  v.  Jolmt9n{4\ 
where  die  publisher  of  a  public  registeri 
having  received  an  anonymous  letter,  ten- 
dering certain  political  information  on  Irish 
affairs,  and  requiring  to  know  to  whom  the 
letters  should  be  directed,  to  which  an  an- 
swer was  returned  in  the  register;  after 
which  he  received  two  letters  in  the  same 
hand-writing,  directed  aiw  mentioned,  and 
having  the  hisk  post-mark  on  the  envelopes, 
which  two  letters  were  proved  to  be  in  the 
hand- writing  of  tlie  defendant,  the  previous 
letter  having  been  destroyed  ;  this  was  held 
a  sufficient  ground  for  tlie  Court  to  have  the 
letters  read.  In  Fieleher  v.  Brad^U^  the 
post-mistress  waa  examined,  in  order  to 

(2)  3  Stark.  Rep.  64. 
(9)  1  Caopb.  f  15. 
(4)  7  £SSI»  ^K 
0 


08 


COURT  OF  COMMON  PLEAS: 


prove  tliat  tlie  letter  bore  the  stamp  used 
hy  the  post-office  at  Wahefield  at  the  time 
of  the  date ;  but,  unless  the  letter  was 
stamped  by  herself,  she  could  only  know 
that  it  was  genuine  by  its  general  appear- 
ance, a  fact  of  ivbich  persons  who  are  in  the 
frequent  habit  of  receiving  letters  by  the 
post  mtist  have  an  equal  knowledge.  Here, 
however,  every  difficulty  was  obviated,  as 
tlie  Lord  Chief  Justice  offered  to  send  for  a 
clerk  from  the  post-office,  if  the  jury  should 
have  any  doubt  as  to  the  authenticity  or 
genuineness  of  the  post-mark.  In  the 
case  of  y/rccrtf^e/o  v.  Tiicmpson  (ti),  where 
a  policy,dated  in  1 797,  was  effected  on  goods, 
by  a  ship  warrantetl  Danish,  at  and  from 
Trieste  to  Hamburgh,  and  was  in  the  name 
of  S.  Levi,  who  was  averred  by  the  decla- 
ration to  have  been  the  person  residing  in 
Oreat  Britain,  who  received  the  order  for 
and  effected  such  policy ;  and,  to  prove  the 
order,  the  plaintiff's  counsel  gave  in  evi- 
dence a  letter  from  him,  dated  at  Trieste, 
addressed  to  Levy,  in  London,  and  having 
upon  it  the  English  ship-letter  post-mark, 
vrhh  the  date  of  1707  ;  and  it  was  held,  by 
Lord  Ellenborough,  af\er  argument,  that 
this  was  sufficient  evidence  of  the  receipt 
of  the  order  by  Levy,  before  the  effecting 
of  the  policy.  There  is  no  ground  to  enter 
a  suggestion  under  the  Boston  Act ;  for, 
although  the  14th  section  enacts,  that  it 
shall  be  lawful  for  the  commissioners,  and 
they  arc  thereby  enabled  to  decide  and  de- 
termine all  disputes  and  differences  between 
party  and  party,  for  any  sum  not  exceeding 
61.,  in  all  actions  or  causes  of  debt,  whether 
such  debt  shall  arifie  on  any  promissory  note, 
or  inland  bill  of  exchange,  and  in  all  cases  of 
assumpsit  and  insimul  eotirputassent ;  yet,  by 
the  15th  section,  it  is  provided  and  enacted, 
that  nothing  in  that  act  contained  shall 
extend,  or  be  construed  to  extend,  so  as  to 
enable  the  said  commissioners  to  determine 
tile  right  or  titWo  any  debt,  for  any  sum, 
being  the  balance  of  an  account  or  demand 
originally  exceeding  5/.  Although,  by  the 
18th  section,  debtors  within  the  jurisdic- 
tion of  the  court  may  be  summoned  before 
the  commissioners,  who  may  make  such 
orders  between  the  parties  as  they  may  think 
fit ;  yet  the  commissioners  have  only  juris* 
diction  to  determine  in  cases  not  expressly 


prohibited  by  the  act;  and  tbe  15th  sec- 
tion expressly  enacts,  that  the  commission- 
ers shall  not  determine  any  cause  fbr  any 
debt  being  the  balance  of  an  account  origi- 
nally exceeding  5l,  In  M'CoIlam  v,  Carr^ 
(G),  the  Court  would  not  allow  a  suggestion 
to  be  entered  for  double  costs,  where  the 
original  debt,  being  above  40^.,  had,  by  a 
balance  of  accounts,  been  reduced  below 
that  sum :  and  Lord  Chief  Justice  Eyre 
said — *'  The  action  arises  on  a  contract, 
part  of  which  has  been  satisfied  by  money 
on  account.  Is  there  any  case,  where,  tlie 
ultimate  balance  of  an  account  only  being 
under  40^.,  the  Court  has  allowed  a  sugges- 
tion ?  I  should  pause  upon  such  a  case  ; 
since  the  most  intricate  point  in  accounts 
between  merchant  and  merchant  might,  by 
this  means,  come  to  be  decided  before  a 
county  court.  It  seems  to  me,  that  the 
original  demand  ought  to  be  under  401." 

Mr,  Serjeant  Wilde,  in  support  of  his 
rule. — If  the  genuineness  of  the  post-mark 
had  been  proved,  it  would  have  been  suffi- 
cient ;  but  there  was  no  evidence  of  ihat 
fact ;  and  the  Court  cannot  take  notice  of 
an  official  seal,  or  even  the  signature  of  an 
official  person,  without  proof  of  its  being 
his  hand- writing.  In  Arcangeh  v.  Thomp^ 
son,  the  letter  containing  the  order  corre- 
sponded with  the  date  of  the  policy  ;  and 
there  were  two  modes  of  shewing  tliat  it 
came  from  Trieste,  viz.  by  proving  the 
hand- writing  of  the  party,  and  that  he  was 
resident  there, — or  that  it  bore  the  regular 
ship-letter  post-mark.  Here,  however,  the 
date  in  the  letter  did  not  correspond  with 
the  post-mark ;  and  the  jury  could  not  pre- 
sume it  to  be  genuine,  unless  it  were  proved 
to  be  so  by  the  clerk  who  stamped  it,  who 
is  a  public  officer  appointed  fbr  the  purpose. 
In  Fletcher  Y.  BrndyU,  the  letter,  which  was 
dated  from  IVahef.eld,  bore  the  stamp  nscd 
by  the  post-office  there :  and  the  post-mis- 
tress from  the  post-office  at  Lancaster  was 
called  to  prove  that  the  letter  lx>re  the 
stamp  used  by  the  post-office  at  Wakefield 
at  the  time  of  the  date.  No  distinction  can 
be  drawn  between  civil  and  criminal  cases 
in  this  respect.  In  The  King  v,  Wat^on,ljQTA 
Ellenborough  held,  that  the  post-mark  on  a 
letter  was  not  sufficient  proof  of  the  publica- 
tion of  a  libel  contained  thereint  as  ibe  post* 


(5)  i  CsBi|ib.afO, 


(6)  iBo^tfF^tiS. 
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mark  might  Imve been  forged.  But  the defen- 
dant  is  entitled  to  liave  a  suggestion  entered 
on  the  roll,  under  the  Boston  Act.  The  14th 
section  expressly  provides,  tliat  the  com- 
missioners  may  decide  and  determine  all 
disputes  and  differences  betiveen  party  and 
party,  for  any  sum  not  exceeding  .0/.,  in  all 
arctions  of  debt,  whether  it  shall  arise  on  any 
promissory  note,  or  inland  bill  of  exchange  ; 
and,  although  the  16th  section  provides, 
that  tlie  commissioners  are  not  to  deter- 
mine any  cause  for  a  debt  being  the  l)a* 
lance  of  an  account  or  demand  originally 
exceeding  5/.,  yet  it  is  vague  and  uncertain : 
and  the  1 7th  section  (7)  obviates  every  diffi« 
culty,  as  it  directs,  that  actions  shall  not 
be  split  for  the  puipose  of  bringing  them 

(7)  By  which  it  is  enacted,  '*  that  nothing 
therein  contained  shall  extend,  or  be  construed 
to  extend,  so  as  to  enablo  any  plaintiff  to  split 
or  divide  any  cause  or  action  for  the  recovery 
of  any  debt,  when  the  whole  sum  that  sliaU 
appear  to  be  due  and  owing  shall  exceed  the 
sum  of  5/.,  in  order  that  the  same  may  be 
made  the  ground  of  two  or  mure  canses  or 
actions,  for  the  purpose  of  bringing  such  causes 
or  actions  within  tne  jurisdiction  of  the  said 
eoort ;  and,  in  case  it  sliall  appear  to  the  sud 
commissioners,  that  any  plaintiff  shall  have  so 
split  or  divided  his  or  her  cause  or  action  as 
aforesaid,  then,  and  in  every  such  case,  the 
said  commissioners  shall,  ana  they  are  hereby 
required  to  dismiss,  with  costs,  every  such 
cause  or  action  so  split  and  divided ;  but  such 
dismissal  shall  not  hinder  or  prevent  such 
plaintiff  from  proceedinfic  for  the  recovery  of 
his  or  her  debt  in  any  of  his  Majesty's  courts 
of  record  at  Westminster,  or  in  such  other 
manner  as  he  or  she  may  lawfully  proceed  : 
provided  always,  that,  in  case  any  plaintiff 
who  shall  have  so  split  or  divided  such  his 
or  her  cause  or  action,  shall  be  willing  to 
accept  such  sum  of  money  as  the  said  court  is, 
in  and  by  this  act,  enabled  to  adiudge,  decree^ 
and  pronounce,  in  full  of  the  wliole  of  his  or 
her  acmand  in  such  cause  or  action  so  split 
or  divided,  then,  and  in  every  such  case,  the 
paid  commissioners  shall  and  may  adiudge, 
decree,  and  pronounce  (on  sucii  plaintiff 
proving  his  or  her  cause  or  case  to  the  satis- 
faction of  the  said  commissioners)  such  sum 
to  the  plaintiff,  not  exceeding  the  sum  of  BL^ 
as  to  tne  said  commissioners  sliall  seem  just 
and  reasonable ;  and  such  sum  shall,  in  the 
judgment  or  decree  to  be  pronounced  by  the 
said  commissioners,  be  declared  to  be,  and 
shall  be,  in  full  discharge  of  all  demands  from 
the  defendant  to  the  plaintiff  in  such  cause  or 
case  so  split  and  divided." 


before  the  court  below ;  hut  that  the  Court 
may  decree,  if  the  plaintiff  has  done  so,  that 
he  may  receive  such  a  sum,  as  to  the  com- 
missioners ^all  seem  just,  in  fidl  of  all 
demands. 

By  the  Court, — ^Taking  all  the  facts  of 
this  case  together,  we  are  of  opinion,  that 
the  verdict  ought  not  to  be  disturbed.    The 
jury  were  satisfied  that  the  post-mark  on 
the  letter  in  question  was  the  regular  and 
genuine  post-mark.     The  question,  then,  is^ 
whether  it  was  necessary  to  call  the  person 
who  stamped  the  letter.     If  there  were  a 
doubt,  whether  the  mark  were  gemiine  or 
not,  who  ought  to  be  called  to  prove  that  it 
was  so  ?     Not  the  post-master  of  another 
office ;  for  he  could  have  no  more  know- 
ledge of  the  mark  than  a  person  residing  at 
a  distance  from  it.     In  Fletcher  v.  Brady  11^ 
Mr.  Justice  Holroyd  was  of  opinion,  that 
the  post-mark  upon  the  letter  was  prtmd 
facie  evidence  of  the  existence  of  the  let- 
ter at  the  time  of  the  date.     But  the  post- 
mistress at  Lancaster  could  not  positively 
prove  that  the  letter  bore  the  stamp  used 
by  the  post-office  at  Wakefield^  as  she  could 
have  no  more  knowledge  of  that  mark  than 
another  person  ; — and  the  jury  might  have 
been  in  the  habit  of  seeing  the  Wakefield 
post-mark  as  well  as  the  person  who  kept 
the  office  at  Lancaster.     Where,  therefore, 
the  genuineness  of  the  post-mark  is  doubt- 
ful, the  person  who  made  it  is  the  best,  if 
not  the  only  witness  to  prove  it ;  and  the 
knowledge  of  other  persons  on  the  subject  is 
like  the  knowledge  of  tlie  world  at  large* 
But  the  doctrine   contended  for  ought  not 
to  prevail,  as  it  would  be  necessary  to  call 
witnesses    from    post-offices  in   the   most 
distant  parts  of  the  coimtry,  namely,  from 
Cornwallf  or  Northumberland^  to  London, 
to  prove  the  post-mark  of  every  letter  the 
date  of  which  may  be  disputed.     But  it  is 
not  necessary  to  decide  this  point  under 
the  circumstances  of  this  case,  as  the  Lord 
Chief  Justice  would  have  stopped  the  cause 
in   its  progress   until  a    clerk   from    the 
post-office  had  arrived ;  but  as  the  coun- 
sel for  the  defendant  did  not  require  it  to 
be  done,  he  must  be  taken  to  have  waived 
his  objection ;  and  the  jury  entertained  no 
doubt  whatever  but  that  the  post-mark  was 
genuine.     With  respect  to  entering  the  sug- 
gestion under  the  Boston  Act,  if  that  sta- 
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tiite  liad  been  confiited  (o  cases  where  the 
plaintiiFand  defendant  both  resided  at  Bos- 
ton, we  should  have  been  inclined  to  give 
it  full  effect ;  but  it  is  a  great  liardship, 
when  the  plaintiff's  cause  of  action  origi- 
nally exceeded  51,,  that  he  should  be  de- 
prived of  ah  appeal  to  the  courts ;  and  we 
ought  not  to  make  Boston  a  place  of  refuge 
for  debtors  who  may  fly  from  their  cre- 
ditors in  London,  where  the  debt  was 
contracted.  By  the  terms  of  the  act,  al- 
though a  defendant  might  live  in  London, 
yet,  if  he  had  a  book-stall  or  shed  at  Bos- 
ton, or  even  frequented  the  markets  there, 
he  must  be  sued  there.  But,  in  this  case, 
the  plaintiff  was  not  bound  to  sue  the  de- 
fendant at  Boston;  for,  the  15th  section 
takes  the  case  completely  out  of  tlie  opera- 
tion of  the  statnte,  as  the  bill  of  exchange 
on  which  the  action  wAs  brought  was  given 
to  secure  the  balance  of  an  account  origi- 
nally exceeding  5L  The  14th  section  ap- 
plies only  to  bills  of  exchange  not  exceed- 
ing 51, ;  and  the  15th  section  provides  ex- 
pressly for  a  case  of  this  description.  This 
rule,  therefore^  roust  be 

Diidmrged. 


1S29.    >  DE     CaEBPIOKT,    BART.,     9.     THB 
Feb.  d.  3      HONOURABLE  tONO  WELLSSLEY. 

Libel — Justification  of  RepuhUcaiion. 

It  is  no  justification  for  the  publishing  of 
m  libel,  that,  at  the  time  afpubRshing  it,  the 
name  of  the  person  who  eommwiiealed  it  to 
the  defendant  was  also  published* 

This  was  an  acrtion  for  a  KbbI,  published, 
at  the  instance  of  the  defendant.  In  the 
Sunday  Times  newspaper. 

The  declaration  contained  several  counts* 
The  ninth, — aAer  the  usual  indncements  of 
good  name,  fame,  frc. — set  out  the  follow- 
mg  hbel,  with  innuendoes. 

'*Mr.  Editor, — Yoa  will  oblige  me  by 
inserting  in  your  paper  next  Sunday,  the 
annexed  memorandum,  containing  such  ex« 
tracts  from  those  parts  df  Mr.  De  C't 
letter  of  last  Sunday  as  I  think  rehire 
from  me  any  reply ;  with  roy  answers  to 
each  extract. 

Yotir  obedient  servant, 

WtL*  WeHciley* 


"  Extract. — 'It  was  the  very  day  when  I 
gave  Mr.  W.  the  affidavit  in  favour  of  his 
parental  rights,  that  Mr.  W.  acquainted  roe 
with  the  story  of  my  father  (the  plaintiff) 
and  Miss  B.  L.' 

'*  Answer.-^*  The  day  before  Mr.  De  C. 
swore  and  made  his  affidavit,  I  saw  him 
at  my  solicitor's  office.  After  that  day,  I 
held  no  communication  with  him  until  the 
17th  of  August  1827.  His  affidavit  is 
dated  the  19tli  of  January  1827.  On  die 
18th  of  January  1827,  I  mentk>ned  to 
Mr*  De  C.  [in  the  presence  of  my  soli- 
citor] (1)  the  story,  as  he  terms  it,  of  his 
father  (the  plaintiff)  and  Miss  £•  L.  His 
reply  was — What!  do  you  know  that  too?' 

"  Extract. — *  But  I  did  not  imagine  the 
accusation  to  be  an  impossible  one.' 

"^  Answer *Mr.  De  C,  on  the  18di  of 

January  1827,  the  day  before  he  made  bis 
affidavit,  acquainted  me  that  he  was  come 
to  town  on  a  most  distressing  business,  vist 
a  criminal  intercourse  having  been  carried 
on  between  his  brother  H.  and  a  near  rela- 
tion, to  whose  cliildren  he  was  trustee  and 
guardian,  and  as  atrocious  as  that  of  bis 
father  (the  plaintiff)  and  Miss  E.  L.  (I  will 
not  mention  the  name  of  the  lady,  as  I  re- 
spect her  family).  He  desired  my  adviee, 
&c.,  to  regulate  his  conduct,  and  he  in- 
formed me,  that  Mr.  H.  De  C.  was  com- 
panion of  my  sons,  who,  as  he  told  me, 
was  teachii^  my  sons  to  execrate  my  name ; 
as  well  as  the  fact  of  this  young  man's  in- 
fiiroy  being  well  known  to  the  Misses  L. 
A  general  conversation  then  ensued  of  the 
profligacy  of  In's  fsmily,  and  of  his  fiither's 
(the  daintiff's)  intimacy  with  Miss  B.  L. 

"  Extract. — •  From  which  letter,  Mr.  W. 
grounds  his  belief  o^  my  father's  (the  plain- 
tiff's) knowledge  of  the  charge  against  himi 
and  by  which  letter,  my  father  (tlie  plaintiff) 
enjoined  me  never  to  mention  the  names  of 
Mr.  W.  or  the  Misses  L.  again.' 

^* Answer, — *This  letter  could  not,  by 
possibility,  have  reference  to  Mr.  De  C's 
affidavit  inasmuch  as  that  affidavit  does  not 
apply  to  the  Misses  L»  The  letter  con* 
tained  tlie  expression  [of  oonfewioo]  "  that 
do  distressing  a  sul^ect  harrowed  np  his 
soul ;"  an  expression  in  no  #ay  applicabte 
to  his  affidavit,  and  submitted  to  me  nearly 
a  year  after,  in  the  month  of  December 

(1)  Ths  wordi.  wilhia  Imsksis  W«e 
or  interlinostionB  by  lifir*  W« 
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1S97.  The  subjoined  minutes,  together 
with  Colonel  P.'s  letter,  demonstrate  the 
eslimation  in  which  the  Rev.  Gentleman 
held  his  father's  (the  platntiflf 's)  confession 
some  hours  before  he  called  upon  me  to 
give  him  satisfaction/ 

*'  The  following  minutes  of  conversations 
I  had  with  the  Rev.  H.  C.  De  C.  were 
shewn  to  Captain  De  B.,  in  the  presence 
of  Colonel  P.,  Mr.  S.  L.,  M.P.,  and  Colonel 
P.,  on  Monday,  the  llitliof  June  1828. 

"Copy  of  minutes  referred  to,  dated  ^th 
of  December  1827. 

**  Mr.  De  C.  told  Mr.  W.  he  was  wrong, 
in  supposing  he  had  spoken  to  his  father. 
Sir  W.  De  C.  (the  plaintiff).  He  had  written 
a  letter  to  him,  and  he  had  his  answer,  in 
which  he  ailmitted  the  fact ;  and  that  his 
wife,  Mrs.  De  C,  and  himself,  had  the  let- 
ter ;  that  all  the  family  knew  of  the  ctr* 
ownsiance  [intimacy],  that  his  poor  brother 
IVilliam  (who  is  dead)  was  extremely  jea- 
lous of  his  father,  and  had  been  turned  out 
of  his  house  ;  that  his  mother  had  told  him^ 
thai  a  child  had  been  from,  and  it  had  been 
her  concittrion{'i)  [my  mother  was  dead], 
that  his  brother  H.  had  spoken  to  his  fa- 
ther (the  plaintiff)  upon  the  subject,  who 
replied,  that  he  (the  plaintiff)  entreated, 
that  so  distressing  a  subject  might  not  be 
again  mentioned  to  him.  The  Rev.  Mr. 
Db  C.  told  Mr.  W.  he  thought  he  was  quite 
right  not  to  allow  his  children  to  remain  with 
people  so  infamously  connected." 

"  Copy  of  a  communication  made  by  the 
Rev.  H.  C.  De  C.  to  the  Honourable  W.  L. 
W.|  upon  his  return  from  the  Miss  L.'s, 
dated  the  7th  of  December  1827. 

••  Mr.  De  C.  informed  Mr.  W.  he  had 
seen  the  Misses  L.  yesterday,  at  their  house 
in  B.,  and  that  he  had  directly  accused 
Miss  E.  L.  with  her  tntrtgue,Hipon  which 
she  got  so  confused  that  she  left  the  room 
In  the  greatest  embarrassment;  that  he 
then  stated  to  Miss  D.  L.  that  Miss  £.  L. 
had  intrigued  with  his  father  (the  plaintiff), 
and  that  Mr.  W.  intended  to  publish  the 
whole  story,  unless  they  immediately  gave 
up  his  children.  Miss  L.  replied,  she  had 
nothing  to  do  with  her  sister's  intrigue,  and 
she  must  be  responsible  for  her  own  con- 

(f)  These  words  had  proTiousIy  been  exased  by 


duct ;  but  that  no  one  would  believe  what 
Mr.  W.  said.  Mr.  De  C.  assured  Mr.  W,, 
that  she  never  denied  her  sister's  having 
committed  the  fault.  Mr.  De  C.  told  her 
his  father  had  [confessed  it]  not  denied  it, 
to  which  she  made  no  reply,  but  put  herself 
into  a  violent  passion^  and  said  she  did  not 
wish  to  see  any  of  Mr.  W.'s  friends  within 
her  house.  Notwithstanding  such  declara-* 
tion,  she  invited  Mr.  De  C.  to  dine  with 
them,  and  to  sleep  at  B.  House." 

**  The  above  minutes  were  shewn  to  Cap- 
tain Dc  B.,  and,  on  the  part  of  the  Rcv« 
H.  C.  De  C,  he  admitted  them  twice  to  be 
correct,  with  the  exception  of  one  word,  viz. 
that,  for  '  confessed  it,'  the  words  '  not  de- 
nied ic,'  ought  to  be  substituted. 

"  The  above  minutes,  having  been  revised 
and  corrected  by  Mr.  De  C,  afford  such 
adequate  proof  of  his  cousin's  guilt,  as  to 
have  made  it  an  act  of  courtesy  on  my  part 
to  have  given  him  the  satisfaction  he  re- 
quired." 

The  defendant  pleaded,  first — Not  guilty. 
Secondly,  as  to  the  publishing,  and  causing 
and  procuring  to  be  published,  the  following 
parts  of  the  said  supposed  libel  of  and  con- 
cerning the  plaintiff,  in  the  said  ninth  count 
of  the  said  declaration  mentioned,  with  the 
intent  and  meaning  therein  mentioned,  to 
wit,  [here  part  of  the  libel,  as  set  out  in 
the  declaration,  was  repeated,  beginning 
with—"  Mr.  De  C.  told  Mr.  W.  he  was 
wrong,  in  supposing,"  8rc.,  and  ending  with 
'*  the  words  not  denied  it  ought  to  be 
substituted,"]  the  defendant  said,  actionem 
fton,  &c.,  because,  he  said,  that,  before  the 
publishing  of  the  said  parts  of  the  said  sup- 
posed libel,  in  the  said  ninth  count  of  the 
said  declaration  mentioned,  to  wit,  on  the 
5th  of  December  1827,  at,  &c.  [here  part 
of  the  libel  was  again  set  out,  beginning  as 
above,  and  ending  with — *'  to  remain  with 
people  so  infamously  connected."]  And 
th^  defendant  further  said,  that  the  said 
H.  C.  De  C.  aflerwards,  and  before  pub- 
lishing the  said  libel  In  the  introductory 
part  of  this  plea  mentioned,  to  wit,  on  &c., 
at  &c.,  further  told  the  defendant  [here  the 
repetition  of  the  libel  was  continued,  down 
to — '<  and  to  sleep  at  B.  House."]  And 
the  defendant  further  said,  that,  before  the 
publishing  the  said  parts  of  the  ssid  sup- 
posed libcil  In  the  introductory  pert  of  this 
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plea  mentioned^  to  wit,  on  &c.,  at  &c.,  cer- 
tain minutes  and  statements,  in  writing, 
were  made,  as  and  for  correct  minutes  and 
statements  of  the  said  communications  and 
representations  so  made  by  the  said  H.  C. 
De  C.  as  aforesaid,  and  the  same  were 
then  and  there  revised  and  corrected,  by 
the  said  H.  C.  De  C. ;  and,  when  so  re- 
vised and  corrected,  contained,  and  still  do 
contain,  the  words  and  matter  following 
[here  the  minutes  were  again  set  out,  as 
before,  together  with  the  communication 
alleged  to  have  been  made  by  the  Rev.  H. 
C.  De  C.  to  the  defendant.]  And  the  de- 
fendant further  said,  that,  afterwards,  and 
before  the  publishing  of  the  said  parts  of 
the  said  supposed  libel  in  the  said  ninth 
count  mentioned,  to  wit,  on  &c.,  at  &c.,  the 
said  H.  C.  De  C.  caused  the  said  minutes 
and  statements,  so  revised  and  corrected  by 
him  as  aforesaid,  and  containing  the  words 
and  matter  last  aforesaid,  to  be  delivered 
to  him,  the  said  defendant,  as  and  for  a  true 
and  correct  statement  of  the  conversations 
he  the  said  H.  C.  De  C.  had  had  with  the 
defendant  as  aforesaid;  and  the  said  mi- 
nutes were  heretofore,  to  wit,  on  &c.,  at  &c., 
shewn  to  the  said  Captain  De  B.,  in  the  pre- 
sence of  the  said  Colonel  F.,  Mr.  S.  L.,  and 
Colonel  P.  And  the  said  defendant  fur- 
ther said,  that,  at  the  time  of  publishing  the 
said  several  parts  of  the  said  supposed  libel 
in  the  said  ninth  count  and  in  the  introduc- 
tory part  of  this  plea  mentioned,  as  therein 
mentioned,  he,  the  defendant,  also  published, 
that  the  same  had  been  so  published  to  him 
by  the  same  H.  C.  De  C.  therein  mentioned 
as  aforesaid  ;  wherefore,  he,  the  defendant, 
at  the  said  several  times  when  &c.  in  tlie 
said  ninth  count  mentioned,  did  publish  of 
and  concerning  the  said  plaintiff*,  the  said 
several  parts  of  the  said  supposed  h'bel  in 
that  count  mentioned,  as  he  lawfully  roighti 
for  the  cause  aforesaid ;  and  this&c,  where- 
fore &c. 

There  were  two  other  pleas  of  justifi- 
cation, in  rather  more  general  terms. 

The  fourth  was  a  justification — **as  to 
the  composing  and  publishing  so  much  of  the 
said  supposed  libel  in  the  said  declaration 
mentioned,  as  imputes  to  the  pkiintifT  that  he 
had  intrigued  with  Miss  E.  L.,  and  that  he 
had  not  denied  it ;  and  also,  as  to  the  com- 
posing and  publishing  the  words  and  figures 
following  la  the  said  ninth,  eleventhi  twelftbi 


thirteenth,  and  fbiirteentli  cotints  of  the  said 
declaration  mentioned,  and  therein  supposed 
to  have  been  composed  and  published  by 
the  said  defendant  of  and  concerning  the 
said  plaintiff,  to  wit,"  &c.  &c. 

The  plaintiff  added  a  $imUiter  to  tlie 
first  plea,  and  demurred  specially  to  tlie 
second,  assigning  for  causes,  "  that  the  de- 
fendant hath  not,  in  or  by  that  plea,  stated 
or  alleged,  that  such  parts  as  in  the  intro- 
ductory part  of  that  plea  are  mentioned  of 
the  said  libel  therein  also  mentioned,  were 
true,  or  that  any  of  them  was  true,  or  that 
the  said  plaintiff*  had  been,  or  was  guilty  of 
the  offence  or  misconduct  by  the  said  last- 
mentioned  parts  of  the  said  last-raentiooed 
libel  charged  against  and  imputed  to  bun  ; 
and  also,  for  that  the  defendant,  as  a  justi- 
fication for  the  publication  of  tlie  said  last- 
mentioned  parts  of  the  said  last-mentioned 
libel,  hath,  in  and  by  his  said  second  plea, 
stated  and  alleged,  that  the  said  H.  C.  DeC. 
told  him,  the  defendant,  and  assured  him 
of  such  matters  and  things  as  in  the  said 
second  plea  are  in  that  behalf  respectively 
stated  and  alleged ;  and  that  the  said  minutes 
aiid  statements  in  the  said  second  plea  men- 
tioned were  made  as  in  the  said  second  plea 
is  mentioned,  and  that  the  same  were  re- 
vised and  corrected  by  the  said  H.  C.  De  C, 
and  by  him  caused  to  be  delivered  to  the 
defendant,  as  in  the  said  second  plea  is 
mentioned  ;  and  that  the  sajd  minutes  had 
been  shewn  to  snch  persona  as  in  die  said 
second  plea  are  in  that  behalf  mentioned ; 
and  that  the  said  defendant,  at  the  time  of 
publishing  the  said  last-mentioned  parts  of 
the  said  last-mentioned  libel,  had  also  pub- 
lished that  the  same  had  been  so  published 
to  him  by  the  said  H.  C,  De  C,  as  in  the 
said  second  ]ilea  is  in  that  behalf  mentioned; 
whereas  such  statements  and  allegations  of 
the  defendant  as  last  aforesaid,  if  true  and 
correct,  in  fact,  are  not,  nor  is  any  of  them, 
any  justification  or  excuse  for  the  publica- 
tion of  the  said  last -mentioned  parts  of  tlie 
said  Inst-roentioned  libel  by  the  defendant, 
or  any  answer  to  this  action,  in  respect  of 
such  publication ;  and  also  for  that  tlie  de- 
fendant htith,  in  and  by  the  said  second 
plea,  attempted  and  endeavoured  to  justify 
the  publication  of  the  said  last-mentioned 
libel,  upon  the  ground  and  because,  that  the 
said  H.  C.  De  C.  had  told  the  defendant, and 
assured  him  of  sucli  matters  and  tlungs  aa 
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in  the  said  second  plea  are  in  that  behalf 
respectively  stated  and  alleged,  and  that  the 
said  H.  C.  De  C.  had  caused  to  be  delivered 
to  the  defendant  such  minutes  and  state- 
ments as  in  tlie  said  second  plea  are  in  that 
behalf  mentioned,  and  that  the  said  defen- 
dant, at  the  time  of  publishing  the  said  last- 
mentioned  parts  of  the  said  last-mentioned 
libe),  had  also  published  that  the  same  had 
been  so  published  to  him  by  the  said  H,  C. 
De  C,  as  in  the  said  second  plea  is  in  that 
behalf  mentioned;  whereas  the  previous 
publication  of  the  said  last-mentioned  parts 
of  the  said  last-mentioned  libel  by  the  said 
H.  C.  De  C.  to  the  defendant,  whether  in 
speaking  or  in  writing,  was  not  nor  is  any 
justification  for  the  publication  thereof  by 
the  defendant;  and  also  for  that  the  said 
second  plea  does  not  state  or  set  forth  any 
justification  or  excuse  for  the  publication 
by  the  defendant  of  the  said  last-mentioned 
parts  of  the  said  last-mentioned  libel ;  and 
also  for  that  the  said  second  plea  is,  in 
other  respects,  uncertain,  insufBcient,  and 
informal,"  &c. 

Mr,  Serjeant  Wilde,  for  the  plaintiff.-^ 
The  pleas  in  this  case  present  for  the  judg- 
ment of  the  Court  a  doctrine,  which,  al- 
though it  has  often  been  broached,  and  has 
passed  without  the  disapprobation  of  any 
Judge,  still  has  not  been  expressly  approved, 
viz.  that,  if  a  person  who  publishes  a  libel 
discloses,  at  the  time,  the  name  of  a  first 
publisher,  that  will  be  a  justification  of  the 
second  publication.  That  doctrine  is  per- 
fectly fallacious.  Lard  NorUiampton*9  ceue 
(8),  which  seems  to  favour  it,  ivas  the  case 
of  an  information  in  the  Star  Chamber,  by 
the  Attorney-General,  for  slanderous  words 
spoken  of  the  Earl.  The  doctrine  of  that 
case  will  be  found  to  apply  to  the  statutes 
S  £dw.  I.  c.  34,  "  None  shall  report  slan- 
drous  news  whereby  discord  may  arise ;" 
and  2  Ric.  2.  c.  5,  "  The  penalty  for  tell- 
ing slanderous  lies  of  the  great  men  of 
the  realm."  At  the  trial  of  that  cause, 
'*  Gooderick  (one  of  the  defendants)  being 
examined,  confessed  the  words  spoken ; 
but,  to  extenuate  his  offence,  said,  that  he 
wna  not  the  first  founder  ;  and  he  vouched 
the  said  Sir  Richard  Cox  (another  defen- 
chint),  who  confessed  that  he  related  to 
Oooderick  the  matter  coDcerning  the  book 


of  the  Ear],  and  his  letter  to  Bellarmine,  but 
not  the  words  concerning  the  Cinque  Ports ; 
and  that  the  Archbishop  of  Canterbury  had 
informed  the  King  of  it,  to  the  intent  that 
the   Earl  of  Northampton  should  not   be 
Lord  Treasurer ;    and,  to    extenuate    his 
offence,  he  vouched  the  sakl  Vernon  (an- 
other defendant),  who,  upon  examination, 
confessed  that  which  Richard  Cox  had  pub- 
lislied,  but  that  he  was  not  the  first  author ; 
but  he  cited  the  said  Lake  (another  defen- 
dant), who  did  likewise  confess  what  Vernon 
had  said,  but  that  he  heard  it  from  Serjeant 
Nicols  (another  defendant),  who,  being  ex- 
amined, confessed  it,  and  withal  that  one 
Speaket  related  it  to  him,  and  that  he  had 
heard  it  from  one  James  Ingram ;  and  James 
Ingram  (another  defendant),  being examinedi 
confessed  the  words  concerning  the  said 
book  of  the  Earl,  and  of  the  letter  to  Bel- 
larmine, and  that,  in  the  month  of  October, 
he  heard  the  said  words  of  two  English 
fugitives  at  Lyons,  and  never  did  publish 
them  until  the  death  of  the  Earl  of  Salis- 
bury, Treasurer,  who  died  in  May  last: 
and  all  the  said  defendants  confessed  at  the 
bar  all  tlutt  with  which  they  were  charged  ; 
and  so  it  was  resolved,  that  the  publishing 
of  false   rumours,    either  concerning   the 
King,  or  the  high  grandees  of  the  realm, 
was  in  some  cases  punished  by  the  common 
law  ;  but  of  this  were  divers  opinions."     In 
the  fourth  resolution  in  that  case,  **  It  was 
resolved,  that,  if  A.  say  to  B.,  *  Did  you 
hear  that  C.  is  guilty  of  treason  V  &c.,  this 
is  tantamount  to  a  scandalous  publication  ; 
and,  in   a  private  action  for  slander  of  a 
common  person,  if  J.  S.  publish  that  he 
hath  heard  J*  N.  say,  that  J.  G.  was  a 
traitor  or  thief,  in  an  action  on  the  case,  if 
the  truth  be  such,  he  may  justify."     Tlmt 
supposed  resolution  was  not  called  for  or 
warranted  by  the  case.   All  the  defondantSt 
however,  were  subsequently  punished.     It 
must  be  remembered,  that  this  part  of  Coke 
is  posthumous,  published  on  the  nominal 
authority  of  the  ceriiOcale  of  Mr.  Justice 
Bulstrode.     There  is  only  one  case  that  can 
be  found,  which  at  ail  recognizes  such  a 
doctrine  ;  and  that  is  clearly  bad  law,  and 
has  been  since  often  overruled.     In  Craw* 
fordv,Middleton{4i),\9\nch  was  an  action  on 
the  case  for  words,  '*for  that  the  defendant. 
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carrying  one  Woodford  to  Lincoln  gaol  for 
felony,  when  he  came  to  Lincoln,  falsely 
and  maliciously  said  of  the  plaintiff,  that  he 
met  one  upon  the  road,  who  said  to  him, 
*  What !  are  you  carrying  Woodford  to  gaol  ? 
I  shall  follow  you  shortly,  and  bring  with 
me  Heneage  Crawford  (the  plaintiff),  for 
stealing  a  mare.' "  A  motion  was  made  in 
arrest  of  judgment,  because  it  was  not 
averred  in  the  declaration,  that,  in  truth, 
nobody  met  the  defendant  upon  the  road, 
and  so  spoke  to  him.  It  was  held,  by  Mr. 
Justice  Twisden,  '*That,  it  being  laid  to  be 
falsely  and  maliciously,  and  so  found,  it  is 
a  proof  that  nobody  said  so  to  him.  But 
Foster,  Wyndham,  and  Mallett  were  ag^ainst 
this ;  and  held  the  declaration  ill,  for  want 
of  the  averment — that,  in  truth,  nobody  said 
so  to  him  ;  for  that  had  been  traversable : 
and  the  defendant  might  have  pleaded 
thereto,  that  another  so  told  htm  ;  and  so 
put  the  plaintiff  to  bring  the  action  against 
such  other :"  and  the  plaintiff  took  nothing. 
The  rule  of  *law  was  held  not  to  apply 
there,  the  name  of  the  original  slanderer 
not  being  given.  In  Lewis  v.  Walter  {b\ 
an  action  for  the  words  *M.  P.  did  say  that 
John  Lewis  (the  plaintiff)  did  say,  that 
there  is  no  Prince  in  England,"  the  Court 
were  satisfied  that  an  action  would  lie  for 
*'  the  report  of  a  speech  of  another,  who 
never  spake  such  words."  It  is  evident, 
from  the  case  in  Coke^  that  the  case  in  Z#e- 
vinn  was  an  action  on  the  statute  of  Richard. 
In  Gardiner  v.  Aiwater(fi\  the  words  were» 
"  Thou  art  a  sheep*8tealing  rogue,  and  far- 
mer Parker  told  me  so."  On  motion,  in 
arrest  of  judgment.  Lord  Chief  Justice 
Twisden  said,  *Mt  has  been  said,  that,  al* 
though  the  Court  shall  be  of  opinion,  that 
the  words,  *  thou  art  a  sheep-stealing  rogue,' 
are  actionable  ;  yet  the  plaintiff  ought  not 
to  have  judgment,  because  it  is  not  averred, 
that  farmer  Parker  did  not  tell  the  defen* 
dant  so ;  but  we  are  of  opinion,  that  this 
averment  is  by  no  means  necessary,  it  being 
quite  immaterial  whether  farmer  Parker 
did,  or  did  not,  tell  the  defendant  so."  In 
Woolnoth  V.  Meadows  (7),  the  Court  held 
an  averment  negativing  the  speaking  to  be 
unnecessary.     In  Uavis  ▼.  /eirw(8),  the 

(5)  Cio.  Jac  406. 

[6)  Say.  X65. 
7)  5  £aft,  465, 
[8)  7  Teim  R«pi  \f% 


words  set  out  in  the  first  count  of  the  de- 
claration were,  **  I  heard  yon  (the  plaintiff) 
were  run  away ;"  and  in  the  second,  **  A  per- 
son  haa  been  here  to  tell  me  that  you  were 
run  away."  The  defendant  pleaded,  in  jus- 
tification, that,  before  the  speaking  of  the 
words,  he,  the  defendanti  had  heurd  and 
been  told  by  one  D.  Morris,  that  the  plain- 
tiff was  a  runaway,  for  which  reason  he 
spoke  the  words.  To  this,  there  was  a  ge- 
neral demurrer,  because  the  author  of  the 
slander  was,  for  the  first  time,  named  in  the 
plea.  Lord  Ken3ron  said,  **  Whether  this 
be  considered  on  the  authorities,  or  on  the 
reason  of  the  case,  the  justification  cannot 
be  supported.  The  Earl  of  NarihampUm*e 
ease  is  precisely  in  point :  if  a  person  saj, 
that  such  a  particular  man  (naming  him) 
told  him  certain  slander,  and  that  man  did« 
in  fact,  tell  him  so,  it  is  a  good  defence  to 
an  action  to  be  brought  by  the  person  of 
whom  the  slander  was  spoken ;  but,  if  he 
assert  the  slander  generally^  without  adding 
who  told  it  him,  it  is  actilmaUe.  Then,  it 
is  said,  that  it  is  sufficient  to  repel  such 
action,  to  disdose,  by  the  defendant's  plea, 
the  person  who  told  him  the  slander :  but 
that  is  clearly  no  justification,  after  putting 
the  plaintiff  to  the  expense  of  bringing  the 
actk>n.  The  plaintiff  can  only  impute  the 
slander  to  the  man  who  utters  it,  if  the 
latter  do  not  mention  the  person  froaa  whoa 
he  heard  it.  The  justice  of  the  cose  also 
falls  in  with  the  decisions  on  this  subject. 
It  is  just,  that,  when  a  person  repeats  any 
slander  against  another,  he  should  at  the 
same  time  declare  from  whom  he  beard  it, 
in  order  that  the  party  injured  nay  sue  the 
author  of  the  slander.  I  am,  therefore, 
clearly  of  opmion,  both  on  authority  and 
the  reason  of  the  esse,  that  the  plaintiff  is 
entitled  to  our  judgment." 

These  are  the  principal  authorities  thai 
seem  to  support  Irord  NorlhaamUm*4  ease. 
Those  tlist  follow  impugn  it.  In  MmUaad 
V.  Ooldneif^(9)  it  was  held,  that  writtea 
slander  cannot  be  justified  by  oral  slsnder. 
Lord  Ellen  borough  there  said,  (10)  *'  in  order 
to  justify  the  parties  reviving  the  slondsr,  bj 
naming  the  original  author  of  it,  they  BMMil 
so  disclose  the  matter,  as  to  give  the  plain- 
tiffs a  certain  cause  of  action  against  tha 
party  nameds  now,  hersi  thejr  wtf  stata^ 

(9)  8  East.  4ff6« 

(10)  Id,  497, 
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tliat  the  other  uttered  snch  words,  orto  that 
effect;  and  if  the  defendants,  when  called 
as  witnesses  to  support  the  action  against 
Guy,  could  only  prove  that  he  uttered  words 
to  the  effect  of  tliose  set  forth,  that  would 
not  be  sufncieiu."  And  Mr.  Justice  Le 
Blanc  said,  **  Without  entering  into  the  con- 
sideration of  Lord  Northampton's  case^  the 
rule  is  clearly  established,  that,  in  order  to 
justify  the  repetition  of  slander,  the  defen- 
dant must  state  the  name  of  the  person  by 
"whom  it  was  first  uttered,  so  as  to  furnish 
the  plaintiff  with  a  cause  of  action  against 
him.  But  this  rule  would  be  nugatory,  if 
the  defendant  were  merely  to  name  the 
person,  without  also  stating  what  he  liad 
uttered,  with  such  precision  as  to  enable  the 
plaintiff  to  maintain  his  action  against  him« 
For  this  pur^x>se,  the  defendant  must  state 
the  very  words  themselves  used,  and  not 
merely  the  effect  of  them."  Bodi  these 
learned  Judges  expressly  declined  entering 
on  a  consideration  of  Lord  Noriliamplon's 
case.  In  Lewis  v.  Walter {II),  the  plaintiff 
declared  on  .a  libel  published  in  a  newspaper. 
The  defendant  pleaded,  that  the  libel  was 
originally  published  in  the  H.  Journal,  by 
J.  S. ;  and  that,  at  the  time  of  the  publica- 
tion by  the  defendant,  it  was  stated  in  such 
publication,  that  it  was  copied  from  that 
newspaper;  and  that,  pursuant  to  the  sta- 
tute 38  Geo.  3.  c.  78,  J.  S.  had  made  an 
affidavit  that  he  was  the  publisher  of  the 
H.  Journal,  and  still  remained  so  at  tlie 
time  of  publication  of  the  libel.  It  wm 
held,  on  demurrer,  that  this  plea  was  bad, 
inasmuch  as  the  publication  by  the  defen- 
dant did  not  specify  the  name  of  J.  S.  as 
the  original  publisher  of  the  libel,  but  only 
named  the  journal ;  and  a  doubt  was  thrown 
out,  that,  even  if  J.  S.  had  been  named  by 
the  defendant,  when  the  latter  published 
the  libel,  such  publication,  being  of  written 
slander,  could  not  have  been  justified;  and 
also  that  the  repetition  of  oral  slander,  ac- 
companied by  a  declaration  of  tlie  name  of 
the  original  author,  cannot  be  justified, 
unless  such  repetition  be  made  without 
malice,  and  upon  a  fair  and  justifiable  oc- 
casion. Lord  Chief  Justice  Abbott  there 
said,  "  I  am  not  prepared  to  assent  to  the 
proposition,  that  such  a  defence  is  applica- 
)»le  to  cases  of  written  slander,  for  tliat 

(11)  4  Ban*  &  Aid.  60j. 
VotVll.    C.P. 


would  give-  great  facility  to  such  publica* 
tions,  which  ought,  if  possible,  to  be  pre- 
vented.    Nor  am  I  prepared  to  say,  that 
this  is  matter  of  defence  upon  a  plea  in  bar; 
for  it  cannot  be  an  answer  to  the  charge  of 
mahce,  which  may  exist  in  the  case  of  re- 
petition as  well  as  invention ;    and  if  we 
held  it  to  be  a  bar,  that  question  would  be 
altogether  withdrawn  from  the  consideration 
of  the  jury.     But 'if,  instead  of  pleading  it, 
it  be  given  in  evidence  under  the  general 
issue,  then  the  question  whether  it  were 
repeated  maliciously  and  from  a  design  to 
slander,  or  not,  would  be  left  to  the  jury, 
who  might  then  find  their  verdict  upon  the 
whole  case."      Mr.  Justice  Bay  ley  said — 
"  As  to  the  first  three  special  pleas,  it  does 
not  appear  that  the  defendant,  at  the  time  of 
publishing  the  libel,  stated  the  name  of  the 
original  author  of  the  slander.    It  has  been 
argued,  however,  that  he  did  state  suffi- 
cient to  enable  the  plaintiff  to  find  that  out. 
But  I  am  of  opinion,  that  tliat  is  not  suffi- 
cient.    An  individual  slandered,  is  not  to 
be  put  to  the  expense  and  trouble  of  as- 
certaining, by  inquiry,   who   the  original 
libeller  is.     If  a  defendant  is  to  be  allowed 
to  rely  upon  a  plea  of  this  nature  (suppos- 
ing that  there  can  be  such  a  plea  in  bar, 
which  may  be  doubtful),  it  can  only  be  in  a 
case  where  he  has  originally  given  up  the 
author  by  name,  and  where  the  name  is 
sufficient  to  identify  the  party. .  If  that  be 
not  sufficient  for  that  purpose,  I  think  there 
ought  to  be  an  additional  description."  Mr, 
Justice  Ilolroyd  said — "  In  actions  for  slan- 
der,  the  truth  may  be  pleaded  as  a  legal 
defence.     But  that  plea  admits  the  malice, 
and,  notwithstanding  that,  justifies  the  pub-- 
lication.     It  is,  however,  a  very  different 
thing  to  justify  the  repetition  of  slander,  by 
alleging,  as  a  bar,  that  some  other  person 
originally  was  the  author  of  it.    For  it  does 
not  follow^'  that,  because  a  defendant  may 
justify  slander  if  true,  he  may  also  justify 
the  repetition  of  slanderous  words  which 
are  not  true,  if  he  has  heard  them  from 
another  jierson.     Unless  we  go  the  length 
of  holding  that  sue!)  a  repetition  would  be 
justifiable,  even  when  spoken  from  a  bad 
motive,  we  cannot  support  the  present  pleas. 
All  the  cases  on  this  subject  arise  out  of  the 
case  of  The  Earl  of  Nortliampton,  They  do 
not,  however,  confirm  that  decision,  but  all 
go  on  the  ground  of  being  distinguishable 
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from  it,  Tl^e  bQpk  in  which  (hat  case  iq 
found,  18  not  90  accural te  as  the  rest  of  the 
reports  of  Lord  Coke,  not  having  been  pub« 
lished  by  him  in  his  h'fetime,  but  from  his 
notes  afterwards.  The  point  there  stated  is 
in  very  seneral  terms,  and,  as  it  seems  to 
roe,  may  DC  questionable.  It  is  put  thus : — 
'  In  a  private  action  for  slander  of  a  com- 
mon person,  if  J.  S.  publish  that  he  hath 
heard  J.  VV.  say,  that  J.  6.  was  a  traitor  or 
thief,  in  an  action  on  the  case,  if  the  truth 
be  such,  he  may  justify.'  It  is  observable 
that  Lord  Coke  dpes  not  say  that  it  is  law- 
ful to  repeat  slander  in  all  cases,  and  at  all 
times,  but  only  that  the  party  may  justify 
under  certain  circumstances.  If,  for  in- 
ataace,  he  repeats,  not  with  intention  to  de- 
fame, that  may  be  so;  but  it  is  not  laid 
down,  that  a  defendant  may  maliciously  do 
80 ;  and  unless  it  goes  that  length,  it  will 
not  support  the  present  pleas.  Put,  I 
think  It  is  questionable  whether,  as  stated, 
it  must  not  have  some  qualification  added ; 
for,  in  the  third  resolution,  cases  are  put  in 
which  it  is  held  to  be  unlawful  to  repeat 
slander.  Taking,  therefore,  the  whole  to- 
gether, it  seems  to  me,  that  the  proper  way 
IS,  to  take  the  passage  with  this  qualifica- 
tion,— that,  if  J.  S.  publish,  on  a  fair  and 
justifiable  occasion^  that  he  hath  heard  J.  W^ 
say,  that  J.  G.  was  a  traitor  or  thief)  he  may, 
if  the  truth  be  such,  justify.  It  must  not, 
therefore,  be  taken  as  a  general  rule,  eveii 
{n  oral  slander,  that  the  malicious  repeti- 
tion of  it  may  be  justified,  if  the  name  of 
the  author  be  given  up  at  the  time.  If  it 
could,  it  would  be  productive  of  mischief; 
for  the  person  slandered  could  bring  no  ac- 
tion against  the  malicious  repeater  ;  and,  if 
he  dicT discover  who  the  person  was,  and 
brought  an  action  against  him,  he  might 
only  be  able  to  support  it  by  the  testimony 
of  the  very  person  who  had  so  maliciously 
repeated  it.  Perhaps,  therefore,  the  rule 
tias  been  laid  down  too  largely  id  The  Earl 
of  Nort/uimpf(m*s  case,  and  ought  to  be  qua- 
lified, by  cpnfming  it  to  cases  where  there  is 
^  fair  and  just  reason  for  the  repetition  of 
the  slander."  And  Mr.  Justice  Best  said, 
^*  The  attempt  here  is,  to  justify  this  libel, 
under  the  authority  of  The  Earl  of  Norths 
amplon*s  case*  If  this  precise  point  had 
^en  there  determined,  |  should  doubt  the 
propriety  of  that  decision ;  and  I  think  that 
w  reasons  given  by  my  Br9th(?r  Holroy4 


shew  that  the  fourth  resolution  in  that  case 
requires  some  qualification.  For  it  cannot 
be  justifiable  to  repeat  slander  under  all 
circumstances ;  but  only  in  those  cases 
where  it  is  done,  not  for  the  punpose  of 
merely  circulating  the  slander,  btit  for  some 
fair  and  reasonable  cause.  And,  besides,  I 
am  not  prepared  to  say  that  that  case  ex- 
tends to  written  slander,  in  which  the  repe- 
tition, by  producing  a  greater  dispersion, 
increases  in  a  tenfold  degree  the  injury  to 
the.  individual.  I  think,  therefore,  that  the 
first  three  special  pleas  are  bad."  Thus 
Lord  Northampton's  case  was  fully  consi- 
dered, and  its  propriety  somewhat  questioned 
by  the  Court.  In  McGregor  v.  Thwailes  and 
another {\2),  an  action  tor  publishing  in  a 
newspaper,  a  libel  purporting  to  be  a  report 
of  a  proceeding  which  had  taken  place  be- 
fore a  magistrate,  respecting  a  matter  in 
which  he  was  merely  asked  for  advice,  and 
not  called  upon  to  act  in  his  magisterial  ca- 
pacity, it  was  held,  that  it  was  no  justifica- 
tion that  the  defendants,  when  they  publish- 
ed the  libel,  mentioned  the  names  of  the  per- 
sons who  stated  the  matter  of  the  libel  to  the 
magistrate,  because,  as  to  part  of  the  slander- 
ous matter,  no  action  would  lie  against  the 
f>arty  who  stated  it  to  the  magistrate ;  it 
lad  become  actionable  merely  from  its  hav- 
ing been  published  by  the  defendants  in 
print,  and  therefore,  by  stating  the  names 
of  the  persons  from  whom  they  heard  it, 
they  gave  the  plaintiff  no  right  of  action 
against  tliem.  It  was  also  held,  that,  in 
order  to  justify  the  repeating  of  slander,  it 
was  necessary  that  the  party  repeating  it 
should,  at  the  time  of  repeating  it,  oflfer 
himself  as  a  witness  to  prove  the  utter* 
ing  of  the  slander;  and  therefore,  that, 
as  the  defendants  did  not  state  that  they 
themselves  heard  the  slander  uttered  by  A. 
B.  and  C.  D.,  but  merely  stated  diat  A.  B. 
^nd  C,  D.  had  said  so  and  so,  tiie  plea  was 
bad.  The  case  of  Flint  v.  Pike  (IS)  tends 
to  shew  the  rule  established  by  the  Court 
of  King's  Bench  to  be,  that,  to  justify  the 
republication  of  slanderous  matter,  it  must 
be  shewn  to  have  been  published  for  die 
purpose  of  giving  the  public  infbrmation 
which  it  was  fit  and  proper  for  them  to  re* 
ceive,  and  that  it  was  warranted  by  the  cir« 

(It)  9  B.&C.t4;  S.C.  t  Law  Joan«  K,B.ffn 
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cumstances.  It  tlierefore  clearly  appears, 
that  the  defendant  is  not  entitled,  on  au- 
thority, to  support  his  pleas.  No  part  of 
them  negatives  malice.  If  to  give  an  ac- 
tion against  the  original  slanderer,  be  one  of 
the  qualifications  required  by  the  rule  laid 
down  in  Lord  Norlhampion* s  case,  that  rule 
has  not  been  complied  with  here.  These 
pleas  do  not  give  a  remedy  over;  they 
merely  state  the  delivery  of  minutes  by  Mr. 
H.  C.  De  Crespigny.  There  is  a  material  dis- 
tinction between  delivery  and  publication. 
It  is  not  averred  that  Mr.  De  Crespigny  was 
the  first  author.  On  the  contrary,  it  suffi- 
ciently anpears,  on  the  face  of  the  libel,  that 
he  first  had  the  libellous  matter  from  the 
defendant.  The  very  circumstance  of  the 
evidence  of  the  slanderer  being  not  receiv- 
able to  fix  the  slander  on  another  person,  for 
the  purpose  of  saving  himself  from  its  con« 
sequences,  shews  that  the  justification  is 
bad.  Lord  Northampton's  case  applies  only 
to  cases  of  oral  slander  ;  it  has  never  been 
attempted  to  be  extended  to  written  slander. 
It  is  only  argumentatively  stated  in  the  pleas 
that  Mr.  H.  C.  De  Crespigny  first  published 
the  slander.  The  fourth  plea  professes  to 
justify  in  a  most  extraordinary  manner  the 
libels  contained  in  several  counts  ;  it  is  a 
sweeping  justification,  '*  as  to  so  much  as  it 
might  hereafter  be  found  to  cover."  The 
rule  is,  that  a  party  who  justifies  slander, 
inust  justify  the  ejtpress  words :  here,  the 
express  words  are  not  even  set  out. 

Mr,  Serjeant  Spankie^  contr^. — Pleas  of 
justification  may  either  shew  the  truth  of 
the  slander,  or  a  reasonable  occasion  of  pub* 
lishing  it«     It  is  not  necessarv,  in  such  a 

5 lea,  to  negative  Ijoth  falsehood  and  malice, 
'he  cases  of  Lenfis  v.  Waller  and  Dame 
Morrison  v.  Cade{l4\  shew,  that,  had  the 
slander  been  spoken  by  the  parties  by  whom 
it  had  been  said  to  have  been  uttered,  the 
repetition  might  have  been  justified.  The 
cases  of  Cratv/ord  v.  MiddUton,  and  Oar^ 
diner  v.  Atwater  do  not  come  within  the 
principle  of  Lord  Nortliampton's  case.  In 
the  report  otDame  Morrison^ s  case  inRoUe 
(15),  It  is  said,  that,  "if  a  man  say  that 
J.  S.  said  tliat  J.  D.  said  a  certain  scanda- 
lous thing  (which  is  actionable),  although  it 
be  false^  yet,  if  J.  S.  said  that  J.  D.  said 


those  words,  no  action  lies  against  him,  for 
he  has  named  his  author,  viz.  J.  S.,  and 
therefore.  If  the  party  seek  a  remedy,  he 
must  sue  J.  S."  In  Davis  v.  Lewis,  Lord 
Kenyon  said, — **  The  Earl  of  Nortiiamp* 
ton's  case  is  precisely  in  point.  If  a  person 
say,  that  such  a  particular  man  (naming  him^ 
told  him  certain  slander,  and  that  man  did 
in  fact  tell  him  so,  it  is  a  good  defence 
to  an  action  to  be  brought  by  the  person 
of  whom  the  slander  was  spoken ;  but,  if 
he  assert  the  slander  generally,  without  ad- 
ding who  told  it  to  him,  it  is  actionable.'' 
Tiiat  is  an  express  recognition  of  the  prin- 
ciple laid  down  by  Lord  Nortliampton' s  case. 
The  case  oiMaitland  v.  Gouldney  is  in  prin- 
ciple the  same  as  that  of  Gardiner  v.  At" 
nater ;  there  the  slander  was  false  within 
the  knowledge  of  the  defendant ;  the  party 
who  had  first  spoken  the  slander  having  af- 
terwards defied  it,  was  the  same  as  if  the 
slander  had  not  been  spoken  by  him  at  all. 
In  CromwtlVs  case{\Q),  which  was  an  ac- 
tion for  Blander,  on  the  statute  2  Richard  2, 
c.  5,  it  was  resolved  by  the  whole  Court, 
that,  "in  case  of  slander  by  words,  the  sense 
of  the  words  ought  to  be  taken,  and  the 
sense  of  them  appears  by  the  cause  and  oc- 
casion of  speaking  them ;"  and  they  held  the 
defendant's  plea  of  justification  good.    The 

Sleas  in  this  case  are  clearly  good  on  general 
emurrer.  As  to  the  objections  to  the  fourth 
plea,  in  Stiles  v.  Nokes{\l)^  Mr,  Justice 
Le  Blanc,  said,  *'  A  plea  of  justification  may 
be  good  with  a  general  reference  to  certain 
parts  of  the  libel  set  forth  in  the  declaration, 
if  the  Court  can  see  with  certainty  what 
parts  are  referred  to  ;  as,  if  the  reference  be 
to  so  much  of  the  libel  as  imputes  to  the 
plaintiff  such  a  crime  (e.  g.  peijury),  that 
would  be  sufficient,  without  repeating  all 
those  parts  again,  which  would  lead  to  pro- 
lixity of  pleading,  and  ought  to  be  avoided." 
The  distinction  between  oral  and  written 
slander  is  but  imaginary. 

Mr.  Serjeant  Wilde,  in  reply. — It  is  said, 
that  either  falsehood  or  malice  must  be  ne- 
gatived, but  that  it  is  not  necessary  to  nega- 
tive both.  I  admit  that;  but  here,  neither 
the  one  nor  the  other  is  negatived.  There 
is  a  material  distinction  between  written  and 


(14)  Cro.  Jac.  I6f. 
(15}  i  RoiI.Alir.64. 
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oral  slander ;  this  distinction  has  been  ex- 
pressly recognized. 

Cur.  adv,  vulU 

The  Lord  Chief  Justice  now  delivered 
the  judgment  of  the  Court  as  follows : — 
Great  industry  has  been  bestowed  on  this 
case  by  my  learned  Drothcrs  by  whom  it  was 
artrued;  but  no  case  has    been   cited,  in 
which  the  principle,  extrajudicially  applied 
by  the  fourth  resolution  in  Lord  Northamp^ 
ion*s  case  to  oral  slander,  has  been  extended 
to  libels.     We  might  relieve  ourselves  from 
the  dilHculty  of  deciding  this  question,  by 
saying,  that  the  technical  objections  taken  to 
the  pleas  by  the  demurrer  are  sufficient  to 
entitle  the  plaintiff  to  judgment.     But  we 
think  it  more  proper  for  us  to  pronounce 
our  judgment  on   the    principal  question 
raised  by  these  pleadings, — namely,  whether 
a  man  who  receives  from   the   hands  of 
another  a  libel  on  any  person,  Is  justified  in 
publishing  that  libel,  provided  that  in  his 
publication  the  name  of  the  person  from 
whom  he  received  it,  is  mentioned.     We  do 
not  hesitate  to  say,  that,  even  if  we  were  to 
admit  (what  we  beg  not  to  be  considered 
as  admitting),  that,  in  oral  slander,  when  a 
man,  at  the  time  of  his  speaking  the  words, 
names  the  person  who  told  him  what  he  re- 
lates, he  may  plead,  to  an  action  brought 
against  him,  that  the  person  whom  he  names 
did  tell  him  what  he  related.     Such  a  jus- 
tification cannot  be  pleaded  to  an  action  for 
the  republication  of  the  libel.     If  the  per- 
son receiving  a  libel  may  publish  it  at  all, 
he  may  publish  it  in  whatever  manner  he 
pleases  ;  he  may  insert  it  in  all  the  journals, 
and  thus  circulate  the  calumny  through  every 
part  of  the  globe.     The  effect  of  this  is 
very  different  from  that  of  the  repetition  of 
oral  slander.     In  the  latter  case,  what  has 
been  said  is  known  only  to  a  few  persons, 
and,  if  the  statement  be  untrue,  the  imputa- 
tion cast  upon  any  one  may  be  got  rid  of; 
the  report  is  not  heard  of,  beyond  the  circle 
in  which  all  the  parties  are  known ;  and  the 
veracity  of  the  accuser,  and   the  previous 
character  of  the  accused,  will  be  properly 
estimated.      But,  if  the   report  is   to   be 
spread  over  the  world  by  means  of  the  press, 
the  malignant  falsehoods  of  the  vilest  of 
mankind  (which  would  not  receive  the  least 
credit  when  the  authors  are  known)  would 
make  an  impression  which  it  would  require 


much  time  and  trouble  to  erase,  and  which 
it  might  be  difficult,  if  not  impossible,  com- 
pletely to  remove.     The  reason  which  Lord 
Coite  gives,  why,  in  the  case  of  oral  slander, 
you  siiould  name  the  author,  proves  that 
you  must  not  be  allowed  to  publish  written 
calumny.     He  says,  that,  unless  you  men- 
tion the  name  of  the  author,  it  might  be  a 
great  slander  of  the  innocent ;  "for,  if  one 
who  hasla!sam  phaniasiamt  or  is  a  drunkard, 
or  of  no  estimation/Speak  scandalous  words, 
if  it  should  be  lawful  for  a  man  of  credit 
to  report  generally  that  he  had  heard  scan- 
dalous words,  without  mentioning  his  author, 
that  woidd  give  greater  colour  and  proba-  . 
bility  that  the  words  were  true,  in  respect 
of  the  credit  of  the  reporter,  than  if  the 
author  were  mentioned ;  for  the  reputation 
of  every  good  man  is  dear  and  precious  to 
him,"     Of  what  use  is  it  to  send  the  name 
of  the  author  with  a  libel  that  is  to  pass  into 
countries  where  he  is  entirely  unknown? 
The  name  of  the  author  of  a  statement  will 
not  inform  those  who  do  not  know  his  cha- 
racter, whether  he  is  a  person  entitled  to 
credit  for  veracity,  or  not;  whether  his  state- 
ment was  made  in  earnest,  or  by  way  of 
jest ;  whether  it  contains  a  charge  made  by 
a  man  of  sound  mind,  or  the  delusion  of  a 
lunatic.      There  is  no  allegation,  in  this 
case,  that  the  defendant  believed  this  state- 
ment ;  on  tlie  contrary,  it  is  to  be  observed, 
that  Mr.  De  Crespigny  struck  out  a  very 
material  part  of  the  statement,  and  yet  the 
defendant  published  it,  although  he  must 
have  known  that  it  was  not  correct.     I  al- 
lude to  that  part  in  which  the  defendant 
makes  Mr.  De  Crespigny  say,   **  that  his 
mother  had  told  him  that  a  child  had  been 
bom."     Although  he  tells  you  in  his  plea 
that  De  Crespigny  had  erased  those  words, 
yet  he  justifies  the  publishing  them.     The 
declarations  of  a  son  and  dying  wife  are 
made  the  means  of  blasting  the  reputation 
of  a  father  and  husband.     If,  without  any 
allegation  that  its  contents  were  true,  or 
that  the  publisher  had  any  reason  to  believe 
them  to  be  true,  we  were  to  hold  that  these 
pleas  were  a  justification,  we  should  esta- 
blish a  mode  in  which  men  might  indulge 
themselves  in  mining  the  characters  of  any 
persons  whom  they  might  be  disposed  to  ca- 
lumniate.    I'here  will  be  no  difBcuUy  in 
getting  wretches,  who  would  be  better  off 
within  the  walls  of  a  prisoQi  than  they  are 
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ivitliout,  to  furnish  tbose  who  will  pay  for 
them,  with  any  statements  they  may  desire 
respecting  the  character  of  any  person  what- 
ever. 

Wri(ten  communications  are  often  made 
for  the  information  of  those  to  whom  they 
are  given,  and  for  their  information  only. 
Such  communications  contain  facts  neces- 
sary to  bs  known  by  those  to  whom  they 
are  made,  but  not  fit  to  be  divulged  to  the 
whole  world.     It  may  be  important  to  the 
members  of  a  family,   to  know  of  things 
ivhich  have  taken  place  in  their  family,  and 
which  have  been  disclosed  with  a  due  regard 
to  the  interest  of  the  persons  to  whom  the 
disclosure  is  made.     Such  disclosures,  al- 
though  injurious    to  some  other  persona' 
characters,  would  not  be  libels.     Can  it 
be  permitted,  that  persons  possessing  such 
communications   should    publish    them   to 
the  world,  if  they  will  only  give  the  names 
of  those  by  whom  they  are  made?     Such 
a  doctrine   might  furnish    amusement   to 
the  lovers  of  scandal,  but  it  would  cause 
much  misery  in   many  families.     It   is  a 
principle  of  our  law,  that,  whoever  wilfully 
assists  in  committing  an  unlawful  act,  be- 
comes answerable  for  all  the  consequences 
of  such  act.     What  reason  is  there  to  ex- 
cept the  circulation  of  slander  out  of  this 
rule  ?     He  who  prints  and  publishes  what 
was  given  to  him  in  manuscript,  has  to  an- 
swer  for  by   far  the  greatest  part  of  the 
mischief  that  the  statement  has  occasioned. 
But  it  has  been  said  at  the  bar,  that  these 
pleas  are  primdfacie  answers ;  and  that  the 
circumstances  which  are  to  shew  that  the  pub- 
lication was  not  honestly  made,  are  to  come 
from  the  plaintiiFin  his  replication,  or  to  be 
proved  under  the  general  replication  of  de 
injurid.     The  defendant  oiiglit  to  know  the 
state  of  the  author,  and  the  circumstances 
in  which  he  wrote  the  libel.     The  plaintiff 
may  be  ignorant  of  these  circumstances ; 
the  law  requires  that  facts  should  be  proved 
by  him  who  ought  to  have  the  means  of 
knowing  them,  and  not  by  him  who  must 
be  presumed  ignorant  of  them.     But  the 
pleas  do  not  present  a  primd  facie  defence, 
riiey  offer  nothing  that  requires  an  answer. 
Because  one  man  does  an  unlawful  act  to 
any  person,  another  is  not  permitted  to  do 
a  similar  act  to  the  same  person  ;  wrong  is 
not  to  be  justified  or  excused  by  wrong. 
If  a  man  receive  a  letter  with  authority 


from  the  author  to  publish  it,  the  person 
receiving  it  will  not  be  justified,  if  it  con- 
tains libellous  matter,  in  inserting  it  in  the 
newspaper.     No  authority  from  a  third  per- 
son will  defend  a  man  against  an  action 
brought  by  a  person  who  has  sufiered  from 
an  unlawful  act.     If  the  receiver  of  a  letter 
publishes  it  without  authority,  he  is,  from 
his  own  motion,    the  wilful   circulator   of 
slander.     This  seems  to  be  a  case  of  the 
latter  description  ;  but  if  published,  either 
with  or  without  the  authority  of  the  writer, 
it  can  never  be  a  justification,  nor  can  the 
previous  publication  be  set  up  in  mitiga- 
tion of  damages,  without  proof  that  the 
author  believed  it  true,  and  had  some  rea- 
sonable cause  for  publishing  it.     We  are 
not  to  endure  a  reproach  against  our  neigh- 
bour ;  what  then  is  our  moral  duty,  if  we 
hear  anything  injurious  to  the  character  of 
another?     If  what  we  have  been  told  does 
not  concern  the  public,  or  the  administra- 
tion of  justice,  we  are  to  lock  it  tip  for  ever 
in  our  own  breasts ;  we  are  on  no  account 
to  report  it  to  gratify  our  enmity  to  any  par- 
ticular person,  or,  for  that  more  common 
course  cf  slander,  to  gratify  the  malice  that 
exists  by  a  desire  to  raise  ourselves  above, 
or  keep  ourselves  upon  an  equality  with, 
our  neighbours,  by  injuring  their  charac- 
ters.    The  statements  published  relative  to 
the  plaintiff  do  not  concern  the  public;  they 
are  not  disclosed  in  the  course  of  the  admi- 
nistration of  justice;    nor  does  it  appear 
from  the  pleadings,  that  the  defendant,  in 
making  this  virulent  attack  on  the  plaintiff, 
has  the  excuse  that  he  published  this  paper 
in  his  own  defence.     But,  before  he  used 
this  statement  in  any  manner,  he  was  bound 
to  satisfy  himself  that  it  was  true,  and  he  does 
not  even  say  that  be  believed  it.     Before 
he  gave  it  general  notoriety,  by  circulating  it 
in  print,  he  should  have  been  prepared  to 
prove  its  truth  to  the  letter ;  for  he  had  no 
more  right  to  take  away  the  character  of 
the  plaintiff  without  being  able  to  prove  the 
truth  of  the  charge  that  he  had  made  against 
him,  than  to  take  his  property  without  being 
able  to  justify  the  act  by  which  he  pos- 
sessed himself  of  it.     Indeed,  if  we  retiect 
on  the  degree  of  suffering  occasioned  by 
loss  of  character,  as  compared  with  that  oc- 
casioned by  loss  of  property,  we  must  feel 
that  the  amount  of  the  former  injury  far 
exceeds  that  of  tlie  latter.    We  are  war- 
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fttnted  in  sAyitlg,  thftt  the  def^ntlaht  hfts 
made  a  very  aeiious  charge  against  the  cha- 
racter of  the  plaintiff,  without  being  pre- 
pared to  make  it  good;  fott  if. he  could 
have  proved,  that  what  he  lias  published  i^ 
true,  he  might  have  put  the  truth  of  his 
Btitlement  on  the  record,  as  his  justification. 

Judgment  for  the  plaintiff. 


Jan.  28.   (^ 


1829. 


DILLON  AND  OTHERS,  ASSIGNEES 
OF  HENNELL,  A  BANKRUPT, 
t;.  EDWARDS  AND  SEAMER. 


Warrant  of  Attorney — when  and  how  Jiled, 

The  statute  S  Geo,  4.  c.  SO.  g,  I,  enacts, 
that  within  twenty^one  days  after  the  execU' 
Hon  of  every  warrant  of  attorney  to  confess 
judgment  m  a  personal  action,  such  warrant 
must  he  fled,  together  with  an  affidavit  of  the 
thne  of  the  execution  thereof,  with  the  clerk 
oftfie  dockets  and  judgments.  An  affidavit, 
fled  with  the  warrant  njf  attorney,  stating,  t/tttt 
the  defendant  was  present,  and  saw  the  warrant 
tif  attorney,  dated  the  t5th  of  April  1827, 
signed,  sealed,  and  delivertid  by  the  party  in 
ihe  warrant  named  and  delivered,  as  andfot 
his  act  and  deed,  is  not  sufficient,  inasmuch  as 
it  did  not  set  forth  the  time  of  the  signing, 
Haling  and  delivery,  nfithin  the  tenns  of  the 
itatute. 

This  ^as  an  action  of  trover,  brought  by 
the  plaintiH^,  assignees  of  Frederick  Hen- 
nell,  under  a  commission  of  bankrupt,  bear- 
ing date  the  9th  of  August  1827,  against 
the  defendants,  George  Nigel  Edwards, 
esq.  sheriff  of  Bedfordshife,  and  James 
Seamer,  a  creditor  claiming  under  a  judg- 
ment and  execution  against  the  goods  arid 
chattels  of  the  said  Frederick  Hennell. 
The  action  Was  brought  to  recover  from 
the  defendants  the  sum  of  3i^L  14^.  4(f., 
beihg  the  amount  of  a  levy  made  under  a 
writ  of  jf^ri  facias,  sued  out  by  the  defen- 
dant Sciamer,  and  levied  by  the  sheriff  upon 
the  goods  and  chattels  of  the  said  bankrupt 
before  the  commission  issued  under  which 
the  pUintiffs  were  chosen  assignees. 

The  cause    was   tHed,    at  the  Sittings 

afler  the  last  Hilary  term,  at  Westminster, 

before  Mr.  Justice  Park,  and  the  following 

facts  which  appeared  upon  the  trial,  were 

^directed  by  the  learned  Judge,  with  the 


consent  of  the  respective  parlies,  to  be 
turned  into  a  special  case  for  the  opinion  of 
the  Court ;  and  the  jury  found  a  verdict  for 
the  plaintiffs,  damages  342/.  14«.  id,  sub- 
ject to  such  opinion. 

The  commission  issued  on  the  9th  Augtist 
1827,  and  the  plaintiffs  were  chosen  assig- 
nees on  the  24th.  The  bankrupt  Hennelt 
carried  on  (he  business  of  a  linen-draper, 
at  Pot  ton,  in  the  county  of  Bedford.  On 
the  27th  of  April  1827,  a  warrant  of 
attorney,  under  which  the  said  James  Sea- 
mer claimed,  was  filed  at  the  warrant  of 
attorney  office,  which  warrant  of  attorney 
was  as  follows  : — 

<  "To  John  Oilman,  and  Isaac  Piggott, 
gentlemen  attornies  of  his  Mstjesty's  Court 
of  King's  Bench,  at  Westminster,  jointly 
and  severally,  or  to  any  other  attorney  of 
the  same  Court  of  King's  Bench. 

"  These  are  to  desire  and  authorize  you,  the 
attornies  above  naitied.  or  any  one  of  you, 
or  any  other  attorney  of  the  Court  of  King's 
Bench  aforesaid,  to  appear  for  me,  Frede- 
rick Hennell,  of  Potton,  in  the  county  of 
fiedford,  draper,  as  of  Hilary  term  last, 
Easter  term  next,  or  any  other  subsequent 
term,  and  then  and  there  to  receive  a  de- 
claration for  me  in  an  action  of  debt  for  the 
sum  of  600/.  for  money  lent  and  advanced 
to  ftie  by  James  Seamer,  of  Potton  afore- 
said, carpenter,  at  the  suit  of  the  said  James 
Seamer,  and  thereupon  to  confess  the  same 
action,  or  else  to  suffer  judgment  by  ful 
dicit,  or  otherwise,  to  pass  against  mfe  in  the 
same  action,  and  to  be  thereupon  entered 
up  against  me  of  record  of  the  said  court, 
of  the  said  sum  of  600/.  and  costs  of  suit. 
And  I,  the  said  Frederick  Hennell,  do 
hereby  further  authorize  and  empower  you 
the  said  attornies,  or  any  one  of  you,  afker 
the  said  judgment  shall  be  entered  up  as 
aforesaid,  for  me  &nd  in  my  name,  and  as 
my  act  and  deed,  to  sign,  seal,  and  execute 
a  good  and  sufficient  release  in  the  law  to 
the  said  James  Seamer,  his  heirs,  executors, 
and  administrators,  of  all,  and  all  manner  of 
error  and  errors,  writ  and  writs  of  error, 
and  all  benefit  and  advantage  thereof,  and 
all  misprisions  of  error  and  errors,  defects 
and  imperfections  whatsoever,  had,  made, 
committed,  done,  or  suffered  in,  about, 
touching,  or  concerning  tlie  aforesaid  judg- 
ment, or  in  anywise  relating  thereto,  or  m, 
about,  touching,  or  cbntierning  aby  writ,  wiir* 
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raqt,  prqcess,  declaration,  plea,  entryi  or 
other  procee(]ings  whatsoever,  or  any  way 
concerning  the  same.  And  what  you,  th^ 
sf^id  attornies,  or  any  one  of  you,  ^ball  do, 
or  cause  to  be  done  in  the  premises,  or  any 
of  them,  this  shall  be  to  you  and  every  of 
you,  a  sufficient  warrant  and  authority  :  in 
witness  whereof,  I,  the  said  Frederick 
{lennell,  have  hereto  set  my  hand  and  seal, 
the  ^oth  day  of  April  1S27. 

"  Frederjck  Hennelh 

**  Signed,  sealed  and  delivered  in  the  pre- 
sence of  Robert  Haynes,  clerk  to  Mr.  King, 
solicitor,  Potton. 

"  Memorandum — That  the  before-written 
^^arrant  of  attorney  is  given  and  executed 
by  me,  the  before-named  Frederick  Hennel], 
for  securing  to  the  before-named  James 
Searaer,  the  sum  of  300/.  with  interest  for 
the  same,  at  and  after  the  rate  of  5L  per 
cent*  per  annum*  frona  the  day  of  the  date 
thereof.  Witness  my  hand,  the  25di  day 
of  April  1 827," 

With  the  above  warrant  of  attorney,  and 
at  the  time  of  filing  thereof,  to  wit,  on  the 
27ih  of  April  1827,  the  following  affidavit 
was  also  filed  in  the  King's  Bench  :*-^ 

*'*  Robert  Haynes,  of  Potton,  in  the  county 
of  Bedford,  clerk  to  George  King  of  the 
same  place,  attorney- at-law,  maketh  oath, 
and  saith,  that  he  was  present,  and  did  see 
a  certain  warrant  of  attorney  (a  true  copy 
whereof  is  hereunto  annexed),  bearing  date 
the  25th  of  April  1327,  duly  signed,  sealed, 
and  delivered  by  the  said  Frederick  Hennell, 
in  the  said  warrant  of  attorney  named,  as 
find  for  his  act  and  deed  delivered ;  and  that 
the  name  set  and  subscribed  thereto,  is  of 
the  proper  handwriting  of  the  said  Frede- 
rick Hennell ;  and  that  the  name  '  Robert 
Haynes'  thereunto  also  set  and  subscribed, 
18  of  the  proper  handwriting  of  him,  this 
deponent,  Robert  Haynes.  Sworn  at  Big- 
gleswade, in  the  said  county  of  Bedford, 
this  26ih  pf  April  1827,  before  me,  Robert 
Lindsell,  a  commissioner  of  the  Court  of 
King's  Bench  at  Westminster." 

On  the  Uth  of  July  1827,  judgment 
by  nil  dicU  was  entered  up  upon  the  said 
warrant  of  attorney ;  and  on  the  same  di^i 
the  defendant,  James  Seamer,  sued  out  a 


writ  of  execution  frpin  his  M^esty's  Court 
of  King's  Bench,  indorsed  to  levy  the  sum 
of  307 L  1Q«.  94»  besides  sheriff  *#  pound? 
age,  officer's  fees,  and  all  incidental  expenseai 
and  the  defendant,  George  Nigel  Edwardsi 
as  sheriflP,  to  whom  the  said  writ  of  execu- 
tion was  directed,  levied  thereunder  the 
sum  of  307/.  lOf.  9d,  upon  the  goods  and 
chattels  of  thp  said  bankrupt  Hennell,  which 
said  goods  ai)d  chattels,  the  said  George 
Nigel  Edwards  had  in  hi^  possession  un- 
disposed of  at  the  time  of,  and  afler  the 
issuing  of  the  commission  against  the  said 
Frederick  Hennell ;  and  also,  on  the  22nd 
of  September  li)27,  and  previously  to  the 
commencement  of  the  action,  a  demand 
vvas  duly  made  upon  each  of  the  defen? 
dants  by  the  plain tifis,  for  the  delivery 
to  them  of  the  said  goods  and  cliattels 
so  seized  and  undisposed  of  as  afore^ 
said,  under  the  said  last-mentioned  judg^ 
ment,  and  writ  of  execution  s  but  the  same 
were  refused  to  Ue  given  up  by  the  de^ 
fendants  to  the  plaintiffit,  and  were  after- 
wards sold  by  the  defendants  under  the  levy 
as  aforesaid* 

For  the  plaintiff,  it  was  contended, — first* 
that  the  warrant  of  attorney,  and  affidavit  of 
the  execution  thereof,  were  not  conformable 
with  the  directions  of  the  statute,  8  Geo.  4. 
c.  39,  inasmuch  as  the  time  of  the  signing, 
sealing,  and  delivering  of  the  said  warrant 
of  attorney,  was  not  set  forth. in  the  affida- 
vit filed,  upon  the  filing  of  the  same;  and 
that  such  warrant  of  attorney  was  not  there^ 
fore  available  against  the  title  of  the  plain* 
tiffs,  as  assignees  of  the  bankrupt  HennelL 
Secondly,  that  the  execution  in  question 
was  invalid  under  the  108th  section  c^ 
6  Geo.  4.  c.  16.  The  defendant,  on  the 
contrary,  contended,  that  the  provisions  of 
the  warrant  of  attorney  act  were  pro* 
perly  and  substantially  complied  with ;  and 
that  the  108th  section  of  6  Geo.  4.  c.  16. 
did  not  apply  to  the  execution  in  question. 
If  the  Court  should  he  of  opinion,  that  the 
verdict  ought  to  sfknd  for  the  pJalntiiTs,  it 
was  to  be  entered  for  the  sum  of  342/.  14i. 
4ci.  with  costs.  But  if  the  Court  should 
be  of  a  contrary  opink>n,  a  nopsuit  was  to 
be  entered. 

This  case  now  came  on  for  argument, 
when  Mr,  Serjeant  ff i7(ff,  for  the  plaintii]^ 
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premised,  tliat,  as  there  had  heen  a  recent 
decision  on  the  108th  section  of  the  statute 
6  Geo.  4.  c.  16,  the  principles  of  which 
must  govern  the  present,  it  was  sufficient  to 
shew,  that  the  execution  in  question  was 
invalid  under  that  statute.  In  Notley  v. 
Buck{\\  where  A.  obtained  a  judgment 
by  confession,  or  by  nil  (Ucit,  against 
B.,  and  issued  a  f*  fa.,  under  which  B.'s 
goods  were  seized;  and,  whilst  the  goods 
remained  unsold  in  the  sheriff's  hands,  B. 
committed  an  act  of  bankruptcy,  on  which 
a  commission  was  issued,  the  sheriff,  after 
notice  of  the  commission,  sold  the  goods, 
and  paid  over  the  proceeds  to  A., — it  was 
held,  that  the  amount  might  be  recovered 
from  the  sheriff  by  the  assignees  of  B.  as 
money  had  and  received  to  their  use.  But 
the  Court  raised  a  doubt,  whether  the  sale  by 
the  sheriff,  after  such  notice,  was  wrongful, 
and  would  support  an  action  of  trover; 
and  Lord  Chief  Justice  Tenterden  there  said, 
that,  '*  the  seizure  being  prior  to  the  act  of 
bankruptcy,  it  was  unnecessary  to  say,  whe- 
ther the  sale  was  lawful  or  not.  The  sale 
might  be  lawful,  and  yet  the  proceeds 
might  belong  to  the  assignees ;  or,  if  the 
sale  were  not  lawful,  the  tort  might  be 
waived.  The  sheriff  might  certainly,  in 
some  cases,  be  placed  in  a  situation  of  very 
considerable  difficulty ;  but  this  difficulty 
is  of  the  same  kind  as  in  the  case  of  an 
alleged  prior  act  of  bankruptcy,  and  he 
has  the  same  means  of  redress.  The  only 
distinction  between  that  case  and  the  pre- 
sent is,  that  there  the  form  of  action  was 
for  money  had  and  received ;  whilst  here, 
the  plaintiffs  seek  to  recover  in  trover,  it 
may,  however,  be  said,  that  the  c»seo{fVymer 
T.  Kemble(2)  is  applicable  to  the  present, 
where  A.,  having  a  debt  from  B.  secured  to 
him  by  warrant  of  attorney,  entered  judgment 
by  lion  sum  informalus,  issued  a  Ji»fa,,  and 
took  from  the  sheriff  a  bill  of  sale  of  the 
goods  seized ;  and  B.  having  soon  after- 
wards become  bankrupt,  his  assignees  took 
possession  of,  and  sold  the  goods  so  trans- 
ferred to  A.,  who  brought  an  action  of  trover 
for  tliem, — it  was  held,  that  he  was  not  a  cre- 
ditor having  security  for  his  debt  within 
the  6  Geo.  4.  c.  16.  s.  108,  and  that  he  was 
entitled  to  recover.     Yet  that  case  is  distin- 

(1)  1  M.  &  R.  68;  1.  c.  8  B.  &  C.  160;  s.c.  8 
Lsw  Joam.  K.B.S71. 
(«)  6B.&C.479;  S.C.6  LawJoarB.K.B.232* 


guisliable ;  as  there,  the  plaintiff  was  a  sa- 
tisfied  creditor;    and  the  Court  held  the 
action   to  be  well  brought,   as  tlie  goods 
seized  were  his ;  and  he  was  not,  therelbrc, 
in  fact,  a  creditor  at  the  time  of  the  act  of 
bankruptcy.     In  Taylor  v.  Taylor (JS),  the 
Court  refused  to   set  aside    an   execution 
issued  upon  a  judgment  obtained  by  de- 
fault, confession,  or  nil  dicil^  and  served 
and  levied  by  seizure  upon  the  property  of 
a  bankrupt  before  his  bankruptcy,  the  sta- 
tute G  Geo.  4.  c.  16.  a.  108.  not  rendering 
the  execution  in  such  case  void,  but  merely 
enacting,  that  the  plaintiff  in  such  execution 
shall  share  rateably  with  the  other  creditors. 
I'hat,  however,  was  a  summary  application 
to  the  Court  to  set  aside  a  judgment,  which 
was  refused ;  but,  in  Notley  v.  Buck,  the 
goods  were  sold  before  the  commission,  as 
in  this  case,  and  the  execution  creditor  had 
no  interest  in  the  proceeds;   and  conse- 
quently, the  plaintiffs,  as  assignees,  were 
alone  entitled  to  recover.     The  main  ques- 
tion  is,   whether   the   sheriff  was,  under 
the  circumstances,  authorized    in    selling 
the  goods.     The  108th  section  of  the  sta- 
tute is    in  the  nature  of  a  statutable  ra- 
persedeaSf  and  the  sheriff  had  no  right  to 
do  anything,  except  to  work  out  satisfac- 
tion, and  thereby  afford  a  remedy  to  the 
plaintiff  in  the  execution.     Although,  by 
the  enacting  part  of  the  108th  section,  no 
execution  creditor  is  to  receive  more  than 
a  rateable  part  of  his  debt,  yet  the  pro- 
viso operates  as  a  distinct  enactment,  by 
which  he  is  to  be  paid  rateably  %vith  the 
other  fair  creditors  ;  and  the  108th  section 
of  the  G  Geo.  4.  is  introduced  in  lieu  of  the 
9th  section  of  the  statute  21  Jac.  1.  c.  19, 
and  a  rateable  distribution  could  not  be 
made  until  the  final  dividend  had  been  as- 
certained and  fixed.     Here,  the   demand 
was  made  on  the  sheriff  by  the  assignees, 
and  he  was  aware  that  Hcnnell  had  become 
bankrupt;  and,aAer  the  demand,  he  %vas  not 
obliged  to  proceed  further ;  but  it  was  his 
duty  to  apply  to  the  Court  for  protection. 
The  object  and  language  of  the  late  statute 
is,  that  an  execution  is  not  to  be  used  to 
the  prejudice  of  the  creditors  at  large;  and 
as  the  execution  creditor  is  to  be  paid  rate- 
ably with  such  creditors,  the  sheriff  was 
bound  to  hold  his  hand,  and  not  proceed  to 

(3)  5  Bam.  &  Cress,  59f . 
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a  8ale  «Aer  he  bad  knowledge  th^t  Hennell 
had  ooannitted  «o  act  of  bankniplcy.  Bui, 
aa  he  did  90,  he  is  clearly  a  vrpng-doer,  and 
liable  to  tbo  plaintiffs,  the  sate  being  iqva« 
lid  oodei  tbi»  lO^tb  section  oi  the  statute. 
With  ipespeci  to  the  warrantor i|Uorney»  it  is 
deal  that  it  was  not  oonfor mable  with  the 
terms  of  the  stafinle  5  Geo*  4,  c.  59,  as  the 
tftoie.  of  the  €»;eoutioo.  was  not  set  forth  in 
the  affidavit  madiSupoA  the  Qling  of  the  war- 
rant of  attorney^  Tlte  tioe  that  a  warrant 
of  atu^rney  is  giyen  and  executed,  is  the  only 
iiuiierial  thiog  to  be  looked  ati  and  not  the 
day  it  is  fifed ;  and  in  Hunt  v.  Jennings  (^), 
where  A>  gave  certain  creditors  a  bond,  in 
the  common  form,  conditioned  for  the  pay- 
meat  of  a  sum  certain ;  and,  at  the  same 
time,  executed  a  deed  of  the  same  date, 
reciting  the  bond»  and  declaring  that  it 
should  be  lawful  tor  the  obligees  tp  com- 
mence an  action  thereon,  and  proceed  to 
judgment,  whenever  they  should  think  fit ; 
and  that,  upon  judgment  being  obtained, 
they  should  be  at  li^rty,  at  their  will  and 
pleasure,  nt  any  time,  to  sue  out  execution 
thereon ;  and  that  it  Vas  further  agreed, 
that  any  judgment  obtitfned  on  the  bond 
should  stand  as  a  security  for  the  payment 
to  die  oUigees,  on  demand,  of  all  such  sums 
of  money  as  then  wei;e  or  might  thereafter 
beconie  due  to  them  from  the  obligor— it 
was  held,  that  this  was  a  contrivance  to  de- 
feat the  provisions  of  the  Warrant  of  Attor- 
ney Act,  S  Geo.  4.  c.  39 ;  and,  therefore, 
void  as  against  the  other  creditors  of  the 
tM^or,  who  had  become  bankrupt.  The 
righu  and  liabilities  of  the  parties  attach  at 
the  moment  of  executioji ;  and  i^  i^  no.t  for 
the  Court  to  inquire  into  that  fact,  but  ijL.  is 
the  duty  of  the  party  to  express  it  in  the  affi- 
^vit  at  the  time  the  warrant  of  attorney 
is  filedv 

Mr.  Serjeant  Taddy^  contra.-r-FirBt,  it  is 
qiyite  clear>,  that,  under  the  circumstances, 
an  action  oi.  trover  is  not  maintainable 
against  the  defendants.  The  object  of  the 
108th  section  of  the  6  Geo.  4.  was  to  pre- 
serve the  security  a  creditor  might  have 
for  hia  debt ;  and  it  cannot  be  dented  for  a 
moment,  that  an  execuUqn  creditor  falls 
ivithin  difs  class  of  creditqrs  mentioned  in 
that  clause.  In  Wy^aiier  v.  Kembkt  h<xi 
Tenterdea  sajdy  '*  Th/s  statute  is  certainly 

(4)  8DQif.&R];l.«l4. 
Vol.  VII.  C.P. 


obscure;  but  I  think  that  a  reasonable  con- 
struction has  been  given  to  it  by  the  plain- 
tiff's counsel ;  for,  it  seems  to  me  that  the 
plaintiff  is  not  within  the  class  of  persons 
therein  mentioned.  He  was  apt,  at  the 
time  o£  the  bankruptcy,  '  a  creditor  having 
security ;'  fqr  he  had  been  paid  by  means 
of  the  execution  befpre  the  bank.ruptcy  pc*. 
curred.  The  section  in  question  first  pro^ 
vides,  that  '  no  creditor  having  security 
for  bis  debt,  &c.  shall  receive  upon  any 
such  security  more  than  a  rateable  part 
pf  such  debt;'  then  follows  an  exception 
pf  certain  psses,  '  except  in  reason  of  any 
execution,  or  extent  served  and  levied  by 
seizure  upon,  or  any  mortgage  of,  or  lien 
upon  any  pai:t  pf  the  property  of  tiie  bank- 
rupt before  the  bimkruptcy/  Xhat  applies 
to  creditors  having  security ;  for  a  person 
who  baa  levied  by  seizure  is  such  a  creditor : 
he  has  a  security  by  his  right  to  have  the 
goods  sold.  Then  comes  the  proviso,  that 
'  no  creditor,  though  fox  a  valuable  consi- 
deration, who  shall  sue  out  execution  upon 
any  judgment  obtained  by  default,  confes- 
sion, or  nil  dicitf  shall  avail  himself  of  such 
execution  to  the  prejudice  of  other  fair 
creditors,  but  shall  be  paid  rateably  with 
such  creditors/  Npw,  ^at  only  limits  the 
exception,  and  the  exception  applies  only 
to  cases  falling  within  the  first  part  pf  the 
section,  viz.  those  of  creditors  having  Sfecu- 
rity<  The  present  plaintiff  was  not,  at  the 
time  of  the  bankruptcy,  a  creditor  at  all ; 
andi  therefore,  cannot  be  within  the  opera- 
tion, of  the  statute."  And,  in  Taylor  v.  Tay- 
/jpr,  Mr.  Justice  Holroyd  said,  "  The  act 
does  not  say,  that  the  execution  should  be 
void,  or  that  the  creditor  shall  not  avail 
himself  of  it ;  but  merely,  that  he  shall  not 
avail  himself  of  it  to  the  prejudice  of  other 
fair  credi|tors,  but  shall  be  paid  rateably 
with  them.  If  the  true  construction  of  the 
apt  be  that  contended  lor  on  the  part  of  the 
assignee  of  the  bankrupt,  he  is  not  without 
II  remedy ;  he  may  bring  an  action  of  trover 
against  die  sheriff,  if  the  goods  be  removed, 
or  he  may  petition  the  Lord  Chancellor. 
The  question  upon  the  act  of  parliament  is 
of  very  general  importance.  It  is,  there- 
fore, fit  that  the  parties  should  have  an 
opportunity  of  raising  the  question  upon 
is6CPrd»  if,  indeed,  it  fanp  a  question  to  be 
determined  in  a  court  of  law ;  pf  which, 
bowevert  I  entertain  considerable  doubt." 
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In  Noiiley  ▼.  Buch^  no  one  but  the  ex^u- 
tion  creditor  proved ;  and  he  was,  there- 
fore, entided  to  all  the  proceeds  of  the 
sale.  There,  too,  the  sheriff  was  obliged  to 
sell,  and  although  the  proceeds  might  have 
been  paid  into  court,  the  execution  credi- 
tor would  not  be  deprived  of  his  remedy, 
as  he  might  sttU  claim  and  be  paid  rateably 
with  the  other  hand  fide  creditors  of  the 
bankrupt.  Here,  the  execution  creditor 
could  not  obtain  the  fruits  of  his  exe- 
cution, unless  the  sheriff  had  sold,  as 
he  was  commanded  to  do  by  the  writ. 
Although  it  has  been  said  that  the  108th 
section  is  in  the  nature  of  a  statutable  fti- 
persedeast  yet  the  legislature  has  not  so 
expressed  it ;  and,  although  an  execution 
creditor  may  have  no  interest  in  the  whole 
of  the  goods,  he  certainly  has  a  right  to  a 
part,  or  an  interest  in  the  proceeds  to  be 
acquired  by,  or  derived  from,  the  sale. 
The  goods  were  in  the  hands  of  the  sheriff 
from  the  moment  the  writ  was  delivered  to 
him  ;  and  if  the  assignees  be  held  entitled 
to  recover  them,  the  security  of  the  ex- 
ecution creditor  is  gone:  and  it  was  im- 
possible for  him  to  know  how  the  assignees 
might  ultimately  dispose  of  them. — With 
respect  to  the  warrant  of  attorney,  it  is 
found  as  a  fact,  that  it  was  filed  on  the 
ftXth  of  April;  and  that  an  affidavit  was 
also  filed  on  that  day,  in  which  it  was  sworn 
that  the  warrant,  dated  on  the£5th,  was  duly 
signed,  sealed,  and  delivered,  by  Hennelf. 
It  must,  therefore,  be  assumed,  that  it  was 
either  executed  on  the  day  it  bore  date,  or 
on  the  following  day;  or,  at  all  events, 
previously  to  its  being  filed,  which  is  suffi- 
cient to  satisfy  the  terms  of  the  statute. 

Bjf  the  Court — Two  points  have  been 
raised  in  this  case — the  first,  on  the  sta- 
tute S  Geo.  4.  c.  Sd ;  the  second,  on  the 
^  Geo.  4.  c.  16.  s.  108.  It  is  unnecessary 
to  consider  the  latter  point,  for  we  are  of 
opinion  that  the  plaintiffs  are  entitled  to 
recover,  as  the  affidavit  of  the  execution  of 
the  warrant  of  attorney  was  not  in  conformity 
with  the  directions  of  the  statute  8  Geo.  4 ; 
and,  therefore,  that  the  warrant  of  attorney 
was  not  unavailable  against  the  plaintiffs,  as 
assignees  of  the  bankrupt  Hennell.  The 
only  difficulty  we  felt  was,  whether  the 
sheriff  could  be  made  responsible,  as  be 
could  not  know  whether  the  judgment  had 


been  entered  on  an  unavailable  security  or 
not.  Generally  speaking,  although  a  judg- 
ment be  void,  if  the  writ  be  good,  the  she- 
riff is  protected  by  virtue  of  the  writ;  yet,  if 
both  the  judgment  and  execution  be  void,  as 
in  this  case,  both  the  parties  are  liable* 
The  statute  declares,  that,  within  twenty- 
one  days  after  the  execution  of  every  war- 
rant of  attorney  to  confess  judgment  in  a 
personal  action,  such  warrant  must  be 
filed,  together  with  an  affidavit  of  the  time 
of  the  execution  thereof;  and  that,  in  case  of 
bankruptcy,  unless  such  warrant  shall  not 
have  been  filed  as  aforesaid,  such  warranty 
and  the  judgment  and  execution  thereon, 
shall  be  deemed  fraudulent  and  Toid  against 
the  assignees.  The  legislature  required  a 
full  and  perfect  affidavit  of  the  precise 
time  when  the  warrant  of  attorney  was  ex- 
ecuted ;  and  here,  the  time  of  the  execution 
is  not  suffidently  expressed.  The  object  of 
the  statute  was '  to  prevent  frauds,  and  its 
spirit  and  letter  must  be  strictly  attended  to; 
and  if  the  affidavit  does  not  state  the  day 
of  the  execution,  the  statute  is  not  complied 
with.  Here,  the  sheriff  must  be  consi- 
dered as  standing  in  the  same  situation  M 
the  plaintiff  in  the  execution;  and,  although 
the  word  void  has  sometimes  been  con- 
strued as  vindabUf  yet,  as  the  terms  of  the 
statute  are  clear,  we  are  bound  by  them, 
and  must  decide  accordingly. 

Poeiea  to  the  pimin^s. 


1829.     >     CARBW,  DElfAKDAHT. 
Feb.    8.  }      WHITS,  TENANT. 

Recovery — when  and  how  paued. 

Although  the  notarial  seal  ttgixed  to  the 
acknowledgment  of  a  warrant  of  attomef 
taken  abroad,  was  broken  to  fneeet  and  de- 
etroyed,  the  Court  allowed  the  reeooery  to 
pa»9,  on  an  affidavit,  thai  the  eeal  was 
duly  affixed  at  the  time  the  oath  was  ochn- 
wistered. 

Mr,  Serjeant  Edward  Lowes  moved  that 
this  recovery  might  pass,  although  there  was 
no  notarial  seal  affixed  to  the  affidavit  of 
the  commissioner  who  took  the  acknow- 
ledgment of  the  warrant  of  attorney.  The 
learned  Serjeant  produced  an  affidavit,  which 
stated,  that  the  acknowledgment  was  taken 
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io  Upper  Csmida;  and  that  the 
certificate  of  the  oath  administered  to  the 
commitsioner  had  heen  duly  sealed ;  that* 
when  it  arrived  in  this  country,  the  seal 
was  broken  in  two  or  three  pieces ;  and 
that  when  it  was  sent  to  the  cursitor,  a  small 
part  of  the  wax  remained,  which  had  since 
beoome  detached,  and  was  lost,  and  that  the 
officer  would  not  allow  the  recovery  to  pass, 
for  want  of  a  seal. 

The  Caitrt  ordered  the  facts,  as  to  the 
disuniting  and  loss  of  the  seal,  to  be  en* 
grossed  on  parchment,  and  filed  with  the 
other  documents  relating  to  the  recovery ; 
which  having  been  done*  it  was  allowed  to 
pass. 


J9.     7 
.3.    3 


AHONTKOUS. 


1829 
Feb 

Practice -s-C/iniMcetMry  Ccunttt  where 
etruckout. 

In  an  aeikm  against  coach  proprkiorSffor 
not  conveying  the  plaintiff  and  his  luggage^ 
the  declaration  contained  several  counlSf  lay" 
ing  the  breach  of  contract  in  various  waySf 
but  not  materially  altering  the  one  from  the 
other f — the  Court  would  not  order  any  of  the 
counts  to  be  struck  out^  as  the  plaint^  might 
he  defeated  at  the  trials  on  the  ground  ^  a 
variance  between  the  declaration  and  proof 

Mr.  Setyeant  SpankiCf  on  a  former  day  in 
this  term,  obtained  a  rule  nut,  that  the  se<* 
cond  and  third  counts  of  the  declaration  in 
this  cause  might  be  struck  out.  The  action 
was  brought  against  the  defendants,  who 
were  coach  proprietors,  for  not  conveying 
the  plaintiff  from  London  to  Liverpool  by 
their  coach.  The  first  count  stated,  that 
the  plaintiff  took  a  seat  or  place  m  the  de» 
ftndant's  coach  to  be  conveyed,  with  his 
lu^^ge,  from  London  to  Liverpool.  The 
second  count  stated,  that  the  plaintiff  took 
a  place  on  the  defendant's  coach  to  be  con- 
veyed from  London  to  Liverpool ;  and  the 
third,  that  it  was  the  doty  of  the  defendants 
to  provide  the  plaintiff  with  a  proper,  safoy 
and  convenient  place,  for  himself  and  his 
luggage,  in  or  upon  the  defendant's  coach. 

Mr,  Serjeant  fVilde  now  shewed  cause ; 
and  submitted  that  all  those  counts  were 
necessary,  in  order  to  guard  against  a  vari- 


ance ;  and  that  the  question  to  be  tried  was, 
whether  the  defendants  were  justified  in 
putting  the  plaintiff's  luggage  in  a  swing 
under  the  coach ;  and,  as  they  refused  to 
put  it  on  the  roof,  the  plaintiff  declined 
going  his  journey. 

The  Court  observed,  that,  as  the  practice 
with  regard  to  variance  between  the  decla- 
ration and  proof  had  increased  to  an  alarming 
degree,  all  the  counts  might  stand ;  and  they 
trusted  that  it  would  shortly  be  remedied, 
and  that  the  best  mode  would  be  of  adapt* 
ing  the  proof  to  the  declaration  in  diis  cause, 
by  an  arrangement  between  the  parties  at 
Nisi  Prius. 

Rule  discharged* 


1  gag       "^ 
Feb    4      \     BU8HHBLL  V.  LEVI. 

Costs — Phuntiff*s  right  to,  where  re- 
strained  by  Court  of  Conscience  Act* 

Where  an  cfficer  of  tlte  Sherff  of  Middle- 
sex resided  and  carried  on  his  business  in 
tJkat  county f  but  kept  an  ofice  or  counting- 
lunue  in  the  city  of  London^  in  partnershipwith 
his  son : — Heldf  that  he  must  be  taken  to  be 
a  person  seeking  his  Uvelihood  in  London, 
within  the  meaning  of  the  London  Court  of 
RefueHs  4ct^  39  ^  40  Qeo^  9t  c.  1 04«  <•  $« 

This  was  an  action  of  assumpsit  for  work 
and  labour  in  repairing  the  defendant's  gig. 

At  the  trial,before  Lord  Chief  Justice  Best, 
at  Guildhall,  at  the  Sittings  after  the  last 
term,  the  plaintiffobtained  a  verdict  for  42. 8#. 

Mr,  Serjeani  Andrews,  on  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the  plain- 
tiff to  shew  cause  why  the  defendant  should 
not  be  at  liberty  to  enter  a  suggestion  on  the 
roll,  under  the  statute  S9  &  40  Geo  3.  c. 
104.  a.  5  (1),  in  order  to  deprive  the  plaintiff 

(1)  By  which  it  is  enacted,  "that  it  shall 
be  lawful  for  any  person  or  persons,  whether 
rending  wiUiin  the  city  of  London,  or  else- 
where,  also  bodies  pohtic  or  corporate,  and 
firatemities  or  brotherhoods,  whether  corpo- 
rate or  not  corporate,  who  now  have,  or  here- 
after shall  have,  any  such  debt  as  is  herein- 
before specified  or  mentioned,  or  any  other 
debt  or  debts,  owing  or  due  to,  or  claimed  or 
demanded  by  such  person  or  persons,  bodies 
politic  or  corporate^  and  fraternities  or  bro* 
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of  his  coits — that  he  #tt  tpebid;ent  in  the  city 
of  London,  and  seeking  his  Kvelihood  thei*e. 
He  founded  his  motion  on  an  affidavity  which 
sfated,  that  the  defendant  resided  in  New*^ 
man'-street,  Oxford-street,  and  that, previous 
to,  and  at  the  time  of  this  action,  and  ever 
since,  he  had  carried  on  the  business  of  a 
sheriff's  ofiSeer  in  Petter-kne,  in  the  city  of 
London,  under  the  firm  of  William  Levi  ft 
Son,  and  had  rented  an  office,  or  a  countings 
honbe,  jointly  with  his  son  and  partner,  in 
Fetter-lane,  and  had  sought  and  endeavoured 
to  get  his  livelihood  within  the  said  city  of 
London  by  his  aforesaid  business  bf  sheriff's 
officer,  in  partnership  with  his  son. — In 
TidcTi  Practice  (2)f  all  the  cases  relalting 
to  a  party's  residence  under  this  statute 
are  collected ;  and  from  thence  it  ap- 
pears, that,  where  a  defendant  resided  in 
Middlesex,  and  kept  a  warehouse  in  the 
city  of  London,  jointly  with  another  person, 
but  told  the  plaintiff,  that  he  did  not  keep 
the  wiuehouse,  and  the  plaintiff,  upon  in- 
quiry m  the  neighbourhood  where  it  was, 
could  obtain  no  intelligence  respecting  him, 
this  Court  would  not,  under  the  above  act  of 
pirliament,  exempt  the  defendant  from  pay- 
mg  costs,  on  the  ground  of  the  verdict  being 
nndetjive  pounds,  and  that  he  ought  to  have 
been  summoned  to  the  court  of  requests  : 
Jefferki  v.  Watts  (8).  But,  where  a  person 
rented  a  counting-house  in  the  city  of  London, 
jointly  with  another  person,  and  received 
orders  there  for  his  business,  the  Court  held 
that  he  was  within  the  jurisdiction  of  the  court 
of  requesu  for  the  city  ^f  L<Midon,thdUgh  he 

theilioods,  whether  corporate  or  not  oorf>o- 
rate,  not  exceeding  the  sum  of  62.,  from  any 
penon  or  persons  whomsoever  residing  or 
inhabiting  within  the  city  of  London,  or  the 
liberties  thereof,  or  keeping  any  house*  ware- 
house, shop,  shed,  stall,  or  stand,  or  seek^ 
iilg  a  livelihood,  or  trading  or  dialing,  within 
♦he  same  city  or  liberties,  to  cause  such  debtor 
or  debtors,  person  or  persons  from  whom  such 
debt  or  debts  shall  be  owkiff  or  due,  or  claimed 
or  demanded,  and  so  resi&nt,  inhabiting,  or 
keening  any  house,  warehouse,  shop,  shed, 
stall,  or  stand,  or  seeking  a  Hvelibood,  or 
trading  or  dealing  as  aforesaid,  to  be  warned  or 
summoned,  &c.,  and  that  no  ordeis,  decrees, 
judgments,  or  proceedings  shall  he  removed  or 
removable  into  any  other  court  by  c€rtuwm\ 
or  otherwise  howsoever.*' 

(S)  9Uft«dit.955,^. 

(3)  1  New  Rfp.  153, 


slept  and  teMed  hi  Soiahwark  :  Cmfi  ▼» 
Pilniitn  (4).  That  ease  is  expressly  m  poinc, 
and  must  govern  the  present;  and,  although 
in  Oray  ▼•  Cotdt  (5),  a  market-gardener,  wte 
rented  a  stand,  with  a  shed  over  it,  in  Fleet* 
market,  at  an  annual  rent,  which  he  occu- 
pied three  times  a  week,  on  marketHdayiy 
till  ten  bVlock  in  the  morning ;  after  whid^ 
and  on  all  other  days,  it  was  oceapied  by 
others,  was  held  not  to  keep  a  stand,  withjn 
the  meaning  of  the  London  Court  of  Re- 
qsiesta  Act,  so  at  lo  be  privileged  to  be 
ssied  theite  for  a  debt  imder  hi. : — saad  in 
^'niier  v.  Davu  (6),  a  perMQ  plying  as  b 
porter  ki  the  «iiy  of  London,  mi  reaorting 
to  a  heuae  of  eali  there,  bnt  txit  lodging  m 
thecity,  was  holden  not  to  be  a  person  "aeek<^ 
ing  his  livelihood  in  London,"  within  the 
meaning  of  the  above  act : — and  in  MiUer 
V.  fViUiamt  (7),  that  a  person's  occaaionaHy 
under-writing  a  policy  at  Lloyd's  Cofibe* 
lK>use,  where  he  had  a  seat,  wm  not  seek- 
ing his  livelihood  within  the  city,  so  as  to 
subject  him  to  the  jurisdiction  of  the  court. 
So,  in  KemseU  ▼.  Weei  (8),  where  a  oaal- 
mefchant  resided  and  carried  on  his  bosineas 
at  Lambeth,  in  Surrey,  but  kept  a  counting* 
house  in  the  city  of  London,  for  the  pnr^ 
pose  of  reeeiving  orders,  the  Court  held, 
that  he  waa  not  entitled  to  the  privil^e  of 
being  sued  only  in  die  London  Court  of 
Requests,  -n  a  person  seekiBg  his  livdihood 
in  the  city.— In  neither  of  theae  caaea  &id 
the  defendant  occupy  any  place  of  business 
constantly  within  the  city,  or  oeek  hia  live- 
lihood there,  but  only  went  there  occasion- 
ally. Here,  however,  it  is  sworn  that  the 
defendant  carried  on  his  boaiiieaa  and  rented 
premises  in  the  city  of  London,  and  wuof/bt 
to  obtain  his  living  diere  ;  an  that  it  mast 
be  inferred,  that  hia  offioa  in  Fettor-haie 
was  a  place  to  which  he  frequently  and  per^ 
manently  reaorted  c  and  the  occupation  faj 
him  and  his  son,  nusl,  on  the  autfaori^  of 
Crojl  V.  Pitman^  be  conaidered  aa  an  occn- 
pation  by  the  defendant  hiaoself. 

Mr.Serjeanl  Wilde  now  ehew€d  canae  oa 
affidaviu  which  stated,  that  die  defeadaiit 
carried  on  the  business  of  a  sheriff's  officer 
ia  partnership  with  this  aon,  at  a  iock-ap- 

(4)  a  Mu«li.t69;  s.c6TaiaM.6«& 

(5)  6  Eaut,  336. 
(^  «  Taunt.  196. 

5  Esp.  Rq>.  19. 

6  IMm,  k  JRyk  616. 
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hoase  in  Ncwmiati-Mreeit,  Oj^foi^d-street^ 
wbere  he  tiept  and  lived,  end  that  he  mm 
raled  »  an  occapier  thcfre  $  chat  procew  «a 
Lottdott  could  only  be  execnted  by  a  ser* 
jeant^at-maoe ;  and  that  the  defendant  waa 
Dot  a  penoQ  of  that  description,  bat  metdly 
an  officer  of  the  sheriff  of  Middlesex.  It 
was  also  sworn,  that  the  whole  of  the  woik 
for  which  the  present  acdoa  was  browghtt 
was  performed  in  that  ooanty,  and  that  the 
plaintiff  did  not  know  that  the  delendant 
had  an  office  in  London,  and  that  Lawrence 
Levi,  the  defendant's  sooi  was  rated  as  iIm 
occupier  of  the  premises  in  Fetter-lane. 
It  was  submitted,  that  this  case  was  distin- 
gaishable  from  Cr^  v.  Pitman ;  as  there, 
the  debt  waa  eootracted  in  the  city  of  Lon- 
don ;  whilst  here,  the  woik  was  done  in 
Middlesex,  where  the  delendant  actually  re^ 
aided  and  waa  rated.    B«t«-^ 

Th*  Cowri  held,  that,  as  the  statute  ap^ 
pUed  to  any  person  seeking  a  livelihood 
within  the  city  of  London,  the  case  of  Crefi 
V.  Pkman  asust  govern  the  present;  and 
that  the  affidavit  in  support  ci4r  the  applica*- 
tion  was  sufficient  to  Inring  the  de^ndant 
within  the  protection  of  the  act. 

RfUe  abiokUe* 


1829.     > 
.  6.  § 
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Limitations,  Statute  ot—Jflutt  acknow^ 
Uigment  sufficient  t9  take  a  case  out  of. 

On  ike  de/eniimiCs  being  applied  to  for 
pasfmeni  of  a  debt^  barred  by  the  Statute  of 
JjimkationB^  he  saidf  that  **  he  mmld  help  the 
plaintiff  to  5/.  if  he  could"  :-^Held,  that  this 
was  a  conditioned  promise  only;  and  that  it 
was  incumbent  on  the  plaint^  to  shew  that 
the  drfendant  was  of  ability  to  pay. 

This  was  an  action  of  assumpsit  for  goods 
sold  and  delivered.  The  delendant  pleaded, 
first,  the  general  issue  ;  and,  secondly,  ac- 
tio nan  accrevit  infra  sex  annos ;  on  which 
issues  were  joined.  The  defendant  paid 
ZL  6s,  into  court. 

At  the  trial,  brfore  Mr.  Justice  Gaselee, 
at  the  last  Assiaes  at  Stafford,  it  appeared 
that  die  whole  of  die  goods,  the  valve  of 
which  the  ptamtiff  sought  to  reeover,  wert 


ddlvered  to  the  defendant  in  the  year  1820^ 
with  the  exception  of  some  furnished  in  1 826^ 
anouMting  to  8(.  5«.,  which  the  defendant  had 
paid  into  court.  In  order  to  take  the  case 
out  of  the  operation  of  the  statute,  a  per- 
son  who  assisted  in  the  plsandff 's  ehop,  and 
who  proved  die  delivery  of  the  goods,  said* 
that  he  called  on  the  defendant  in  the  year 
1828,  at  die  request  of  the  plaintiff,  for 
payment  of  the  goods;  that  the  witness 
told  the  defendaat,  that  he  wanted  money 
on  acooont,  but  that  he  said  he  'had  got 
none ;  that  he  went  a  second  time,  and  could 
net  see  htm  ;  that  he  Weal  a  diird  time,  aitd 
said,  that,  as  the  account  was  metre  than  20/.^ 
if  the  defbndant  would  help  him  to  5L,  as 
die  plaintiff  was  Inisy  in  buildings  he  wouU 
be  obliged :  on  whidi  the  defondant  said, 
that  "  he  Was  going  to  Haoley,  in  the  course 
of  a  weeky  and  that  he  would  help  the 

Caintiff  to  that  money,  if  he  could."  The 
srned  Judge  left  it  to  the  jury  to  say, 
whether  this  was  an  acknowledgment,  that 
the  whole  debt  of  20/.  was  due  to  the 
plaintiff,  or  5^.  only,  or  whether  it  amounted 
to  a  promise  to  pay  part  only.  The  jury 
thought  diat  it  amounted  to  an  acknowledge 
nent  of  the  whole;  and  found  a  verdict 
for  the  plaintii^  for  18i.,  the  suns  proved 
to  be  due ;  leaver  however,  was  reserved 
the  defendant  to  move  to  enter  a  noanuit, 
or  diat  the  verdict  roiglit  be  reduced  to  5Lt 
if  the  Court  should  be  of  opinion,  that  the 
plaintiff  had  a  right  to  recover  that  sum  only. 
Mr,  Serjeant  Wilde^  in  the  Ust  term,  ac^ 
cordingly  obtained  a  rule  nin^  and  submitted, 
that  this  was  not  a  sufficient  adknowledg- 
ment  to  take  the  case  out  of  the  statute ; 
and  that,  even  if  it  were,  the  promise  was 
conditionsl ;  and  it  was  incumbent  on  the 
plaintiff  to  shew  that  the  defendant  was 
of  ability  to  pay. 

Mr,  Serjeant  Peake  now  shewed  cause.— ^ 
The  direction  to  the  jury  was  proper,  and 
their  verdict  is  conclusive.  Although,  in 
Scales  V.  Jacob (l)^  where,  to  a  plea  of  the 
Statute  of  Limitations,  the  plaintiff  replied 
«  promise  within  six  years,  and  proved  a 
promise  to  pay  when  of  abUity,  made  three 
years  after  the  original  cause  of  action  ac^ 
crued,  and  within  six  years  of  the  com- 
mencement of  the  action — it  was  held  that 
he  must  also  prove  the  defendant's  ability : 
yett  there,  the  Court  were  equally  divided 
(1)  3  Bmg.  658 ;  4  Uw  Jottni.  C.F.  209. 
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in  opinion.  So,  in  Tanner  ▼•  Smart  {ft)^ 
in  assumpsit,  brought  to  recover  a  sum 
of  money,  the  defendant  pleaded  the  Sta- 
tute of  Limitations,  upon  which  issue  was 
joined ;  and  at  the  trial,  the  plaintiff  proved 
the  following  acknowledgment  by  thedefen* 
dant  within  six  years : — **  I  cannot  pay  the 
debt  at  present ;  but  I  will  pay  it  as  soon 
as  I  can :" — it  was  held,  that  this  was  not 
sufficient  to  entitle  the  plaintiff  to  a  verdict ; 
no  proof  being  given  of  the  defendant's 
ability  to  pay  :  but  here,  the  defendant  did 
not  say  that  he  was  not  able  to  pay,  but 
that  he  would  help  the  plaintiff  to  6L  if  he 
could,  which  amounted  to  an  acknowledg- 
ment of  the  whole  debt,  and  that  he  would 
pay  5L  in  part,  then,  if  he  could;  and, 
although  the  meaning  of  these  words  may 
be  equivocal,  yet,  it  was  properly  left  to  the 
jury  to  say,  whether  it  was  an  acknowledg- 
ment of  the  whole  debt,  or  a  promise  to 
pay  part  only.  In  ji^Ctmri  v.  Cn»«(d),  the 
defendant,  on  being  arrested  for  a  debt  more 
than  six  years  old,  said,  "  I  know  that  I  owe 
the  money ;  but  the  bill  I  gave  is  on  a  three- 
penny receipt  stamp,  and  I  will  never  pay 
it," — it  was  held  not  to  be  such  an  acknow- 
ledffment  as  would  revive  the  debt  against 
a  plea  of  the  Statute  of  Limitations : — and, 
although,  in  Aytcm  v.  BoU  (4),  on  the  de- 
fendant being  applied  to,  to  pay  a  debt 
barred  by  the  Statute  of  Limitations,  he  said, 
"  he  should  be  happy  to  pay,  if  he  could," — 
it  was  held  that  the  plaintiff  must  shew 
the  defendant's  ability  to  pay :  yet,  here,  the 
defendant  merely  said,  that  he  would  then 
help  the  plaintiff  to  5/.  if  he  could,  which 
is  evidence  of  a  compliance  with  his  original 
demand* 

Mr*  Serjeant  WiJde^  in  support  of  his 
rule. — The  only  question  is,  whether  there 
was  a  sufficient  acknowledgment  by  the  de- 
fendant to  raise  a  presumption  of  a  general 
promise  to  pay.  The  case  of  Tanner  v. 
Smart  is  conclusive  to  shew,  that  the  plain- 
tiff should  have  proved  that  the  defendant 
was  able  to  pay  the  debt,  when  he  said  that 
he  would  help  the  plaintiff  to  5/.  if  he 
could.  Lord  Chief  Justice  Tenterden,  in 
delivering  the  judgment  of  the  Court  in 
that  case,  said,  "  Under  the  ordinary  issue, 

(t)  6  B.  &  C.  603. 

(3^  3  BiDg.  3S9 ;  b.  c.  4  Lmw  Jooin.  C.P.  79. 
(4)  4  Id.  105 ;  s.  c.  tumiifi*  Ajton  «•   Bowles, 
5  Law  Jowrn.  CJ*.  109. 


under  tiie  Statute  of  Limitattona»  an  ao* 
knowledgment  is  only  evidence  of  a  promise 
to  pay ;  and,  unless  it  is  conformable  to^ 
and  maintains  the  promises  in  the  declara- 
tion, though  it  may  shew  to  demoostratioo 
that  the  debt  has  never  been  paid,  and  is 
still  subsisting,  it  has  no  effect."  Here, 
the  promise  to  pay  the  6L  was  only  con- 
ditional, and  cannot  be  construed  to  amount 
to  an  absolute  promise ;  as»  if  the  defendant 
had  not  been  able  to  obtain  money  on  his 
return  from  Hanley,  the  non-payment  would 
not  have  been  a  violation  of  his  promise. 

By  the  Conrt» — ^Where  the  terms  of  an 
acknowledgment  of  a  debt,  barred  by  the 
Statute  of  Limitations,  are  ambiguous,  their 
effect  must  be  left  to  the  jury ;  but  here, 
what  was  said  by  the  defendbuit  does  not 
amount  to  a  promise  to  pay ;  and,  even  if 
it  did,  it  is  clearly  a  meire  conditional  pro- 
mise. He  only  said,  he  would  help  the 
plaintiff  to  51,  if  he  could  :  it  was,  there- 
fore, incumbent  on  the  plaintiff  to  prove 
that  he  was  of  ability  to  pay  that  sum ;  for 
the  words  *'if  he  could,"  must  be  Uken  to 
mean  the  same  thing  as  if  he  had  said,  "  I 
will  help  the  plaintiff  to  5/.  when  of  ability  :** 
this  case,  therefore,  must  be  governed  by  that 
of  Tanner  v.  Smarts  where  the  defendant 
said,  "  I  cannot  pay  the  debt  at  present, 
but  I  will  pay  it  as  soon  as  I  can."  There, 
the  Court  took  time  to  consider ;  and 
Lord  Tenterden,  in  delivering  liia  judg- 
ment, after  reviewing  all  the  cases,  came  to 
the  conclusion,  that  it  was  not  such  an  ac- 
knowledgment as,  without  proof  of  any 
ability  on  the  part  of  the  defendant  to  p^, 
took  the  case  out  of  the  operation  of  the 
statute.  The  rule  to  enter  a  nonsuit  nnst« 
therefore,  be  made 

AhubUe. 


1829     CT^^^<>^  ^^^  AHOTBBB,  Aiaa- 
Feb  5    J      KisT&ATaixxs    or    rotoBB, 

Amendment  in  Declaration — where  a/- 
lowed. 

The  plaintiffs  having  sued  the  de/endamt 
as  administratrixes^  th^  ^e^  also  the  sur^ 
piving  partners  of  the  intestate — the  ComH 
allowed  the  writ  and  declaration  to  be  amended 
hy  describing  them  as  inch  partners  mdf. 
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Mr*  SetjeatU  Wlide^  on  a  former  day  in  this 
tertn,  obtained  a  role  calling  upon  the  defen- 
dant  to  shew  cause  why  the  plaintiffs  should 
not  be  at  liberty  to  amend  the  writ  and  decla-  * 
ration  in  this  cause,  by  changing  the  de<^ 
seription  of  the  plaintifib  from  administra- 
trixes to  surviving  partners ;  and  thatf  in  the 
roeantime»  all  further    proceedings  might 
be  stayed.     He  founded  his  motion  on  affi* 
davits,  which  stated,  that  the  action  was  com- 
menced on  the  17th  of  September  1827,  by 
the  plaintiffs,  as  the  administratrixes  of  one 
Sarah  Folder,  deceased,  against  the  defen- 
dant, as  the  acceptor  of  a  bill  of  exchange, 
drawn  by  and  payable  to  the  deceased ; 
but  that  the  letters  of  administration  were 
not  taken  out  until  the  4th  of  December  in 
that  year ;  that  the  declaration  was  entitled 
generally  of  Michaelmas  term  1827  ;   and 
that  the  plaintiffs  were  the  surviving  part- 
ners as  well  as  the  administratrixes  of  the 
deceased.     The    attorney    who  sued  out 
the  writ  swore,  that  he  believed  that  the 
letters  of  administration  had  been  granted 
previously  to  the  commencement  of  the  ac- 
tion.   The  defendant  pleaded — first,   the 
general  issue ;  secondly,  the  Statute  of  Li- 
mitations;  and  lastly,   that  the  plaintiff 
were  not  administratrixes  of  Sarah  Folder, 
deceased,  at  the  time  of  the  commencement 
of  this  suit.     The  learned  Seijeant  submit- 
ted, that,  as  the  plaintiflb'  attorney  sued  out 
the  writ  in  ignorance  of  the  letters  of  ad- 
ministration not  having  been  granted,  the 
plainti£&  were  entitled  to  sue  as  surviving 
partners,  instead  of  in  their  representative 
character :  and  he  relied  on  the  case  of  The 
Executors  of  ike  Duke  of  Marlborougk  ▼. 
fVidmore(l)f  where  the  plaintiffs  dedared 
as  executors  on  a  promise  to  their  testator, 
and  issue  was  joined  on  a  plea  of  the  Sta- 
tute of  Limitations ;  and  the  plaintiffs  were 
allowed  to  amend,  by  laying  a  promise  to 
have  been  made  to  themselvet,  on  the  terms 
of  payment  of  costs,  and  the  defendant 
having  leave  to  plead  de  novo. 

Mr.  Serjeant  Taddy  and  ilfr.  Serjeant 
Spankk  now  shewed  cause.— *There  »  no 
ground  for  this  amendment ;  and  if  it  were 
allowed,  it  would  be,  in  point  of  fact,  to 
oommenoe  a  new  action  by  the  plaintiffs 
in  their  own  character,  to  which,  if  now 
began  in  the  ordinary  way,   the  Statute 

(t)  fStniige,t90. 


of  Limitations  would  be  a  bar.  In  the 
case  of  Tke  Duke  of  Marlborough  v.  Wid' 
more,  the  amendment  was  allowed  on  the 
authority  of  the  case  of  Bearcroft  v.  the 
Hundred  of  Burnham  {ft) f  where,  in  an  ac- 
tion upon  the  Statute  of  Hue  and  Cry,  the 
plaintiff  was  allowed  to  amend  the  allega- 
tion of  an  oath  in  his  declaration,  it  having 
been  laid  to  have  been  made  by  the  servant, 
instead  of  by  the  master.  Besides,  in  the 
case  in  Strange^  the  plaintiffs  only  moved  to 
amend,  by  laying  the  promise  to  have  been 
made  to  themselves,  as  executors,  instead  of 
to  their  testator,  and  not  in  their  own  right, 
as  here  ;  and  in  Doe  d,  Hardman  v.  Pilk- 
mgton  (8),  Mr.  Justice  Yates  and  Mr.  Jus- 
tice Aston  cited  the  case  of  Tke  Duke  of 
Marlborough  v.  Widmore,  and  said,  it  was 
reported  more  at  large,  and  rightly  taken, 
in  FUzgibbon^  1 98,  where  the  declaration  was 
amended  by  laying  the  promise  as  made  to 
the  executors,  instead  of  the  testator  ;  be- 
cause the  plaintifl&*  action  would  otherwise 
have  been  lost,  by  the  Statute  of  Limita- 
tions having  run  upon  the  promise  made  to 
the  testator.  A  count  on  a  promise  to  the 
plaintiffs,  as  surviving  partners,  cannot  be 
joined  with  one  alleging  a  promise  to  them 
as  administratrixes,  or  to  the  intestate :  and, 
although  the  declaration  might  be  amend- 
ed by  laying  promises  to  the  intestate, 
yet  the  Court  has  no  jurisdiction  to  make 
the  amendment  in  the  terms  prayed.  Be- 
sides, there  is  nothing  to  amend  by, 
which,  as  Mr.  Justice  Buller  said  in  Oreen 
V.  Rennet  (4),  "  is  a  circumstance  by  which 
the  Court  have  always  been  guided:"  and 
there  is  a  distinction  between  amending 
mistakes  which  are  occasioned  by  the  act  of 
the  party,  and  those  which  are  produced 
by  the  mere  act  of  the  clerk ;  and  here,  as 
the  defendant  has  pleaded,  that  the  plaintiffs 
were  not  administratrixes  at  the  time  of  the 
oommencement  of  this  suit,  it  is  an  answer 
to  the  action;  and  it  is  too  late  for  the 
plaintiffs  to  turn  round,  and  abandon  the 
character  in  which  they  originally  sued. 

By  tke  Court, — We  are  not  bound  to  in- 
quire whether  there  is  anything  to  amend 
by  or  not ;  but  we  are  authorised  in  allow- 
ing writs  and  declarations  to  be  amended 

(«)  8  Lot.  847. 
(8)  4  Burr.  9449. 
(4)  1  Texm  fUp.  738. 
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wben  we  9ee  that  the  justice  of  the  cafle^  will 
be  advai}ced  by  w>  doing-  The  plaintiffs' 
cause  of  action  is  founded  on  a  stale  demand} 
and  the  defendant  has  not  sworn  that  be  baa 
been  deprived  of  the  testimony  of  any  of  bja 
witnesses,  by  death  or  otherwise ;  and,  if  he 
has  a  good  defence  to  the  action,  the  amend-* 
ment  wiU  be  beneficial  to  him,  for  if  he  suc<* 
oeeds,  be  will  be  eaiitled  to  costs,  wbjch  be 
would  not  have  been»  if  the  phintiffii  had 
continued  the  suit  in  their  character  of  ad^ 
ministratRizes* 

/{life  ahsohiUt  on  pof^mfitU  of  cosh;  tjm 

defendani  having,  liberty  to  pkad  de 

novo* 
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^  ARNOLD,  CLEBK,  AKD  OTHERS  V, 
F  h     A      i        THE    BISHOP    or    BATH    AND 
^   *      *    C       WELLS,  LEAVES,  AND  DAVIES. 


An  entry  in  a  book  deposited  in  the  regisiry 
of  a  bishop,  is  evidence  of  the  admis^sifm.  qfa 
curiae  at  the  bishop's  visitation;  and  th4 
adnUssion  having  been  staied  to  have  Utken 
place  in  1591,  juxtaconsuetudinero: — lisld, 
that  it  should  have  been  Iqft  to  thejupy  to 
say^  whether  it  was  an  ecclesiastical  or  cam- 
men  law  custom ;  and,  as  it  was  nd  dane^ 
the  Court  directed  a  new  trial. 

This  was  a  fuare  impedit. 

The  first  count  of  the  declaratiQn  stated^ 
that,  from  time  whereof  the  memory  of  ipiuais 
not  to  the  contrary,  there  had  b€cn  and  was  a 
certain  diapel,  with  the  cure  of  spuls^  which* 
during  ail  that  time,  when  fjaik  had  been, 
a«d  of  right  ought  to  have  bee^,  and  still 
of  right  ought  to  be,  served  by  a  curate 
thereof,  that  is  to  say,  the  qha{>el  of  Buc-r 
rington,  situate,  lyings  and  being*  i«  tbe 
county  of  Somerset,  and  wUch»  daring  all 
the  time  aforesaid,  had  beea  $»A  atiU  is 
^nexed  to  tbie  parish  of  Wrington,  ii»  the 
mime  county ;  that,  fifom  time  whereoC  the 
Boemory  ofm^n  is  not.  to  the  contrary,  (her^ 
had.  been,  and  naw  is,  and  stij}  of  rigbi 
ought  to  be,  a  certain  ancient  and  laudable 
cwtom  iwed  and  approved  of  within  tbe 
said  chapel,  that  iq  t^  say,  tKat.  when  and 
sa  <»Aen  an  the  said  chapei  had  beceipe  and 
been,  <Hr  ahould  beco«ie  and  beu  vacant,;  and, 
upon  every  such  vacancy  happening,  it  had 
been,  and  should  and  rAijg;ht  b^.  lawful  for 
the  several  persons  being  th^n,  renpectively 


parishioners  of  the  lam*  chapelt  ov.  tbe  ma- 
jority of  them  in  vestry  assembled,  due  no-» 
tioe  having  been  publicly  given  in  the  aaid 
chapel  during  or  immediately  after  tbe  p«w 
formence  of  divine  aervice  there*  of  the  dey 
aod  time  appointed  foe  holdii^  and  aa« 
senoUiag  such  vestry,  tp  elefSi  and  nonainiite 
a  eteik  in  holy  orders,  to  be  curate  of  and 
f<iar  the  said  chapel  of  Burringtoi^  and  to 
present  him  to  the  person,  who,  f<^  the 
time,  being*  should  or  might  be  rector  of 
the  said  parish  of  Wringtxm,  for  hia  appro* 
batioD,  in  oeder  that  the  said  rc<$tor,  if  be 
fouAd  01  finds  the  said  derfc  so  deoted  ead 
nominated  a  proper  person  to  have  and 
serve  the  said  core,  might  and  sbouU  ap- 
prove, and  (after  he  sbcMdd  have  taken  an 
oath  of  obedience  to  biflsw  the  ssid  cecior 
foB  the  time  being,  and  bis.sMccessova,)  ad* 
mit  th^  said  derk  to  the  said  ourci  and  pse- 
seot  him.  to  tbe  bishop  of  the  dioceas  within 
which  the  said  chapel  wee  aituate^  for  him 
(if  found  by  tbe  said  bishop  to  be  ft  St  and 
psoper  person  to  have  and  serve  the  said 
cure,)  to  be  licensed  by  hioH  the  said  bishop^ 
to  serve  the  same  :— t-that,  in  pursuance  of 
the  said  custom^  theretofore^  ^nd  on  the  said 
chapel  becoming  aqd  being  void*  by  the 
death  of  one  Geocge  bimao^  desk*  tbcn 
fonnedy  incumbent  thereof,  to  wit,  on  the 
%lh  of  MafFch,  in.  tbe  year  of  our  liord  1796. 
to.  will  at  the  chapel  aforesaid,  in  the  county 
aforesaid)  oertain  persona  then  respectively 
being  parishiooess  of,  and  being  ten  and 
there  te  majority  of  the  pasishionera  of  the 
said  dM^4  end  then  and  there  in.  veatry 
duly  assembled,  pursuant  to.  such  noiice  aa 
in  that  behalf  afoi^esaid,  before  UmI  twie^  to 
wit>  on  &c.,  at  &c^  duly  given,  did  then 
and  there  elbct  and  nominate  one  Sydeni* 
ham  Xeasi  Wylde^  then  naA  there  bdi^  n 
ckrk  in  hoif  orders,  aiid  a  proper  penoa 
(0  ha^w^  and  serve  the  said  cnre^  tm  be  ca*« 
rate  of  and  for  the  said  chapel,  and  did  then 
and  there  present  tp  him»  the  defendant, 
Wm.  Leaves,  who  then  sm^thn^  w^a  and 
stiU  is  reetnr  of  the  amd  pariah  of  Wring- 
feon»  for  the  purposes  in  that  behalf  mentinn^ 
ed»  aooondfng  tp  the  said  cnstom ;  and  tknt 
tbci  defhndanti  Wm.,Itfavesk.did  then,  and 
thejoe  approve  the  aaid  Sydenhasn  Tenai 
Wyldn,  sttd  did^aQer  the  aaid  Sydienbam 
least  Wykle  hsd,  ts;ken  vaek  oath  in  thai 
behalf  as  aforesaid,  then  and  there  admit 
the  said  Sydenhapt  Teaat.  Wyl^e  to  the  said 
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chapel,  and  did  tli^n  and  there  present  and 
nominate  the  said  Sydenliam  Teast  Wylde 
to  the  then  Bishop  of  Bath  and  Wells 
(the  said  chapel  heing  then  and  there 
within  the  diocess  of  the  said  Bishop), 
to  be  by  liiin  licensed  to  serve  the  said 
cure,  and  the  said  Sydenham  Teast  Wylde 
was  afterwards,  to  wit,  on  &c.,  at  &c.,  duly 
licensed  by  the  said  bishop  to  serve  the  same 
accordingly;  that,  afterwards,  to  wit,  on 
the  l^tli  of  May,  in  the  year  18^6,  the  said 
chapel  of  Burrington  became  void,  by  the 
death  of  the  said  Sydenham  Teast  Wylde, 
and  yet  was  void  ;  whereby,  and  by  virtue 
of  the  premises,  and  of  the  said  custom,  it 
then  and  there  belonged  to  the  then  pa- 
rishioners of  the  said  chapel  so  in  vestry 
assembled,  such  notice  having  lieen  given 
in  that  belmlf  as  aforesaid,  or  the  majority 
of  them,  to  elect  and  nominate  a  clerk  in 
holy  orders,  being  a  proper  person  to  ]iave 
and  serve  the  said  cure,  as  curate  of  the  said 
chapel ;  that,  afterwards,  to  wit,  on  the 
19th  of  June,  in  the  year  1826,  to  wit,  at 
the  chapel  aforesaid,  in  the  county  afore- 
said, the  plaintiffs,  being  then  and  there  the 
majority  of  the  parishioners  of  the  said 
chapel  duly  assembled  in  vestry,  due  notice 
having  been  previously,  to  wit,  on  tlie  day 
and  year  last  aforesaid,  at  the  chapel  afore- 
said, publicly  given  in  the  said  ciiapel, 
during  or  immediately  after  the  perform- 
ance of  divine  service  there,  of  the  day 
and  time  appointed  for  holding  and  as- 
sembling such  vestry,  to  elect  and  appoint 
a  clerk  in  holy  orders  curate  of  the  said 
chapel :  whereupon,  the  plaintiffs,  being 
and  constituting  the  majority  of  the  then 
parishioners  of  the  said  chapel  so  assembled 
in  vestry  as  aforesaid,  then  and  there  elected 
und  nominated  James  William  Arnold  to  be 
curate  of  the  said  chapel,  he,  the  said  James 
William  Arnold,  being  then  and  there  a  clerk 
in  holy  orders,  and  then  and  there  a  fit  and 
proper  person  to  have  and  serve  the  said 
cure :  whereupon,  and  by  virtue  of  such 
election  and  nomination  at  such  vestry  so 
assembled  as  aforesaid,  it  belonged  to  the 
plaintiffs  to  present  the  said  James  William 
Arnold  to  the  defendant,  William  Leaves, 
80  being  such  rector  as  aforesaid,  for  the 
approbation  of  him,  the  said  defendant,  Wil- 
liam Leaves,  as  a  ^t  and  proper  person  to 
have  and  serve  the  said  cure,  so  that  he 
should  and  niight,  after  be  should  have 
VouVII.  C.P. 


taken  such  oath  as  aforesaid,  be,  by  the  said 
defendant,  William  Leaves,  admitted  to  the 
said  cure,  and  presented  to  the  said  bishop 
of  the  said  diocess,  in  order  that  he,  the 
said  James  William  Arnold,  if  he  should  be 
found  by  the  said  bishop  to  be  a  fit  atid 
proper  person  to  have  and  serve  the  said 
cure,  might  be  licensed  by  the  said  bishop 
to  serve  the  same ;  but  the  defendants  un- 
justly hindered  them,  the  plaintiffs. 

The  second  count  stated,  that  the  pa- 
rishioners of  the  chapel  had  a  right  to  elect 
and  nominate  a  curate  to  serve  the  said 
chapel,  under  and  by  virtue  of  an  act  of 
parliament,  passed  in  the  eleventh  year  of 
the  reign  of  Henry  the  7th,  1495  ;  and 
which  act  had  been  lost  or  destroyed  by 
time  or  accident.  The  bishop  pleaded  a  plea 
of  disclaimer  in  the  usual  form,  alleging  that 
he  had  not  any  thing  in  the  chapel,  except  a 
right  to  license  the  ministers. 

The  two  other  defendants  pleaded,  to 
the  first  count,  that  the  chapel  was  part  and 
parcel  of  the  rectory  of  Wrington  ;  that  it 
belonged  to  the  rector  to  appoint  the  curate; 
that  the  defendant  Leaves,  in  right  of  his 
rectory,  appointed  Sydenham  Teast  Wylde, 
in  1795 ;  and  that,  on  the  12th  of  May  1826, 
Leaves,  in  the  same  right,  appointed  the  de- 
fendant Davies,  and  presented  him  to  the 
bishop  accordingly  ;  and  concluded  by  tra- 
versing the  custom  set  out  by  the  plaintiffs. 

The  defendants  pleaded,  to  the  second 
count,  that  Leaves,  in  right  of  his  rectory, 
appointed  Wylde ;  and  that  he  appointed 
Davies,  and  presented  him  to  the  bishop, 
and  concluded  by  traversing  the  statute; 
and,  in  a  third  plea  to  both  counts,  the  de- 
fendants traversed  the  election  of  Arnold  by 
the  plaintiffs.  Issues  were  joined  on  the 
traverses  as  to  the  custom  and  election* 

At  the  trial,  before  Mr.  Justice  Littledale, 
at  Wells,  at  the  last  Assizes  for  the  county 
of  Somerset,  the  plaintiffs  proved  the  death 
of  Wylde,  and  that  the  majority  of  the  pa- 
rishioners, in  1826,  elected  the  plaintiff  Ar- 
nold to  be  curate  of  the  chapel,  and  that  he 
had  since  done  duty  there ;  and,  in  support  of 
the  plaintiffs'  claim  to  elect,  they  produced 
in  evidence  the  following  entry  in  a  book 
taken  from  the  registry  of  the  Bishop  of 

Bath  and  Wells,  which  was  entitled,  "  Re- 

gistrum  instrumentorum  clericorum  exhibit. 

in  visitacoe  triennial!  £pali  Bathon.  etWellen. 

K 


122 


COURT  OF  COMMON  PLEAS : 


in  anno  1606.  Burrington,  Johannes  Tris- 
tram clicus  ordinal,  presbiter  per  Dum  Wil- 
Imn  Cestren  Epum,  8  Aprilis  1576,  admiss. 
ad  cufa.  animaru.  in  eccli4  per  Dum  Ricar- 
dum  Forster  cTicu  nup.  rectorem  de  Wring- 
ton  juxta  consuetud.  &c.  27  Septembris 
1591.  Licentiat.  ad  concionand.  per  Dum 
Thoma  nup,  Bathon.  et  Wellen.  Epulti,  7  Ja- 
miar.  1588."    The  plaintiffs  then  gave  in 

evidence  the  following  extract  from  the 
Parliamentary  Survey  of  1649: — "Parish 
of  Burrington.  There  is  in  it  a  church  or 
chapel,  being,  as  we  conceivci  a  donative 
worth  per  annnni  about  three  and  forty 
pounds.  The  minister  there  hath  usually 
been  elected  by  the  parishioners  of  Bur- 
rington, and  approved  of  by  the  rector  of 
Wrington.  The  tithes  of  corn,  hay,  wood, 
and  teazles,  payable  out  of  the  parish  of 
Burrington  to  the  parish  of  Wrington,  are 
worth  per  annum  22/."  The  plaintiffs  then 
produced  the  approval  and  admission  of 
Mr.  Inman,  dated  the  12th  of  July  1744, 
by  which  one  Henry  Waterland,  the  then 
rector  of  Wrington,  after  reciting  the  elec- 
tion and  nomination  of  Inman,  by  the  pa- 
rishioners of  Burrington,  and  their  presen- 
tation of  him  to  the  rector  for  his  approba- 
tion, for  the  purpose  of  admitting  him,  ac- 
cording to  the  tenor  of  a  certain  statute  relat- 
ing to  the  said  chapel,  he,  the  said  rector,  ap- 
proved of,  admitted,  and  presented  Inman  to 
be  licensed  to  the  said  chapel.  The  plain- 
tiffs then  produced  the  approval  and  ad- 
mission of  Wylde,  by  the  defendant  Leaves, 
which  was  in  the  same  form  as  the  ap- 
proval and  admission  of  Inman  by  Wa- 
terland. Both  these  instruments  were  sent 
from  the  bishop's  registry.  The  plaintiffs 
then  proved,  that,  a  few  days  before  the 
election  of  Arnold,  a  church  rate  was  made ; 
^nd  that  it  was  agreed  at  the  election  to 
go  by  that  rate  ;  that  every  one  who  was 
at  the  election,  and  whose  name  was  on  the 
rate,  voted;  that  the  proxy  of  an  absent 
person  was  refused  for  the  defendants,  be- 
cause his  principal's' name  was  not  on  the 
i^ate ;  and  that  the  vote  of  one  present,  wh6 
was  not  on  the  rate,  was  admitted  for  the 
plaintiffs. 

The  defendants  produced  the  following 
esitract  from  the  Ecclesiastical  Survey  of 
'the  26th  Henry  Bf  on  which  their  claim 


to  present  mainly  ^fepended :— **  Wringtoii, 
with  the  chapel  of  Burrington  annexed. 
The  rectory  there  is  worth,  by  the  year, 
in  demesne  lands,  40#. ;  prsedial  tithes,  fiSL ; 
tithe  of  wool  and  lambs,  7«.;  oblationst 
with  personal  tithes,  14L  14#.  Sd,:  from 
thence,  in  pence  paid  to  the  Archdeacon 
of  Wells,  as  of  synodals,  7s.  6d. ;  to  the 
bishop,  as  of  procurations,  16ci. ;  to  the  Ab- 
bot of  Glastonbury,  as  a  pension,  40«. ;  and 
to  a  certain  priest  celebrating  in  the  said 
chapel  annexed,  for  his  stipend  annnally, 
by  composition,  66<.  Sd"  An  entry  in 
the  parish  book  of  Burrington  was  as 
follows  :—'<  April  SOih,  1744.  At  a  ge- 
neral  meeting  of  the  inhabitants  of  the 
parish  of  Burrington,  notice  being  given  on 
the  Sunday  before,  in  the  parish  church, 
the  Bev.  Mr.  George  Inman  was  nnani« 
mously  elected  chaplain  of  tlie  said  church 
of  Burrington,  vacant  by  the  death  of  Mr. 
Wilks,  by  us  whose  names  are  hereunto 
subscribed,  having  a  right  to  elect,  upon  the 
account  of  paying  4^  to  the  said  chaplain, 
over  and  abovfe  his  tithes."  There  was  a 
similar  entry  on  the  election  Of  Mr.  Wylde 
as  curate,  on  the  9th  of  March  1795,  with 
the  exception  of  names  and  date,  and  limit- 
ing the  right  to  elect  upon  the  account  of 
the  inhabitants  paying  4/.  to  the  cbaplaini 
over  and  above  his  tithes. 

For  the  defendants,  it  was  submitted,  that 
the  register  of  visitations  in  the  year  1606, 
was  not  admissible  in  evidence,  as  it  only 
contained  a  slalement  of  the  admission  of 
Tristram ;  but  the  learned  Judge  allowed  it 
to  be  received ;  and  he  lefl  it  to  the  jury 
to  say,  whether  the  election  of  the  plaintiff 
Arnold,  in  June  1826,  was  a  valid  election. 
They  found  in  the  affirmative ;  and,  accord- 
ingly gave  a  verdict  for  the  plaintiffs. 

Mr,  Serjeant  Merenether,  in  the  course  of 
the  last  term,  obtained  a  rule  ni$i,  that  this 
verdict  might  be  set  aside,  and  a  new  trial 
granted,  or  that  the  judgment  might  be  ar- 
Tested ;  and,  in  support  of  a  new  trial,  he 
submitted,  that  the  register  of  1606  had  been 
improperly  received  in  evidence,  as  it  did  not 
contain  the  original  admission  of  the  person 
therein  named,  which  was  the  best  evidence; 
that  it  did  not  appear  by  whom  the  entry  was 
made  ;  and  that  the  itdnfission  was  stated  to 
have  taken  place  fifteen  years  before  the  entry 
was  made  in  the  register ;  that  the  custom 
or  agreement  at  the  eleeti<m  te  go  by  the 
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church-rate,  or  to  confine  the  right  to  vote 
to  those  persons  who  contributed  to  that 
rate,  did  not  support  the  general  custom 
for  the  parishioners,  or  tlie  majority  of  them, 
in  vestry  assembled,  as  alleged  in  the  de- 
claration :  and,  in  sup])ort  of*  the  objection, 
in  arrest  of  judgment,  the  learned  Ser- 
jeant insisted,  that  the  plaintiffs  ought  to 
have  shewn  a  seisin,  either  in  themselves, 
or  in  those  under  whom  they  claimed  ;  and 
that,  as  the  parishioners  assembled  in  vestry 
were  not  a  body  corporate,  or  members  of 
a  permanent  body,  they  could  not  have  a 
right  of  seisin,  so  as  to  maintain  this  suit ; 
and  he  referred  to  Bullet* 9  Nisi  PriM*(l), 
where,  it  is  said,  that  a  Quare  Impedit  is  a 
possessory  action ;  for  which  reason,  the 
plaintiff  must  shew  an  actual  seisin,  which, 
in  general,  must  be  by  alleging  a  presen- 
tation in  himself,  or  in  some  person  under 
whom  he  claims.  So,  in  Comyns^s  Digest  (2), 
it  is  said,  that  a  plaintiff  in  Quare  Impedit 
must  allege  a  title  to  the  advowson  in  some 
one  from  whom  he  claims  by  descent :  Hob, 
102,  For,  a  presentment,  without  a  title  to 
present,  is  not  sufficient :  Vau,  57,  In  the 
case  of  The  King  v.  the  Marquis  of  Stafford 
(8),  where,  on  a  commission  of  charitable 
uaes,  it  was  agreed  between  the  lord  of  the 
manor  of  A.  and  the  inhabitants  of  W., 
within  the  manor,  that  certain  copyhold 
lands  should  be  let  for  the  maintenance  of 
a  stipendiary  curate  of  the  chapel  of  W., 
to  be  nominated  by  a  majority  of  the  in- 
habitants, and  to  be  allowed  by  the  lord, 
and  by  him  presented  to  the  ordinary  for  a 
licence  to  preach ;  the  usage  of  nomination, 
&c.,  had  been  pursi|ant  to  the  agreement; 
and  now,  the  lord  having  refused  to  allow 
and  present  the  nominee  of  the  majority  of 
the  inhabitants,  the  latter  prayed  a  man- 
damutf  which  the  Court  refused.  In  Rus^ 
sell  V.  the  Men  of  Devon  (4),  it  was  held, 
that  an  action  would  not  lie  by  an  individual 
against  the  inhabitants  of  a  county,  for  an 
injury  sustained  in  consequence  of  a  county 
bridge  being  out  of  repair ;  and  in  Farn'- 
worth  V.  the  Bishop  of  Chester  (6),  in  a  de- 
claration in  Quare  Impedit^  the  right  of  pre- 
sentation to  a  perpetual  curacy,  was  stated 

1)  7tb  edit.  122  a. 
«)  Tit.  "  Pleader/*  3. 1. 4. 
;S)  S  Term  Rep.  646. 

(4)  e  Term  Rep.  667. 

(5)  4  B.  &  C.  555 ;  4  LaTf  Join^.  K.6. 14. 


to  be  "  in  all  the  householders  and  headi 
of  families  in  ^  township,  and  the  heirs  male 
of  A.  M.'s  body,  and  such  other  of  his 
kindred  or  blood  as  should  have  any  lands 
in  the  township,  or  the  greater  number  qf 
them  ;"  and  it  was  averred,  that,  the  chapel 
being  vacant,  one  B.  was  duly  nominated  and 
elected  minister  by  the  plaintiffs,  being  the 
greater  number  of  thehouseholders  and  heads 
of  families  in  the  township,  to  whom  the  no- 
mination and  election  of  the  minister  then  be- 
longed— it  was  held,  that  the  declaration 
was  bad,  inasmuch  as  it  did  not  state  that 
the  heirs  male  of  A.  M.'s  body,  and  such 
other  of  his  kindred  or  blood  as  had  lands 
in  the  township,  concurred  in  the  nomination, 
or  that  they  were  in  the  minority,  or  that 
there  were  no  such  persons  :  and  Mr,  Jus- 
tice Holroyd  said,  "  It  is  perfectly  clear, 
that  the  mere  allegation,  that  the  right  be- 
longed to  the  plaintiffs,  at'  the  time  when 
they  made  this  nomination,  is  not  sufHcieut. 
The  parties  must  shew  the  facts  and  parti- 
cular circumstances  out  of  which  the  right 
which  they  allege  to  exist  in  the  persons 
making  the  nomination  arises ;  they  must 
state  the  facts,  from  which  it  shall  appear 
whether  they  have  or  have  not  that  right." 
Mr»  Serjeant  Wilde  and  Air,  Serjeant  J?. 
Lawes  now  shewed  cause ;  and  submitted, 
that  the  entry  in  the  register  of  the  visit^** 
tions  was  properly  received  in  evidence,  as  it 
was  produced  from  the  registry  of  the  bishop, 
where  it  was  deposited  for  the  purpose  of 
recording  the  proceedings  of  different  visi- 
tations and  admissions  within  his  diocess ; 
and,  as  the  election  of  the  plaintiff  Arnold 
depended  on  custom,  evidence  of  reputation 
was  admissible ;  and  the  book  in  question 
shewed  what  churches  the  different  clergy 
in  the  diocess  filled,  as  well  as  the  time  of 
their  admission,  and  by  whom  they  were 
admitted.  Besides,  the  entry  was'not  of  a 
private  nature,  and  was  adduced  in  evidence 
not  for  the  purpose  of  proving  a  particular 
custom  ;  but  to  shew  that  a  party  had  been 
admitted  according  to  custom.  There  can 
be  no  doubt  that  the  book  in  question 
was  brought  from  the  proper  custpdy ;  and 
that  it  is  evidence  of  the  facts  therein  con- 
tained ;  for,  in  Butters  v.  Michel  (0),  it  was 
held,  that  ancient  entries,  made  by  the  monks 
of  an  abbey,  relating  to  an  endowment  by 

(6)  9  Fnce,  399. 
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them,  of  A  vicarage  (whether  perfect  or  not), 
were  good  evidence  (quantum  valeant)  of 
their  subject-matter ;  although  such  entries 
vi'ere  mixed  with  extraneous  memoranda,  and 
the  book  was  not  confined  or  appropriated  to 
subjects  ejusdem  generis ;  and  that,  being  ad- 
mitted, they  might  be  read  throughout,  for 
the  purpose  of  proving  any  thing  which  was 
material  to  the  issue,  provided  it  were  rele- 
vant, although  it  went  to  affect  third  persons 
who  were  not  privy  to  it,  and  could  have  had 
no  cognizance  of  the  matters  to  which  it  re- 
lated ;  and  such  a  book  was  held  to  have  been 
found  in  the  proper  custody  to  make  it  evi- 
dence, where  it  was  in  the  possession  of  an 
owner,  who  was  so  far  connected  with  the  ab- 
bey as  to  be  possessed  of  some  part  of  the 
former  estates  of  the  monastery,  although  no 
part  of  such  estate  was  situated  in  the  parish 
in  which  the  question  between  the  parties 
to  the  suit  arose.  In  Bulter^s  Nisi  /Vitw(7), 
it  is  said,  that,  where  a  person  in  ejectment 
would  prove  the  relation  of  a  father  and 
son,  by  his  father's  will,  he  must  have  the 
original  will,  and  not  the  probate  only ;  for, 
when  the  original  is  in  being,  the  copy  is 
110  evidence ;  besides,  the  seal  of  the  court 
does  not  prove  it  a  true  copy,  unless  the 
suit  only  related  to  personal  estate  :  Dike 
V.  Polhill^S).  But  the  ledger  book  is  eot- 
dence  in  such  caise,  because  this  is  not  con- 
sidered merely  as  a  copy,  but  is  a  roll  of 
the  court :  and  in  The  Bishop  of  Meath  v. 
Lord  Belfield{d)y At  was  held,  that  a  register 
is  evidence  of  iu  institution  or  collation, 
where  a  blank  wa»  left  in  it  for  the  patron's 
name;  and  parol  evidence  of  common  re- 
port to  prove  wha  was  the  patron,  was 
deemed  to  be  admi^ble.  Although  it  has 
been  said,  that  the  custom  in  this  case 
was  not  proved  as  laid  in  the  declaration, 
as  it  did  not  state  the  conditional  or  quali- 
fied custom  to  elect,  by  those  inhabitants 
of  the  parish  who  paid  41,  to  the  chap- 
lain, beyond  his  tithes ;  yet  the  ParUa- 
meniary  Survey  of  1649  is  the  best  evi- 
dence of  the  custom  to  elect  a  minister,  and 
that  is  altogether  silent  as  to  any  qualifi- 
cation or  condition.  That  survey  is  not 
only  most  accurate  in  terms,  but  has  always 
been  received  as  the  highest  authority  in 
Courts  of  law.    The  parishioners  had,  there- 
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fore,  clearly  a  right  to  elect ;  and  the  limi- 
tation of  such  right  to  those  who  paid  a 
certain  sum  to  the  chaplain,  is  nowhere 
adverted  to  previously  to  the  year  1744; 
and  the  condition  to  pay  4/.  a  year,  might 
be  either  precedent  or  subsequent  to  the 
election :  but  the  right  to  elect  does  not 
depend  on  such  payment;  and  if  one  of 
the  parishioners  were  a  defaidter^  he  would 
still  have  a  rifvht  to  vote.  The  inhabi- 
tants  of  the  parish  might  meet  previously 
to  the  election,  to  ascertain  who  were  pa- 
rishioners, and  the  payment  of  rates  might 
afford  the  best  test  of  that  fact ;  and  the 
jury  might  find  a  general  right  for  all  the 
parishioners  to  vote  in  electing  a  chaplain, 
independently  of  those  who  paid  him  a  cer- 
tain sum  beyond  his  tithes. 

ilfr.  Serjeant  Merenether^  in  support  of 
his  rule. — With  respect  to  the  entry  found 
in  the  registry  of  the  bishop,  if  it  had  been 
an  entry  of  an  exhibit  at  the  triennial  visi- 
tation, it  might  have  been  received ;  but  it 
did  not  contain  the  original  admission  of 
the  party  named,  but  merely  a  parol  de- 
claration as  to  a  particular  fact,  which  took 
place  previously  to  the  entry ;  and,  as  it 
related  to  a  by-gone  transaction,  namely, 
that  the  admission  was  made'  by  the  late 
rector  of  Wrington,  the  party  making  the 
entry  could  have  no  knowledge  of  the  fact, 
but  by  general  reputation.  It  must  be 
inferred  that  he  was  not  present  at  the 
time  of  the  admission ;  and  general  repu- 
tation is  not  admissible  to  prove  a  particu- 
lar fact.  In  the  case  of  The  King  v.  the 
Inhabitants  of  ErisweU,  Lord  Kenyon,  in 
commenting  on  the  case  of  The  Bishop  of 
Meathf  said  (10),  "  It  has  been  said,  that,  in 
that  case,  in  a  Quare  Impedit,  the  plaintiff 
gave  in  evidence  an  entry  in  the  register  of 
the  diocess,  of  the  institution  of  one  Knight, 
in  which  there  was  a  blank  in  tlie  place 
where  the  patron's  name  is  usually  inserted ; 
upon  which,  parol  evidence  of  the  general 
reputation  of  the  country,  that  Knight  %tas 
in  by  the  presentation  of  one  under  whom 
Lord  Belfield  claimed,  was  offered;  and 
that,  upon  a  bill  of^ exceptions,  it  was  held^ 
that  the  evidence  was  admissible :  that,  it 
was  said,  that  a  presentation  may  be  by 
parol,  and  what  commences  by  parol  may 
be   transmitted  to  posterity  by  paroL     I 

(10)  $  Tern  Rep.  79$. 
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have  not  seen  tbe  report  of  that  case :  but 
this  I  admit)  that  a  presentation  may  be  by 
parol,  and  that  may  be  proved  by  parol, 
that  is,  by  a  witness  who  was  present,  and 
heard   it ;    but,   that    common  reputation 
might  be  given  in  evidence,  I  must  deny." 
Tlie   custom  proved  at  the  trial,  was  at 
variance  with  that  laid  in  the  declaration  ; 
and,  ahhoogh  it  has  been   said  that  the 
Parliamentary  Survey  is  the  best  evidence 
to  establish  the  custom  to  elect  the  chap- 
lain, yet  there  was  no  documentary  or  parol 
evidence  of  any  common  law  custom,  to  de- 
prive the  rector  of  his  right  to  nominate  or 
present.     In.  Gape  v.  Handley{\\\  there 
was  an  issue  to  try  whether  the  presenta- 
tion to  the  rectory  of  St.  Albans  belonged 
to  the  Mayor  and  Aldermen,  or  to  the  Mayor, 
Aldermen,  and  Burgesses,  of  St.  Albans  at 
large  ;  and  Lord  Mansfield  said,  "  The  re- 
striction of  the  presentation  at  large  to  the 
select  body,  is  the  most  reasonable  restric- 
tion that  can  exist :  a  popular  election  of  a 
minister  raises  fumes  and  heats  among  the 
parishioners,  and  tends  much   to  destroy 
christian  chnrity.''     The  ecclesiastical  sur- 
vey of  the  26  Henry  8,  and  the  entries  in 
the  parish  books  of  Burrington  of  1 744  and 
1795  were  the  only  documentary  evidence 
offered  for  the  defendants  ;  and  the  survey 
made  no  mention  whatever  as  to  the  custom 
to  elect,  but  merely  that  the  sum  of  66^.  M, 
was  paid  to  a  priest  celebrating  in  the  chapel 
for  his  annual  stipend  by  composition.  The 
words  juxta  consuetudinem,  in  the  entry  in 
the  register,  is  the  only  expression  which 
could  be  found,  or  was  adduced  at  the  trial, 
to  shew  any  thing  like  a  custom ;  and  as 
those  words  were  introduced  in  an  ecclesi- 
astical document,  it  must  be  taken  to  apply 
to  an  ecclesiastical  custom,  which  may  exist 
after  fo/ty  years,  and  need  not  be  proved 
to   be  from  time  immemorial.     Although 
the  Parliamentary  Survey  must  be  taken  to 
be  a  most  accurate  document,  yet,  it  is  not 
only  silent  as  to  the  custom,  but  states,  that 
the  minister  hath  usually  been  elected  by 
tbe  parishioners  of  Burriiwton,  and  approved 
of  by  the  rector  of  Wnngton.     The  word 
"  usually,"  therefore,  is  consistent  with  the 
custom  referred  to  in  the  register,  Mjuxia 
ccnmetudinem  cannot  imply  an  immemorial 
custom.    In  Raicl^e  and  Chaplm*s  case 

(11)  5  T«iai  Rep,  188  a. 


X12)»  the  Cottrt  agreed,  that  customs  shall 
be  taken  strictly ;  and  Mr.  Jnstice  Foster 
said,  that  '*  it  was  so  adjudged  in  Totnam's 
case:"  and  Chief  Justice  Cooke  said,  ''There 
are  two  pillars  of  custom :  one  the  com- 
mon law  usage  ;  the  other,  that  it  be  time 
out  of  mind."  A  custom  must  be  proved 
as  laid ;  for,  in  Wilson  v.  Page  (IS),  where, 
in  trespass  for  digging  gravel  on  a  waste, 
the  defendant  justified  under  a  usage  for 
the  tenant  of  a  particular  copyhold  tene- 
ment to  dig  gravel,  he  was  not  allowed  to 
give  evidence  of  a  general  usage  to  that 
effect  in  all  the  copyholders ;  and  Lord 
Kenyon  said,  that  **  the  defendant,  having 
pleaded  a  custom  confined  to  a  particular 
tenement,  should  be  bound  by  his  plea,  and 
confined  to  evidence  of  it  only."  Here, 
there  are  two  instances  of  the  election  of 
a  curate  or  chaplain,  which  were  wholly 
inconsistent  with  the  custom  alleged  in 
the  declaration,  viz.  for  the  parishioners 
at  large  to  elect  and  present  the  curate 
to  the  rector.  The  entries  of  1744  and 
1795  are  conclusive  to  shew,  that  the  right 
of  election  was  confined  to  those  parishio- 
ners who  paid  4/.  to  the  chaplain,  beyond 
his  tithes  :  that  shews  that  even  tiiose  pa- 
rishioners who  paid  church  rates  had  not  a 
right  to  elect ;  but  those  only  who  contri- 
buted to  the  support  and  maintenance  of  the 
chaplain  or  curate.  In  the  Ecclesiastical 
Survey,  it  is  stated,  that  an  annual  stipend 
was  paid  to  tbe  priest  by  composition, 
amounting  to  OGs,  Sd. ;  and  the  4/.,  in  re- 
spect of  which  the  parishioners  are  stated 
to  have  been  qualiried  to  vote,  may  be  in 
lieu  of  the  composition  mentioned  in  the 
survey ;  and  in  the  Parliamentary  Survey 
of  1 649,  the  chapel  of  Burrington  is  stated 
to  be  worth  only  43/.  a  year. 

By  the  Court, — We  are  of  opinion,  that 
there  most  be  a  new  trial,  which  wc  much 
regret,  as  the  preferment  is  of  so  trifling  a 
nature.  The  first  ground  which  has  been 
raised  against  the  verdict  found  for  the 
plaintiffs  is,  that  the  entry  in  the  bishop's 
register  was  improperly  received  in  evi- 
dence; but,  we  are  of  opinion,  that  it 
was  admissible ;  yet,  as  we  doubt  whether 
su£Bcient  attention  was  paid  at  the  trial, 
to  whether  the  custom  was  an  ecclesias- 

(IS)  4  Leon.  242. 
(19)  4  £sp.  Rap.  70. 
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tical  or  a  common  kw  ca«toi¥i9  ^nd,  as  the 
attention  of  the  jury  was  not  called  to  that 
point,  the  cause  must  be  re-tried.  It  ap- 
pears to  us  to  be  rather  an  ecclesiastical 
than  a  common  law,  custom ;  and,  if  so, 
it  need  not  be  proved  to  have  existed 
from  time  immemorial;  as,  by  the  eccle* 
^iastical  law,  forty  years  is  sufficient  to 
establish  such  a  custom.  The  register  was 
admissible,  as  it  was  evidence  of  the  pro- 
ceedings, which  took  place  at  the  bishop's 
visitations.  It  was  his  duty  then  to  inquire, 
how  the  different  parishes  within  his  diocess 
were  served,  viz.  by  rectors,  by  vicars,  or  by 
curates,  and  how  the  clergymen  were  ap- 
pointed ;  and  that  would  lead  the  bishop  to 
require  further  explanation  as  to  the  mode 
of  the  election  of  a  clergyman,  and  whether 
he  were  appointed  under  a  custom  or  not ; 
and  here,  it  is  not  shewn,  whether  the  cus« 
tom  were  a  common  law,  or  an  ecclesiastical 
custom.  We  must,  therefore,  endeavour  to 
collect  that  fact  from  usage.  There  are 
only  two  instances  of  elections  of  chaplains 
or  curates — one  in  1744,  and  the  other  in 
1 795  ;  and  these  do  not  agree  with  the  cus- 
tom set  forth  in  the  declaration,  which  is 
alleged  to  be  a  general  custom ;  and,  by 
the  entries  in  the  parish  books,  it  appears 
to  be  confined  to  parishioners  paying  4/.  to 
the  chaplain,  over  and  above  his  tithes.  It 
appears,  that,  within  two  hundred  years,  the 
curacy  was  only  worth  from  40/.  to  501. 
a  year,  which  was  made  up,  in  part,  by  the 
payment  of  certain  tithes.  It  therefore 
cannot  be  supposed,  for  a  moment,  that  the 
parishioners  have  paid  4/.  a  year  from  time 
immemorial,  or  beyond  the  period  of  legal 
memory.  Another  ground  for  presuming 
that  the  custom  is  an  ecclesiastical,  and  iiot 
a  common  law  custom,  is,  that,  in  the  Eccle- 
siastical Survey  of  the  26  Henry  8,  the  pay- 
ment to  the  priest  is  stated  to  have  been 
made  by  the  rector ;  but  it  did  not  appear 
at  the  trial,  whether  that  payment  still  con- 
tinues to  be  made.  The  right  to  nominate 
8  curate  is,  by  common  laWi  in  the  rector ; 
and,  in  a  custom  of  this  nature,  we  ought  to 
see  that  it  be  most  satisfactorily  proved ; 
for,  as  was  said  by  Lord  Mansfield  in  Gop^ 
▼.  Hundley^  **  a  popular  election  of  a  clergy* 
man  engenders  feuds  among  the  parishio- 
oars,  and  tends  to  destroy  christian  charity.? 
It  is  far  better  that  the  rector  should  no- 
minate hia  €ur9te»  and  that  he  should  not 


be  deprived  of  bis  compion  }aw  ligbt  to 
present;  for  he  is  the  best  judge  of  bis 
principles  and  acquirements,  and  is  best 
able  to  know  the  nature  of  the  doctrine  he 
might  preach.  As,  therefore,  the  nature 
of  the  custom  on  which  the  plaintiffs  rely, 
requires  further  investigation,  and  more  par- 
ticularly so,  as  the  phrase  juxla  consuetu^ 
dinemt  in  the  entry  of  visitatio^s,.is,  of  itself, 
doubtful  and  ambiguous,  the  rule  for  a  new 
trial  must  be  made— 

AhtohUe. 


1829.     \ 
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ALCOCK  0.  COOKE  AKO 
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Grant  of  the  King — where  void. 

King — Prerogative  oj^  as  Duke  of  Lati" 
caster. 

Parol  Evidence  of  Prescription — where 
admissible. 

1.  If  the  King  make  a  grant  tokick  eannai 
take  effect  according  to  its  iermSf  it  mtut  be 
taken  that  he  is  deceived  in  his  grants  andf 
consequently^  the  grant  is  void.  Where,  there^ 
fore,  an  estate  has  been  previously  conveyed 

by  lease,  if  the  lease  be  not  reated  in  the 
grant,  the  King  has  granted  that  nkich  he 
cannot  carry  into  effect. 

2.  Although  tlie  King  holds  lands  as 
Duke  of  Lancaster,  he  holds  them  as  King 
also ;  and  aU  his  prerogatives  belong  to  Atas 
with  reference  to  such  lands,  as  they  do  witk 
regard  to  lands  nbich  belong  to  Mm  name* 
diately  in  right  of  his  Cromn* 

3.  Parol  evidence  cannot  be  resorted  to^ 
to  support  a  prescriptive  right  to  mnecA^ 
where  it  appears  that  the  property  vAars 
wreck  was  claimed  was  in  the  Crown  m  tk$ 
reign  of  Charles  1 ;  for  the  jury  could  mot 
infer  that  it  was  m  those  under  wAom  the 
party  claims,  from  time  of  legal 


This  was  an  action  of  trover  for  a  bow« 
sprit. 

Plea — The  general  issue. 

At  the  trial,  before  Lord  Chief  Jostioa 
Best,  at  the  last  Assises  at  Lincoln,  tbe 
plaintiff  claimed  the  bowsprit,  by  virtue  of 
a  right  to  take  wreck  of  veaseJa  cast  aabora 
in  the  parish  of  Sutton-in-le-Marab,  in  thm 
county  of  Lincoln,  under  a  grant,  or  lettora 
patent,  by  CJiadfle  the  Fira^>  flaM  the  4th  of 
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October  1631,  whidi  was  under  the  seal  of 
the  dtichy  of  Lancaster,  and  by  which  there 
was  granted  to  Charles  Harbard,  Christian 
Favel]^  and  Thomas  Young,  and  their  heirs 
(under  whom  the  plaintiff  claimed),  of 
(among  other  manors,  lordships,  castles,  hun- 
dreds, tenements  and  hereditaments,  &c.) 
the  manor  of  Greetham,  in  the  county  of 
Lincoln,  with  all  its  rights,  members  and 
appurtenances,  the  reeveship  of  Greetham, 
and  the  bailiwick  of  Greetham,  and  all 
lands,  tenements,  rents,  and  hereditaments 
whatsoever  in  Greetham,  and  various  other 
places  (omitting  the  parish  of  Sutton),  or 
in  any  or  either  of  them,  or  elsewhere  in 
the  said  county  of  Lincoln,  called  or  known 
by  the  name  of  the  lordship  or  manor  of 
Greetliam  aforesaid,  or  to  the  said  lordship 
or  manor,  reeveship  or  bailiwick  of  Greetham, 
in  anywise  belonging  or  appertaining,  or  as 
member,  part,  or  parcel  of  them,  or  any  of 
them,  being  heretofore  had,  known,  accept- 
ed, occupied,  used,  or  reputed,  with  all  and 
every  of  their  appurtenances  (vfhich  said 
lordship  or  manor  of  Greetham,  and  other 
the  premises  before  granted,  were,  by  a 
particular  thereof,  mentioned  to  be  alto- 
gether parcel  of  the  ancient  lands  and  pos- 
8essi6ns  of  the  duchy  of  Lancaster,  in  the 
county  of  Lincoln),  and  all  and  singular  the 
granges,  farms,  &c.,  and  all  rents,  reve- 
nues, and  services,  rents-charge,  rents-seek, 
&c.,  &c.,  yearly  rents,  increased  rents,  fee- 
farm-rents,  courts-leet,  &c.,  and  all  that 
to  courts-leet  did  in  anywise  belong  or 
appertain,  immunities,  acquittances,  and  he- 
reditaments whatsoever,  with  all  and  sin- 
gular their  rights,  members,  and  appurte- 
nances, of  what  kind  or  nature  soever  they 
be,  or  by  what  name  soever  they  are  known, 
deemed,  called,  or  acknowledged,  situate, 
lying,  and  being,  issuing,  growing,  renew- 
ing, happening,  or  arising  in  or  within  the 
lordships,  nuinors,  hundreds,  towns,  places, 
fields,  parishes,  or  hamlets  aforesaid,  or  in 
or  within  any  or  either  of  them,  or  else- 
where, or  wheresoever,  to  the  aforesaid 
castles,  lordships,  manors,  hundreds,  mes- 
suageSy  lands,  tenements,  and  hereditaments, 
and  other  the  premises  by  those  presents 
before  granted,  or  mentioned  so  to  be,  to 
any  or  either  of  them,  or  to  any  part  or 
parcel  thereof,  in  anywise  belonging,  apper- 
taining, incident,  appendant,  or  incumbent, 
jor  |»  membery  parti  or  j»arcel  of  ihe  aamei 


being,  at  any  time  theretbfore,  had,  known, 
accepted,  occupied,  and  demised ;  leased,  or 
reputed;  and  the  reversion  or  reversions, 
&c.,  dependent  or  expectant  of,  in,  or  upon 
any  gift  or  gifts  in  fee-tail,  or  any  demise  or 
grants  for  the  term  or  terms  of  life  or  lives, 
or  years,  and  also  all  rents  reserved  upon 
any  demise  or  grant,  demises  or  grants. 
And  by  the  same  letters  patent,  the  said 
King  did  also  grant  unto  the  said  Charles 
Harbard,  Christian  Favell,  and  Thomas 
Young,  their  heirs  and  assigns,  that  they, 
their  heirs  and  assigns,  should,  from  thence- 
forth, for  ever,  have,  hold,  and  enjoy,  within 
the  aforesaid  castles,  lordships,  manors,  hun- 
dreds, lands,  tenements,  and  hereditaments, 
and  all  and  singular  other  the  premises 
thereby  granted,  as  many,  as  great,  such, 
the  same,  and  the  like  courts-leet,  views  of 
frank-pledge,  hundred-courts,  law-days,  as- 
size and  assay  of  bread,  wine,  and  beer, 
goods  and  chattels  waived,  estrays,  deo- 
dands,  escheats,  reliefs,  heriots,  free-war- 
rens, hawkings,  huntings,  and  all  other 
rights,  jurisdictions,  and  franchises,  liber- 
ties, privileges,  customs,  immunities,  ac- 
quittances, profits,  commodities,  advantages, 
emoluments,  and  hereditaments  whatsoever, 
as  fully,  freely,  and  wholly,  and  in  as 
ample  nmnner  and  form,  as  any  abbot 
or  prior  of  any  late  monastery,  abbey, 
or  priory,  or  any  Duke  of  Lancaster, 
or  any  other  person  or  persons  at  any 
time,  having,  possessing,  or  being  seised  of 
the  aforesaid  castles,  lordships,  manors, 
messuages,  lands,  tenements,  and  heredita- 
ments, and  other  premises  thereinbefore 
granted,  by  reason  or  pretext  of  any  act  or 
acts  of  parliament,  or  of  any  charter  of 
gift,  grant,  or  confirmation,  or  by  reason  of 
any  letters  patent  by  the  said  King,  or  any 
of  his  progenitors  or  ancestors,  then  late 
Kings  or  Queens  of  England,  theretofore 
had,  made,  granted,  or  confirmed,  or  by 
reason  or  pretext  of  any  lawful  prescription, 
use,  or  custom  theretofore  had  or  used,  or 
by  any  other  lawful  means,  right,  or  title 
whatsoever ;  and  as  fully,  freely,  and  wholly, 
and  in  as  ample  manner  and  form  as  the 
said  Kingj  or  any  of  his  progenitors  or 
ancestors,  then  late  Kings  or  Queens  of 
England,  had  had  or  enjoyed  in  the  pre- 
mises therein  before  granted  or  mentioned  so 
to  be,  or  in  any  part  or  parcel  thereof,  or 
.by  reason  or  pretext  of  the  premiaesi  or  of 
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any  parcel  thereof:  except  always,  neverthe- 
less, and  out  of  that  grant  altogether  reserved, 
all  knight's  fees,  wards,  and  marriages,  of 
the  premises,  and  all  services  for  or  in  re- 
spect thereof,  and  all  advowsons,  donations, 
free  dispositions,  and  right  of  patronage  of 
all  and  singular  rectories,  churches,  vicar- 
ages, chapels,  and  all  other  ecclesiastical 
benefices  whatsoever  to  the  premises,  or 
any  or  cither  of  them,  in  anywise  belonging, 
appertaining,  incident,  appendant,  or  in- 
cumbent ;  and  also,  except  all  royal  mines 
of  gold  and  silver,  being  or  to  be  found 
within  or  upon  the  premises,  and  all  pre- 
rogatives to  the  same  mines  belonging." 

The  plaintifTthen  produced  an  extract  from 
Domesday  Book,  to  shew  that  the  parish  of 
Sutton  was  part  of  the  manor  of  Greetham, 
and  also  an  abstract  of  indentures  of  lease 
of  the  12  James  1,  made  between  that 
King  of  the  first  part,  and  one  John  Li- 
vingstone of  the  other  part ;  whereby  the 
King  granted  and  to  farm  let  to  Livingstone 
(among  other  things,)  all  and  singular  the 
profits  and  commodities  happening  within 
the  honour  of  Bolingbroke,  parcel  of  the 
duchy  of  Lancaster,  in  the  county  of  Lin- 
coln, of  the  goods  and  chattels,  and  debts 
and  credits  whatsoever  of  felons,  felons  of 
themselves,  and  fugitives,  clerks  convicted, 
persons  outlawed,  deodands,  waifs,  estrays, 
and  wrecks  of  the  sea,  as  well  in  the  ac- 
counts of  the  bailiffs  and  ministers  of  the 
said  honour  of  Bolingbroke  aforesaid,  ac- 
countable, or  otherwise,  within  the  said 
honour,  to  the  said  Lord  the  King,  answer- 
ed or  to  be  answered  : — to  hold  the  same 
unto  the  said  John  Livingstone,  from  Mi- 
chaelmas then  last,  for  the  term  of  thirty- 
one  years,  at  the  yearly  rent  of  GL  and  a 
moiety  of  all  profits,  amounting  in  them- 
selves to  50L  and  upwards.  It  was  then 
proved  that  the  honour  of  Bolingbroke 
comprised  the  manor  of  Greetham.  The 
plaintiff  then  gave  in  evidence  certain  pro- 
ceedings in  a  suit  instituted  in  the  duchy 
court  of  Lancaster,  in  the  eighth  year 
of  Charles  1,  relative  to  the  right  of  wreck 
within  tlie  manor  of  Sutton,  which  was 
alleged  to  be  within  the  honour  of  Boling- 
broke, and  which  was  a  prayer  for  process 
by  the  Attorney  General  of  the  duchy,  on 
the  relation  of  one  Charles  Har&rd,  the 
■urveyor-general,  and  one  of  the  grantees 
named  in  th^  grant  by  Cbqriea  the  fix^ip 


against  one  Rogers ;  and,  in  the  informadoit, 
the  lease  to  Livingstone  was  recited,  and 
Sutton  was  mentioned  as  being  within  the 
manor  of  Greetham,  and  the  honour  of  Bo- 
lingbroke ;  but  the  defendant  Rogers,  in  his 
answer,  did  not  justify  or  lay  claim  to  any 
property  within  Sutton.  The  plaintiff  then 
gave  in  evidence,  deeds  of  1703  and  1707, 
by  which  it  appeared  that  the  right  of  die 
grantees  in  the  grant  'of  Charles  the  First 
had  been  regularly  conveyed  down  to  him, 
the  plaintiff.  Several  witnesses  were  then 
called  to  shew  that  all  tliQse  persons  under 
whom  the  plaintiff*  claimed  had  exercised 
an  unlimited  and  undis|)uted  right  to  take 
wreck  in  the  parish  of  Sutton,  until  the 
year  1760.  The  defendant  Cooke,  in  sup- 
port of  his  title,  put  in  an  answer  to  a  bill 
in  Chancery  in  17C3,  and  proved  by  parol, 
that,  from  that  time,  he  and  tliose  from 
whom  he  took  the  estate,  had  not  only 
claimed  wreck  in  the  parish  of  Sutton,  but 
had  exercised  their  right  in  taking  it:  and 
it  was  objected  for  the  defendants,  that, 
as  wreck  was  a  royal  prerogative,  it  could 
not  pass  by  the  general  words  contained 
in  the  grant  of  Charles  the  First ;  and 
that,  even  if  it  could,  as  Sutton  was  not 
mentioned  in  that  grant,  the  plaintiff  had 
no  right  to  claim  wreck  in  that  parish, 
particularly,  as  in  point  of  fact  it  was 
not  within  the  manor  of  Greetham.  The 
jury,  however,  found  a  verdict  for  the  plain- 
tiff*-~the  Lord  Chief  Justice  reserving  the 
defendants  leave  to  move  to  set  it  asule,  if 
the  Court  should  be  of  opinion,  that  wreck 
was  not  conveyed  under  the  deed  of  Charles 
the  First,  and,  if  it  were  not,  that  the 
plaintiff* had  not  adduced  sufficient  parol  tes- 
timony of  the  exercise  of  the  right  from  tlie 
time  of  the  grant  to  17  GO,  to  support  a 
claim  by  prescription  to  such  wreck. 

Mr,  Serjeant  Adams,  in  the  last  term,  ac- 
cordingly obtained  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  noostttc 
entered,  or  a  new  trial  granted ;  and  submit- 
ted that  the  plaintiff*  could  only  recover  on 
the  strength  of  bis  own  title,  and  that  as  he 
had  not  proved  Sutton  to  be  within  the 
manor  of  Greetham,  he  could  not  be  en- 
titled to  recover,  particularly  as  the  de- 
fendant Cooke  had  proved,  from  the  time 
of  the  memory  of  all  living  witDesae8»  an 
exercise  of  a  right  to  uke  wretd[,  via. 
from  1768  to  the  present  day.    It  is  quite 
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clear,  that  the  grant  of  Charles  the  First 
conveyed  no  right  of  wreck  to  those  under 
whom  the  plaintiffs  claimed,  neither  did  the 
proceedings  in  the  Duchy  Court  of  Lancas* 
ter ;  the  grant  merely  gave  to  the  grantees 
all  the  rights,  jurisdictions,  and  franchises, 
in  as  ample  manner  and  form  as  any  abbot 
or  prior,  or  any  Duke  of  Lancaster  had  in 
the  premises  so  granted,  and  it  was  impos- 
sible for  a  court  or  a  jury  to  know  what 
would  pass  under  those  words.  In  Co' 
myns's  Digest  {\)f  it  is  said,  that  general 
words  in  the  King's  grant  never  extend  to 
a  grant  of  things  which  belong  to  the  King 
by  virtue  of  his  prerogative,  for  such  ought 
to  be  expressly  mentioned.  And  again  it 
is  said  (^),  that,  if  liberties,  franchises,  &c., 
which  were  appendant  taa  manor,  as  wrecks, 
waifs,  estrays,  &c.,  come  with  the  manor  to 
the  King,  the  appendancy  is  extinct,  and 
the  King  is  seised  of  them,  as  before,  in 
jure  corona. 

Mr.  Serjeant  Wilder  on  a  former  day  in 
this  term,  shewed  cause. — It  cannot  be  dis- 
puted, but  that  wreck  is  a  prerogative  right 
of  the  Crown ;  but  the  grant  on  which  the 
piaintifT  relies,  was  made  and  executed 
under  the  seal  of  the  Duchy  Court  of  Lan- 
caster. Although  the  duchy  of  Lancaster 
came  to  the  Crown  in  the  reign  of  Henry  4, 
and  so  remained  in  the  reign  of  Henry  6, 
yet,  by  the  statute  1  Edward  4.  c.l.  8.18, — 
after  reciting,  that  Henry  6,  in  deed,  and  not 
of  right.  King  of  this  realm,  by  his  charter 
indented  nnder  the  seal  of  the  duchy  of 
Lancaster,  did  give  and  grant  the  manor  of 
Kilboum  to  the  abbot  of  Biland — it  was 
enacted*  that  the  same  charter  should  be 
thereafter  to  the  said  abbot  and  his  suc- 
cessors ; — and  in  an  appendix  to  Pickering's 
Statutes  (d),  containing  a  roll  of  parliament 
of  the  1st  of  Henry  7,  concerning  the  an- 
nexation of  the  duchy  of  Lancaster  to  the 
Crown,  the  d  uchy  of  Lancaster  is  stated  to  be 
held  by  the  King  distinct  from  the  Crown. 
Lord  Coke,  in  his  Fourth  Institute  (4),  says, 
"  that  it  was  to  secure  a  retreat  to  the  King, 
in  case  he  should  be  deprived  of  his  Crown ; 
and,  from  that  time  to  the  present,  all  grants 
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of  duchy  lands  are  made  under  the  duchy 
seal,  and  not  the  seal  of  the  Crown.'^  Al- 
though it  has  been  said,  that  the  parish  of 
Sutton  is  not  part  of  the  manor  of  Greetham, 
it  is  quite  clear  that  it  is  part  of  the  honour 
ofBolingbroke;  and  although  Sutton  is  not 
mentioned  in  the  grant  of  the  6th  of  Charles 
the  First,  yet  the  proceedings  in  the  Duchy 
Court  of  Lancaster,  in  the  8th  of  Charles 
the  First,  related  to  the  right  of  wreck  in 
Sutton ;  and  the  lease  of  James  1.  is  deci- 
sive to  shew  that  the  reversion  of  the  right 
to  wreck  was  vested  in  Charles  1.  at  the 
time  of  the  original  grant,  by  which  all 
rights,  jurisdictions,  and  franchises,  liberties, 
privileges,  customs,  immunities,  acquit- 
tances, profits,  commodities,  emoluments, 
and  hereditaments  whatsoever,  were  granted, 
excepting  only  knight's  fees  and  services,  ec- 
clesiastical benefices,  and  gold  and  silver 
mines.  It  was  therefore  intended,  that  every 
thing  was  to  pass  by  the  grant,  but  those 
which  were  expressly  excepted.  The 
plaintiff's  right  is  not  disputed,  either  by 
the  Crown  or  the  duchy  of  Lancaster,  but 
by  a  mere  individual ;  and  as  the  plaintiff 
claims  under  a  grant  from  the  Crown,  and 
the  defendant  Cooke  has  admitted  that  he  has 
a  right  to  wreck,  except  within  a  certain  dis- 
trict in  the  parish  of  Sutton,  and  as  the 
plaintiff's  ancestors  had  exercised  a  right 
there  until  the  year  1760,  it  ought  not  now 
to  be  disturbed. 

Mr.  Serjeant  Adams,  in  support  of  his 
rule. — The  honour  of  Bolingbroke,  and  the 
manor  of  Greetham,  are  altogether  dis- 
tinct,- and  are  not  co*extensive  with  each 
other,  as  the  honour  is  composed  of  many 
manors.  The  statute  17  Edward  ^.  c.  11. 
is  decisive  to  shew  that  the  prerogative  in 
the  wreck  of  the  sea  throughout  the  realm  is 
in  the  King ;  and,  as  wreck  was  not  mentioned 
in  the  deed  or  letters  patent  of  Charles  1,  no 
right  to  it  was  conveyed  thereby.  In 
Cpmyns's  Digest  f  it  is  said,  that,  if  franchises 
and  liberties  are  granted  by  the  King,  which 
were  before  m  esse,  as  flowers  of  his  Crown, 
and  afterwards  by  escheat,  surrender,  or 
otherwise,  come  back  to  the  Crown,  they 
are  re-united  to  the  Crown,  and  the  King 
has  them  in  jure  coronaet  as  before.  In 
Heddy  v.  Wheelhouse{5)^  it  was  held,  that 

(5)  Cia  EUje.  591. 
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liberties  wbioh  tlie  King  would  hare  him- 
self  throughout  England,  if  not  granted  to 
or  prescribed  for  by  a  common  person,  are 
merged  in  the  Crown,  and  that,  if  a  commoi^ 
person  that  had  them  by  grant  or  prescrip- 
tion, commits  a  forfeiture  of  them,  or  they 
come  otherwise  to  the  King,  and  the  King 
has  them  by  his  prerogative,  they  cannot 
afterwards  be  granted  but  by  a  newcreation^ 
as  waif,  stray,  wreck,  &c.     That  was  con- 
sidered an  authority  in  the  case  of  TheAhhoU 
of  Strata  Mercella  (6),  where  it  is  said,—- 
that,  when  tlie  King  grants  any  privileges, 
liberties,  or  franchises,  which  were  in  his 
own  hands,  as  wreck  of  the   tea,  if  they 
come  again  to  the  King  they  are  merged  in 
the  Crown.     In  Comyns't  bigest(J),  it  i^ 
said,  that  the  King  shall  have  the  same 
p^rogative  where  he  is  seised  in  right  of 
the  duchy  of  Lancaster,  as  where  he  is 
seised  in  right  of  the  Crown:   and  the 
case  of  The  Queen  v.  the  Archbuhop  qf 
York  (8),  is  referred  to  as  an  authority  esta* 
blishing  that  position.     That  case  is  more 
fully  reported  in  Ploufden(9)f  in  which  the 
statute  of  3  Henry  ^,  concerning  the  seal 
•f  the  duchy  of  Lancaster,  and  the  statute 
1  Edw.  4,  by  which  the  duchy  is  confiscated 
to  the  Crown,  are  treated  of;  and  where  it 
is  said,  that,  by  the  latter  statute,  all  pos- 
sessions which  Henry  6.  had,  were  vested 
in  and  annexed  to  the  Crown,  and  vera 
created  to   the  duchy  of  Lancaster,  and 
that  the  King  should  have  a  seal-chancel- 
lor, and  other  officers  for  the  duchy,  and 
that  they  should   be  managed  separately 
from  other  possessions  of  the  King.     It 
therefore  follows,  that  a  grant  of  property 
within  the  duchy,  is  subject  to  &e  same 
incidents   as    a    grant  from   the  Crown. 
At  all  events  it  cannot  be  inferred  that 

« 

wrecks  were  intended  to  pass  by  the  grant 
in  question,  for  the  express  words  of  the 
deed  must  be  looked  at,  and  those  only.  In 
Comyns's  Digest  (\Q),  it  is  said,  that  th^ 
King^s  grant  cannot  enure  to  a  double  in- 
tent, and  that,  if  he  be  deceived  in  his  grant 
it  will  be  void,  though  made  ex  certd  fcicniuf • 

(6)  9  Rep.  25  h. 

(7)  TiU  "  Frwichiie/'  P.  3. 

(8)  VoL  t,  p.  S19. 

(9)  Cro.  Elis.  S40. 

(10)  Tit. "  Gnat/'  G.  tX. 


Again  (11),  it  is  snid,  U^at,  if  the  Kin^s 
grant  can  enure  to  two  intents,  it  shall  be 
taken  to  the  intent  that  makes  most  for  the 
King's  benefit*  And,  therefore,  it  shall  be 
construed  strictly ;  as,  if  the  King  grant  a 
manor  purchased  by  him,  with  allfrandiiset 
belonging,  &c.,  the  franchises  in  the  hands 
of  the  feoffor  do  not  pass ;  for,  by  the  pur- 
chase of  the  King,  they  are  re-annexed  to 
the  Crown.  Here  it  would  enure  to  the 
King's  benefit,  that  the  wreck  should  not 
pass.  Besides,  the  grant  is  void,  as  it  is 
the  grant  of  an  estate  in  possession,  whereas 
the  King  had  but  a  reversion;  and  in  AlUm 
WootTe  case{lft)  it  is  said,  **  If  the  Kwa 
make  a  lease  for  years,  or  for  life,  and  aN 
terwards  grants  the  land  to  another  in  fee, 
or  in  tail,  without  reciting  the  lease,  the 
last  grant  is  void  ;  first,  because  the  King 

f  rants  an  estate  in  possession,  where  he  hatb 
ut  a  reversion,  and  so  is  deceived  in  his 
grant ;  and  the  subject  had  a  way  to  come 
to  tlie  knowledge  of  the  said  lease,  for  every 
patent  ought  to  be  enrolled  in  the  Chanceryi 
to  which  all  sulnects  may  have  access." 
^Here  the  lease  to  Livingstone  was  produced, 
m  order  to  shew  that  the  reversion  of  the 
right  to  wreck  was  vested  in  the  King, 
as  it  was  not  recited  in  the  grant.]  Lastly, 
although  Suttofi  might  be  within  the  honour 
of  Bohngbroke,  it  does  not  follow  that  it 
was  in  the  roanorof  Greetharo;  and  Oome»« 
dav-book  does  not  refer  to  that  parish,  bnt 
only  contains  a  return  of  lands  of  Earl 
Hugh  in  the  parish  of  Lindsay,  in  which 
thirty-four  sokes  are  .mentioned,  of  which 
Grendham  or  Grantham  is  fuie. 

Cur,  mfe.  vwU. 

Lord  Chief  Justice  Best  now  delivered 
die  judgment  of  the  Court  as  follows: — 

This  was  an  action  brought  by  ^  plain- 
tiff, who  claimed  a  right  to  uke  wreck  in  the 
parish  of  Sutton  in  the  Marsh,  in  the  counQf 
of  Lincoln ;  a  number  of  deeds  were  pat  in 
at  the  trial,  which  I  had  no  opportunity  of 
seeing.  If  I  hadt  it  might  have  saved  the 
parties  the  expense  of  this  application  to  the 
Court,  as  the  originalgrant  is  not  suflSdent 
to  support  the  pWptiflni  dainu    I  icserved 

(11)  Com.  1%  til, «« SiseC'  a  !«• 
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two  questions  fiir  the  opinion  oF  the  Court ; 
firtty  whetheri  sufyposing  Satton  to  be  within 
the  manor  of  Qreetham,  wreck  was  con- 
Teyed  by  the  grant  of  Charles  1.  to  the 
grantees  named  in  that  deed»  and  through 
whom  the  plaintiff  cUiims )  and  secondly,  if 
not|  whether  the  parol  evidence  adduced  by 
the  plaintiff  was  sufficient  to  establish  n 
right  by  prescription.  Thati  however, 
would  only  be  a  ground  for  a  new  trial ; 
but  we  are  of  opinion,  that,  as  the  original 
grant  is  void,  the  plaintiff  had  no  good 
grouud  of  action,  and  tberefbtCi  that  a  non« 
suit  must  be  entered.  It  was  taken  for 
granted,  at  the  trial,  that  the  parish' of 
Sutton  was  part  of  the  manor  of  Greetham, 
and  an  extract  fVom  Domesday-book  was 
produced  for  that  purpose,  which  was  head- 
ed. The  Manor  of  Oreetham.  But  it  now 
appears  that  that  book  refers  only  to  the 
iands  of  Barl  Hugh,  which  were  within  the 
sokeof  Greetham:  we  are  therefore  dearly 
of  opinion  that  the  parish  of  Sutton  is  not 
within  that  manor.  But  the  parol  testi- 
mony adduced  by  the  plaintiff,  cannot  sup- 
port a  right  to  wreck  by  prescription,  be- 
cause it  appears,  fW>m  the  proceedings  in  the 
Duchy  Court  of  Lancaster,  that  the  right 
to  wreck  in  Sutton  Was  disputed  in  the 
eighth  year  of  the  reisn  of  Charles  1,  and 
tluit  it  Was  then.vesteii  in  the  Crown  {  if  so, 
the  plaintiff  could  not  adduce  parol  evi- 
dence to  support  a  title  by  prescription,  inas- 
much, as  the  jury  could  not  infer  tliat  the 
estate  was  in  those  from  whom  the  plaintiff 
claims,  from  the  tijm^  of  legal  memory. 
That  brings  me  to  the  main  question  in  the 
cause,  vis.  whether  or  not  the  grant  by  let- 
ters patent  of  Charles  I.  conveyed  wreck 
to  tlie  grantees  therein  named.  Two  points 
have  l^en  raised  on  that  deed : — 'first,  that 
wreck  would  not  pass  under  the  general 
words  therein  contained;  and  secondly, 
that  the  grant  is  void,  as  it  was  a  grant  in 
possession,  whereas  the  Crown  was  only 
seised  in  reversion.  As  there  is  some  con- 
fiisidn  in  the  cases,  it  is  not  necessary  to 
decide  on  the  first  point.  It  was  taken  for 
granted  at  the  trial,  and  indeed  there  can  be 
no  doubt  of  it|  that  Sutton  was  a  parish  or 
distriot,  the  Wreck  in  which  was  leased  by 
indenture  in  the  18th  of  James  1.  to  Liv^ 
ingstone.  That  indenture  is  a  lease  from  the 
King,  and  it  is  mosl  iMlterii)  to  obserye, 


that  every  leas^  from  the  Sing  must  be  en<* 
rolled.  The  title  of  the  enrolment  is,  *'  Froni 
the  9th  to  the  ISth  of  James  1,  folio  140.'' 
The  lease  is  made  between  our  Lord  Kin^ 
James,  &c.  of  the  one  part,  and  John  Livings 
stone,  esq.  one  of  the  grooms  of  the  chamber 
of  the  King,  of  thie  other  part.  It  grants  wreck 
in  different  places,  and  also  all  and  singula^ 
the  profits  and  commodities  happening  and 
arising  within  the  whole  honour  of  Boling- 
broke  (and  it  is  taken  ibr  granted,  that 
Greetham  is  a  part  of  the  honour  of  Boling- 
broke),  parcel  of  the  duchy  of  Lancaster, 
in  the  county  of  Lincoln,  to  Livingstone,  f<^ 
thirty-one  years.      In  the  decree  in  the 
Duchy  Court  of  Lancaster,  this  lease  to 
Livingstone  is  recited  as  an  existing  lease. 
Now,  at  the  time  that  decree  was  pronoun- 
ced, the  grant  of  the  6  Car.  1.  had  been 
executed :  the  lease,  therefore,  was  an  ex- 
isting lease  at  the  time  of  the  6  Car.  1. 
This  brings  me  to  the  question,  whether,  aS 
the  King  had  granted  a  lease  of  this  pro- 
perty, and  had  not  recited  that  lease  in  the 
grant  of  the  fee  in  perpetuity,  the  latter 
grant  was  not,  by  the  common  law  of  Eng- 
land, altogether  void.     We  are  of  opinion, 
that  it  was  so.     We  take  it  to  be  a  prin- 
ciple of  the  common  law  of  this  country, 
that,  if  the  King  makes  a  grant  which 
cannot  take  effect  ip  the  manner  in  which 
it  ought  to   take   effect  according  to  its 
terms,  it  must  be  concluded  that  the  King 
has  been  deceived  in  that  grant ;  and,  there- 
fore, that  the  grant  is  void.     Tlie  grant, 
indeed,  does  not  contain  the  word  Sutton ; 
but  I  am  taking  it  now,  that  Sutton  is  a  part 
of  Greetham,  and  that  the  conveyance  ap- 
plies to  Greetham  in  all  its  parts.     If  Sut- 
ton be  not  a  part  of  Greetham,  the  plaintiff 
must  be  considered  as  a  perfect  stranger,  and 
cannot  have  the  least  pretence  to  maintain 
this  action.     Assuming,  however,  that  Sut- 
ton Is  within  Greetham,  and  the  right  to 
wreck  could  be  well  conveyed,  our  opinion 
IS,  that  it  was  not  well  conveyed ;  because, 
having  been  before  granted  by  lease,  and 
that  lease  not  being  recited,  the  King  pro* 
posed  a  grant  whicli  he  could  not  carry  into 
eflect.     Having  already  leased  the  right  of 
Wreck  in  possession  for  a  term  of  years, 
he  proposed,  by  the  grant,  to  convey  the 
same  right  of  possession  to  another  person. 
It  would  be  inconsistent  with  the  King's 
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bonouTi  that  he  should  grant  the  right  of  pos- 
aesston  in  the  same  thing  to  two  persons ; 
and,  therefore,  the  latter  grant  is  altogether 
Toid.  It  is  unnecessary  to  refer  to  cases ; 
for  it  is  an  established  principle,  that,  if  the 
King  is  deceived  in  his  grant,  the  grant  is 
altogether  void.  It  cannot  be  supposed, 
unless  he  is  deceived  in  his  grant,  that  he 
would  grant  to  A.  that  which  he  has  already 
granted  to  B. ;  that  would  be  giving  en- 
couragement to  litigation,  which  it  is  always 
.the  object  of  the  King  to  prevent.  I  must, 
however,  guard  the  observation  I  am  now 
making,  by  stating  that  this  is  a  lease  from 
the  King,  which  must  be  enrolled ;  and  the 
doctrine  which  I  am  now  laying  down  is 
applicable  only  to  grants  so  enrolled,  be- 
cause, if  an  individual  grants  a  lease,  and 
the  estate  of  which  that  individual  grants  a 
lease,  afterwards  comes  to  the  King,  if  the 
King  re-grants  it,  as  the  subject  could  not 
know  with  certainty  that  there  was  a  pre- 
viously existing  lease,  the  position  I  have 
been  laying  down  would  not  apply.  But 
the  present  doctrine  is  applicable  to  a  case 
where  tlie  subject  cannot  be  deceived,  and 
he  must  be  deceiving  the  King ;  for,  if  the 
King's  prior  lease  be  enrolled,  the  subject 
has  the  means  of  knowing  of  the  existence 
of  that  lease,  and  it  is  his  duty  to  inform  the 
King  of  its  existence.  The  lease  granted  to 
Livingstone  by  James  1 ,'  was  a  lease  enrolled ; 
and  the  grantees  under  whom  the  plain- 
tiff claims,  when  they  accepted  the  grant  of 
the  6  Car.  I,  had  the  means  of  knowing  of 
the  existence  of  the  lease.  In  the  case  of  The 
Earl  of  Ruiland{\S\  it  was  decided,  that 
where  one  is  an  officer  for  life,  if  the  King^ 
without  reciting  that  such  a  one  was  an  of- 
ficer for  life,  grants  the  office  to  another  for 
life,  the  second  grant  is  void  for  want  of 
such  recital ;  but  no  book  says,  that,  if  the 
King  recites  the  first  grant,  and  also  re« 
cites  that  the  officer  is  alive,  this  last  grant 
shall  be  void  for  want  of  certainty.  It  will 
be  seen,  that  the  present  case  turns  on  pre- 
cisely the  same  principle.  If  the  King 
grants  an  office  for  life,  and  grants  the  same 
office  to  another,  it  might  be  argued  that 
the  two  estates  might  co-exist,  because  the 
second  grant  might  give  an  interest  after 
the  first  life  is  determined.     But  still,  it  is 


void  altogether,  because  it  professes  to  give 
an  immediate  interest,  and  that  immediate 
interest  the  King  cannot  give,  because  the 
office  is  full,  and  there  is  a  possibility  that 
he  has  been  deceived.  But,  if  there  had 
been  a  recital  of  the  former  grant,  and 
also  a  statement  of  the  fact  that  the  former 
grantee  was  still  alive,  it  is  then  clear  that 
the  King  could  not  have  been  deceived,  and 
the  grant  will  have  the  effect  of  giving  to 
the  person  in  whose  favour  it  is  made,  the 
estate; — the  office,  after  the  life  of  the  first 
grantee.  Apply  that  principle  to  the  pre- 
sent case.  If  the  King  had  recited  the  lease, 
although  he  liad  granted  the  fee  simple  to 
Livingstone  during  the  existence  of  that  lease, 
it  would  have  been  clear  from  the  recital  that 
he  knew  of  the  lease ;  but  he  does  not  recite 
the  lease,  and  therefore  it  must  be  taken, 
when  he  makes  another  grant  which  cannot 
be  immediately  carried  into  effect,  although 
according  to  its  terms  it  is  immediately  to  be 
carried  into  effect,  that  the  King  is  deceivedt 
and  that  therefore  the  second  grant  is  void. 
The  next  case,  that  of  Alton  fVoois{lS),  is  en- 
titled to  the  greatest  consideration,  because 
it  came  on,  on  a  writ  of  error,  before  eight 
Judges,  that  is,  all  the  Judges  of  England, 
except  the  Barons  of  the  Exchequer.  The 
opinion  of  those  Judges  has  also  the  confir- 
mation of  my  Lord  Chancellor  Bgerton, 
afterwards  my  Lord  Elleamere,  a  most  emi- 
nent lawyer.  The  Judges  in  diat  case  say, 
when  the  King  makes  a  lease  for  life  or 
years,  and  afterwards,  without  reciting  this 
lease,  grants  the  land. in  fee  or  in  tail,  al- 
though the  King  is  stated  to  make  this 
grant  ex  cerid  icientid  ei  mero  motit^  the  said 
grant,  without  recital,  is  void  by  reason  of 
the  common  law,  because  the  King  is  de- 
ceived in  his  grant  when  he  intends  to  grant 
that  in  possession  which  cannot  take  imme- 
diate efiect,  which  the  King  doth  propose 
and  intend.  Afcerwartls,  Lord  Keeper 
Egerton  says,  **  The  opinions  of  the  Judges 
are  perfectly  satisfactory  to  roe."  My  Lmd 
.Treasurer  expressed  the  same  opinion ;  and 
the  Lord  Keeper  says,  "  The  King  ought  to 
be  informed  of  his  own  estate,  whether  \t 
be  in  possession  or  reversion."  So  that  my 
Lord  Keeper  distinctly  states  the  principle 
on  which.we  are  now  putting  this  case ;  vis* 
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Yous  tbe  8ubject|  who  knew  of  the  lease, 
ought  to  inform  the  King  of  the  lease,  and 
then  you  will  see  whether  he  will  make  a 
grant  which  he  cannot  completely  carry  into 
effect  during  the  existence  of  that  lease. 
In  Comyns's  Digetif  tit.  "Grant,"  G.  10., 
and  in RolFs  Abndgmenif  tit.  ''Prerogative 
of  the  King,"  9,  a  great  number  of  cases 
are   collected,  in  which  the  distinction  is 
taken,  that,  if  a  lease  from  the  King  be  en- 
rolled, a  subsequent  grant  of   the  same 
estate,  not  reciting  the  lease,  is  void.     So 
that  the  doctrine  of  these  two  cases,  which 
has  been  confirmed  by  several  others,  has 
become  the  settled  law  of  the  land,  and  lias 
been  adopted  by  the  most  valuable  text 
writers.     But  it  has  been  said,  that  these 
lands  belonged  to  the  Duke  of  Lancaster, 
and  that  the  statute  of  Henry  the  Fourth, 
separates  the  lands  of  the  Duke  from  the 
lands  of  the  King.     That  is  true ;  but,  al- 
though the  lands  are  separate,  by  whom  are 
they  held  ?     Are   they  held   by   a    mere 
Duke  of  Lancaster  ?   or,  wheti  the  King,  as 
Duke  of  Lancaster,  is  the  identical  person, 
are  they  held  by  the  King  ?    Does  the  King 
descend  from  his  high  estate,  to  hold  lands 
in  any  part  of  the  kingdom  upon  different 
terms  from  those  on  which  he  nolds  all  his 
estates  ?     It  would  be  inconsistent  with  the 
dignity  of  the  monarch  that  he  should  do 
so ;  and  therefore  it  has  been  decided,  that, 
although  he  holds  lands  as  Duke  of  Lan- 
caster, he  holds  tliem  as  King  also;  and 
that  all  the  prerogatives  and  privileges  of  the  ^ 
King  belong  to  him  with  reference  to  those 
lands,  the  same  as  they  do  with  reference  to 
lands  which  belong  to  him  immediately  in 
right  of  his  Crown.     In  the  case  of  T/te 
Queen  y.  the  Archhkh&p  of  York  (14),  the 
question  was,  whether  a  double  and  treble 
usurpation  of  an  advowson  on  the  record, 
put  Queen  Elizabeth  out  of  possession  of 
an  advowson,  which  she  had  in  the  right  of 
the  duchy  of  Lancaster ;  and  it  was  ad- 
judged that  it  did  not,  as  she  had  her  privi- 
lege in  this,  as  if  it  had  been  in  her  in  right 
of  the  Crown.     Here,  there  is  an  express 
opinion  of  the  whole  court,  that  the  King 
or .  Queen,  as  reigning  monarch,  has   the 
same  privilege  with  respect  to  the  duchy 
lands,  as  with  respect  to  those  lands  which 

(14)  Cro«  Slis,  S41. 


belong  to  the  Crown.    In  PbmdmCs  Com" 
moiiarieSf  vol.  1,   p.  21 7  (which  is  called 
the  great  case  of  the  duchy  of  Lancaster), 
a  question  was  referred  to  all  the  Judges 
for  their  opinion,  with  respect  to  certain 
leases   that   had  been   granted   by  King 
.Edward  6.  during  his  minority ;  and  the 
Judges  used  the  words,  "  And  so  it  seemed 
to  them,  that  the  intent  of  Henry  4,  and 
the  charter  and  act  of  parliament,  were 
only  to  separate  the  lands,  &c.,  of  the  duchy 
of  Lancaster  from  the  hereditaments  of  the 
Crown,  in  order  that  they  might  remain  in 
the  person  of  the  King,  so  long  as  God 
granted  that  the  Crown  and  the  duchy  do 
continue  together  in  the  blood  of  the  Duke 
of  Lancaster,  and  the  mother  of  Henry  4 ; 
and  if  the  crown  should  be  taken  from  the 
blood  of  the  duke,  that  the  duchy  should 
remain  his:  and  thus  the  charter  and  act  are 
satisfied,  without  derogation  to  the  person 
of  the  King,  or  the  destruction  of  the  dtg^ 
nity  or  pre-eminence  which  the  law  attri- 
butes to  the  King."    Nothing  can  be  more 
express  than  this ;  he  has  separate  estates, 
viz.  A.  belonging  to  his  Crown  estate,  and 
B.  belonging  to  his  duchy  of  Lancaster. 
Although  he  holds  B.  as  belonging  to  his 
duchy,  he  holds  it  also  as  King,  and  he  has 
the  same  privileges  and  immunities  as  he 
has  with  respect  to  his  other  property ; 
and  so  the  Judges  determined  in  that  case. 
Although  Edward  6.  had  granted  a  lease 
of  the  estate  before  he  was  twenty-one, 
that  lease,  which  would  have  been  bad  in 
case  he  had  been  mere  Duke  of  Lancaster, 
yet,  as  he  was  also  King  of  England  at  the 
same  time,  it  was  good.  Lord  Coke  puts  this 
very  strongly  in  his  Fourth  InstUuHe^  p.  S09. 
"  Ail  this  appeareth  by  that  great  and  grave 
resolution  of  the  case  of  the  duchy  of  Lan- 
caster, reported  by  Mr.  Plowden,  that  no 
statute  now  in  force  doth  separate  the  duchy 
from  the  person  of  the  King,  nor  to  have 
the  person  of  the  King  separate  from  the 
duchy,  nor  to  make  the  King  duke  of  Lan- 
caster, having  regard  to -the  possessions  of 
the  duchy,  nor  to  alter  the  quality  of  the 
person  of  King  Henry  7 ;  but  only  that 
the  King  should  have  to  him  and  his  heirs, 
the  said  duchy,  separate  from  his  other 

{lossessions.     In  which  case,  the  duchy  at 
east  was  joined  to  the  person  of  Henry  7% 
imd  to  bis  beirsi  imd  the  per^oa  of  the  King 
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remnins  im  it  did  beforf  i  fbr,  nothing  it  said 
to  the  quality  of  the  person  of  the  King,  nor 
to  the  alteration  of  his  name,  and  the  per^ 
Bon  of  the  King  shall  not  be  enfeebled,  be- 
cause the  duchy  is  given  to  the  King  and 
his  heirs,  but  remains  always  of  full  age,  as 
well  as  to  gifts  as  to  grants  by  him  made,  as  to 
administration  of  justice ;  whereupon  it  was 
resolved,  that  leases  made  by  Edward  6, 
being  within  age,  of  lands,  either  within 
the  county  of  Lancaster,  or  without,  parcel 
of  the  duchy  (the  royal  and  politic  capacity 
of  the  King  being  not  altered),  were  not 
iroidable  by  his  not  being  of  age*  That  is 
a  just  resolution,  as  tending  to  the  safety ' 
and  quiet  of  purchasers  an^  fkrtnera,  and 
proveth  directly  that  the  royal  and  politic 
capacity  of  the  King  being  not  altered  (as 
to  these  possessions),  the  letters  patent  of 
the  King  of  these  possessions  under  the 
duchy  seal  are  of  record :  and  we  find  no 
opinion  in  our  books^  or  any  thing  in  any 
record,  that  we  remember,  against  this." 
This  is  sufficient  to  shew  that  there  is 
no  distinction  between  the  privileges  of  the 
King  as  Duke  of  Lancaster,  and  the  pre- 
rogatives of  the  King  as  King  of  England. 
If  that  be  so,  then,  reverting  to  what  I  have 
already  stated,  via«  that,  by  the  prerogative 
of  the  King,  if  the  King  is  .deceived  in  his 
grant,  the  grant  is  altogether  void ;  and  It 
appearing  by  decided  eases,  that  it  must  bte 
taken  that  the  King  is  deceived  in  his  grant, 
when  he  grants  that  which  he  cannot  give 
according  to  the  terms  of  his  grant ;  it 
appearing  also^  that,  at  the  time  the 
letters  patent  of  6  Car.  1.  were  executed, 
the  property  granted  was  already  in  the 
possession  of  Livingstone,  under  a  lease  for 
years,  and  that  that  lease  had  several  years 
then  to  run ;  the  grant  of  6  Car.  1.  is  alto^ 
gether  void ;  and  the  rule  for  entering  a 
nonsuit  must  be  made—* 
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DOB  ON  THE  DEMISE  OF  FIfiUBll 
V,  GILES  AMD  OTHERS. 


Ejectm6nt.-**ilforl^fl^or*-wAere  he  *ntfy 
be  ejected^  ivithmit  dmand  of  p(fsse$mn  iy 
the  mwigugee. 


By  «  mortgage  ieei^  the  mofigag&r  eoa^> 
nanledt  that,  if  the  prineipal  sum  advanced 
leas  not  repaid^  wUh  interest^  on  a  gumnday^ 
the  mottgagee  fnighi  enter  and  seU  the  pre^ 
mises  without  the  assent  or  concurtenee  of 
the  mertgagoT ;  the  mortgagor  having  re* 
mained  in  possenioo^  and  the  prineipai  sum 
not  hating  been  repaid  en  the  day  mentioned 
^  the  deed  :^^l{e\A^  that  the  mortgagee 
might  maintain  efeetment  without  a  notice  to 
fuili  or  a  previous  demand  of  possession. 

This  was  an  action  of  ejectment, 
brought  by  the  lessor  of  the  plaintiff,  as 
mortgagee,  against  the  defendant  Giles,  the 
mortgagor. 

At  the  trial,  before  Mr.  Baron  Vaughai^ 
at  the  last  Summer  Assizes  for  Shropshire, 
it  appeared,  that,  by  a  mortgage  deed,  bear- 
ing  date  on  the  19th  of  February  1827,  and 
made  between  the  lessor  of  the  plaintiff,  as 
mortgagee,  of  the  one  part,  and  the  defen- 
dant, Giles,  as  mortgagor,  of  the  other  part, 
the  latter  conveyed  the  estate  sought  to  be 
recovered  in  this  action,  to  the  former,  to 
secure  the  sum  of  6,200(i  advanced  by 
Fisher  to  Giles.  The  deed  contained  a  co- 
venant, that,  if  that  sum  should  not  be  paid, 
with  interest,  on  the  19th  of  August  follow- 
ing the  date  of  the  indenture,  Fisher,  the 
mortgagee,  might  enter  on  the  premises,  and 
proceed  to  a  sale,  without  the  concurrence 
or  assent  of  Giles,  the  mortgagor.  The 
above  sum  of  6,200f.  not  having  been  paid 
on  the  day  stipulated,  via.  on  the  19di  of 
August,  the  lessor  of  the  plaintiff  commen- 
ced this  action  on  the  21st ;  and  no  mte- 
rest  having  been  paid  fVom  the  date  of  the 
mortgage  deed  to  the  24th  of  September 
following,  the  demise  in  the  declaration  was 
laid  on  the  latter  day.  No  notice  to  quit 
was  given  to  the  mortgagor,  nor  did  the 
lessor  of  the  plaintiff  prove  that  he  had 
ever  demanded  possession  of  the  premtset, 
or  required  them  to  be  ddivered  up,  pre- 
vious^ to  the  commencement  of  this  ac- 
tion.  It  was  insisted,  for  the  defendanta, 
that  ejectment  conld  not  be  maintained,  as 
the  mortgagor  must  be  considered  as  tenant 
to  the  mortgagee,  and  oonseouently,  that 
the  latter  could  not  be  entitled  to  aue^ 
without  a  previous  demand  of  posseaaion, 
or  a  notice  to  quit.  A  verdict,  however, 
viras  taken  for  the-^lAiiltifff  hate  being  re- 
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•erred  to  tlie  defendants  to  move  to  set  it 
IMide,  and  that  a  nonsuit  might  be  entered, 
.  in  case  the  Court  should  be  of  opinion  that 
the  demand  of  possession  was  requisite  pre* 
viously  to  the  commencement  of  this  suit. 

Mr.  Serjeant  Cross^  in  the  last  term,  ac- 
cordingly obtained  a  rule  fii«i,  and  relied  on 
the  case  of  Pariridgey.  Bere{l),  where  it 
was  held,  that  a  mortgagor  in  possession  of 
the  premises  mortgagedi  is  tenant  to  the 
inortgageei  and  the  Court  there  said,  that 
as  the  mortgagor  was  in  actual  possession 
of  the  mortgaged  premises,  by  sufferance 
of  the  mortgagee,  who  had  the  legal  estate 
vested  in  him,  the  former  was  consequently 
a  tenant  within  the  strictest  definition  of 
that  word.  So,  if  a  mortgagor  be  consi« 
dered  as  a  tenant  at  will,  he  is  entitled  to  a 
notice  to  quit,  or  at  all  events,  is  not  liable 
to  be  ejected  by  the  mortgagee,  without  a 
previous  formal  demand  of  possession. 

Mr.  Serjeant  RuiteU^  on  a  former  day  in 
this  term,  shewed  cause.  By  the  terms  of 
the  mortgage  deed,  the  mortgagor  covenant- 
ed, that,  if  the  principal  sum  advanced  to 
him  by  the  mortgagee,  was  not  paid,  with  in- 
terest, on  or  before  a  given  day,  the  latter 
might  enter  upon  the  mortgaged  premises, 
and  proceed  to  an  absolute  sale,  without  the 
assent  or  concurrence  of  the  mortgagor. 
If,  therefore,  the  money  were  not  re-paid  on 
that  day,  the  mortgagee  had  a  right  to  enter 
aad  take  possession,  as  the  right  of  posses- 
sion was  in  him  the  instant  the  day  had 
expired ;  and,  if  so,  the  mortgagor  could  not 
be  entitled  to  a  notice  to  quit,  nor  was  the 
mortgagee  bound  to  make  a  formal  demand 
of  possession,  as  the  mortgagor  himself 
had  been  guilty  of  an  absolute  breach  of 
covenant  by  non-payment  of  the  principal 
suip  on  the  day  on  which  it  was  stipulated 
to  be  paid.  The  mortgagor,  therefore,  may 
be  considered  in  the  same  situation  as  a  tenant 
for  years,  who  holds  under  a  lease.  On  die 
expiration  of  such  lease,  the  lessor  is  en- 
titled to  enter  on  the  premises,  without 
demanding  possession,  or  giving  a  notice  to 
quit.  In  Keech  i.  tfame  v,  H^m%\  it 
was  held,  that  a  mortgagee  might  recover  in 
ejectment,  without  giving  a  notice  to  quit, 
against  a  tenant  who  clamed  under  a  lease 


Arofn  a  mortgagor,  granted  after  the  mortt 
gage;  and  Lord  Mansfield  there  said,  "Tha 
question  turns  upon  the  agreement  between 
the  mortgagor  and  mortgagee ;  when  the 
mortgagor  is  left  in  possession,  the  true 
inference  to  he  drawn,  is,  an  agreement  that 
he  shall  possess  the  premises  at  will  in  the 
strictest  sense,  and  therefore  no  notice  is 
ever  given  him  to  quit,  and  he  is  not  even 
entitled  to  reap  the  crop,  as  other  tenants  a( 
will  are,  because  all  is  liable  to  the  debt } 
on  payment  of  which,  the  mortgagee's  title 
ceases."  So,  in  Moss  v.  Galfimore{$)i  his 
Lordship  said,  "  A  mortgagor  is  not  pro- 

Eerly  tenant  at  will  to  the  mortgagee,  fbr 
e  is  not  to  pay  him  rent.  He  is  so 
only  qvodam  modo.  Nothing  is  mors 
apt  to  confound  than  a  simile.  When  the 
Court,  or  counsel,  call  a  mortgagor  a  tenant 
at  will,  it  is  barely  a  comparison.  He  is 
like  a  tenant  at  will.  The  fnortgagor  re^ 
ceives  the  rent  by  a  tacit  agreement  with  the 
mortgagee,  but  the  mortgagee  may  pi)t  an 
end  to  this  agreement  when  he  please^ :  he 
has  the  legal  title  to  the  rent." 

Again,  in  Birch  y.  Wright,  Mr,  Justice 
BuUer  said  (4),  "  That  a  mortgagor  has  often 
been  called  a  tenant  at  will  to  the  mortga- 
gee, in  courts  of  law  and  equity,  is  un^ 
doubtedly  true,  but  I  think  inaccurately  so  s 
and  the  expression  has  been  used  when  it 
was  not  very  material  to  ascertain  what  his 
powers  or  interest  were,  or  to  settle  with 
any  great  precision  in  what  respects  he  did, 
and  in  what  respects  he  did  not,  resemble  a 
tenant  at  will.  In  old  cases,  he  is  some- 
times called  tenant  at  will,  and  sopaetimes 
tenant  at  sufferance.  In  Keech  y.  HalU 
Wallace  called  him  the  agent  of  the  mort- 
gagee ;  and  Lord  Mansfield  stated  him  to 
be  tenant  at  will  tp  some  purposes,  but  not 
to  others."  In  Moss  v.  Qallimore,  Lord 
Mansfield  said,  "  A  mortgagor  is  not  in  re- 
ality a  tenant  to  th^  mortgagee ;  if  he  were, 
he  must  pay  rent,  but  that  is  not  so.  To 
manv  polioses  he  is  like  0  tenant  at  will ; 
but  he  does  not  pay  rent :  he  must  pay  in* 
terest  only."  Mr.  Justice  Ashhurst  said, 
"  In  some  respects,  a  mortgagor  is  strictly 
tenant  at  will,  but  that  is  not  so  here ;  for 
the  mortgagor  is  not  in  possession,  and 
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there  cannot  be  a  tenant  to  a  tenant  at  will. 
If  a  tenant  at  will  lease*  it  determines  the 
will ;  but|  if  a  likeness  must  be  found,  I 
think,  as  it  was  put  by  Mr.  Justice  Ashhurst 
in  Moss  ▼.  Gallimore^  a  mortgagor  is  so 
much,  if  not  more,  like  a  receiver  than  a 
tenant  at  will.  In  truth  he  is  not  eitlier  ; 
he  is  not  a  tenant  at  will,  because  he  is  not 
entitled  to  the  growing  crops  after  the  will 
is  determined.  He  is  not  considered  as 
tenant  at  will  in  those  proceedings  which 
are  in  daily  use  between  a  mortgagor  and 
mortgagee  ;  I  mean  in  ejectments  brought 
for  the  recovery  of  the  mortgaged  lands. 
If  he  were  tenant  at  will,  tlie  demise  could 
not  be  laid  on  a  day  antecedent  to  the  de- 
termination of  the  will.  But,  it  is  every 
day's  practice  to  lay  the  demise  on  a  day 
long  before  there  has  been  any  actual  de- 
termination of  the  will ;  sometimes  back  to 
the  time  when  the  mortgage  became  for- 
feited, and  no  objection  has  ever  been  made 
on  that  account." 

Mr.  Justice  Buller  also  said,  in  Moss  v. 
Gallimore  {5)f  that  expressions  used  in  par- 
ticular cases  are  to  be  understood  with 
relation  to  the  subject-matter  then  before 
the  Court ;  and  the  case  of  Partridge  v. 
Bere  turned  on  its  own  peculiar  circum- 
stances. There  the  declaration  contained  an 
account  that  a  certain  close  was  in  the  pos- 
session and  occupation  of  one  John  Tur- 
ner, as  tenant  thereof  to  the  plaintiff,  the 
reversion  thereof  belonging  to  the  plaintiff; 
and,  at  the  trial,  it  appeared  that  Turner 
being  tenant  for  life  of  the  close  mentioned 
in  the  declaration,  he  had  mortgaged  it  to 
the  plaintiff  for  a  certain  sum,  for  a  term  of 
years,  provided  Turner  so  long  lived ;  and 
that  Turner  had  since  that  time  continued 
in  possession,  and  paid  no  interest  :\  there- 
fore the  Court  held  that  tlie  mortgagor  was 
in  actual  possession  of  (he  mortgaged  pre- 
mises, by  sufferance  of  the  mortgagee,  who 
had  the  legal  title  vested  in  him. 

Mr. Serjeant  CrosSy  in  support  of  his  rule. 

As  the  mortgagee  in  this  case  allowed  the 
mortgagor  to  remain  in  possession,  he  must 
be  considered  as  standing  in  the  situation  of 
tenant  at  will,  and  was  consequently  entitled 
to  a  demand  of  possession  previously  to  the 
commencement  of  this  action,  as  before  such 

(5)  1  DoDgU  283. 


demand  he  could  derive  no  information  of 
the  mortgagee's  determination.  In  Cohe 
Littleton  {6)  it  is  said,  "  It  is  regularly 
true,  that  every  lease  at  will  must  in  law 
be  at  the  will  of  both  parties,  and  therefore, 
when  the  lease  is  made,  to  have  and  to  hold 
at  the  will  of  the  lessor,  the  law  iroplieth  it  to 
be  at  the  will  of  the  lessee  also,  for  it  cannot 
be  only  at  the  will  of  the  lessor,  but  it  roust 
be  at  the  will  of  the  lessee  also."  Again  (7)» 
'*The  lessor  may,  by  actual  entry  into  the 
ground,  determine  his  will  in  the  absence 
of  the  lessee ';  but  by  words  spoken  from  the 
ground,  the  will  is  not  determined,  until  the 
lessee  liath  notice."  In  Keech  d,  TVame  v. 
Hall,  the  mortgagor  was  not  in  possession, 
but  a  tenant  who  claimed  under  a  lease  from 
him.  So,  in  Thunder  d.  Weaver  v.  Belcher 
(8),  it  was  held,  that  ejectment  might  be 
maintained  by  a  mortgagee,  without  giving 
any  notice  to  quit,  against  one  who  was  let 
into  possession  as  tenant  from  year  to  year  by 
the  mortgagor,  after  the  mortgage  made  to 
the  original  mortgagee,  but  before  the  as- 
signment of  it  to  the  lessor ;  on  the  ground 
that  the  defendant  never  had  any  possession 
under  the  mortgagee  from  whence  any  ten- 
ancy could  be  inferred,  and  therefore  was  not 
entitled  to  any  notice ;  for  he  could  not  be 
said  to  have  any  possession  under  the  mort- 
gagee, as  the  mortgagor  had  no  authority 
to  let.  In  Powseley  v.  Blackman{9),  it 
was  decided,  in  terms,  that,  if  a  mortgagor 
continue  in  possession  for  the  term  given 
for  the  re-payment  of  the  mortgage  money, 
he  is  then  tenant  for  years  to  the  mortgagee ; 
and  in  Smartle  v.  Williams{lO),  Lord  Chief 
Justice  Holt  says,  "  Upon  executing  a  deed 
of  mortgage,  the  mortgagor,  by  the  cove- 
nant to  enjoy  till  default  of  payment,  is 
tenant  at  will,  and  the  assignment  of  the 
mortgagee  could  only  make  the  mortgagor 
tenant  at  sufferance ;"  and  in  Moss  v.  GalU^ 
more,  Mr.  Justice  Ashhurst  said,  "  When 
the  mortgagor  is  himself  the  occupier  of  the 
estate,  he  may  be  considered  as  tenant  at 
will;"  and  in  Birch 7»  JVright,  Mr. Jvatice 
Buller  drew  the  distinction,  and  said,  that, 
in  Moss  V.  Gallimoret  Mr.  Justice  Ashhurst 

(6)  P8g<ft55a. 

(7)  Page  55  6. 

(8)  S  East,  449. 
<9)Cro.  Jac.659. 
(10)  1  Salk.  245, 
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said,  ''In  Bome  retpecte  a  mortgagor  is 
strictly^  tenant  at  will/'  but  that  is  not  so 
here,  for  the  mortgagor  is  not  in  possession ; 
and  in  GoodiUled.  C^alhway  v. Herbert (Xl)^ 
it  was  held,  that  a  tenant  at  will  was  not  a 
trespasser,  and  that  if  such  a  tenapcy  be 
not  determined  before  the  day  of  demisje 
laid  in  a  declaration  of  ejectment,  the  lessor 
of  the  plaintiff  cannot  be  entitled  to  recover; 
but  the  case  of  Partridge  v.  Bere  is  decisivje 
to  shew,  that  a  mortgagor  who  continues  in 
possession  of  mortgaged  premises,  is  a  te« 
nant  to  the  mortgagee,  and  whether  he  be  a 
tenant  by  sufferance  or  at  will,  the  teiuincy 
must  be  legally  determined,  either  by  a 
Jegal  deipaod  of  possession  or  a  regular 
notice  lo  quit. 

Ctur*  adv*  vult. 

Lord  Chief  Justice.  Best  now  delivered  the 
judgment  of  the  Court  as.  follows : — This 
was  an  action  of  ejectment  by  a  iqnortgagee 
against  a  mortgsgor.  By  the  mortgage 
deed,  if  the  principal  sum  reqoained  unpaid 
on  a  given  day,  it  was  covenanted  that  the 
mortgagee  might  enter,  and  if  not  paid 
within  thirty  days  from  the  day  fixed  for 
its  payment,  he  was  at  liberty  to  proceed 
to  a  sale  of  the  estate,^  without  the  concur- 
rence of  the  mortgagor.  This  action  was 
brought  two  daysWter  the  day  on  w^iich 
the  mortgagee  had  a  right  to. re-enter  for 
non-payment,  and  before  any  interest  }xad 
been  paid  on  the  money  lent.  It  was  insist- 
ed,  at  the  trial,  that  an  ejectment  could  not 
be  brought,  until  the  mortgagee  had  re- 
quired the  mortgagor  to  deliver  up  posses- 
sion of  the  estate.  The  learned  Judge, 
who  tried  the  cause,  reserved,  for  the.  con- 
sideration of  the  Court,  the. qye^tioq,  whether 
this  action  could  be  maintained  without  a 
demand  of  the  possession  of  the  estate,  pre- 
vious to  tlie  service  of  an  ejectment.  It 
has  never  yet  been  decided,  that  it  is  in- 
cumbent on  a  mortgagee  to  make. such  a 
demand  previous  to  the  comraenceipent  of 
an  action  of  ejectment  against  the  mort- 
gagor. In  Partridge  v.  Bere^  which  was  an 
action  brought  by  ^lie  plaintiflf  for  an  injury 
to  his  reversion,  the  Court  thought,  that. a 
mortgagee  might  describe  himself  as  a  re- 
versioner, the  mortgagor  being  in  posses- 
sion of  the  estate, — and  said,  that  he.  was  a 

(U)  4T«nnRep.  680. 
VoL.VIL  C.P. 


tenant  within  the  strictest  definition  of  the 
word.  This  case  comes  nearer  to  the  pre- 
sent than  any  I  have  been  able  to  find  ;  but 
this  was  not  a  case  between  the  mortgagee 
and  the  mortgagor,  in  which  the  Court  was 
called  upon  to  decide  what  are  the  rights  of 
the  one  against  the  other.  The  defendant, 
in  that  case,  was  a  wrong-doer,  and  had, 
therefore,  no  right  to  object  to  the  plaintiff 
calling  hiinself  a  reversioner,  as  long  as  he 
permitted  the  mortgagor  to  be  in  possession 
of  the  land.  It  has.  been  argued,  that  the 
mortgagor  is  tenant  at  will  to  the  mort- 
gagee ;  and,  therefore,  the  latter  can  main- 
tain no  action  against  the  former  till  that 
tenancy  is  detern^ined.  Lord  Mansfield,  in 
the  case  of  Moss  v,  Gallimore,  said,  "  that 
a  mortgagor  was  not  properly  a  tenant  at 
will  to  the  mortgagee,  for  he  is  not  to  pay 
him  rent."  In  Birch  v.Wright^  Mr.  Justice 
Bullet  said,  .f*.  A.  mortgagor  is  not  consider- 
ed as  a  tenant  at  will  in  those  proceedings 
which  are  in  daily  use  between  a  mortga- 
gor and  a  mortgagee  ;  I  mean  in  ejectments 
brought  for  the  recovery  of  mortgaged 
lands."  This  opinion  of  Mr.  Justice  Buller 
is  directly  to  the  point  in  question.  The 
words  of  Lord  Mansfield,  "he  is  not  to 
pay  him  rent,"  are  very  important.  The 
payment  of  rent  countenances  a  right  to  the 
possession  of  the  land  ;  the  payment  of  inte- 
rest does  not;  it  relates  to  the  debt,  and  not 
to  the  property  pledged.  A  landlord  is  not, 
by  taking  rent,  to  induce  a  man  to  sow  the 
land,  and  then  turn  him  out  before  he  can 
take  the  crop ;  and,  therefore,  a  tenant  at  will 
has  emblements,  or  may  take,  the  crop  for 
his  own  use  (12).  Lord  Mansfield  says,  in 
Keech  v.  Halit  a  mortgagor  is  not  entitled 
to  reap  the  crop,  as  other  tenants  at  will  are, 
because  all  is  liable  to,  the  debt."  A  mort- 
gagor resembles  a  person  who  has  executed 
a  statute  or  recognizance.  Whatever  these 
persons  do  to  give  value  to  the  property 
under  pledge,  is  done  for  the  benefit  of 
the  creditor.  In  Bardens  and  Wilhlngtotis 
case{\Z)t  A.  is  bound  in  the  statute  to  B. 
and  sows  the  land ;  B.  extends  the  lands, 
which  are  delivered  to  him  in  execution.  It 
was  adjudged)  that  the  conusee  shall  have 
the  corn  sown.  The  same  law,  in  the  case 
of  a  recognizance.     If  the  mortgagor  is  not 

(IS)  Co.  Lit.  55,  h. 
(13)  2  Leon.  54. 
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a  tenant  at  will,  then  the  law  relative  to 
tenants  at  will  has  no  application  to  this 
case.  We  roust  look  at  the  covenant  he  has 
made  with  the  mortgagee,  to  ascertain  what 
his  real  situation  is.  We  find,  from  the  deed 
between  the  parties,  that  the  possession  of 
his  estate  is  secured  to  him  until  a  certain 
day ;  that  if  he  does  not  redeem  his  pledge 
by  that  day,  the  mortgagee  has  a  right  to 
enter  and  take  possession  ;  from  that  day 
the  possession  belongs  to  the  mortgagee ; 
and  there  is  no  more  occasion  for  his  re- 
quiring that  the  estate  should  be  delivered 
up  to  liim  before  he  brings  an  ejectment,- 
than  for  a  lessor  to  demand  possession  on 
the  determination  of  a  term.  The  situation 
of  a  lessee,  on  the  expiration  of  a  term,  and 
a  mortgagor  who  has  covenanted  that  the 
mortgagee  may  enter  on  a  certain  day,  is 
precisely  the  same.  If  this  situation  ex- 
poses mortgagors  to  any  hardship,  they 
must  guard  against  it  by  an  alteration  in  the 
terms  of  the  mortgage  deeds.  Mortgagees, 
however,  do  not  find  it  to  their  advantage 
to  enter  upon  the  estates  if  they  can  get 
their  interest  regularly  paid  ;  for,  from  the 
time  that  they  get  possession,  their  situation 
is  far  from  desirable,  from  the  constant 
state  of  preparation  that  they  must  be  in 
to  account  to  the  mortgagor,  whenever  he 
shall  be  ready  to  discharge  the  mortgage 
debt.  This  circumstance  has  rendered  any 
security  for  the  mortgagor,  against  any  hasty 
actions  of  ejectment,  unnecessary.  The  rule 
for  a  nonsuit,  therefore,  must  be 

Discharged. 
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DOE    d,    J.  CHEESE  AND  DAVIE8 
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Practice — On  Execution  by  Elegit. 

Where  two  elegils  are  issued  on  two  seve^ 
ral  judgments  of  the  same  term,  though  by 
different  plaintiffs,  and  inquisitions  are  taken 
thereon  at  tlie  same  time,  the  sheriff  must  dc" 
liver  under  each  writ,  a  moiety  of  the  whole 
lands,  whereof  the  defendant  was  seised  at 
the  time  of  the  issuing  of  the  elegits. 

Ejectment — Notice  to  quit. 

In  a  case  of  adverse  possessianf  notice  to 
fttil  is  unnecessary. 


Ejectment,  by  judgment-creditors,  on 
inquisitions  taken  on  two  writs  of  elegit. 
The  cause  was  tried  at  the  last  Assizes  at 
Hereford,  before  Mr.  Justice  Gaselee. 

The  respective  lessors  of  the  plaintiflfl  in 
Easter  term,  6  Geo.  4,  obtained  two  seve- 
ral judgments,  in  actions  of  debt  on  bond, 
against  one  Edward  Chinn.  On  the  14tb 
of  May,  in  the  same  term,  they  sued  out 
two  elegits,  which  were  delivered  to  the 
sheriff  of  Herefordshire  on  the  same  day. 
Inquisitions  were  taken  upon  both  writs  on 
the  81st  of  May,  each  inquisition  finding 
the  debtor  to  be,  on  the  day  of  taking  the 
inquisition,  seised  of  the  same  lands :  and 
lands  to  the  yearly  value  of  76/.,  stated  in 
the  first  inquisition  to  be  a  moiety  of  the 
whole,  were  delivered  to  the  plaintiffs  under 
the  first  elegit ;  and  lands  to  the  yearly 
value  of  18/.,  stated  in  the  second  inquisi- 
tion to  be  also  a  moiety  of  the  whole  of 
Chinn's  lands,  were  also  delivered,  under 
the  second  elegit,  to  the  plaintiffs  in  the 
second  action. 

The  defendant  Creed,  claiming  under  a 
conveyance  from  Chinn,  was  admitted  to 
defend  as  landlord,  upon  the  usual  terms. 
The  tenants  not  defending,  judgment  was 
signed  against  them. 

In  the  first  action,  it  was  objected,  on  the 
part  of  the  defendant,  that  the  lessors  of 
the  plaintiff"  were  not  entitled  to  recover,  no 
notice  to  quit  having  been  served  upon  the 
tenants.  The  learned  Judge  thereupon  di- 
rected a  nonsuit. 

In  the  second  action,  it  appeared,  that, 
before  the  judgments  were  obtained  in  the 
original  actions,  notice  had  been  given  by 
Chinn  to  the  tenants,  that  he  had  sold  the 
premises  to   the  defendant,   and  desiring 
them  to  attorn  to  him ;  which  they  did,  by 
payment  of  rent  to  his  agent.     This,  it 
was  contended,  was  evidence  of  a  disclai- 
mer by    the  tenants,  and  dispensed  with 
notice.     It  was  then  submitted,  for  the  de- 
fendant, that  the  inquisition  on  the  second 
elegit  was  void,  the  sheriff*  having  extend- 
ed the  whole  moiety  of  the  lands  of  the 
debtor  remaining  after  the  execution  of  the 
first  writ ;  whereas  he  should  only  have  de- 
livered a  moiety  of  the  remaining  moiety. 
The  learned  Judge  expressed  no  opinion 
upon  this  point,  but  allowed  the  cause  to 
proceed.     The  defendant  then  attempted  to 
prove  the  conveyance  by  Chinn  to  him : 
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buty  this  appearing  to  liave  been  a  fraudu- 
lent transaction,  entered  into  with  a  view  to 
defeat  the  judgment-creditors,  the  jury 
found  a  verdict  for  the  lessors  of  the 
plaintiff. 

.  Mr.  Serjeant  Andrews^  in  the  course  of 
the  last  term,  on  behalf  of  the  lessors  of 
the  plaintiff  in  the  first  action,  obtained  a 
rule  nistf  to  set  aside  the  nonsuit.  He  sub- 
mitted that  a  notice  to  quit  was  not  ne- 
cessary. 

Mr.  Serjeant  Ludlow^  on  the  same  day, 
applied  for  a  rule  ntft,  that  the  verdict  in 
tlie  second  action  might  be  set  aside,  and  a 
nonsuit  entered,  on  three  grounds — 

FtrH — That,  under  the  second  elegit, 
the  sheriff  had  extended  less  than  a  moiety 
of  the  whole  yearly  value  of  Chinn's  lands. 

Secondly — That  the  inquisition  did  not 
ascertain  by  metes  and  bounds  the  parti- 
cular lands  delivered  to  the  lessors  of  the 
glaintiff ;  as  to  which  was  cited  a  note  by 
f  r.  Serjeant  Williams,  to  the  case  of  ^n- 
derhill  v.  Devereux{\\  where  it  is  said, 
that  **  the  inquisition  ought  to  find  the 
lands  with'  convenient  certainty ;  for,  to 
find  no  certain  estate,  will  be  insufficient ; 
and,  after  the  inquisition  is  taken,  the  sheriff 
must  deliver  a  moiety  by  metes  and  bounds  ; 
and,  if  he  do  not,  the  inquisition  is  bad, 
and  may  be  quashed  for  uncertainty." 

Liutly — That  the  inquisition  taken  upon 
the  second  elegit  was  void,  on  the  ground 
urged  at  the  trial.  The  learned  Seijeant 
referred  to  Tidd^s  Practice  {%),  Archbolde 
Pr.  K.B.  (3)  and  also  to  the  cases  of  Bum- 
ham  V.  Bayne  (4),  Huyi  v.  Cogan  (5),  and 
Morris  v.  Jones  (6). 

The  Court  thought  that  there  was  no- 
thing in  the  first  objection  ;  and,  as  to  the 
second  point,  they  said  that  the  lands  ex- 
tended were  described  with  sufficient  cer~ 
iainty  in  the  inquisition.  The  rule,  there- 
fore, was  granted  on  the  last  point  only. 

Mr.  Serjeant  Andrews,  in  support  of  the 
rule  for  setting  aside  the  nonsuit  in  the  first 
action. — It  was  not  necessary  for  the  les- 
sors of  the  plaintiff  to  prove  the  service 

(1)  1  Wmi.  Saond.  69,  a,  n.  (2). 
(t)  9tb  Edit  Tol.  S,  p.  1035. 

(3)  Vol.  1.  p.  300. 

(4)  9  BrownL  97. 

(5)  Cm  £1U  48S. 

(6)  S  B.  &  C.  U9,  8.  c»  3  D.  &  R.  603. 


upon  the  tenants  of  notice  to  quit.  The 
tenants  themselves,  having  suffered  judg- 
ment by  default,  were  not  in  a  situa- 
tion to  take  the  objection;  still  less  was 
the  defendant  Creed.  The  action  was 
brought  for  the  mere  purpose  of  trying  his 
title  under  the  supposed  conveyance  by 
Chinn.  Having,  by  the  terms  of  the  rule, 
admitted  himself  to  be  in  the  actual  pos- 
session of  the  premises,  he  was  bound  to 
rely  on  his  own  title  alone.  The  posses- 
sion of  Creed  was  adverse,  and,  in  such 
case,  no  notice  is  necessary.  In  Doe  d. 
Foster  v.  Williams  (7),  the  plaintiff  claimed 
as  nephew  and  heir-at-law  of  the  person 
last  seised;  the  defendant,  the  landlord, 
was  set  up  to  defend  instead  of  the  tenant; 
it  was  objected,  for  the  defendant,  that,  to 
entitle  the  plaintiff  to  maintain  ejectment, 
he  ought  to  have  given  the  tenant  notice  to 
quit.  Lord  Mansfield  said,  "  I  am  clearly 
of  opinion,  that  there  was  no  occasion  for  a 
notice :  for,  the  possession  of  the  tenant  was 
connected  with  that  of  the  landlord,  which 
was  adverse." 

The  learned  Serjeant  shewed  cause 
against  the  rule  for  setting  aside  the  ver- 
dict in  the  second  action. — The  inquisitions 
on  the  two  elegits  were  properly  taken  to- 
gether, both  the  judgments  on  which  they 
were  founded  having  been  obtained  in  the 
same  term,  and  both  writs  having  been  tested 
and  issued  on  the  same  day,  and  delivered 
to  the  sheriff  together.  The  case  of  Bum" 
Itam  V.  Bayne  is  not  applicable  to  the  pre- 
sent. There,  the  writs  were  executed  at 
different  times :  and,  for  any  thing  that  ap- 
pears, the  judgments  might  have  been  of 
different  terms.  The  same  observation  ap- 
plies to  Huyt  V.  Cogan,  There,  the  second 
elesit  was  not  sued  out  until  afler  the  first 
had  been  executed.  In  The  Attorney  GenC' 
ral  V.  Andrew  {S),  a  creditor,  having  ob- 
tained two  judgments  in  the  same  term, 
sued  out  two  elegits  thereon ;  on  the  one 
elegit,  the  sheriff  extended  one  moiety  of 
the  land  of  the  debtor ;  on  the  other,  the 
other  moiety:  it  was  contended,  that  a 
moiety  of  the  remaining  moiety  only  should 
have  been  extended  under  the  second  writ. 
The  Court,  however,  held,  the  execution  to 
be  good.  Lord  Chief  Baron  Comyns,  corn- 
er) Cowp.  6tl. 
(8)  Hardrei,«d. 
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menting  npon  these  cases,  sajB  (9) :  **  If 
two  have  judgments,  and  one  sues  an  elegit, 
and  has  a  moiety,  and  afienvards  the  other 
sues  an  elegit,  the  sheriff  shall  deliver  but 
a  moiety  of  the  residue  ;  yet,  if  both  judg* 
ments  are  of  the  same  terin,  which  is  but 
one  day  in  law,  each  may  take  a  moiety  of 
the  whole."  In  accordance  with  the  terms 
of  the  writ  of  elegit,  the  sheriff  is  bound  to 
deliver  to  the  party  suing  it  out,  the  moiety 
of  the  whole  lands  whereof  the  debtor  was 
seised  at  the  time  of  taking  the  inquinikn. 
Here,  as  both  inquisitions  were  held  on  the 
same  day,  each  of  the  plaintiffs  was  clearly 
entitled  to  a  moiety  of  the  whole  of  the 
lands  of  the  defendant  Chinn. 

Mr., Serjeant  Lttdlaw,  xxmtrk, — The  les- 
sors of  the  plaintiff  in  the  first  action  were 
properly  nonsuited  for  want  of  notice.  As. 
they  claimed  through  Chinn,  they  could 
only  have  the  same  rights  that  he  had;  and 
he  could  not  have  ejected  his  tenants  witli- 
out  giving  them  due  notice.  The  payment 
of  rent  by  the  tenants  to  Creed,  at  the  re- 
quest of  Chinn,  does  not  amount  to  a  dis- 
claimer. 

The  inquisition  taken  on  the  second  ele- 
git was  clearly  void.  The  only  authority  at 
all  contradicting  that  of  Huyl  v.  Cogan  is  a 
case  doubtfully  cited  in  FUzherberVs  Abridge 
tnent  (10).  In  Morris  v.  Jones,  a  moiety  of 
the  defendants  land  was  taken  under  one 
elegit,  and  the  remainder  under  a  second- 
it  was  held,  that  the  second  writ  was  a  nul- 
lity. In  The  Attorney  General  v.  Andrew^ 
the  judgments  were  not  only  of  the  same 
iemif  but  obtained  by  the  same  party.  In 
Viner's  Abridgment  is  a  dictum  of  Lord 
Chief  Justice  Holt  (11),  who  says— "  If 
there  be  two  judgments,  and  the  defendant 
is  seised  of  twenty  acres,  and  a  moiety  of 
them  is  extended  upon  one,  and  an  extent 
goes  upon  the  other,  and  inquisition  there* 
upon  finds  him  seised  of  twenty  acres, 
without  any  notice  of  the  former  extent, 
and  hereupon  the  other  moiety  is  extended, 
this  is  well ;  though,  in  truth,  a  moiety  of 
the  remaining  moiety  ought  to  be  extended.** 
PuUeuY,  Purhech(Ji2),  The  inquisition, 
however,  in  the  present  case,  taken  upon 

(9)  Com.  Diff.  th.  "£xecation/'  (C.  14i) 

(10)  Tit.  "  Execution,"  pi.  137. 
(li;  ViQ.  Abr.  tiu  "  EiecntioD,"  (M.  i.  4)  pL 
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the  second  elegiti  recited  the  inqutkiiiiHi 
talcen  upon  the  flint.  This  was  an  tidmia^ 
sion  by  the  sheriff,  that  he  bad  notice  of  the 
first  extent. 

By  the  Court. — The  nk>ti<m  by  the  de- 
fendant, to  ^et  aside  the  verdfet  fot  the 
plaintiff  iti  the  secoAd  actioti,'i^sts  upon  tlie 
objection  that  the  inquisitSefh  lakeA  upon  the 
second  elegit  is  void,  the  shferfff  having  de- 
livered to  the  plaintiffs  in  the  action  in  whieb 
that  writ  issued,  the  v^hole  of  the  moiety  of 
the  defendant's  kiids  remaihin^  after  the 
execution  of  the  first  writ«  We  aire  of 
opinion,  that  there  is  no  ground  for  the  ol^ 
j^ction.  The  statute,  Westminster,  £nd, 
d.  19.  by  which  the  writ  of  elegit  is  given, 
is  accurately  set  out  by  L6rd  Chief  Baron 
Cbmyns,  who,  treating  of  execution  by  ele- 
git, says  {IS):  *'  Upon  judgment  m  i«cog^ 
niaeance,  sii  in  electione{of  the  plaindfir)^i«oil 
vicecomes  fieri  faciei  de  terris  et  eatallis,  vel 
quod  hberei  omnia  eatalla  (exceptis  bohis 
et  aferis  cantca)  et  medietatem  terrctt  ^ao- 
Hsque  debiiumfuerit  letfatum,  per  rattonabOe 
prelium  ^t  extenium.  By  the  writ,  the  she- 
riff is  commanded  to  deliver  to  the  plain- 
tiff, all  the  goods  of  the  defendant  in  bis 
bailiwick,  and  also  a  moiety  of  all  bis 
lands  and  tenemehts  whereof,  on  the  day 
judgment  was  given,  or  ever  afterwards, 
the  defendant  was  seised.  Kow,  here,  at 
the  time  of  the  issuirtgof  the  two  writs,  die 
defendant  was  seised  of  the  whole  of  the 
lands  mentioned  in  the  inquisitions.  The 
sheriff  would  have  been  guilty  of  a  neglect 
of  duty,  if  he  had  Hot  extended  the  #bo)e. 
Each  plaintiff  was  entitled  to  a  nfoiety  of 
the  whole  lands  whereof  the  defendant  was 
seised  at  the  time  the  writ  of  executioD 
issued.  The  cases  cited  to  the  contrary  do 
not  apply.  They  only  go  the  length  of  de- 
ciding, that  a  moiety  of  the  remainwff  moiety 
only  may  be  taken  on  a  second  elegit  issued 
after  the  execution  of  the  first  elegit,  or  of 
a  subsequent  term.  He  does  not  appear  to 
make  any  difierence,  whether  the  writs  be 
sued  out  at  the  iostanoe  of  the  same  or  m 
different  plaintifl^  previded  betb  are  of  tlie 
same  term.  Lord  Chief  Baron  Comyns  re- 
fers to  Huyl  ▼.  Cogdn^  Bun^m  v.  Bamme^ 
and  The  Atiomey  G^eral  ▼•  Andrem.  The 
principle  he  deduces  firom  theim  k 

(13)  Tit.  « £zscQtidB«" (Clii) 
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that,  "  if  two  |MTS0ii8  Iwve  jndgnent,  and 
one  sues  an  elegit,  and  has  a  moiety,  and 
afterwards  the  other  sues  an  elegit,  the 
sheriff  shall  deliver  bat  a  moiety  of  dw 
residue  ;  yet,  that,  if  both  judgments  are  of 
the  same  term,  which  is  but  one  day  in 
law,  each  may  take  a  moiety  of  the  whole." 
in  riiiti'f/Vacttce,iti9said(14),  that,  "if 
A.  Mid  B.  recover  several  judgments 
against  C,  of  different  terms,  and  A.  sue 
out  an  elegit,  and  have  a  moiety  of  Cs 
knds  delivered  to  him,  and  tlien  B.  sue 
out  an  elegit,  the  sheriff,  it  seems,  can  only 
extend  a  moiety  of  the  remaining  lands  :** 
(15) — but  that,  "  if  A.  have  two  judg* 
ments  against  C.  of  the  same  term,  and  tdsa 
out  two  elegits  ;  on  tlie  one,  he  may  have  a 
moiety  of  the  whole,  and,  on  the  other, 
the  other  moiety,  and  is  not  restrained  on 
the  latter  to  a  moiety  of  the  moiety :  for, 
in  judgment  of  law,  the  whole  term  is  aa 
but  one  day"  (16).  In  Impey^a  Office  ^ 
Skeriffs^  ihe  AUomeij  Oeneral  v.  Andrem 
is  cited  to  the  same  effect.  We,  tbereforei 
think  that  the  rule  for  setting  aside  the 
verdict  found  for  the  lessors  of  the  plain tifP| 
in  the  second  action,  mast  be 

Dtickargedw 

The  Ctmri  thinkhag  the-  point  raised  in 
the  first  action,  via.  as  to  whether  or  not  the 
tenants  should  have  had  notice  to  qcrit,  em- 
braced a  point  of  practice  of  some  difficulty^ 
took  time  to  consider.  The  rule  for  setting 
askle  the  nonsuit  was  subsequently  made 
absolute ;  thus,  in  e£fect,  deciding  that  no^ 
tice  to  quit  was  not  necessary. 

Rule  ahiolfUe. 


1829.   7   CARTER  0.  CAKTBB  AND 
Feb.  10.  3        ANOTHER. 

Landferd  and  Tenant—- Fo/tmlary  fMijh 
meiilfw 

PaymenU  6y  a  ietumif  of  greumd-retU  dme 
to  ihe  iuperibr  ItoMcird^  or  of  land^iax^fi^ 
Hfhkh^  m  default  of  payment^  he  is  liable  to 
be  ^Retrained  apon,  are  not  vokmitary  foif* 

a4)  9th  Edit.  TOL  t,  986. 

^16)  For  wbich  ih%  J^smed  satbor  ciCM,  Cro« 
Eiis.  483;  Hardres,  23,  i7 }  Bac.  Abr.  vol.  2,350 1 
Gilbert  on  Eiecationi,  5)i,  66 }  Patch  <m  Mortgages, 
293,  294. 

(16)  Hardrw,  23. 


mentsi  Imt  are  seek  as  the  tenant  is  entitled 
to  dedvetfrom  the  rent  p€ud  to  his  immediaie 
Imndlevd;  and  a  distress  by  the  latter ^  after 
noAce  of  such  payments,  is  wrongful,  and  the 
subject  of  the  action* 

» 

Tliis  was  an  action  on  tlie  case  for  a 
wrongful  distress. 

The  first  count  of  the  declaration  statecit 
that,  before  the  time  of  committing  the 
grievances  therein  mentioned,  the  plaintiff 
held  a  certain  dwelling-house  and  premises 
as  tenant  thereof  to  tlie  defendant  Carter^ 
at  the  yearly  rent  of  bOl, ;  and  that,  on  the 
20th  of  November,  1827,  the  defendants^ 
seized  the  goods  of  the  plaintiff  being  in 
the  said  dwelling-house,  of  the  value  of 
100^.,  and  sold  them,  for  rent  alleged  to  be 
due  and  in  arrear  from  the  plaintiff  to  the 
defendant ;  whereas,  in  fact,  no  rent  was 
due  or  in  arrear. 

The  second  count  stated*  that  the  defen* 
daats  wrongfully  and  unjustly  took  and 
distrained  the  phrintiff's  goods  ibr  fl5L,  al<* 
leged  to  be  duA  from  him  to  the  defendant 
Carter  for  rent,  when,  in  fact,  5L  10s.  only 
were  due.  The  third  count  alleged  that 
the  plaintiff  tendered  to  the  defendant  Car-* 
ter,  a  sufficient  sum  to  satisfy  the  rent  due» 
before  and  at  the  time  of  making  the  dia* 
tress.  The  fourth  count  waa  fer  not  re* 
iBovihg  the  goods  from  the  premises  wtthin 
five  days.  The  fifths  for  not  selling  them 
for  the  best  price  that  could  be  obtained  for 
them.  The  sixth,  Ibr  not  returning  the 
aurpkis  after  the  sale.  The  seventh,  trover. 

The  defendaats  pleaded  the  general  issue. 

The  cause  was  tried  at  Westminster,  at 
the  Sittings  after  last  term,  before  the  Lord 
Chief  Justice-,  when  the  following  facts  ap« 
peared  in  evidence. 

The  plaintiff  rented  of  the  defendant  a 
bouse  and  shop  for  50L  a  year.  Shortly 
after  Lady-day  1627,  up  to  which  time  the 
pkdntiff  had  paid  bis  rent  to  the  dafendaBt, 
the  agent  of  the  Duke  of  Bedfenl,  who  waa 
the  superior  landlord,  called  on  the  premi-* 
aea  Sar  17/*,  a  year's  ground-rent,  due  at 
the  preceding  Christmaa,  the  defendant 
Garter  having  refused  to  pay  it.  The  agent 
agreed  to  aHowthe  plaintiff  aix  weeks  to 
nnke  the  payment ;  at  the  end  of  which 
time,  the  phintiff  paid  8/.  lOa.,  and  the  to-* 
mainder  in  September  following.  In  Oc- 
tober, the  plamtiff  was  again  called  upon 
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and  forced  to  pay  2L  10«.  for  three  quarters' 
land-tax,  the  last  quarter  of  which  was  due 
at  Michaelmas  then  past.  In  November, 
the  defendant  Carter  demanded  25L  for  the 
one  half-year's  rent  due  at  Michaelmas. 
The  plaintiff  tendered  the  receipts  for  the 
ground»rent  and  land-tax,  and  the  difference, 
51.  10«.,  in  cash.  These  the  defendant  re- 
fused to  accept,  and  distrained  for  the  whole. 
The  receipts  and  cash  were  afterwards 
again  tendered  to  the  broker,  together  with 
21,  for  the  expenses  of  the  distress,  and 
were  again  rejected.  The  broker  remained 
on  the  premises  eighteen  days,  and  then  re- 
moyed  and  sold  the  goods. 

On  the  part  of  the  defendants,  it  was 
contended,  that  the  payment  of  ground- 
rent,  not  being  made  under  the  pressure  of 
a  threat  of  immediate  distress,  was  a  mere 
voluntary  payment. 

His  Lordship  left  it  to  the  jury  to  say, 
whether  the  sum  tendered,  together  with 
the  receipts,  was  sufficient  to  satisfy  the 
rent  due  to  the  defendant  Carter.  The 
jury  found  in  the  affirmative.  Verdict  for 
the  plaintiff— damages  50/. 

Mr.  Serjeant  WUde^  on  a  former  day  ob^ 
tained  a  rule  fitst,  that  this  verdict  might 
be  set  aside,  and  a  new  trial  had. — The  pay- 
ments of  ground-rent  and  land-tax  merely 
gave  the  plaintiff  a  right  of  set-off.  The 
plaintiff  should  have  alleged  them  in  his  re- 
plication. In  Andrew  v.  Hancock {\\  to 
an  avowry,  in  replevin,  for  rent  in  arrear, 
the  plaintiff  pleaded  in  bar,  payments  for 
land-tax,  and  paving-rates,  for  several  years 
successively,  and  that  the  sums  so  paid  by 
him  exceeded  the  amount  of  the  rent  dis- 
trained for — it  was  held,  that  the  plea  was 
bad,  in  substance  amounting  to  a  set-off, 
which,  according  to  Saprfard  v.  Fleicker(2\ 
cannot  be  pleaded  to  an  avowry  for  rent. 
The  payments  alleged  to  have  been  made 
by  the  plaintiff,  afford  no  answer  to  the  de- 
fendant's right  of  distress.  No  one  count  of 
the  declaration  is  adapted  to  meet  the  plain- 
tiff's  case;  that  count  which  alleges  a  ten- 
der, is  not  borne  out  by  evidence  of  the 
tender  of  the  receipts.  The  ground-rent 
was  paid  before  the  rent  which  was  the  sub- 
ject of  the  distress  was  due ;  such  pay- 
ment could  not,  therefore,  operate  aa  satis- 
faction of  rent  then  growing  due. 

(1)  9  B.  Moon,  978 ;  ••  c  1  Brod.  &  Bisg.  ST. 
(J)  4  Term  Rep.  511. 


Mr.  Serjeant  Andrews  shewed  cause.— 
The  payments  made  by  the  plaintiff  were 
clearly  not  voluntary,  being  made  for  the 
purpose  of  avoiding  a  distress.     In  Tajflor 
v.  Zafiiira(3),  it  was  held,  that  the  plaintiff 
in  replevin  might  plead,  to  an  avowry  for 
rent,  payment  of  an  annuity  secured  out  of 
the  lands  demised  previously  to  the  demise 
^  to  him,  for  the  arrears  of  which  the  grantee 
of  the  annuity  liad  threatened  to  distrain. 
Mr.  Justice  Dallas,  there  said,  that  the  pay- 
ment was  a  compulsory  payment.     So,  this 
was  a  compulsory  payment,  the   plaintiff 
being  liable  to  be  distrained  on  if  he  had  re- 
fused to  pay.     The  payment  of  ground- 
rent,  or  of  land-tax,  may  operate  in  satis- 
faction of  rent  growing  due,   as  well  as  of 
that  already  due.     In  Stubbs  v.  ParsctUt 
Mr.  Justice  Bayley  said  (4),  "  The  law  con- 
siders the  payment  of  the  land-tax  as  a 
payment  of  so  much  of  the  rent  then  due, 
or  growing  dtie,   to  the  landlord."     The 
second  count  clearly  was  supported  by  the 
evidence. 

Mr.  Serjeant  Bompoi  in  support  of  the 
rule. — ^The  rent  from  which  the  payments  in 
question  are  sought  to  be  deducted,  was 
not  due  at  the  time  they  were  made,  neither 
were  they  made  otherwise  than  voluntarily: 
not  even  a  threat  was  proved,  as  was  the 
case  in  Taylor  v.  Zamira*  Something,  at 
all  events,  was  due. for  rent,  and  therefore, 
the  landlord  had  a  right  to  distrain. 

By  the  Court. — The  payments  in  ques- 
tion were  not  voluntary  payments.  Ground- 
rent  was  due  to  tlie  superior  landlord.  The 
C'ntiff  was  called  upon  to  pay  it.  If  be 
refused,  he  might  have  been  distrained 
on.  To  avoid  this,  he  paid  the  ground- 
rent.  The  principle  established  and  acted 
upon  in  the  cases  of  Sapsford  ▼•  Fletckerf 
and  Taylor  v.  Zamira^  is,  that  payment  of 
ground-rent  by  the  occupier  does  not  give 
him  a  right  of  set-off,  but  amounts  to  pay- 
ment of  rent,  pro  tantOf  to  bis  immediate 
landlord.  It  therefore  is  not  necessary  to 
plead  at.  The  balance  ia  all  that  remains 
due.  The  same  reasoning  applies  to  pay- 
ments made  on  account  of  land-tax.  Now, 
here,  the  rent  due,  in  the  first  instance,  to 
the  defendant  Carter,  was  25/. ;  of  this, 
19/.  lOf.  were  paid  on  account  of  ground- 
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rent  and  land-tax.  The  sum  then  remain- 
ing due  was,  consequently!  only  5L  10«. 
This  sum  was  tendered  before  the  distress 
was  levied ;  the  distress,  therefore,  was 
wrongful,  and  the  defendants  are  liable. 
The  substantial  question  is,  whether  more 
than  5L  10«.  was  due  to  the  defendant 
Carter.  The  second  count  was  clearly  es- 
tablished by  the  evidence.  In  Andrew  v. 
Hancock^  the  tenant  made  payments  for 
land-tax  and  paving-rates,  for  six  succes- 
sive years,  without  deducting  them  from 
the  rent  paid  to  his  landlord  in  the  current 
year  in  which  such  payments  were  made. 
This  case  is  different. 

Rule  discharged. 


1829.     ) 

F  h    11       C     '^^^^^^  ^'  SUTTH. 

Landlord  and  Tenant — Relation  of^  how 
destroyed, 

H.  S,  demised  premises  to  the  plaintiff  for 
a  term  of  years,  and  died,  The  property  de- 
scended  to  his  heir'Ot'law^  who  devised  it  to 
the  defendant,  for  life,  and  died.  The  cKe- 
fendant,  conceiving  she  had  a  claim,  as  heir^ 
at'law  of  H.S,,  declined  to  take  as  devisee. 
The  real  heir-at-law  then  brought  ejectment, 
obtained  judgment  by  defatdt,  and  sued  out  a 
writ  of  possession.  To  defeat  his  claim,  the 
defendant  then  brought  ejectment  against  the 
tenant  (the  plaintiff),  laying  the  demise  on 
tlte  2nd  March  1814.  The pUiintiff  continued 
to  occupy  after  the  expiration  of  the  demise 
to  her  by  H.  S, ;  but  sne  had  never  paid  rent  to 
the  defendant : — Held,  that,  as  the  defendant, 
by  bringing  ejectment,  had  treated  the  tenant 
as  a  trespasser,  she  could  not  afterwards 
distrain  for  rent. 

This  was  an  action  of  replevin. 

The  declaration  stated,  that  the  defen- 
dant, on  the  10th  August  1827,  at  &c.,  took 
the  cattle,  goods,  and  chattels  of  the  plain- 
tiff^ and  unjustly  detained  the  same,  until 
&c. 

The  defendant,  in  her  first  avowry,  al- 
leged that  the  plaintiff,  for  thirteen  years 
and  one  half  of  a  year,  ending  at  Lady-day 
1827,  and  from  thence  until  &c.,  held  and 
enjoyed  a  certain  messuage,  farm  and  lands, 
in  which  &c.  as  tenant  thereof  to  the  plain^ 


tiff,  at  the  yearly  rent  of  882/.,  payable  half 
yearly ;  and  that,  because  the  sum  of 
6,157/.  for  the  space  aforesaid,  was  due  and 
in  arrear  to  the  defendant,  she  well  avowed 
the  taking  &c.  as  a  distress  for  the  said 
rent. 

There  was  a  second  avowry  for  two  years' 
arrear  of  the  same  rent,  ending  at  Michael- 
mas 1815 ;  a  third,  for  thirteen  years,  end- 
ing at  Michaelmas  1815  ;  and  a  fourth,  for 
two  years,  ending  also  at  Michaelmas  1815. 

To  the  first  avowry,  the  defendant  plead- 
ed in  bar — First,  that  she  did  not  hold  the 
premises  in  which  &c.  as  tenant  thereof  to 
the  defendant,  under  the  supposed  demise 
in  the  avowry  mentioned — Secondly,  that 
no  part  of  the  supposed  rent  in  the  avowry 
mentioned,  was  or  is  in  arrear  from  the 
plaintiff  to  the  defendant — Thirdly,  that, 
after  the  making  of  the  supposed  demise, 
and  before  any  part  of  the  rent  in  the  said 
avowry  became  due,  to  wit,  on  the  1st  Sep- 
tember 1 828,  the  defendant,  with  force  and 
arms  &c.,  entered  into  the  said  premises, 
and  ejected  and  amoved  the  plaintiff,  and 
kept  her  so  ejected  &c*,  from  thence,  until 
&c. 

There  were  similar  pleas  in  bar  to  the 
other  avowries ;  on  all  of  which,  issue  was 
joined. 

At  the  trial,  before  Mr.  Justice  Holroyd, 
at  the  last  assizes  for  Suffolk,  the  facts  ap- 
pearing in  evidence  were,  in  substance,  as 
follows : — 

In  the  year  1807,  the  premises  in  ques- 
tion, which  consisted  of  certain  freehold 
and  copyhold  lands,  were  demised  lo 
the  plaintiff  by  Sir  Harvey  Smyth,  for  the 
term  of  ten  years,  from  Michaelmas  in  that 
year,  at  the  yearly  rent  of  882/.,  payable 
half-yearly,  at  Lady-day  ana  Michaelmas. 
Sir  Harvey  died  in  1811,  when  the  pro- 
perty descended  to  his  sister,  Mrs.  Brand, 
who,  in  1812,  was  admitted  to  the  copy- 
hold, which  she  surrendered  to  the  use  of 
her  will.  She  died  in  1814,  having  de- 
vised the  premises  to  the  defendant,  for 
life.  The  defendant  refused  to  take  the 
property  as  devisee,  thinking  herself  en- 
titled to  it  as  heir-at-law  of  Sir  Harvey ; 
and,  in  consequence  of  her  neglecting  to  be 
admitted  to  the  copyhold  part,  the  lady  of 
the  manor  seized  it,  and  afterwards  brought 
ejectments  against  the  plaintiff  and  other 
tenants  (laying  the  demise  on  the  2nd  March 
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1814),  in  which  she  obtained  judgments  in 
February  1816.  The  lady  of  the  manor 
received  the  rents  of  the  copyhold  premises 
mentioned  in  the  lease,  from  <i<hri0tiQiis 
1815. 

In  Trinity  term,  1828,  Sir  George  Henry 
Smyth,,  the  real  heir''a&-law  of  Sir  Harvey 
Smyth,  commenced  an  action  of  ejeciment 
-against  the  plaintiff,  in<whieh  he  obtained 
judgment  by  defiiult,  and  sued  out  a  writ 
of  habere  facias  pcM«M#tone»f  thereon,  in  Ja- 
nuary 1834.  The  plaintiff  was  allowed  to 
remain  on  the  premises. 

In  February  1 834,  the  defendant,  in*  order 
to  defeat  the  claim  of  Sir  George  Henry 
Smyth,  brought  ejectment  against  the  plain- 
tiff, laying  the  dtoiise  on  the  jBnd  March 
1814,  the  day  of  the  death  of  Mrs<  Bland. 
By  the  consent  rule.  Sir  Geo^e  Henry 
Smyth  was  admitted  to  defend,  aslandlord ; 
and  the  defendant  havingrecc^veied  m.tliflt 
action,  as  devisee  (1),  a  wrifpf  posseasictn 
was  made  out  for  her  early  in  1827,  .but 
not  executed,  she  refusii^  to  pay  the  she- 
riff's poundage.  On  the  7th'  M«y,  1^%B^ 
the  defendant  had.  been  admitted  to  the 
copyhold.  There  was  no  proof  of  .-any 
admission  by  the  plaintiff,  that  she  held 
under  a  demise  at  382/.  a  year.  The  plain- 
tiff was  now  out  of  possession. 

It  was  contended,  on  the  part  of  the 
plaintiff,  that,  for  a  portion  of  the  rent,  viz, 
that  due  up  to  Michaelmas,  1817,  the  dis- 
tress was  too  late,  as  the  lease  under  whidi 
it  accrued  had  then  expired ;  and  that  the 
distress  should  have  been  made  before  the 
determination  of  that  demise,  or  within  six 
months  after,  according  to  the  statute  (2) ; 
that  the  holding  over  after  the  expiration 
of  that  lease,  did  not  create  a  fresh  de- 
mise at  the  rent  stated  in  the  avowries, 
particularly  as  the  defendant  had  treated 
the  plaintiff  as  a  trespasser;  and,  therefore, 
-that,  though  the  defendant  might  be  enti- 
tled to  sue  for  mesne  profits,  she  had  no 
-  right  to  distram. 

The  learned  Judge  was  of  opinion  that 
these  objections  were  well  founded.  The 
jury  returned  a  verdict  for  the  plaintiff ; 
leave,  however,  was  reserved  to  the  defen- 
dant to  move  to  enter  a  verdict  for  such 
sum  as  the  Court  should  think  her  entitled 

(1)  See  Doe  d.  Smyth  v,  Smytb,  6  B.  &  C.  112 ; 
I.  c.  5  Law  Joam.  K.B.  13. 

(2)  8  Anne,  c.  14,  ai.  6,  7. 


•to,  in  case  they  should  be  of  opinion  tbat 
the  distress  was  legal. 

Mr,  SerjeanU  WUde  having  aoeordingly 
obtained  a  rnle  nisi— 

JIfr.  Serjeant  Siorlu  now  shewed  cause. 
•—At  the  time  of  the  distress,  there  was  no 
subsisting  demise,  the  lease  oAder  which 
the  plaintiff  had  previously  held  having 
expired. at  iMicbaelnaas  1 817.  The  defen- 
dant had  treated  the  plaintiff  as  a  tres* 
-passer  by  bringing  an  action  of  ejectment 
against  her;  the  latter xsould not, therefore, 
be  said  to  be  occupyii%<  under  a  tenancy 
continuing  from  that  demise.  It  was  in- 
cumbent on  the  defendant  to  shew  that  the 
plaintiff  was  her  tenant  at  the  time  of  the 
distress,  under  the  demise  stated  in  the 
avowries ;  and  that  the  rent  accrued  to  her 
during  that  demise.  The  defendant  had 
notice  of  the  adverse  proceedings  by  Sir 
George  Henry  Smyth,  and  by  the  lady  of 
the  manor,  and  yet  she  took  no  steps.  By 
not  being  admitted,  after  due  proclamation, 
the  copyhold  became  forfeited  to  the  lady 
of  tiie  manor. 

Mr.  Serjeant  Wttde^  in  support  of  his 
rule.  —  The  plaintiff  never  .  having  been 
turned  out  of  possession,  there  was  no  de- 
termination of  her  tenancy ; .  and,  as  she 
.never  objected  to  the  terms  of  the  lease, 
which  expired  in  1 81 7,  it  must  be  assumed 
that  she  continued  to  hold  the  premises 
under  the  same  terms.  The  ejectment  by 
Sir  G.  H.  Smyth,  being  a  proceeding  by  a 
wrong-doer,  without  title,  for  which  dae 
defendant  was  in  no  way  responsible,  did 
not  affect  her  right.  In  the  ejectment  by 
the  defendant,  the  name  of  the  plaintiff  was 
only  inserted  for  form.  Sir  G.  H.  Smyth 
being  the  real  defendant. in  that  action.  It 
was  not  an  adverse  proceeding  against  the 
plaintiff,  as  appeared  by  the  defendant's 
refusing  to  execute  the  writ  of  possession. 
The  pleas  of  non  tefiutl,  and  eviction*  were, 
-thertfore,  clearly  not  supported  by  the 
evidence.  The  proceeding  by  the  lady  of 
-the  manor  was  never  carried  to  the  leqgtfa 
•of  an  ouster.  It. did  not  af^ar  that  the 
plaintiff  had  ever  communicated  it  to  the 
-defendant.  Besides,  the  defendant  was 
subsequently  (in  1815)  admitted  to  the 
copyhold  premises  ;  so  that,  at  the  time  of 
the  distress,  the  plaintiff,  was  tenant  to  her 
of  the  whole  of  dbe  premises  which  die 
had  held.  The  terma  under  which  ahehdd 
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them*  from  1807  never  having  been  ob« 
jected  to,  must  be  presumed  to  have  con- 
tinued the  same,  with  her  assent. 

By  the  Court, — We  are  of  opinion,  that, 
upon  the  facts  of  the  case,  which  were 
properly  left  to  the  jury,  nothing  appears 
whence  the  existence  of  a  tenancy  under 
the  defendant  can  be  presumed.  The  defen- 
dant treated  the  plaintiff  as  a  trespasser 
from  the  2nd  March  1814,  the  day  on  which 
she  laid  the  demise  in  her  action  of  eject- 
ment. It  is  impossible,  therefore,  to  say 
that  the  plaintiff  afterwards  became  her 
tenant,  so  as  to  give  her  a  right  of  distress. 
It  is  unnecessary  to  consider  the  effect  of 
the  statute  of  Anne,  the  original  lease 
having  expired  in  1817,  and  no  distress 
having  been  made  within  six  months.  Al- 
though the  object  of  the  ejectment  brought 
by  the  defendant,  was  merely  to  defeat  the 
adverse  claim  of  Sir  George  Henry  Smyth, 
still  that  makes  no  difference;  for,  the 
lessor  of  the  plaintiff  being  entitled  to  sigh 
judgment  against  the  casual  •  ejector,  such 
judgment  would  be  conclusive  against  the 
plaintiff,  as  tenant.  The  defendant  had, 
therefore,  clearly  no  right  to  distrain,  what- 
ever other  remedy  she  might  have,  she 
having  expressly  negatived  the  existence  of 
a  contract  of  tenancy,  by  treating  the  plain- 
tiff as  a  trespasser. 

Rule  discluirged. 


HUDSON  V.  B.KVETT. 


1829.     > 
Feb.  7.    J 

Evidence — Interested  fVitness. 


On  an  issue  Jected  by  the  Court  to  try 
the  validity  of  certain  deeds  of  lease  and  re* 
lease^  and  an  accompanying  trust'deed,  the 
Court  heldf  that  the  attorney  who  prepared 
them  nas  a  competent  witness  to  prove  the 
circumstances  under  which  they  were  executed; 
notwithstanding  his  claim  for  costs^  which,  it 
was  contended,  gave  him  an  interest  in  sup-^ 
porting  them ;  and  notwithstanding  he  was  a 
parly  to  the  trust-deed,  under  which  he  was 
appointed  receiver,  in  which  character  he  had 
defendedan  action  of  trespass  brought  against 
him  by  the  present  defendant,  for  breaking 
and  entering  a  chapel  on  the  estate. 
Vol.  VII.  C.P. 


Stamps — On  Conveyances  for  the  benefit  of 
creditors.' 

Where,  by  deeds  of  lease  and  release,  and 
an  accompanying  deed  of  trust,  property  is 
conveyed  for  the  benefit  ^  creditors  exceeding 

five,  the  whole  forming  but  one  assurance,  an 
ad  valorem  stamp  is  not  requisite,  as  they 

fall  within  tlie  exception  in  the  55  Geo.  S, 
c.  184,  schedule,  part  1,  title  "  Mortgage." 

Deed — Where  blanks  filled  up  after  exe» 
tution. 

The  defendant,  by  deeds  of  lease  and  re- 
lease, and  an  accompanying  deedof  trust,  con* 
veyed  his  property  to  the  plaintiff,  in  trust 
for  the  benefit  of  his  creditors ;  the  deeds  of 
lease  and  release  containing  a  covenant  for 
the  defendant  and  his  wife  to  levy  a  fine  to 
enure  to  the  uses  of  the  trust-deed.  At  the 
time  of  tfie  execution  of  the  deeds,  blanks 
were  left  in  the  trust-deed  for  the  amount  of 
a  debt  due  to  one  of  the  creditors,  which  was 
not  then  ascertained.  These  blanks  were  on 
the  following  day  filled  up  in  the  presence, 
and  with  the  assent,  of  t/te  defendant ;  and 
he  afterwards  joined  with  his  wife  in  levying 
the  fine,  and  wrote  to  the  tenants  on  the  estate, 
desiring  them  to  pay  their  rents  to  the  plain- 
tiff's  agent ; — Held,  that  the  subsequent 
filling  up  of  the  blanks  did  not  avoid  the 
deeds. 

This  was  an  issue  directed  by  the  Court 
'  in  last  Trinity  term,  to  try  the  validity  of 
certain  deeds  of  lease  and  release,  bearing 
date  the  25th  and  26th  of  November  1825, 
and  of  an  accompanying  deed  of  trust,  dated 
on  the  last-mentioned  day;  and  whether 
they  had  been  obtained  from  the  defendant 
by  fraud,  covin,  or  misrepresentation. 

By  the  deeds  in  question,  tlie  defendant 
conveyed  to  the  plaintiff  all  his  estates  in 
the  county  of  Suffolk,  upon  trust,  for  the 
benefit  of  his  (the  defendant's)  creditors, 
among  whom  were  the  plaintiff  and  one 
Mills ;  the  costs,  charges,  and  expenses  of 
preparing,  settling  and  executing  the  deeds, 
to  be  first  paid ;  and,  in  the  next  place,  the 
costs,  charges,  and  expenses  incurred  in  the 
sale  of  the  estates,  of  which  one  Robert 
Browne  was  to  be  the  manager  and  receiver; 
the  surplus  arising  from  the  sale,  after  pay- 
ment of  the  debts,  incumbrances  and  ex- 
penses, to  be  paid  to  the  defendant.  Tlie 
deeds  of  lease  and  release  also  contained  a 
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covenant  on  the  part  of  the  defendant  to 
levy  a  fine  to  enure  to  the  uses  of  the 
trust-deed. 

The  cause  came  on  for  trial,  before  Mr. 
Justice  Holroyd,  at  the  last  Assizes  for  the 
county  of  Suffolk. 

Robert  Browne  was  called  as  a  witness 
for  the  plaintiff.  He  stated,  that,  in  No- 
vember 1825,  he  was  employed  profession- 
ally on  the  part  of  the  plaintiff  and  Mills, 
creditors  of  the  defendant,  to  prepare  the 
deeds  in  question ;  and  that  he  was  a 
party  to  the  deed  of  trust,  and  had  acted 
under  it. 

An  objection  was  thereupon  taken,  on  the 
part  of  the  defendant,  to  his  testimony,  on 
the  grounds,  that  he  had  an  interest  in  sup- 
porting the  deeds,  on  account  of  his  costs  for 
preparing  them ;  and  that  he  had  an  equi- 
table claim  on  the  monies  arising  from  the 
sales  of  the  estates  under  the  deeds,  for 
defraying  the  expenses  attending  those  sales. 
It  was  also  objected,  that  he  had  set  up  the 
conveyance  as  his  defence  to  an  action  of 
trespass  which  had  been  brought  against 
him  by  the  present  defendant,  for  breaking 
and  entering  a  chapel  on  the  estate,  of 
which  he  had  taken  possession  under  colour 
of  the  trust-deed  (1). 

The  learned  Judge  was,  however,  of  opi- 
nion, that  the  deeds  did  not  give  the  witness 
any  higher  security  for  his  costs,  and  that 
be  could  not  take  notice  of  his  equitable 
claim  upon  the  defendant's  estates.  His 
evidence  was  therefore  received. 

He  stated,  that,  in  the  month  of  Novem- 
ber 1825,  the  deeds  in  question  were  exe- 
cuted by  the  defendant  whilst  a  prisoner  in 
the  King's  Bench  prison  at  the  suit  of  the 
plaintiff,  and  of  one  Mills ;  that,  at  the 
time  of  its  execution,  blanks  were  lefc  in  the 
trust-deed  for  Mills's  debt,  he  claiming 
16,000/.,  the  defendant  asserting  the  debt 
to  be  only  14,858/.  8f.  8^(/.;  that  it  was 
therenpon  agreed  that  the  sum,  when  ascer- 
tained, should  be  afterwards  inserted ;  and 
that,  on  the  following  day,  the  balance  due 
to  Mills  having  been  adjusted,  the  blanks 
were  filled  iip  in  the  presence  of  the  defen- 
dant, by  the  insertion  of  the  sum  of  14,858/. 
Ss.  S^d. 

The  testimony  of  Browne  was  confirmed 
by  another  witness. 

(1)  See  Rerett  v.  Browne  and  others,  3  M.  &  P. 
12  ^  •.  c.  5  Biog.  7  ;  6  Law  Joam.  C.P.  194. 


The  plaintiff  then  gave  in  evidence  a 
letter,  dated  the  29th  of  November  1825, 
a  copy  of  which  was  sent  to  each  of  the 
tenants  on  the  defendant's  estates,  in  the 
following  terms : — 

"  Sir, — Having  this  day  executed  to  Mr. 
Thomas  Hudson  (the  plaintiff)  a  convey- 
ance of  all  my  estates  and  hereditaments, 
in  trust  for  the  purpose  of  satisfying  vari- 
ous charges  and  incumbrances  on  my  pro- 
perty, 1  write  to  desire  that  you  will  in 
future  pay  your  rents  to  the  said  Thomas 
Hudson,  or  his  appointed  receiver,  whose 
receipt  will  be  a  sufiicient  discharge." 

And  also  a  letter  from  the  defendant  to 
the  steward,  desiring  him  to  deliver  over  to 
Browne  the  court-rolls  and  books  of  the 
manor,  and  stating  that  the  manor  had  been 
conveyed  by  him  to  the  plaintiff,  for  whom 
Browne  was  the  attorney. 

It  was  further  proved,  that,  in  December 
1825,  the  deeds  were  executed  by  the  de- 
fendant's wife  in  his  presence,  and  that,  in 
Hilary  term  1826«  a  fine  was  levied  by 
them,  to  enure  to  the  uses  of  the  trust- 
deed  ;  and  a  witness  named  Chapman  also 
proved,  that,  in  the  same  month  of  Decem- 
ber, he  saw  the  defendant  at  the  house  of 
one  of  his  tenants  in  Suffolk,  who  then  told 
him  (the  witness)  that  he  had  assigned  his 
property  to  the  plaintiff. 

The  defendant  ofiered  no  evidence ;  but 
it  was  contended  on  his  part,  that  the  trust- 
deed  was  void  by  reason  of  the  blanks  left 
therein  at  the  time  of  its  execution,  and  tliat 
the  case  was  not  altered  by  the  subsequent 
assent  of  the  defendant  to  the  filling  up  of 
those  blanks — as  to  which  BuUer*s  Nisi 
Prius  was  referred  to,  where  it  is  said  (2), 
"If  there  be  blanks  left  in  an  obligation  in 
places  materia],  and  filled  up  afterwards  by 
the  assent  of  parties,  yet  is  the  obligation 
void,  for  it  is  not  the  same  contract  that 
was  sealed  and  delivered;  as,  if  a  bond 
were  made  to  C,  with  a  blank  left  after  for 
his  christian  name,  and  for  his  addition* 
which  is  afterwards  filled  up."  It  was  also 
submitted,  that,  under  the  statute  55  Geo.  3. 
c.  184,  sched.  part.  1,  tit.  **  Mortgage" 
(which  provides  ''  that  any  conveyance  of 
lands,  estate,  or  property  whatsoever,  in 
trust  to  be  sold  or  otherwise  converted  into 
money,  which  should  be  intended  only  as  a 

.     (9)  7th  Edit.  p.  967. 
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security,  and  should  be  redeemable  before 
the  sale  or  other  disposal  thereof,  either  by 
express  stipulation  or  otherwise,  shall  be 
stamped  with  a  progressive  duty"),  the  deeds 
of  lease  and  release  required  an  eui  valorem 
stamp,  it  not  appearing  on  the  face  of  those 
deeds,  so  as  to  bring  them  within  the  ex* 
ception  in  that  statute  in  favour  of  such 
conveyances,  that  the  conveyance  was  made 
for  the  benefit  of  creditors  exceeding  the 
number  of  five,  the  creditors  not  being 
named  in  those  deeds,  but  only  in  the  trust- 
deed,  which,  by  reason  of  tlie  alterations, 
was  void. 

The  learned  Judge  told  the  jury,  that 
the  only  question  for  their  consideration  was, 
whether  the  deeds  in  question  were  the 
deeds  of  the  defendant,  and,  if  so,  whether 
either,  or  which  of  them  had  been  obtained 
by  fraud  or  misrepresentation ;  that,  not- 
withstanding the  subsequent  aUeVation  of 
the  trust-deed,  if  there  were  any  circum- 
stances to  shew  the  intention  of  the  party, 
that  the  deed  should  be  acted  upon  in  its 
altered  state,  and  the  alterations  were  made 
in  his  presence  and  with  his  assent,  the 
deed  would  still  be  good,  inasmuch  as  the 
subsequent  assent  would  operate  as  a  re- 
delivery.     His  Lordship  referred  to  the 
case  of  Ooodright  d.  Carter  v.  Slraphan{S)^ 
where  a  feme  coverie  having   delivered  a 
deed  during  the  lifetime  of  her  husband, 
which  deed  was  therefore  void,  and  re-de- 
livered it  ailer  his  death — it  was  held  to  be 
a  sufiicient  confirmation  of  the  deed  to  bind 
her,  without  its  being  re-executed  or  re- 
attested  ;   and  Lord   Mansfield,   referring 
to  Perking  (4i)^  said — "  The   question  is, 
whether  circumstances  may  not  be  equiva- 
lent to  a  delivery  without  actual  delivery  :" 
and  to    Coke  {5),  where   it  is   said,   that, 
**  as  a  deed  may  be  delivered  to  the  party 
without  words,  so  a  deed  may  be  delivered 
by  words  without  any  act  of  delivery." 

The  jury  found  that  the  deeds  in  ques- 
tion were  the  deeds  of  the  defendant,  and 
that  the  execution  of  them  had  not  been 
obtained  by  any  fraud,  covin,  or  misrepre- 
sentation ;  and  they  accordingly  returned  a 
verdict  for  the  plaintiff. 

Mr,  Serjeant  fVilde,  in  the  last  term,  ob- 
uined  a  rule  nisi  that  this  verdict  might  be 

(3)  Cowp.  toi.  , 

(4)  SecUon  154. 

(5)  Co.  litt.  36,  a. 


set  aside  and  a  new  trial  had,  on  the  grounds 
— that  the  evidence  of  Browne  was  impro- 
perly received — that  the  deeds  of  lease  and 
release  should  have  been  stamped  with  the 
progressive  duty  imposed  by  the  statute ; 
and  that  the  trust-deed  should  have  been 
re-stamped  when  the  blanks  were  filled  up, 
to  constitute  a  re-execution  or  re-delivery— 
and  that  there  was  no  evidence  of  any  re- 
execution  or  re-delivery,  and  nothing  in  the 
subsequent  conduct  of  the  defendant  to 
raise  any  such  inference ;  but,  on  the  con- 
trary, strong  evidence  to  rebut  the  pre- 
sumption, the  deed  never  being  in  the  pos- 
session of  the  defendant,  but  renurining  in 
the  adverse  custody  of  Browne. 

Mr.  Serjeant  Storks  and  Mr*  Serjeant 
Russell  now  shewed  cause. — ^The  jury  hav- 
ing negatived  fraud,  the  only  point  to  be 
considered  is,  whether  the  deeds  in  ques- 
tion, or  either  of  them,  were  avoided  by 
any  subsequent  act  of  the  parties. 

The  evidence  of  Browne  was  properly 
admitted  ;  he  had  no  interest  in  supporting 
the  deeds  ;  the  verdict  in  this  cause  could 
not  in  any  shape  be  made  available  either 
to  advance  or  to  defeat  any  claim  he  might 
have  for  the  costs  of  preparing  them  ;  nor 
could  his  mere  equitable  interest  as  receiver 
render  him  incompetent. 

The  case  of  Coates  v.  Perry  (6)  is  an 
authority  to  shew  that  the  common  deed 
stamp  was  sufficient.  There,  parties  by 
deed  conveyed  all  their  efl^ts  to  trustees, 
in  trust  to  sell,  and,  with  the  proceeds  to 
be  derived  from  the  sale,  to  discharge,  in 
the  first  place,  debts  due  to  the  trustees, 
then  debts  to  other  creditors ;  with  a  re- 
sulting trust,  as  to  the  residue,  to  the  parties 
conveying — and  it  was  held,  that  this  deed 
did  not  require  an  ad  valorem  stamp,  as 
upon  a  conveyance  or  mortgage,  under  the 
statute  56  Geo.  S,  c.  1 84,  the  clause  as  to  a 
conveyance  operating  only  as  to  act^  sales 
between  the  vendor  and  pnrcha^r;  and 
that  it  fell  within  the  exception  as  to  a 
conveyance  made  for  the  benefit  of  cre- 
ditors. 

The  blanks  left  in  the  trust-deed,  were  so 
left  at  the  express  instance  of  the  defendant, 
and  with  his  assent  they  were  aAerwards 
filled  up.  The  insertion  of  the  sum  due  to 
Mills   was  not  an  alteration,  but  a  mere 

(6)  6  B.MooK,  188;  8.c.3l}rod.&  DiBg.48. 
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completion  of  the  deed  ;  and  no  re-ekecu- 
tion  or  re-delivery  was  necessary  to  give 
effect  to  it.  Lord  Coke  says  (7),  "  that,  as 
a  deed  may  be  delivered  to  the  party  with- 
out words,  so  may  a  deed  be  delivered  by 
words  without  any  act  of  delivery ;"  and  in 
ThoTOUghgood' s  case  (8),  one  party  saying 
to  another — "  Here,  I  deliver  you  this  writ- 
ing"— was  held  to  be  a  good  delivery 
thereof  to  take  effect  as  a  deed.  In  Bui* 
let's  NUi  Frius,  it  is  said  (9),  that.  "  if 
there  be  blanks  left  in  an  obligation  in 
places  material,  and  filled  up  afterwards  by 
the  assent  of  parties,  yet  is  the  obligatioa 
void,  for  it  is  not  the  same  contract  that 
was  sealed  and  delivered;"  and  for  that 
doctrine  PigoCs  case(\Qi)  is  cited  :  but,  on 
reference  to  the  authority  it  appears  thus — 
'*  That,  if  a  deed  be  altered  in  a  point  ma* 
terial,  by  the  plaintiff  himself,  or  by  a 
stranger,  without  the  privity  of  the  obligeei 
be  it  by  interlineation,  addition,  rasure,  or 
by  drawing  of  a  pen  through  the  midst  of 
any  word,  the  deed  by  this  becomes  void; 
for  it  is  not  now  tlie  same  deed  ,  as,  if  an 
obligation  be  made  to  a  sherilT  to  appear^ 
&c.,  and  in  the  obligation  the  name  of  the 
sheriff  is  omitted,  and,  after  the  delivery  of 
it,  his  name  is  interlined,  either  by  the  ob- 
ligee, or  a  stranger  without  his  privity,  yet 
the  deed  is  void  by  it ;  but,  if  the  deed  be 
interlined  in  a  thing  not  material,  by  a 
stranger,  without  the  assent  of  the  obligee, 
this  shall  not  make  the  obligation  void," 
and  Pigol's  case  (11)  is  the  authority  cited. 
In  that  case,  however,  the  alteration  was 
made  after  the  execution  and  delivery  of 
the  bond,  and  was  not  at  the  time  contem- 
plated  by  the  parties,  and  the  words  in  the 
condition  were  inserted  without  the  privity 
of  tlie  sheriff.  The  instance,  therefore, 
put  by  Mr.  Justice  Buller  is  not  supported 
by  Pigot*s  case.  In  Markham  v.  Gonasion 
(12),jrhere  A.,  at  the  request  of  B.,  was 
bouncFin  a  statute  with  B.  to  C.  as  his 
«urety,  and  upon  tliis,  B.  caused  D.  his  ser- 
vant to  make  a  counter-bond,  in  which  he 
and  one  £.  were  bound  to  A.  to  save  him 


(7)  Co.  Liu.  36,  a. 

(8)  9  Rep.  137,  ». 

(9)  7tb  Edit.  J?67. 

(10)  «Rol.  Abr.  J9,  pl.«,S,  tit  "  Faits,"  Inter ■ 
Kner  r  U). 

(11)  11  Rep.  S7. 

(12)  Cro.  EHs.  6t6. 


harmless  from  the  said  statute,  and  B*  com- 
manded his  servant  to  leave  out  of  the  con- 
dition of  it,  the  christian  name  of  C,  the 
place  of  his  residence,  the  county,  and  his 
addition,  and  the  servant  did  it  accordingly, 
and  afWrwards  E.  sealed  and  delivered  the 
counter-bond  as  his  deed  to  the  use  of  A. ; 
and  afterwards  the  servant,  by  tlie  com- 
mand of  B.,  and  with  the  assent  of  E.,  in- 
serted in  the  spaces  or  blanks,  the  christian 
name  of  C,  the  place  of  his  residence,  and 
county,  and  his  addition,  and  afterwards  B. 
sealed  and  delivered  the  obKgatioo — it  was 
held  to  be  a  void  obligation  against  E.,  by 
the  addition  in  the  spaces,  althongh  it  was 
done  by  the  asaent  of  E. :  but  that  was  an 
action  on  the  case  brovght  by  C.  against  D., 
in  the  nature  of  deceit,  for  deatioying  the 
effect  of  the  bond ;  and  Mr.  Justice  Pop- 
ham  there  said,  that,  "  if  it  had  been  ap- 
pointed by  the  obligor  before  the  sealing 
and  delivery  thereof,  that  it  shonld  be  after- 
wards filled  up,  it  might  then  peradventnre 
have  been  good  enough,  and  shonld  not  have 
made  the  deed  to  be  void ;  but  that,  being 
afler,  it  avoided  the  deed."  In  the  report 
of  the  same  case  In  Afaore(18),  it  is  said, 
that,  afterwards,  the  plaintiff  brought  a  new 
action  on  the  bond  against  the  obligor,  who 
pleaded  the  special  matter,  and  concluded 
thst  therefore  it  was  not  bis  deed  ;  to  which 
tlie  plaintiff  replied,  that  the  blanks  were 
iilled  up  with  the  asaent  of  A.  and  B.  the 
obligor;  to  which  the  latter  demurred: 
and  it  was  adjudged  for  the  plaintiff,  ^hat 
case  was  subsequently  recognized  in  ZcmA 
V.  Clay{\4t\  which  was  an  action  of  debt 
upoa  an  obligation.  There  A.  and  B.  de- 
livered the  bond  to  C,  and  after,  by  the 
consent  of  tlie  parties,  the  name  and  addi- 
tion of  D.  were  interlined,  and  he  also 
sealed  the  obligation  and  delivered  it ;  and 
the  question  was,  whether  or  not,  by  this 
alteration,  the  obligation  was  made  void 
against  A.  and  B.  Lord  Chief  Justice  Hale, 
and  the  whole  Court,  adjudged  that  it  was 
not ;  and  '*  that  it  was  the  obligation  of  aU 
three,  and  so  was  Moore's  Rep.  pi.  7S8^ 
although  S  Cro.  626.  was  befiire  adjudged  to 
the  contrary :  but,  as  the  case  is  in  3  Cro»^ 
the  obligation  was  altered  only  by  consent 
of  the  obligorst  in  the  eUfeenco  tithe  obligee. 


(13)  Page  547. 

(14)  f- 


Lev.  35;  f.  c.  1  Vent.  185. 
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Mod  witboat  his  notice,  tlioagh  to  his  use  : 
but  here  it  is  hy  consent  of  all  parlies,**  In 
Paget  y.Paget(\5\  a  deed  of  revocation, 
and  a  new  settlement  mtde  by  that  deed, 
though  after  the  sealing  and  execution 
thereof  blanks  were  filled  up,  and  they 
^ere  not  read  again  to  the  party,  nor  re« 
sealed  and  executed,  were  held  good.  In 
Hail  ▼.  Chandless  (16),  after  a  D.  and  £. 
had  executed  a  lease,  and,  previously  by 
A.  and  B.,  the  lease  was  altered,  wiUi  the 
consent  and  privity  of  C.  only,  by  an  era- 
sure, expunging  a  certain  portion  of  land 
which  had  been  inserted  by  mistake,  but  ia 
which  D.  and  £.  had  no  interest,  and  A. 
and  B.  then  executed  the  lease — the  deed 
was  held  valid,  notwithstanding  the  altera- 
tion. In  Doe  <L  Lewis  v.  Bingham  {17\ 
where  a  mortgagee  by  deed  conveyed  to  the 
mortgagor  the  legal  estate,  upon  being  paid 
the  mortgage-money,  and  the  lattw  re-con- 
veyed it  to  trustees  for  the  purpose  of  se<* 
curing  an  annuity  ;  and,  at  the  time  o£  the 
execotion  by  the  mor^agee,  there  were 
several  UaidM  left  in  the  deed  for  the  sums 
to  be  received  by  the  mortgagor  from  the 
grantees  of  the  annuity,  which  blanks  were 
all  filled  up  at  the  time  of  the  execution  of 
the  deed  by  the  mortgagee — ^it  was  held, 
that  the  deed  was  not  therefore  void*  but 
operated  as  a  good  conveyance  of  the  estate 
from  the  mortgagor  to  the  trustees  for  the 
payment  of  the  annuity.  Mr.  Justice  ^ay- 
ley  there  said  (18) — *'The  whole  deed  may 
be  considered  as  one  entire  transaction,  ope- 
rating, as  to  the  different  parties  to  it,  from 
the  time  of  the  execution  by  each,  but  not 
perfect  till  the  execution  by  all  the  convey- 
ing parties.  I  am  of  opinion,  that  any  alte- 
ration made  in  the  progress  of  such  a  trans- 
action, still  leaves  the  deed  valid  as  to  the 
parties  previoudy  executing  it,  provided 
such  alteration  has  not  affected  the  situa- 
tion in  which  they  stood."  In  Texira  v. 
£eai»(19),  the  defendant,  wanting  to  bor- 
row a  certain  sum,  or  so  much  of  it  as  his 
credit  should  be  able  to  raise,  executed  a 
bond  with  blanks  for  the  name  and  sum, 
and  aent  an  agent  to  raise  esoney  on  the 


(15)  t  Cbsn.  WUp.  410;  b..€.  Tia.  Abr.  tit. 
"Tniu,**  Intertinar  (U). 

(16)  4  Bing.  123. 

(17)  4  B«rn.  &  Aid.  67f . 

(18)  Ibid.  675. 

(19)  1  Anslr.  9f9,  n. 


bond.  The  plaintiff  lent  half  the  sum  re- 
quired, and  the  agent  accordingly  filled  up 
the  blanks  with  that  sum  and  the  plaintiff's 
name,  and  delivered  the  bond  to  him.  In  an 
action  on  the  bond,  the  defendant  pleaded 
non  est  factum.  Lord  Mansfield  held  the 
bond  good.  In  Matson  v.  Booth  (20\  it 
was  held,  that  the  addition  of  an  obligor  to 
a  bail-bond,  after  the  bond  had  been  exe- 
cuted by  several  others,  but  before  the 
sheriff  had  accepted  it,  such  addition  being 
made  with  the  assent  of  the  sheriff  and  the 
prior  obligors^  did  not  vacate  the  bond^ 
or  render  a  new  stunp  necessary.  Mr. 
Justice  Bayley  there  said,  (131)  — ''The 
bond  was  never  out  of  the  hands  of  the 
obligor ;  it  remained  with  his  agent,  and 
never  passed  to  the  obligee.  All  was  m 
ferif  and  the  bond  was  in  the  nature  of 
an  escrow  only.  The  addition  of  the  name 
was  made  with  the  ooncurrenee  of  the  agent 
of  the  obligors,  at  a  time  when  the  bond 
could  be  considered  no  otherwise  than  as  in 
the  nature  of  an  escrow ;  and,  being  made 
with  the  concurrence  of  the  agent  of  the 
obligors,  it  is  the  same  as  if  it  had 
been  with  their  concurrence:  which  brings 
the  case  within  the  authority  of  Zouch  v. 
Clay.**  In  Coke  v.  Brummell(^2)t  where 
A.,  as  surety  for  B.,  executed  a  joint  bond 
and  warrant  of  attorney  to  secure  an  an- 
nuity to  C. ;  and,  after  the  execution  by  A. 
and  B.,  it  was  discovered  that  part  of  A.'s 
christian  name  had  been  omitted  in  the  body 
of  those  instruments,  and  he  re-executed 
them  after  the  name  had  been  inserted, 
without  the  knowled^^  of  B.  In  an  action 
brought  against  A.  on  the  bond,  in  the 
Court  of  King's  Bench,  he  pleaded  a  judg- 
ment recovered  against  him  and  B.  J 'his 
Court  afterwards  refused  to  set  aside  a  joint 
judgment  entered  up  on  the  warrant  of 
attorney,  on  the  application  of  A. ;  as  that 
instrument  was  not  defeated  by  the  inser- 
tion of  his  christian  name,  and  as  he  had 
recognized  the  validity  of  the  judgment  in 
the  action  brought  against  him  on  the  bond. 
Lord  Chief  Justice  Gibbs  there  said  (2d)— 
**  In  an  action  on  the  bond  brought  against 
A.  (the  surety)  in  the  Court  of  King's 
Bench,  he  pleaded  a  judgment  recovered 

(to)  5  Mau.  &  Selw.  2t3. 
?tl)  Ibid.  3<6. 
(f «)  S  B.  Moore.  495. 
(«3)  Ibid.^99. 
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against  litmself  and  his  principal,  thereby 
not  only  recognising  the  validity  of  the 
judgment,  but,  by  making  use  of  it,  defeat* 
in^  that  action;  and  after  that  he  makes 
this  application,  whereby  he  seeks  to  set  it 
aside :  this  the  Court  are  of  opinion  they 
cannot  do — first,  because  the  nature  of  the 
securities  was  not  defeated  by  the  insertion 
of  part  of  the  christian  name,  to  which  alter- 
ation the  surety  himself  was  a  party ;  and 
secondly,  because  he  aflerwards  recognized 
tlie  judgment  as  being  legally  entered  up, 
and  availed  himself  of  it  in  the  action 
brought  against  him  in  the  Court  of  King's 
Bench."  In  Perkins  {24)  it  is  said—"  It  is 
to  be  known  that  a  deed  cannot  have  and 
take  effect  at  every  delivery  as  a  deed; 
for,  if  the  first  delivery  take  effect,  the 
second  delivery  is  void."  That,  however, 
must  be  taken  to  apply  to  the  case  of  a 
deed  complete  at  the  time  of  the  first  deli« 
very;  and  not  to  a  case  where  the  first 
delivery  requires  confirmation.  In  Butler 
and  Baker's  case  (25),  Lord  Coke  refers  to 
Jenitigs  V.  Bragge(26),  where  a  special 
verdict  found,  that  a  disseisee  made  an  in- 
denture purporting  to  be  a  lease  for  years, 
and  delivered  it  to  a  stranger  off*  the  land, 
as  an  escrow,  and  commanded  him  to  enter 
on  the  land  and  to  deliver  it  on  the  land  as 
his  deed  to  the  lessee,  which  he  did  accord- 
ingly— and  it  was  adjudged  to  be  a  good 
lease:  and  it  was  there  also  resolved,  "  that, 
to  some  intent  the  second  delivery  has  rela- 
tion to  the  first  delivery,  and  to  some  not, 
and  yet  in  truth  the  second  delivery  hath  all 
its  force  by  the  first  dl^ivery,  and  the  second 
is  but  an  execution  and  consummation  of 
the  first ;  and  therefore,  in  case  of  necessity, 
&c.,  ut  res  magis  valeat  quam  pereat,  it  shall 
have  relation,  by  fiction,  to  be  his  deed  ab 
initio,  by  force  of  the  first  delivery."  In 
Goodright  v.  Straphan^  Lord  Mansfield  said 
that  delivery  is  an  act  in  pais  only,  and  a 
deed  is  not  to  be  re-executed  or  re-attested, 
but  a  second  delivery  is  good  and  effectual, 
and  circumstances  alone  may  be  equivalent 
to  such  re-delivery,  ^o,  here,  the  circum- 
stances disclosed  at  the  trial  were  abun- 
dantly sufficient  to  shew  that  the  defendant 
recognized  the  deed  in  its  altered  shape, 
and  that  the  intention  of  the  parties  was, 

(34)  Section  154. 
(95)  3  Rep.  35,  b. 
{16)  Trinity,  37  £li<. 


that  the  deed  should  have  no  operation  as  m 
deed  until  its  completion  by  the  subsequent 
filling  up  of  the  blanks. 

Mr.  Serjeant  Wilde^  in  support  of  the 
rule. — ^The  testimony  of  Browne  ought  not 
to  have  been  received.  He  clearly  was  in- 
terested in  supporting  the  deeds ;  he  had  a 
lien  on  them  for  the  expenses  of  preparing 
them ;  he  was  also  a  party  to  them,  vis.  as 
manager  or  receiver,  in  which  character  be 
had  acted,  and  he  had  in  fact  made  these 
very  instruments  the  foundation  of  hit  de- 
fence to  an  action  of  trespass^  which  the 
present  defendant  had  brought  against  him 
for  breaking  and  entering  a  chapel  on  the 
estate  which  the  deeds  purported  to  convey. 

The  deeds  taken  together  formed  a  con- 
veyance for  the  benefit  of  creditors.  The 
trust-deed,  however,  being  void,  the  deeds 
of  lease  and  release  do  not  fall  within  the 
exception  in  the  statute,  and  conaeqoentiy 
required  the  ad  valorem  stamp,  aa  a  com- 
mon conveyance. 

Upon  the  whole  circumstances  of  the 
case,  there  was  strong  evidence  that  the 
deeds  were  obtained  from  the  defendant  by 
fraud,  he  being  at  the  time  a  prisoner  at 
the  suit  of  the  very  persons  by  whom  he 
was  induced  to  execute  them.  Doe  dL 
Carter  v.  Siraphan  is  distinguishable  from 
the  present  case,  for  there  the  deed  could 
not  enure  as  a  valid  deed  during  the  cover- 
ture. In  Cruise's  Digest  {2f),  it  is  said, 
'*  that,  in  the  delivery  of  a  deed  as  an 
escrow,  two  things  must  be  attended  to : 
first,  that  the  form  of  the  words  nsed  in  the 
delivery  be  apt  and  proper;  and  this  mode 
of  delivery  ought  to  be  taken  notice  of  in 
the  attestation :  and  secondly,  that  the  deli- 
very be  to  a  stranger" — ciiitkg  Shepkerd^s 
Touchstone.  The  language,  therefore,  of 
Mr.  Justice  Bayley,  in  Maison  v.  Booik^ 
cannot  be  taken  to  apply  to  a  case  like  the 
present.  In  Comtfns's  Digest  {2%)  it  is 
said,  **  tliat  delivery  is  essential  to  a  deed, 
for  it  is  not  a  deed  without  a  delivery, 
though  it  be  sealed;  and  that,  if  a  man 
deliver  a  writing  to  A.,  to  the  use  of  B.,  it 
is  not  a  delivery  to  B.  if  it  was  not  deli-> 
vered  as  his  deed."  In  Doe  dL  Lemis  t. 
Bingham^  the  interest  of  the  mortgagee 
not  affected  by  the  alterations, 

(^)  3rd  Edit.  toI.  4.  p.3f. 
(«»)  TiU  "  Fwts,"  (A.  5,  4.) 
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Where  several  deeds  are  to  enure  for 
one  purpose,  the  whole  taken  together  ope- 
rate as  but  one  assurance;  consequently, 
if  one  be  void,  the  whole  are  destroyed. 
Thus,  in  Cromwers  ease(ft9)t  it  was  held 
that  a  bargain  and  sale,  and  recovery  and 
fine,  although  they  be  made,  suffered,  and 
levied  at  different  times,  yet  all  of  them,  by 
the  agreement  and  assent  of  the  parties, 
make  but  one  and  the  same  assurance, 
according  to  one  and  the  same  original  bar- 
gain and  contract.  Here,  therefore,  as 
the  deeds  of  lease  and  release  were  only 
ancillary  to  the  trust-deed,  if  this  latter 
deed  be  declared  void  by  reason  of  the 
alterations  therein,  the  whole  conveyance  is 
avoided. 

By  the  Court, — This  was  an  issue  di- 
rected by  the  Court  for  the  purpose  of 
ascertaining  whether  certain  deeds  were  the 
deeds  of  the  defendant;  and,  if  so,  whe- 
ther they  had  been  obtained  from  him.  by 
fraud,  covin,  or  misrepresentation.  The 
jury  have  found  that  the  deeds  were  the 
deeds  of  the  defendant,  and  that  the  exe- 
cution of  them  had  not  been  obtained  by 
fraud,  covin,  or  misrepresentation ;  and, 
consequently,  a  verdict  has  been  taken  for 
the  plaintiff.  A  motion  has  since  been 
made  to  set  aside  this  verdict  and  that  a 
new  trial  might  be  had,  on  the  grounds — 
first,  that  the  evidence  of  a  witness  named 
Browne  had  been  improperly  received — 
secondly,  that  the  deeds  of  lease  and  re- 
lease should  have  been  stamped  with  the 
progressive  duty  imposed  by  the  statute  65 
Geo.  S.  c.  184,  schedule,  part  1,  tit.  "  Mort- 

gage;"  and  that  the  trust-deed  should 
ave  been  re-stamped  when  the  blanks 
were  filled  up,  to  constitute  a  re-execution 
or  re-delivery — and,  thirdly,  that  there 
was  no  evidence  of  any  re-execution  or 
re-delivery,  and  nothing  in  the  subsequent 
conduct  of  the  defeiidant  to  raise  any  such 
inference ;  but,  on  the  contrary,  strong  evi- 
dence to  rebut  the  presumption,  the  deed 
never  being  in  the  possession  of  the  defen- 
dant, but  remaining  in  the  adverse  custody 
of  Browne,  the  trustee. 

It  is  not  necessary  for  us  now  to  decide 
whether  or  not  Browne  was  properly  admit- 
ted to  give  evidence.   If  it  were,  we  should 


be  disposed  to  think  that,  inasmuch  as  this 
was  not  the  ordinary  case  of  a  trial  at  law, 
but  merely  an  issue  directed  for  the  purpose 
of  satisfying  the  conscience  of  the  Court, 
the  cause  ought  not  to  be  sent  down  again 
on  this  account.  There  was,  however,  ano- 
ther witness  (Chapman)  who  proved  all 
that  would  be  necessary  to  support  the  ver- 
dict ;  and  his  testimony  remains  uncontra- 
dicted. We  have  also  the  fact  of  the  de- 
fendant's having  written  to  the  tenants  on 
the  estate,  apprising  them  of  his  having 
assigned  his  property,  and  requiring  them  to 
pay  rent  to  Browne,  the  receiver. 

The  objection  as  to  the  stamp  is  got  rid 
of  by  our  holding  the  whole  of  the  deeds 
to  be  valid.  The  trust-deed  coupled  with 
the  deeds  of  lease  and  release,  operate  as 
one  assurance,  and  are  \\  ithin  the  exception 
in  the  stamp  act  relating  to  conveyances  for 
the  benefit  of  creditors. 

We  are  of  opinion  that  it  was  competent 
to  the  learned  Judge  to  leave  it  to  the  jury 
to  consider  whether  from  the  circumstances 
they  could  not  presume  a  re-delivery  of  the 
deed  when  perfected  by  the  filling  up  of 
the  blanks.  This  case  falls  within  the  prin- 
ciple of  Doe  d.  Carter  v.  Strapkan,  The 
deed,  in  that  case,  being  executed  by  a 
married  woman,  was  void ;  but,  when  her 
incapacity  had  ceased  by  the  death  of  her 
husband,  she  by  various  acts  confirmed  the 
deed:  and  the  Court  of  King's  Bench  held 
that  the  jury  were  therefore  warranted  in 
presuming  a  re«delivery  or  re-execution  of 
It.  Now,  looking  at  the  intention  apparent 
on  the  face  of  these  deeds,  it  is  impossible 
to  say  that  they  coulj^  have  any  operation 
until  the  subsequent  insertion  of  the  amount 
of  Mills's  debt.  It  cannot  be  said  that  there 
was  any  perfect  execution  of  the  deeds 
until  the  time  of  the  filling  up  of  the  blanks, 
for  until  that  time  they  were  incomplete. 
Upon  the  whole,  therefore,  we  are  of  opi- 
nion that  the  first  execution  of  the  trust- 
deed  was  imperfect,  and  that  it  was  evi- 
dently the  understanding  of  the  parties  that 
that  imperfeet  execution  should  be  after- 
wards rendered  perfect  by  the  insertion  of 
the  sums  for  which  the  blanks  were  leil  in 
it ;  and  on  this  ground  we  think  that  the 
rule  should  be  discharged. 

Rule  discharged. 


(«9)  ft  Rep.  75. 
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BRYANT  r.  SIR  JOHN    PRRRING, 
BART. 


Notwithstanding  his  being  under  terms  to 
rejoin  issuably^  a  defendant  is  at  liberty  to 
fdead  puis  darrein  contmaance. 

This  was  action  of  assumpsft,  for  money 
had  and  received.  The  declaration  was 
filed  on  the  ISthof  Norember  last.  On  the 
13th  of  December  the  defendant  pleaded  a 
release;  to  which  the  plaintiff  replied.  On 
the  first  day  of  this  term,  the  defendant  was 
served  with  a  notice  to  rejoin  within  four 
days.  The  defendant  obtained  a  Judge's 
order  for  three  days'  further  time,  on  the 
terms  of  rejoining  issuably,  and  taking 
short  notice  of  trial  for  the  last  Sittings  in 
the  term.  On  the  day  on  which  the  time 
allowed  for  rejoining  expired,  the  defendant 
delivered  a  plea  pttis  darrein  continuance. 
Considering  this  not  to  be  warranted  by  the 
terms  of  the  Judge's  order,  the  plaintiff's 
attornies  returned  the  plea,  and  signed  judg- 
ment for  want  of  a  rejoinder. 

Mr,  Serjeant  Russell^  on  a  former  day,  on 
an  affidavit  stating  these  facts,  obtained  a 
rule  nisi  to  set  aside  this  judgment,  with 
costs,  for  irregularity. 

Mr,  Serjeant  Jones  shewed  cause,  and 
contended,  that,  as  the  plea  puis  darrein 
continuance  contained  matter  of  defence  not 
existing  at  the  time  of  the  replication,  it  could 
not  be  considered  to  be  a  rejoinder  within 
the  terms  of  the  order  to  rejoin  issuably. 

By  the  Court, — The  defendant  was  clearly 
entitled  to  take  advantage  of  any  new  mat- 
ter arising  in  the  suit,  by  plea  puis  darrein 
continuance.  Such  matter  is  totally  inde- 
pendent of  the  Judge's  order;  the  judg- 
ment, therefore,  was  improperly  signed. 

Ruk  absoltt^* 


1829 
Feb 


29.     > 
.  12.  y 


VERS  t;.  GARDEN. 


Pleading — Sham  Plea, 

Practice — Judgment  msfor  want  o/aplea. 

The  plaintiff  declared  on  a  bill  of  exchange 
due  on  tfie  5th  of  December;  the  defendant 
pleaded  a  judgment  recovered  as  of  the  pre- 


ceding Michaelmas  term  :  the  plaintiff  treat" 
ed  the  plea  as  m  nullity,  and  signed  judg^ 
ment : — The  Court  refused  to  set  aside  the 
judgment,  the  plea  being  on  the  face  pf  k 
false. 

This  was  an  action  of  assompsit  by  the 
indorsee  against  the  acceptor  of  a  bill  of 
exchange.  The  bill  became  due  on  the 
5th  of  December  last.  The  defendant 
pleaded  a  judgment  recovered  upon  the 
aame  bill  as  of  the  preceding  Michaelmas 
term.  This  plea  being  false  upon  th«  face 
.of  it,  the  plaintiff  treated  it  as  a  nullity  and 
signed  judgment. 

Mr,  Serjeant  Andrews,  on  a  former  day 
in  this  '  term,  obtained  a  rule  nisi  that 
this  judgment  might  be  set  aside  for  irre- 
gularity. 

Mr,  Serjeant  Wilde  shewed  cause. — ^The 
bill  for  which  the  action  was  brooght  not 
being  due  until  after  the  term  of  which  the 
former  judgment  was  alleged  to  have  been 
recovered,  the  plea  was  clearly  a  sham  jrfea, 
and  the  plaintiff  had  a  right  to  treat  it  as  a 
nullity,  and  sign  judgment  as  for  want  of  a 
plea.  Lamb  v.  Pratt  {\),  is  expressly  in 
point.  There,  a  plea  of  judgment  recoveied 
as  of  a  term  prior  to  tlie  accrual  of  the 
cause  of  action,  was  treated  as  a  nullity; 
and  the  Court  said — "  If  defendanu  will 
plead  judgments  recovered  fox  the  purpose 
of  delay,  let  them  at  least  take  care  that 
their  pleas  are  good  in  form." 

Mr,  Serjeant  Andrews,  in  support  of  his 
rule,  cited  Young  v.  Gadderer  (2),  where,  in 
an  action  against  the  acceptor  of  a  bill  of 
exchange,  there  was  a  plea  of  judgment  re- 
covered for  the  same  debt,  and  the  Court 
refused  to  set  aside  the  ^ea,  or  to  alkiw  the 
plaintiff  to  sign  judgment,  although  the  de- 
fendant had  admitted  the  debt,  and  had  re- 
peatedly promised  to  pay  it,  after  he  had 
been  served  with  process  in  the  actioB* 
Mr.  Justice  Park  there  observed,  that  such 
a  plea  was  an  ordmary  defence,  and  that 
the  Court  were  not  to  assume  that  it  was 
false.  The  learned  Sei^eant  contended, 
Aat,  at  all  events,  the  plaintiff  ought  not  to 
have  signed  judgment  in  die  first  instance, 
but  should  have  applied  to  the  Court  that 
the  plea  might  be  set  aside. 

(1)  lDowI.&Ryl.57r. 

(S)  8  B.  Moort,  437 ;  s^e.  1  Biog.Sao. 
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By  the  CouW.-^Where  it  is  doubtful 
whether  the  plea  be  a  substftntial  plea  or 
not,  the  proper  course  undoubtedly  is,  either 
to  ilemur  or  to  move  to  set  it  aside ;  but, 
iff  on  the  face  of  it,  it  is  false,  the  plaintiff 
is  not  bound  to  adopt  either  of  those  courses : 
lie  may  treat  it  as  a  nullity.  The  case  of 
Prati  v.  Lamh  is  expressly  in  point.  In 
Young  V.  Gadderer,  on  the  contrary,  the  plea 
was  not  defective  in  form ;  it  might  have 
been  true  for  anything  that  appeared  upon 
the  face  of  it.  Here,  however,  as  in  Lamb 
V.  Prattt  the  plea  is  manifestly  false. 

Rule  discharged^  with  costs  (3). 


1829 
Feb 


29.      C 
.  9.    I 


KBY  AND  ANOTHER,  ASSIGNEES 
OF  SHERWIN,  A  BANKRUPT,  V, 
COOK. 


Bankrupt — Construction  of  the  6  Geo,  4. 
c.  IG. 

The  92d  seetkm  of  the  6  Geo,  4.  c,  16, 
Hfhich  makes  the  depositions  taken  before  tlie 
commissioners  conclusive  evidence  of  the 
matters  therein  contained,  unless  the  bank*- 
rupt  within  a  certain  period  gives  notice  of 
his  intention  to  dispute  the  commission,  applies 
only  to  commissions  issuing  after  the  act  came 
into  operation. 

Bankrupt — Deposition  of  Petitioning  CrC' 
ditor, 

A  deposition  by  a  petitioning  creditor, 
stating  that  the  bankruj^vai,  "  at  and  be- 
fore the  suing  out  of  the  commission,  .and 
still  iSf  justly  indebted  to  AtW  in  a  certain 
sum  on  bills  drarsn  by  the  bankrupt  and  tn- 
d&rsed  to  him  : — Held,  insufficient,  it  not  ap* 
pearing  that  the  bills  were  indorsed  to  the 
petitioning  creditor  before  the  act  of  bank' 
ruptcy. 

This  was  an  action  of  assumpsit,  by  the 
assignees  of  otte  Sherwin,  a  bankrupt,  for  the 
US6  and  occupation  of  premises,  alleged  to 
have  come  to  Sherwin  since  his  bank- 
ruptcy. 

The  cause  was  tried,  before  Lord  Chief 
Justice  Best,  at  the  Sittings  at  Westminster 

(3)  Mr.  Serjeant  Wilde  bad  obtained  a  cross-rale 
to  compute  principal  and  interest  on  the  bill.  This 
rnla  was  accordingly  made  absolute. 

Vol..  VII.  C.P. 


after  last  term.  It  appeared,  that  the  de- 
fendant had  orfginally  held  thie  premises 
under  the  uncle  of  the  bankrupt,  who, 
dying,  devised  them  to  him.  The  commis- 
sion issued  on  the  2nd  of  March  1822. 
The  defendant  gave  notice  to  dispute  the 
petitioning  creditor's  debt,  trading,  and  act 
of  bankruptcy. 

The  plaintiffs  accordingly  produced  the 
proceedings,  which  purported  to  have  been 
enrolled  on  the  1st  of  March  1828  (I). 
These  proceedings  had  been  enrolled,  both 
under  the  5  Geo.  2.  c.  30.  s.  41,  and  also 
under  the  6  Geo.  4.  c,  16.  s,  92  (2).  The 
witness  who  deposed  to  the  act  of  bank* 
ruptcy  Was  dead,  but  the  plaintiffs  were  not 
in  a  situation  to  prove  that  fact  sufficiently* 
It  was  thereupon  contended,  that  the  depo- 
sitions could  not  be  received  under  the 
5  Geo.  2.  c.  30.  s.  41,  that  statute  having 
been  repealed  by  the  6  Geo.  4.  c.  16.  The 
depositions  were  then  offered  under  the 
92nd  section  of  the  latter  statute,  when  it 
was  objected,  on  the  part  of  the  defen- 
dant, that  the  6  Geo.  4.  c.  16.  only  ap- 
plied to  commissions  issuing  afler  that 
act  came  inte  operation.  His  Lordship, 
however,  was  of  opinion  that  the  92nd  sec- 
tion of  the  6  Geo.  4.  c.  16.  was  intended  to 
have  a  retrospective  operation,  and  there- 
fore permitted  the  proceedings  so  enrolled 
to  be  read. 

The  deposition  of  the  petitioning  creditor 
(Key),  sworn  before  the  commissioners,  in 
proof  of  his  debt,  was  aa  follows  ; — 

"That  Sherwin,  the  bankrupt,  was  dt 
and  before  the  date  and  suing  forth  of  the 
commission,  and  still  i8«  justly  and  truly  in* 

(1)  As  to  the  enrolment,  see  the  case  of  Key  v, 
Goodwin,  Easter  Term,  1830 — 8  Law  Journal ;  s.  c, 
6  Bing.  (  4  Moore  &  Payne — not  yet  reported. 

(2)  By  which  it  is  enacted— "  Tliaf,  if  the  bank* 
rapt  afaali  not  (if  he  was  within  the  United  Kingdom 
at  the  issuing  of  the  commission),  within  tuw  calendar 
months  after  the  adjudication,  or  (if  he  was  oat  of 
the  United  Kingdom),  within  twelve  calendar  months 
after  the  adjodication,  have  giren  notice  of  his  in* 
tention  to  dispute  the  commission,  and  have  pro- 
ceeded therein  with  .due  diligence,  the  depositions 
taken  before  the  commissioners  at  the  time  of,  or 

Srevious  to,  the  adjudication  of  the  petitioning  ere- 
itot's  debt,  and  of  the  trading  and  act  or  acts  of 
baakniptcy,  shall  be  conclusive  evidence  of  the 
matters  therein  respectively  contained,  in  all  actions 
at  law  or  suits  in  eouity  brought  by  the  assignees 
for  any  debt  or  demand  for  which  the  bankrupt  might 
have  sustained  any  action  or  suit." 
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debted  to  the  deponent  and  his  partners,  in 
the  sum  of  145/.  ISs.  11(£.,  upon  and  by 
virtue  of  the  four  under-mentioned  bills  of 
exchange ;  the  full  amount  of  the  two  first 
of  which  bills  the  deponent  and  his  partners 
gave  to  Sherwin,  the  bankrupt,  in  money, 
deducting  legal  discount;  and  the  full 
amount  of  the  two  last  of  which  bills  the 


deponent  and  his  partners  gave,  on  and 
previous  to  the  16th  day  of  May  1821,  to 
Sherwin  in  goods  soldund  delivered  to  him : 
and  for  which  said  sum  of  145/.  I  St.  ll<L 
the  deponent  had  not,  nor  had  his  partners, 
received  any  security  or  satisfaction  what- 
soever, save  and  except  the  said  bills  of 
exchange  under-mentioned  and  set  forth" — 


Date. 

Drawers. 

Acceptors.     ^ 

Sam. 

Payable 
to 

At  what  date 
drawn. 

Indoisen. 

16  April  ISfl. 

Do. 
l6Mayl8fl. 

Do. 

Sher?rin  &  Co. 

Do. 

Key,  Brothers,  &  Son. 

Do. 

Wm.  Lewis. 

Plammer  &  Brewis. 

Sherwin&Co. 

Do. 

£    t.    d. 
30    0    0 

4S    0    0 

36  16  11 

37  0    0 

Drawer's 
order. 

Do. 

Do. 

Do. 

If  Months. 
Do. 

8  Months. 

9  Months. 

Sherwin  &  Co. 
Do. 

It  was  then  objected  for  the  defendant, 
that  the  above  deposition  was  upon  the 
face  of  it  defective,  inasmuch  as  the  two 
bills  drawn  by  the  bankrupt  were  not  due 
until  the  19th  of  April  1822,  more  than  a 
month  subsequent  to  the  date  of  the  com- 
mission; and  it  was  not  shewn  that  they 
were  indorsed  to  the  petitioning  creditor 
before  the  suing  out  of  the  commission : 
and  the  case  of  Rose  v.  R<nvcroJl{3)  was 
cited,  in  which  Lord  Chief  Justice  Gibbs 
held,  that,  where  the  petitioning  creditor's 
debt  set  up  in  support  of  a  commission  is  a 
bill  of  exchange  drawn  by  the  bankrupt,  and 
indorsed  to  the  petitioning  creditor,  evi- 
dence must  be  adduced  that  it  was  indorsed 
before  the  suing  out  of  the  commission. 
This  objection  his  Lordship  thought  not 
tenable. 

A  verdict  was  thereupon  taken  for  the 
plaintiffs ;  and  leave  was  reserved  to  the  de- 
fendant to  move  that  it  might  be  set  aside, 
and  a  nonsuit  entered  or  a  new  trial  had,  in 
case  the  Court  should  be  of  opinion  that 
the  proceedings  ought  not  to  have  been  ad- 
mitted, or  that  the  deposition  was  not  suf- 
ficient proof  of  the  petitioning  creditor's 
debt. 

Mr.  Serjeant  fFUdct  accordingly,  on  a 
former  day,  obtained  a  rule  nift  to  that 
effect. 


Mr.  Serjeant  Toddy  now  shewed  cause.^ 
The  first  question  depends  upon  the  con- 
struction of  the  92nd  section  of  the  6  G.  4. 
c.  16,  viz.  whether  it  be  retrospective  in  its 
operation,  or  only  prospective.  From  a 
general  view  of  the  spirit  and  intention  of 
that  act,  it  appears  clearly,  that,  in  all  cases 
where  the  legislature  intended  to  limit  its 
operation  to  the  case  of  commissions 
issuing  af^er  the  act  should  have  taken 
effect,  they  have  expressly  declared  that  in- 
tention by  inserting  the  words  **  after  this 
act  shall  have  taken  effect."  The  clause  in 
question  contains^  such  words,  and  must 
from  its  nature  have  been  intended  to  ope- 
rate retrospectively. 

The  deposition  of  the  petitioning  credi- 
tor was,  on  the  face  of  it,  sufficient  to  shew 
that  the  bills  in  question  had  been  indorsed 
to  him  and  his  partner  by  the  bankrupt 
prior  to  the  suing  out  of  the  commission, 
ihe  statute  7  Geo.  1.  c.  31.  (the  provisiont 
of  which  are  incorporated  in  the  6  Geo.  4. 
c.  16.)  made  bills  not  due  proveable  under 
a  commission,  deducting  a  rebate  of  int(^- 
rest.   In  Macariy  v.  Barrow  (4),  it  was  held* 
that,  if  a  bill  be  drawn  before  a  trader  be- 
comes bankrupt,  but  not  protested  for  non- 
acceptance   until   afterwards,  it  is  never- 
theless a  debt  proveable  under  the  oomm»- 
sion,  for  it  is  debUum  m  prcneiUit  solioemimm 


(3)  4  Campb.  f  45. 


(4)  28tra.949;  8.c.3Wfls.l6. 
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infuturo.    In  Storey  v,  Barnes  (JS\  it  was 
held,  that '  a  bill  of  exchange  not  refused 
payment  by  the  acceptor  till  after  the  bank- 
ruptcy of  the  drawer,   might   be  .proved 
under  a  commission  against  the  latter.  The 
case  of  Rose  v.  Rowcroft  cannot  be  esteem- 
ed an  authority ;  for  Lord   Chief  Justice 
Gibbs  there  said — "  I  give  no  opinion  on  the 
point,  whether  it  (meaning  the  bill)  would 
have  constituted  a  good  petitioning  credi- 
tor's debt,  had  it  been  proved  to  have  been 
in  his  hands  before  the  suing  out  of  the 
commission.**     Here,  it  is  manifest  that  the 
bills  were,  at  the  time  of  taking  the  depo- 
sition, and  before  the  issuing  of  the  com- 
mission, in   the  hands  of  the   petitioning 
creditors.      I»  Ex  parte  Douthat{6),  the 
bankrupt  drew  a  bill  for  value,  in  favour  of 
A.,  to  whom  he  was  indebted,  and  commit- 
ted an  act  of  bankruptcy  before  either  the 
bill  was  due  or  had  been  presented  for  ac- 
ceptance, and  the  Court  of  King's  Bench 
held,   that  it  was  a  sufficient  petitioning 
creditor's  debt,  although  it  appeared,  that, 
subsequently  to  the  commission,  the  bill  had 
been  duly  presented,  and  was  paid  by  the 
acceptor.  Mr.  Justice  Bayley  there  said  (7), 
'*  The  words  of  the  statute  are,  'all  persons 
who  shall  give  credit,  &c.'     Now,  a  man 
who  takes  a  bill  from  the  drawer  is  surely 
a  person  giving  credit  to  him.     And  the 
provision,  as  to  the  rebate  of  interest  is  also 
strong  to  shew  that  the  legislature  contem- 
plated a  possible  proof  under  the  commis- 
sion, and  a  payment  of  a  dividend,  too,  be- 
fore the  bill  should  become  due."    It  is 
clear,  therefore,  that  the  bills  in  question 
were  proveable  under  the  commission,  and 
consequently  sufficient  to  form  a  good  pe- 
titioning creditor's  debt. 

Mr,  Serjeant  Andrews  and  Mr.  Serjeant 
Bompas  (in  the.  absence  of  Wilde),  in  sup- 
port of  the  rule. — ^The  92d  section  of  the 
6  Geo.  4.  c.  16.  must  have  been  intended 
to  be  construed  prospectively;  for  a  statute 
is  never  held  to  have  a  retrospective  opera- 
tion, unless  it  is  clearly  so  expressed,  and  in 
this  instance  there  are  no  words  used  that 
are  capable  of  bearing  the  construction 
contended  for. 


(5)  7  Ea8t,  435. 

(6)  4  Barn.  &  Aid.  67. 

(7)  UW.  71. 


The  deposition  as  to  the  petitioning 
creditor's  debt  was  clearly  insufficient  to 
sustain  the  commission.  It  was  not  shewn 
that  the  bills  were  indorsed  by  the  bankrupt 
before  the  act  of  bankruptcy.  In  Clarke 
V.  Askew  (8)  it  was  held,  that  a  deposition 
of  a  petitioning  creditor,  merely  stating 
that  the  debt  was  due  to  him  at  and  before 
the  suing  out  of  the  commission,  was  in- 
sufficient, inasmuch  as  it  did  not  shew  that 
the  debt  existed  before  or  at  the  time  of  the 
act  of  bankruptcy.  In  the  year  1798,  Lord 
Loughborough  made  an  order  by  which 
the  commissioners  were  directed  to  enter 
on  their  proceedings  the  deposition  of  the 
petitioning  creditor,  stating  the  nature  and 
amount  of  the  debt  due  to  him,  and  for 
what  consideration  the  same  arose,  and 
also  the  particular  time  or  times  the  same 
accrued  due.  At  that  time,  the  deposi-  ' 
tions  were  not,  as  by  the  late  act  they  now 
are,  conclusive  evidence  of  the  matters 
therein  contained.  Greater  accuracy,  there- 
fore, is  now  necessary  to  be  observed. 

By  tlie  Court, — We  are  of  opinion  that 
the  92d  section  of  the  6  Geo.  4.  c.  16.  ap- 
plies only  to  proceedings  under  commis- 
sions issuing  after  the  time  at  which  that 
statute  came  into  operation,  and  does  not 
extend  to  pre-existing  commissions.  If 
it  were  held  to  operate  retrospectively,  the 
consequence  would  be  that  the  bankrupt, 
not  having  given  the  notice  to  dispute  the 
commission,  which  he  could  have  no  oppor- 
tunity of  doing,  would  be  for  ever  barred 
from  calling  it  in  question. 

The  same  objection  that  has  now  been 
taken  to  the  deposition  of  the  petitioning 
creditor's  debt,  seems  to  have  been  urged 
successfully  in  the  case  of  Clarke  v.  AskeWf 
where  Mr.  Justice  Bayley  held  the  deposi- 
tion to  be  insufficient,  inasmuch  as  it  did 
not  shew  that  the  debt  existed  at  the  time 
of  the  act  of  bankruptcy.  That  case  after- 
wards came  before  the  Court  of  King's 
Bench,  when  the  ruling  of  that  learned 
Judge  was  confirmed.  It  is  clear  that  the 
petitioning  creditor's  debt,  whereon  a  com- 
mission is  founded,  must  be  a  debt  exist- 
ing at  the  time  the  act  of  bankruptcy  was 
committed.  The  deposition  in  question 
does  not  shew  that  the  two  bills  indorsed  by 

(8)  lStarlc.458. 
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the  bankrupt  to  tbe  petitioning  creditor, 
were  so  indorsed  before  the  act  of  bank- 
ruptcy. It  merely  states  that  "  tbe  bank* 
rupt  was,  at  and  before  the  date  and  suing 
forth  of  the  comnjission,  and  still  is,  justly 
indebted  to  the  deponent,"  &c.  As  the 
depositions  taken  before  the  commissioners 
are  now  made  conclusive  evidence  of  the 
facts  therein  contained,  care  should  be 
taken  that  they  are  in  due  form,  and  that 
enough  should  appear  on  the  face  of  them 
to  shew  that  the  debt  existed  before  the 
time  of  committing  the  act  of  bankruptcy. 
We,  therefore,  think  that  both  the  ob- 
jections are  valid,  and,  consequently,  a 
nonsuit  must  be  entered. 

Rule  absolute  {9), 


1829.     ") 
Feb.  12.  3 


STEWART  V,  WILLIAMSON. 


Award — Revocation  of  Authority  ofArhi" 
trators. 

The  plaintiff  and  defendant  mutually  en- 
tered into  bonds  to  submit,  to  arbitration  a 
certain  claim  of  the  plaintiff  on  a  charter^ 
PdT^ytfor  the  hire  of  a  ship.  The  umpire 
chosen  by  the.  arbitrators  enincing  partiality 
towards  the  defendant,  the  plaint^f,  before  the 
toward  was  made,  revoked  his  authority^  and 
afterwards  brought  an  action  on  the  charter* 
party,  and  recovered  a  verdict  for  1,500/., 
and  sued  out  execution  thereon.  The  umpire, 
notvfithstanding  the  revocation,  made  an 
award  in  favour  of  the  defendant,  wIh>  after- 
wards  commenced  an  action  against  the 
plaintiff  on  the  arbitration^bond,  but,  by  rea^ 
son  qf  the  plaintiff's  being  resident  in  Scot- 
land, was  unable  to  serve  him  with  process. — 
The  Court,  on  motion,  refused  to  order  the 
execution  issued  at  the  suit  of  the  plaintiff  in 
the  action  upon  the  charter-party  to  be 
stayed. 

The  plaintiff  having  a' claim  on  the  de* 
fendant  for  the  -hire  of  a  ship,  under  a 
charter-party  entered  into  between  them 
in  1834,  which  claim  the  defendant  dis- 

(9)  Mr.  Justice  Pack  w«s  «t  chamben,  Mr« 
Justice  BurroQ^h  abstaiaed  from  gifin^  any  opinion 
on  the  latt  objection,  and  Mr.  Justice  Gaeelee  re- 
mrrtd  hii  judgment  on  the^rit* 


puted,  it  was  agreed  that  the  matter  ahould 
be  referred  to  two  arbitEatQrs,  yrith  liberty 
to  tliem  to  choose  an  umpire.  Bonds  of 
submission,  in  the  penal  sum  of  3,000/., 
were  accordingly  mutually  given ;  and  the 
submission  was  made  a  rule  of  the  Court 
of  King's  Bench,  The  arbitration  was  pro- 
ceeded in,  and  the  case  closed  on  both  sides 
by  the  2nd  of  April  1826.  On  the  26th 
the  arbitrators  and  the  umpire  met,  and  on 
their  intimating  an  opinion  that  the  plaintiff 
waa  not  entitled  to  recover  any  part  of  his 
claim,  liis  attorney  produced  a  deed  of  revo- 
cation, dated  the  20th  of  April,  putting  an 
end  to  the  authority  of  the  arbitrators. 
Notwithstanding  this,  the  arbitrator  B:p- 
pointed  by  the  defendant  ayi  the  umpire 
made  an  award  altogether  negativing  the 
plaintirs  claim,  and  directing  him  to  pay  a 
moiety  of  the  costs  of  the  reference.  The 
plaintiff  afterwards  sued  the  defendant  in 
this  court  on  the  charter-party,  and  at  tbe 
trial,  before  the  Lord  Chief  Justice,  at  the 
Sittings  after  the  last  term,  obtained  a  ver- 
dict against  him  for  1,500/.,  and  sued  out 
execution  thereon.  The  defendant  com- 
menced an  action  against  the  plaintiff  on 
the  arbitration-bond,  but  was  unable  to 
serve  him  with  process,  'he  being  resident 
in  Scotland. 

Air,  Serjeant  Taddy,  on  a  former  day  in 
this  term,  on  an  affidavit  setting  forth  the 
above  facts,  and  that  the  plaintiff*  had  ex- 
pressed his  determination  to  remain  without 
the  jurisdiction,  in  order  to  avoid  the  pro- 
cess of  the  Court,  obtained  a  rule  nisi  that, 
on  the  defendant's  paying  into  court,  on  a 
day  named,  the  sum  of  1 ,500/.,  the  amount 
of  the  verdict,  together  with  the  costs,  eate- 
cution  might  be  stayed  until  the  further 
order  of  the  Court.  The  learned  Seijeant 
submitted  that  this  was  the  only  mode  by 
which  the  plaintiff  could  be  compelled  to 
appear  to  the  process  sued  out  in  the  action 
on  the  arbitration-bond,  or  the  payment  of 
the  moiety  of  the  costs  of  the  reference^  in 
pursuance  of  the  award» 

Mr.  Serjeant  Wilde,  now  shewed  canae 
on  affidavits  in  which  it  was  stated,  that  one 
of  the  arbitrators  was  an  intimate  friend  of 
the  defendant,  by  whom  the  umpire  waa 
appointed ;  that  the  partiality  of  the  arbi- 
trators in  favour  of  the  defendant  was  mani- 
fest from  the  first  meeting;  that  the  defen- 
dant had,  after  tlie  umpire  (a  sail-maker) 
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had  taken  upon  himself  to  act  as  such, 
given  him  an  order' for  sails  to  be  furnished 
to  a  vessel  belonging  to  him;  that  the  plains- 
tiff  had  acted  under  the  advice  of  counsel  in. 
causing  the  submission  to  be  revoked  pre»- 
viously  UK  the  making  of  the  award ;  and 
that  the  plaintiff  was  a  native  of  Scq^and, 
and  seldom  had  occasion  to  come  to  Eng* 
land.  The  learned  Serjeant  contended  that 
the  plaintiff  had  a  right  to  revoke  tlie  axi« 
thority  of  the  arbitrators  when  he  found 
that  they  were  acting  partially  and  impro- 
perly, and  to  enforce  his  remedy  on  the 
charter-party;  and  that,  as  the  defendant 
had  no  claim  against  him  which  could  form 
the  subject  of  a  set-off,  the  Court  would 
Doty  under  the  circumstances,  interfere  to 
deprive  the  plaintiff  of  the  fruits  of  his 
judgment  and  executk>n« 

Mr.  Serjeant  Taddyf  and  Mr.  Serjeant 
Spankkf  in  support  of  the  rule,  insisted'  that 
the  plaintiff  had  no  right  to  revoke  the 
authority  of  the  arbitrators,  particularly  as 
the  evidence  was  closed  and  the  arbitrators 
and  umpire  were  prepared  to  make  their 
award;  that  he  was  thereby  guilty  of  a  con* 
tempt,  and  liable  to  an  attachment  (1);  and 
that,  as  he  wilfully  kept  out  of  the  juris- 

(1)  It  aeemt,  thst»  if  a  sobmiision  to  arUtiation 
by  detd  be  revoked  by  deed  before  the  award  is  made, 
the  party  revoking  is  not  liable  to  an  attachment ; 
but,  if  he  be  bound  in  a  penalty,  the  penalty  if  not. 
avdded  by  the  revocation.  In  Milne  o.  Gratriz 
(7  East,. 608),  it  was  held,  that,  where  parties  by 
bond  ap^ed  to  eabnit  matters  in  difference  belweev 
them  to  arbitration,  and  that  the  submission  should 
be  made  a  rule  of  court,  it  is  competent  to  either, 
even  since  the  statute  9  &  10  Wm.  3.  o.  15,  to  revoke 
by  deed  his  submission,  and  notify  the  same  to  the 
arbitrators  befiora  the  ezetution  of  the  anthoriiy. 
But,  in  Brown  o.  Tanner  (1  M'CleL  &  Y.  464 ;  s.c. 
1  Car.  &  P.  651),  it  was  held,  that,  a  revocation  of 
a  submission  to  arbitration,  not  under  seal,  before 
award  made,  is  in  effect  a  breach  of  an  agreement  to 
stand  to,  obey,  abide,  perform,  &c.,  an  award,  for 
which  assumpsit  will  Ue ;  and  in  Warburton  v.  Storr, 
(6  Dow.  &  Ryl.  tl5 ;  s.  c.  4Bara.&  Cress.  109  ;  3 
Law  Joum.  K.B.  156,)  it  was  also  held,that  assum- 
psit lies  on  an  agreement  not  oader  seaJ,  where  the 
parties  bound  tlMmselvea  in  a  penalty  *'  for  the  true 
aad  faithful  observance  and  perfoimaace  of  the  award 
which  ahould  be  made,"  and  one  party  revoked  his 
submission  before  aa  award  was  made. 

In  King  v.  Joseph  (5  Taont.  452),  the  parties  had 
BDbmittfd  to  arbitratioa,  and  by  deed  oovenaated  to 

dorm  the  award  e  the  plamtiff,  after  the  caose  had 
I  heard,  by  dsed  of  .the  flat  of  September,  re- 
voked his  submission,  andron  the  94th  gave  notice  of 
the  revocation  to  the  arbitratots  and  defendant.  Th« 
arbitraton  made  their  award  on  the  25th  of  Septem- 


diction  of  the  Court  for  the  purpose  of 
avoiding  the  service  of  the  prooessi  the 
Court  might  exercise  their  discretion  in  the 
manner  prayed,,  as  the  only  means  of  afford- 
ing tlie  defendant  an  opportunity  of  trying 
the  action  commenced  by  hjtn  upon  the 
arbitration- bondi  on  its  merits. 

Bi/  the  Court — This  motion  is  one  of 
first  impression.  It  is,  in  effect,  calling 
upon  the  Court  to  compel  the  appearance 
of  a  party  residing  in  a  foreign  country. 
We  think  there  is  no  foundation  for  it.  The 
conduct  of  the  umpire  was  highly  improper, 
and  under  the  circumstances  we  cannot  say 

ber,  and  the  defendant  on  the  6th  of  November  made 
the  submission  a  rule  of  court.  Rules  having  been 
obmined,  on  the  one  side,  for  an  attachment  for  non- 
performance of  the  award ;  and,  on  the  other  side» 
for  setting  aside  the  attachment  and  award,  and  to 
discharge  the  rule  for  making  the  submission  a  rule  of 
court — Lord  Chief  Justice  Gibbs  said — "  If  the 
plaintiff  baa  covenanted  to  perform  an  award,  and  an 
award  is  made,  the  party  cannot,  by  revoking  his  au- 
thority, relieve  himself  from  the  action  of  covenant ; 
nor  wdl  the  Court  in  such  case  set  aside  the  award, 
because  it  would  deprive  the  other  party  of  his  ac- 
.  tion  ;  and,  if  tbe  award  is,  accordiug  to  the  plaintiff's 
own  doctrine,  void,  it  would  be  soperfluotn  so  to 
do.  My  present  impression  is,  that,  if  there  be  a 
penalty,  the  penalty  cannot  be  revoked ;  but  that  the 
authority  may  be  revoked  at  any  time  before  awsrd 
made.  I  take  it  to  be  quite  clear,  that,  where  an 
award  is  made  under  such  circumstances,  the  Court 
will  not  grant  an  attachment  for  non-performance  of 
the  award,  but  will  leave  the  plaintiff  to  his  action: 
that  disposes  of  the  rule  for  an  attachment.  As  to 
that  part  of  tbe  rule  which  has  for  its  object  the  set- 
ting aside  the  rule  of  court  recording  the  submis- 
sion, the  submission  should  never  have  been  made  a 
rule  of  court  after  this  rerocation.  As  to  the  last 
point  made,  the  Court  will  certainly  not  sustain  the 
attachment  upon  it,  though  it  is  an  extremely  ingeni- 
ous and  acute  suggestion  of  tbe  attorney." 

In  the  late  case  of  Macdougall  a.  Robertson  and 
another  (1  M.&P.  147  ;  s.  c.  t  Y.&  J.  11 ;  4Biog. 
435),  where  a  deed  of  submission  to  arbitration  pro- 
vided that  tbe  submission  should  not  vacate  or  expbe 
through  the  diceate  of  either  of  the  parties,  the  Court 
of  Exchequer  Chamber  held,— H>n  the  authority  of  the 
cases  of  Toussaint  v.  Hartop  (7  Taunt.  571 ;  s.  c.  1 
B.  Moore,  987) — Cooper  v.  Johnson  (2  B.  &  A. 
594;  S.C.  1  Chit.  187)— -Blondell  e.  Brettargh  (17 
Yes.  942)— Tyler  v.  Jones  (4  D.  &  R.740  ;  s.  c 
3B.  &  C.  144)— Clarke  v.  Croft  (4  Bing.  143  ;  s.o. 
5  Law  Joum.  C.P.  1 37),  and  Dowse  v.  Coxe  (3  Bing. 
20 ;  8.  c.  10  B.  Meore,  972  ;  3  Law  Joum.  C.P.  127 — 
the  reversal  of  which,  on  error,  by  the  Court  of  King's 
Bench,  proceeded  on  a  different  ground) — that  the 
authority  of  the  arbitrator  was  not  revoked  by  the 
death  of  one  of  the  parties  before  the  making  of  the 
award ;  but  that  the  sureties  were  liable  for  the  per- 
fonuance  of  the  award. — See  also  on  this  subject, 
Marshall  and  another  v.  Wilder,  ante,  K.B.  p.  323. 
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that  the  plaintiff  was  guilty  of  a  contempt  of 
the  order  of  the  Court,  in  revoking  the 
power  he  had  previously  delegated,  when  he 
found  that  it  was  ahout  to  be  made  an  im- 
proper use  of.  If  a  party  has  reasonable 
ground  to  believe  that  the  arbitrators  are 
acting  improperly,  he  may  revoke  the  au- 
thority at  any  time  before  the  award  is 
made.  It  does  not  appear  that  the  plaintiff 
withdrew  from  this  country  to  Scotland  for 
the  mere  purpose  of  avoiding  the  process  of 
the  Court ;  but,  on  the  contrary,  his  affida- 
vit states  that  his  place  of  residence  is  in 
Scotland,  and  that  he  seldom  has  occasion 
to  visit  this  country.  The  circumstances 
disclosed  on  the  face  of  the  affidavits  would, 
we  think,  form  a  good  defence  to  the  action 
on  the  bond.  If,  however,  the  defendant 
be  so  advised,  he  may  proceed  against  the 
plaintiff  in  Scotland.  The  Lords  of  Session 
have  the  peculiar  power  of  deciding  equita- 
bly, as  well  as  legally,  in  all  matters. 

Rule  discharged^  with  costs. 


1829.      *>      BOUSFIELD    AND   ANOTHEft  V. 

Feb.  12.  3  ooDFRET. 

Production  of  Papers — where  ordered. 

The  plaintiffs  and  defendant  mutually  exe* 
cuted  an  agreement  which  was  deposited  in 
the  hands  of  a  trustee.  Shortly  afterwards 
the  defendant  improperly  procured  it  from  the 
trustee^  and  neglected  to  return  it.  The 
plaintiffs  demanded  it  from  the  defendant 
about  a  fortnight  after  its  execution,  for  the 
purpose  of  getting  it  stamped;  but  he  r«- 
fused  to  restore  it.  In  an  action  for  a  breach 
of  the  agreement,  the  plaintiffs  obtained  a 
judge* s  order,  that  the  defendant  should  prO' 
duce  the  original  agreement,  or  a  copy,  which 
copy  being  read  at  the  trial  (if  stamped), 
the  defendant  should  be  precluded  from  set- 
ting up  tJte  original.  On  motion  to  rescind 
this  order,  the  defendant  having  sworn  Uiat 
the  original  was  either  lost  or  destroyed,  but 
his  attorney  admitting  that  he  had  a  copy — 
the  Court  confirmed  tJuit  part  of  the  order 
which  related  to  the  copy* 

This  was  an  action  of  assumpsit  for  the 
breach  of  an  agreement. 

Mr.  Serjeant  Cross,  on  a  former  day, 
obtained  a  rule  nisi  to  discharge  or  rescind 


an  order  made  by  Mr.  Justice  Park,  at 
chambers,  on  the  drd  instant,  which  direct- 
ed, that  the  defendant  should,  within  two 
months  from  that  day,  produce  to  the  plain- 
tiffs' attorney  the  original  agreement,  in 
order  that  it  might  be  stamped  at  the  plahi- 
tiffs'  espense ;  and  also  that  the  defendant 
should  deliver  a  copy  of  it  to  the  plaintifllB  ; 
and  that,  in  default  of  such  production,  the 
defendant's  attorney  should  deliver  to  the 
plaintiffs'  attorney  a  copy  of  a  copy  of  the 
agreement  which  the  defendant's  attorney 
admitted  to  be  in  his  possession,  and  that, 
upon  such  copy  of  the  copy  being  read  in 
evidence  at  the  trial,  the  defendant  should 
be  precluded  from  producing  the  original 
agreement,  or  setting  it  up  to  defeat  the 
plaintiffs'  action.  The  defendant  in  his 
affidavit  admitted  that  the  agreement  had 
once  been  in  his  possession,  but  stated  that 
it  had  never  been  stamped ;  that  in  Febru- 
ary 1828  he  had  changed  his  residence,  and' 
believed  that  it  was  then  lost,  or  that  he 
had  burned  it,  as  he  had  never  seen  it  since; 
and  that,  although  he  had  made  diligent 
search  for  it  among  his  papers,  he  had  been 
unable  to  find  it. 

The  learned  Seijeant  submitted,  that, 
under  these  circumstances,  the  order  io 
question  could  not  be  sustained ;  for  that 
the  defendant  had  positively  sworn  that  the 
original  agreement  was  not  in  his  custody, 
but  that  he  believed  he  had  destroyed  it ; 
and  that,  even  if  it  were  proved  to  be  in 
Aistence  and  in  his  possession,  the  Court 
could  not  compel  him  to  produce  it,  as  that 
would  subject  him  to  the  penalty  imposed 
by  the  statute  i>  &  10  Wm.  3.  c.  25.  s. 
59  (1 ).  He  referred  to  the  following  autho- 
rities— Bateman  v.  Phillips  {2),  where,  the 
plaintiffs  having  obtained  a  rule  nisi,  re- 
quiring the  defendant  to  produce  an  original 
agreement,  in  order  that  the  plaintiff  might 

(1)  Bywbich  kit  ebacted,  "That,  if uy deed. in- 
strument, or  writing  whataoerer,  by  tbat  act  intended 
to  be  stamped,  sbiul,  oootrary  to  the  tme  intent  and 
meaning  thereof,  be  written  or  cngrom  d  by  any  per- 
ion  or  persons  whatsoerer  upon  ««IIum,  parduaeaC, 
or  paper  not  marked  or  stamped  according  to  tbe  act, 
then  and  in  any  socb  case  there  aball  be  doe  and 
paid  to  his  Majesty  (over  and  above  the  doty),  fat 
every  soch  deed,  instrament,  or  writing,  the  turn  of 
lOU ;  and  that  no  soch  deed,  instrament,  or  writing 
shall  be  pleaded  or  given  in  evidence  in  any  cooit 
until  as  well  the  duty  as  the  said  som  of  101. 
sbsU  be  first  paid  to  the  use  of  hb  Afajetty,"  &c. 

(<)  4  Taunt.  157. 
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have  it  stamped,  or  otherwiae  that  the 
plaintiff  might  be  at  liberty  to  read  a  copy 
thereof  at  the  trial,  and  that  the  defendant 
might  in  that  case  be  estopped  from  pro* 
ducing  the  original — the  Court  afterwards 
made  the  rule  absolute  as  to  such  parts  as 
prayed  that  tlie  paper  might  be  produced 
in  order  to  be  stamped,  but  discharged  as 
to  the  residue — Lord  Chief  Justice  Mans- 
field saying — **  We  should  have  had  a  dif- 
ficulty in  granting  the  other  part  of  the 
rule,  which  prays  that  the  defendant  may 
be  restrained  from  producing  the  original, 
and  that  the  plaintiff  may  give  the  copy  in 
evidence,  because  it  is  a  means  of  preju- 
dicing the  revenue,  as  it  would  make  it  less 
necessary  for  persons  to  put  stamps  upon 
their  instruments" — Rippmer  v.  fVrighi{s\ 
where  it  was  held,  that  no  parol  evidence 
can  be  given  of  the  contents  of  an  unstamp- 
ed paper  that  has  been  destroyed,  even  if 
it  appear  to  have  been  destroyed  by  the 
wrongful  act  of  the  party  taking  the  objec- 
tion— and  Rex  v.  the  Inhabitants  of  Coiile 
Morton  {4r)t  where,  an   unstamped  agree* 
ment  in  writing  for  the  letting  of  a  tene- 
ment, being  lost,  it  was  holden  that  parol 
evidence  of  its  contents  was  not  admissible 
to  shew  the  yearly  value  of  the  tenement. 

Mr.  Serjeant  Wilde  shewed  cause  on 
affidavits  which  stated  that  the  defendant 
had  formerly  been  in  partnership  with  one 
of  the  plaintiffs ;  that,  he  being  desirous  to 
retire,  the  other  plaintiff  was  appointed  to 
succeed  him ;  that  a  certain  sum  was  paid 
to  the  defendant  on  retiring,  in  considera- 
tion of  which  the  agreement  in  question  was 
drawn  up,  whereby  the  defendant  engaged 
that  he  would  not  set  up  in  business  against 
the  plaintiflb,  and  that  he  would  continue  to 
assist  them  for  three  months ;  that,  at  the 
defendant's  request,  the  agreement  was  de- 
posited with  one  Rogers  for  the  benefit  of 
all  parties ;  that  afterwards,  the  defendant 
telling  Rogers  that  he  wished  to  take  a  copy 
of  the  agreement,  it  was  given  to  him  for 
that  purpose,  but  was  never  returned,  al- 
though the  plaintiff,  within  fourteen  days  of 
its  date,  required  it  from  him  for  the  pur- 
pose of  its  being  stamped.  The  affidavits 
also  set  forth  certain  letters  written  by  the 

(3)  i  Bsxn.  &  Aid.  478* 

(4)  S  Ibid.  588. 


defendant,  dated  in  July  and  August  18IS8, 
wherein  he  admitted  that  the  agreement 
was  then  in  his  custody.  It  furtlier  ap- 
peared, that,  when  before  Mr.  Justice  Park, 
the  defendant's  attorney  admitted  that  he 
held  a  copy  of  the  agreement. 

The  learned  Serjeant  contended  that  suf- 
ficient appeared  to  warrant  the  learned  Judge 
in  making  the  order,  as  the  defendant  was 
bound  to  produce  the  original  agreement, 
provided  it  was  still  in  existence,  and  in  his 
possession :  or,  supposing  the  original  to  be 
lost  or  destroyed,  he  was  equally  bound  to 
deliver  a  copy  of  the  copy  which  was  ad- 
mitted to  be  in  the  hands  of  the  attorney. 

Mr.  Serjeant   CrosSf  in  support  of  his 
rule. — ^The  former  part  of  the  order,  at  aU 
events,  cannot  be  complied  with,  for  the 
defendant  has  expressly  alleged  that  the 
original  agreement  was  either  lost  or  de- 
stroyed ;  and  the  latter  part  would  be  un- 
availing, for  the  copy  cannot  be  stamped, 
and  therefore  would  not  be  admissible  in 
evidence.     The  case  of  Rippiner  v.  Wright 
strongly  resembles  the  present.     It  was 
there  objected,  that  parol  evidence  of  the 
contents  of  the  written  instrument  could 
not  be  received,  inasmuch    as  the  paper 
itself,  if  in  existence,  could  not  be  read,  it 
not  being  stamped;  and  the  Court  there 
said  **  that  it  is  the  duty  of  the  parties  to  an 
agreement  to  take  care  that  when  it  is  exe- 
cuted it  is  properly  stamped ;  and  that  it  is 
one  of  the  risks  attendant  upon  an  omission 
to  do  this,  that,  if  any  accident  happened 
to  the  agreement  before  the  stamp  is  affixedi 
there  is  no  remedy  upon  it  whatsoever.'' . 

By  the  Court. — ^The  affidavit  as  to  the 
loss  or  burning  of  this  agreement  is  very 
loose  ;  and  the  assertion  of  the  defendant, 
that  he  has  not  seen  it  since  February  1828, 
is  expressly  contradicted  by  his  own  letters, 
dated  in  the  months  of  July  and  August  of 
that  year,  wherein  he  admits  it  to  have  been 
then  in  his  possession.  When  executed, 
the  agreement  was  deposited  with  Rogers 
as  a  trustee  for  all  parties,  and  the  defen- 
dant has  not  denied  that  he  obtained  it 
from  Rogers,  under  pretence  of  taking  a 
copy  of  it.  There  has  been  no  attempt  on 
the  part  of  the  pUuntifi  to  defiraud  the  re- 
venue, for  it  seems  that  within  a  few  days 
after  Uie  execution  of  the  instrument  they 
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demanded  it  from  the  defendant,  for  the 
purpoie  of  having  it  stamped,  bat  that  the 
defendant  refused  to  let  them  have  it.  It 
is  admitted,  that  the  attorney  for  the  defen- 
dant holds  a  copy.  We  do  not,  therefore, 
see  any  objection  to  the  latter  part  of  the 
order,  which  requires  him  to  deliver  a  copy 
of  it  to  the  plaintiffii,  in  order  that  they  may 
stamp  it,  to  give  in  evidence  at  the  trial. 
The  commissioners  of  stamps  may,  in  their 
discretion,  permit  the  stamp  to  be  imposed 
on  payment  of  the  penalty.  If  they  do  so, 
we  thuk  it  may  be  given  in  evidence  at  the 
trial,  and  that  the  defendant  should  be  pre* 
eluded  from  then  producing  the  original  in 


order  to  defeat  it.  '  By  tlus  course,  we  shall 
not  interfere  with  the  authority  ofRippmgr 
V.  Wright,  To  pursue  a  different  course, 
would  operate  to  no  good  purpose;  it 
would  only  be  allowing  the  defendant  to 
take  advantage  of  his  own  wrongful  act. 

The  rule  was  dMcharged{6\  on  the  de- 
fendant's attorney  delivering  to  the  plaiotifli' 
attorney  the  copy  of  the  agreement. 

(5)  See  Cooke  v.  Taoswell,  1  B.  Mooie,  465— 
Monow  0.  Sandeis,  3  B.  Moore,  GTX ;  i.  o.  1  Brod. 
&  Bing.  f  18. 
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BURKS  V.  GARTEft. 


1829 

May  8 

Limitation  of  Action — under  local  Paving 
Acts,  ^ 

The  limitatim  clause  (#•  ld6.)  in  the  ge- 
neral paving  €Ktf  57  Oeo.  8.  c.  29,  over^ 
rides  those  in  the  variotts  existing  local  pav' 
ing  acts.  The  time  of  commencing  actions, 
therefore^  for  anything  done  in  pursuance  of 
any  local  paving  act,  is  confined  to  three 
months  from  the  time  of  the  fact  committed. 

This  was  an  action  of  trespass  brought 
against  the  defendants  as  commissioners 
under  the  Clink  Liberty  Paving  Act,  6ft 
Geo.  3.  c.  14,  for  forcibly  ejecting  the  plain- 
tiiTfrom  his  house. 

At  the  trial,  before  tlie  Lord  Chief  Baron, 
at  the  last  Surrey  Assizes,  it  appeared  in 
evidence,  that,  on  the  18th  of  July  1827, 
the  defendants,  having,  in  the  exercise  of  the 
powers  given  them  by  the  act  (1),  purchas- 
ed the  house  in  question,*and  having  given 
the  defendant  (the  occupier)  notice  to  quit, 
expelled  him. 

(1)  Sect.  39,  by  which  tha  commissiooflrB  appoint- 
ed under  that  act  are  empowered  to  make  compensa- 
tion to  the  occupiers  of  premiAe  within  the  liberty,  if 
they  require  them  to  qnit,  after  pnrchaiing  the  pre- 
misei  under  that  act. 

Vol.  VII.  C.P. 


Notice  of  action  was  served  on  the  20th 
of  August  1827,  but  the  action  was  not 
commenced  until  the  11th  of  January  1828. 

It  was  contended,  on  the  part  of  the  de- 
fendants, that  the  action  was  not  commenced 
in  time;  for  that  the  136th  section (2)  of 
the  57  Geo.  8.  c.  29,  by  which  the  limi- 
tation clause  (8)  in  the  52  Geo.  8.  c.  14* 
was    repealed,  required  the  action  to  be 

(S)  Which  enacte,  "  That  no  action  or  rait  aball 
be  commenced  against  any  person  or  persona,  for 
anything  done  in  execution  or  pursuance  of  any 
local  act  or  acts  of  parliament,  relating,  either  exclu- 
sively or  jointly  with  any  other  objecte  or  purposes, 
to  the  pavement  of  any  parochial  at  other  distHet 
within  the  jurisdiction  of  this  act,  until  after  twenty- 
one  days'  notice  in  writing,  signed  by  the  penoii  or 
persons  intending  to  bring  such  action  or  suit,  and 
specifying  his  or  their  real  residence,  and  his  or  their 
trade  or  profession,  shall  be  thereof  ^ven  to  the  clerk 
or  derks  of  the  said  commissioDers  or  trustees,  or 
other  persons  having  the  control  of  the  pavements  in 
any  parochial  or  other  district  within  the  jurisdiction 
of  this  act,  wherein  any  fact  may  be  committed 
for  which  such  action  or  suit  may  be  brought ;  nor 
alter  sufficient  satisfaction  shall  be  made  or  tendered  ; 
nor  after  three  calendar  months  next  after  the  fact 
nay  be  committed  for  which  such  action  or  soit  ahall 
be  to  htoofjtu,*' 

(S)  Which  enacts,  «  That  no  antion  shall  be  com- 
menced for  anythiiq;  done  in  pnrsnaaoe  of  that  act, 
until  twenty-one  days'  notice  thereof  shall  be  giren 
into  writing,  to  the  clerk  or  treasurer,  or  after  six 
cttldidtT  months  after  the  fact  commiUed  for  which 
such  action  ahall  be  brought." 
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brought  within  three  calendar  months  next 
after  the  fact  committed. 

His  Lordship  was  of  opinion  that  tlie 
objection  was  well  founded,  and  thereupon 
directed  a  nonsuit. 

Mr.  Serjeant  Andrews  now  moved  for  a 
rule  nisi,  that  this  nonsuit  might  be  set 
aside,  and  a  new  trial  had. — The  only  ques- 
tion in  this  case  is,  whether  the  general 
paving  act,  57  Geo.  3.  c.  29  (4)  over-rides 
the  local  act,  52  Geo,  S,  14.  The  two  acts 
were  clearly  intended  to  be  concurrent.  The 
188th  section  (5)  of  the  general  Paving  Act, 
shews  that  it  was  not  contemplated  by  the  le- 
gislature that  any  of  its  enactments  were  to 
interfere  with  any  local  act.  Inasmuch  as  the 
act  of  which  the  plaintiff  here  complains  is 
an  act  that  could  only  have  been  done  by 
virtue  of  the  powers  conferred  upon  the 
commissioners  by  the  52  Geo.  S.  c.  14,  the 
case  can  only  fall  within  that  act,  and  con- 
sequently the  action  was  commenced  in 
time. 

Lord  Chief  Justice  Best, — I  think  there 
is  no  room  for  doubt  in  this  case.  The 
lS6th  section  of  the  general  paving  act  ex- 
pressly enacts,  **  that  no  action  or  suit  shall 
be  commenced  against  any  person  or  per- 
sons for  anything  done  in  execution  or  pur- 
suance of  any  local  act  or  acts  of  parliament 
relating,  either  exclusively  or  jointly  with 
any  other  objects  or  purposes,  to  the  pave- 
ment of  any  parochial  or  other  district 
within  the  jurisdiction  of  the  act,  after  three 
calendar  months  next  afler  the  fact  may  be 
committed  for  which  such  action  or  suit 
shall  be  so  brought."  I  am  clearly  of 
opinion  that  the  enactment  applies  here;  I 
think  it  impossible  for  a  case  to  be  clearer. 

Mr^  Justice  Park, — The  words  of  the 
57  Geo.  d.  0.29.  s.  136,  which  is  subse- 
quent to  the  local  act  in  question,  apply  to 
everything  done  under  colour  of  local 
paving  acts. 

(4)  Commonly  caUed  Michael  Angelo  Tajlor's 
Act. 

(5)  By  which  it  is  enacted,  "  That  neither  any 
act  or  acts  of  parliament,  relating  either  ezdnaively 
to  the  paring  or  repairing  the  pavements  of  the 
street!  or  public  places  in  any  parochial  or  other  dis- 
trict within  the  jurisdiction  of  that  act,  or  relating 
thereto  jointly  with  any  other  object  or  purpose*  nor 
any  clause*  snatter,  or  pronrion  therein  contained, 
shall  be  thereby  repealed."  « 


Mr.  Justice  Burroughs — ^The  effect  of 
holding  this  nonsuit  to  be  wrong,  would  be 
to  repeal  the  general  paving  act. 

Mr*  Justice  Gaselee  concurred. 

Rule  refused. 
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May  9 

Landlord  and  Tenant — On  a  contract  of 
present  demise^  the  landlord  is  hound  to  give 
possession. 

Where  a  party  hy  words  of  present  cb- 
mise  lets  premises  to  another^  he  is  bound  to 
give  him  possession ;  and  if  the  tenant  in 
possession  refuses  to  quit,  the  lessee  is  not 
bound  tb  proceed  against  him  by  ejectment^ 
but  may  sue  the  lessor  for  the  breach  of  the 
agreement. 

This  was  an  action  of  assumpsit  for  the 
breach  of  a  special  agreement. 

The  declaration  stated,  that  the  defen- 
dant, on  &c.,  at  &c.,  agreed  to  let  certain 
lands  and  premises  to  the  plaintiffs,  for  the 
term  of  seven  years  from  the  date  of  the 
agreement,  at  the  yearly  rent  of  80/.»  pay- 
able half-yearly  ;  that  it  was  further  agreed 
that  the  plaintiff  should  pay  all  taxes,  &c.; 
and  that,  if  either  of  the  parties  should 
back  from  the  terms  of  the  agreement,  he 
should  forfeit  10/.  Breach,  that  the  de- 
fendant did  not  let  the  plaintiff  into  pos- 
session of  the  premises. 

At  the  trial,  before  Mr.  Baron  Vaoghao, 
at  the  last  Cambridge  Assises,  the  plaintiA 
proved  the  agreement  as  stated  in  the  de- 
claration ;  and  also,  that  the  plaintiffs  could 
not  obtain  possession  of  the  premises,  the 
party  who  held  them  refusing  to  quit. 

On  the  part  of  the  defendant,  it  was  ood- 
tended  that  tliis  was  no  evidence  of  a  breach 
of  the  agreement  by  him  ;  and  that,  inas- 
much as  the  agreement  amounted  to  a  con- 
tract of  present,  not  for  a  future  demise,  the 
plaintiffs  had  mistaken  their  remedy,  they 
having  a  sufficient  interest  to  enable  them 
to  maintain  ejectment  against  the  party  in 
possession. 

A  verdict  was  Uken  for  the  plaintiff— 
damages  10/. ;  wiui  liberty  to  the  defen- 
dant to  move  that  it  might  be  set  aside  and 
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t  nonsuit  entered,  in  case  the  Court  should 
be  of  opinion  that  the  action  was  not  main* 
tainable. 

4 

Mr.  SerjeafU  Peake  now  moved  accord- 
ingly.— The  plaintiffs  did  not  shew  any 
breach  of  the  agreement  on  the  part  of  the 
defendant.  There  was  no  proof  that  the 
defendant  did  any  act  subsequent  to  the 
demise.  Admitting,  that,  if  a  person  being 
in  possession  of  land,  let  it  by  words  of 
present  demise  to  another,  and  then  refuse 
to  give  the  possession,  he  Would  be  liable 
to  an  action  ;  still,  in  this  case,  the  defen- 
dant had  not  the  possession.  The  plaintiffs' 
only  remedy,  tlierefore,  was  an  action  of 
ejectment  against  the  occupier,  who  wrong- 
fully held  over  against  them,  and  against  the 
landlord. 

Lord  Chief  Justice  Best. — I  am  of  opi- 
nion that  there  is  no  pretence  for  this  motion. 
This  instrument  has  lieen  truly  called  a 
lease.  Now,  what  does  a  man  who  lets 
premises  agree  to  do  ?  To  give  possession, 
undoubtedly — not  the  mere  right  to  sue  for 
the  possession.  The  breach  here  is,  that 
the  defendant  did  not  give  to  the  plaintiff's 
the  possession  of  the  demised  premises.  He 
clearly  was  bound  to  give  them  possession ; 
it  is  proved  that  he  did  not,  which  is  suffi- 
cient to  sustain  the  verdict. 

The  rest  of  the  Court  concurred. 

Rule  refused. 
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May  9.  J  bbbx>,  tenant. 

Evidence — Declarations  of  a  deceased  teS' 
tator. 

Parol  evidence  of  declarations  made  by  a 
testator  in  his  last  illness,  tending  to  impeach 
his  iviUf  is  not  admissible* 

Evidence — m  support  of  the  character  of 
a  deceased  attesting  witness — the  attorney 
who  prepared  the  wtll. 

Where  imputations  were  cast  upon  the 
conduct  of  the  attorney  who  prepared  a  will 
and  who  was  one  of  the  attesting  witnesses, 
tending  to  charge  him  with  fraud  in  the 
execution  of  ii  :—The  Court  held,  that  wit- 


nesses  migfu  be  called  to  prove  his  general 
good  character. 

This  was  a  writ  of  entry,  sur  abatement, 
tried  before  Mr.  Justice  Gaselee,  at  the  last 
Assizes  for  the  county  of  Cornwall. 

The  demandants  claimed  the  property  in 
question,  as  heir-at-law  of  one  Henry  Sara, 
who  died  seised  thereof  on  the  3 Ist  of  Au- 
gust, 1802.  The  tenant  held  as  devisee 
under  Sara's  will. 

Tlie  demandants'  pedigree,  and  the  seisin 
alleged  in  the  count  being  admitted,  the 
tenant  commenced.  To  prove  the  exe- 
cution of  the  will,  one  of  the  attesting  wit- 
nesses (a  Mrs.  Bilkie)  was  called.  She 
stated  that  it  was  executed  by  llie  testator 
in  the  presence  of  herself  (the  witness)  and 
of  the  other  witnesses,  via.  Mr.  Scott,  the 
attorney  who  prepared  the  will,  and  a  lady 
named  Incledon,  both  of  whom  were  since 
deceased. 

A  witness  named  Rapson,  a  legatee  under 
the  will  of  Sara,  was  then  called,  on  the 
part  of  the  demandants.     He  stated,  that, 
the  day  after  tlie  death  of  Sara,  the  testator, 
he  called  at  the  offioe  of  Scott,  the  attorney, 
at  Penryn,  and  requested  to  see  the  will ; 
that   Scott  shewed  it    to   him,   saying— « 
"  There  is  an  oversight ;  the  will   is  not 
properly  executed :  but  it  is  not  of  much 
consequence ;  we  can  manage  it  between 
ourselves;" — that  Scott  then  called  Mrs.  In- 
cledon, his  mother-in-law,  into  the  oflBce, 
and  desired  her  to  subscribe  her  name  to  the 
will,  which  she  accordingly  did.     The  de«- 
mandants  then  offered  in  evidence  certain 
alleged  declarations  made  by  the  testator  in 
his  last  ilhiess.     The  witness  Rapson  de- 
posed, that  he  had  the  conduct  of  all  the 
testator's  affairs ;  that  the  testator,  in  his 
last  illness,  in  conversation  with  him,  said, 
**  that  he  wished  him  (Rapton)  to  be  exe- 
cutor to  a  will  that  he  proposed  making ;" 
whereupon  one  Wills,  who  was  present,  ob- 
served to  him — '*  Have  you  not  made  a  will 
already  ?"  to  which  the  testator  answered, 
**  Tom  Reed  (meaning  the  tenant)  has  been 
trying  to  get  bold  of  my   property;  but 
neither  lie  nor  his  ever  shall  have  it.   Scott 
drew  up  a  paper,  and  they  got  me  to  sign 
it;  but,  never  fear,  I  know  that  it  is  not 
worth  to  Reed  one  farthing ;"  that,  at  ano- 
ther time,  the  testator  said  to   Margaret 
Uowe(one  of  the  demandants)—"  My  land 
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goes  to  my  own  family ;  Peggy^  remember 
the  land  is  yours ;  if  I  do  not  live  to  make 
my  will,  when  I  am  dead,  see  that  you  are 
righted ;"  and  that,  shortly  afterwards,  the 
testator  died. 

The  learned  Judge  rejected  these  decla- 
rations. 

Evidence  was  then  received  as  to  the 
general  good  character  of  Mr.  Scott.  Several 
witnesses  proved  him  to  have  been  a  man  of 
the  strictest  honour  and  integrity. 
'  The  jury  returned  a  verdict  for  the 
temmt. 

Mr*  Serjeant  Taddy  now  mov^  for  a 
rule  nisi,  that  this  verdict  migl^  be  set 
aside,  and  a  new  trial  had,  on  the  grounds 
ihat  the  declarations  of  the  testator  as  to 
die  disposition  of  bis  property  had  been 
improperiy  rejected — and  that  the  evidence 
as  to  the  character  of  Mr.  Scott  had  been 
improperly  received. 

These  declarations  were  clearly  receiv- 
able in  evidence,  both  parties  claiming  un- 
der the  deceased,  the  one  by  descent,  the 
other  by  devise.  They  were  not  offered 
for  the  purpose  of  impeaching  the  disposi- 
tions contained  in  the  will,  but  only  to  shew 
that  it  had  not  been  properly  executed  (1). 

Evidence  as  to  tfie  character  of  Scott 
was  not  admisnble  on  the  part  of  the  tenant. 
It  was  irrelevant  to  the  matter  in  issue.  The 
general  rule  laid  down  in  Bulkf^e  Nisi 
jPrm(2)  is,  **  that,  in  all  cases  where  a  ge- 
neral character  or  behaviour  ib  put  in  issue^ 
evidence  of  particular  facts  may  Readmitted ; 
but  not  where  it  comes  in  coUateraUy" 
The  rule  there. laid  down  a|^lies  equally  to 
ell  kinds  of  instruments,  as  well  to  the  case 
vf  a  subscribing  witness  to  a  will,  as  to 
that  of  a  bond,  bill,  or  other  similar  security. 

{_Mr.  Justice  Parifc.-— If  the  diaracter  of 
a  subscribing  witness  to  a  will  is  impeached, 
the  party  interested  under  the  will  has 
-dearly  a  right  to  give  evidence  to  support 
his  character.] 

.[Jl#r.  Justice  QaseUe  referred  to  the  case 
of  Doe  dL  Stephenson  t*  Walker  {S\  where 
the  attesting  witnesses  to  a  will  were  dead, 
and  the  wiil  was  impeached  mi  the  ground 
of  fraud  in  the  procuring  of  it,  and  that 

(1)  See  Browne'*  Chancery  Practice,  598,  &c. 
(«>  7tb  Edit.  p.  f9S. 
(5)  4  Esp.  Rtp.  50. 


fraud  was  imputed  to  the  witnesses.  Lord 
Kenyon  held  that  evidence  might  be  called 
to  their  characters ;  and  The  Bishop  oflhsr" 
hatA  V.  Beaumont,  where  Lord  Ellenborough 
said  (4)—*'  I  fully  accede  to  the  doctrine 
laid  down  in  Doe  d.  Stephenson  v.  fVaUcer, 
There,  the  attesting  witnesses,  whose  cha- 
racter was  disputed,  were  dead :  and  it  was 
properly  held,  that  the  party  daiming  under 
the  will  should  have  the  same  advantage  aa 
if  they  had  been  alive.  In  that  case,  they 
must  have  been  personally  adduced  as  wit- 
nesses, when  their  character  wo«dd  have 
appeared  on  their  cross-exammation ;  and, 
being  dead,  justice  required  thUt  an  oppofw 
tunrty  Should  be  given  to  shew,  what  credit 
was  t<^  be  attached  to  their  atresution  of 
the  will."] 

The  adverse  party  could  not  be  prepared 
to  meet  such  evidence. 

Lwrd  Chief  Justice  Best,—Twfo  ol^ee- 
tions  af^  urged  agtiinst  the  verdict  in  this 
case — the  first,  that  evidence  was  rejected 
that  ought  to  have  been  received;  the  second, 
that  evidence  was  received  that  ought  to 
have  been  rejected. 

It  has  been  contended,  that  certain  de- 
clarations made  by  the  testator  in  bis  last 
illness  ought  to  have  been  received  in  evi- 
dence, in  order  to  shew  that  he  had  not 
made  a  will.  No  case,  however,  has  been 
cited  to  prove  that  a  teStaloi^a  decbrations 
can  be  admitted  for  the  purpose  of  destroy- 
ing his  will.  I  take  it  for  granted,  there- 
fore, that  the  point  has  never  yet  been 
decided.  I  will  not  now,  for  the  first  time, 
say  that  such  evidence  can  be  received.  If 
such  a  doctrine  were  to  be  esfablished,  the 
consequence  would  be  lamentable  ;  ao  will 
could  ever  stand ;  parties  interested  in 
avoiding  the  will  would  always  bring  some 
witness  to  impeach  it ;  and  advantage  would 
be.  taken  of  every  unmeaning  word  that 
Imight  drop  unconsciously  from  the  b'pa  of 
a  dying  man,  or  perhaps  h^  Extorted  from 
him  whilst  in.  a  state  of  delirium.  Such  a 
doctrine  would  be  contraiy  to  the  principles 
of  evidence.  A  win  ought  not  to  be  invali- 
dated by  any  loose  *  expressions.  It  has 
been  said,  that  these  declikiwtions  ought  to 
have  been  received,  beoause  boifa  parties 
claimed  under  the  same  individual    Tfaey 

(4)  lCttipb.flOi 


EASTBR  TERM,  18)^9. 


165 


however,  claim  in  different  rights ;  the  one, 
as  heir-at-laff,  the  other  under  the  will. 
Declarations  of  a  party  can  never  invalidate 
a  written  instrument.  In  cases  of  pedigree 
declarations  are  held  admissible  by  reason 
of  the  necessity  of  admitting  them,  and  the 
impossibility  of  obtaining  other  evidence  of 
the  state  of  particular  families.  Such  de* 
darations,  however,  are  very  different  fVom 
diose  that  are  set  up  ft)r  the  mere  purpose 
of  avoiding  a  written  instrument,  or  of  giv- 
ing an  aceoont  of  its  executian  other  than 
appears  upon  the  face  of  it.  I  therefore 
think  that  these  declarations  were  properly 
rejected. 

Imputations  were  cast  upon  the  diarac- 
ter  of  Mr.  Scott,  the  attorney  who  pre* 
pared  the  will,  and  one  of  the  attesting 
witnesses.  If  the  course  of  defence  had 
merely  imputed  to  him  an  error  in  judg- 
ment, evidence  as  to  his  general  good  cha- 
racter might  not  have  been  receivable; 
but  here  he  was  charged  with  having  done 
a  highly  improper  act,  viz.  the  adding  the 
name  of  an  attesting  witness  to  a  will,  after 
the  death  of  the  testator,  in  order  to  cure 
its  imperfect  ekecntion :  it  in  fact  charges 
him  with  forgery.  As,  therefore,  the  moral 
character  of  Mr.  Scott  was  attacked,  those 
who  had  an  interest  in  his  character  have  a 
right  to  give  evidence  to  support  it.  BuUer^t 
iftsi  Pritu  has  been  referred  to,  as  laying 
down  the  general  rule  in  cases  of  this  sort ; 
and  it  has  been  insisted  that  there  is  no 
difference  in  this  respect  between  a  sub* 
scribing  witness  to  a  wiU,  and  a  witness  to 
a  bond,  bill,  or  other  security  of  the  like 
nature.  But  I  take  it,  the  difference  is 
this — instruments  of  thd  latter  description 
are  usually  of  recent  date,  when  the  wit- 
nesses may  be  alive;  whereas,  wills  are 
oflen  made  and  attested  long  previous  to 
the  time  they  are  required  to  be  put  in 
force.  Necessity  forms  law.  There  was 
a  clear  necessity  in  this  case.  The  cases 
cited  by  my  Brother  Gaselee  appear  to  be 
in  point.  The  doctrine  laid  down  by  Lord 
Kenyon,  in  Doe  d.  Stephenson  v.  Walker ^ 
was  approved  by  Lord  Ellenborough  ih 
the  subsequent  case  of  The  Bishop  of 
Durham  v.  Beaumont.  Whilst  I  was  at 
the  bar,  I  remember  having  repeatedly 
offered  the  sort  of  evidence  that  was  given 
here,  and  also  to  have  had  it  tendered 
against  xne;  and  I  never  heard  it  ques- 


tioned. It  has  been  the  constant  practice  of 
Westminster-Hall  to  admit  such  evidence* 
I  am  clearly  of  opinion  that  the  evidence  in 
this  case  was  well  received. 

Mr,  Justice  Park. — I  am  of  the  same 
opinion.  It  is  clearly  against  every  prin- 
ciple of  law  to  receive  in  evidence  declara- 
tions such  as  those  offered  in  this  case, 
made  by  a  testator  on  his  death-bed.  I 
also  think  that  the  evidence  as  tx>  the  cha- 
racter of  Mr.  Scott  was  properly  received. 

Mr.  Justice  Burroughs — ^The  testator  is 
supposed  to  have  made  certain  declara- 
tions as  to  the  effect  of  his  will.  Such  evi- 
dence as  that  has  tiever  yet  been  received. 
In  a  case  of  Doe  d.  Teague  v.  Wood^  lately 
tried  before  me  at  Exeter  (where  the  ques- 
tion turned  on  the  validity  of  a  will,)  one  of 
the  attesting  witnesses  swore  that  the  testa- 
tor did  hot  know  what  he  was  doing  when 
he  signed  it ;  another  swore  the  reverse ; 
the  third,  who  was  the  attorney  by  whom 
the  will  had  been  prepared*  was  dead :  it 
being  suggested  that  he  was  accessory  to 
the  imperfect  execution  of  the  .will,  I  al- 
lowed witnesses  to  be  called  to  evidence  his 
general  good  character ;  this  being  satis- 
factorily established,  I  left  it  to  the  jury  to 
weigh  the  testimony  of  the  other  witnesses, 
telling  them  that  the  good  character  of  the 
deceased  (attorney)  ought  to  weigh  in  fa- 
vour of  the  due  execution  of  the  will. 

Afr.  Justice  Oaseiee  ooncuited. 


Rule  refused. 


} 


KNIOHT  V.  HUNT. 


1829. 

May  9. 

Deed  of  Composition — Effect  of. 

The  jMntiff  agreed  to  accept  a  compost" 
tion  of  ten  shillings  in  the  pound  for  a  debt, 
on  Aw  debtor's  brother's  agreeing  to  supply 
hm  with  coals  to  the  amautA  of  the  remain^ 
ing  moiety  of  ike  debt.  The  plaintiff  was 
the  last  person  who  signed  the  agreement  for 
the  compontkm.  The  coals  were  delivered^ 
and  the  plaint^  afteneards  sued  the  surety 
on  the  composiiion  note: — Held^  that  the 
note  ioas  isM^  the  stipulatson  for  the  coals 
being  a  fraud  on  the  rest  of  the  cre^ors. 

This  was  an  action  of  assumpsit  on  a  pro- 
missory note,  bearing  date  November  1, 
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1818,  whereby  the  defendant  and  two  others 
(Watson  and  Aldred)  jointly  and  severally 
promised  to  pay  to  the  plaintiff,  on  demand, 
the  sum  of  150/.,  with  lawful  interest  for  the 
same  from  the  day  of  the  date. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Little* 
dale,  at  the  last  Assises  for  Hampshire,  it 
appeared  in  evidence,  that,  in  the  month  of 
October  1818,  Watson,  being  in  insolvent 
circumstances,  entered  into  an  agreement 
with  his  creditors  to  pay  them  a  composition 
of  lOf .  in  the  pound  upon  the  amount  of  their 
respective  debts;  that  the  plaintiff  was  a 
creditor  for  Sill.  6s,  but  refused  to  accede 
to  the  composition,  whereupon  the  brother 
of  Watson  (a  coal-merchant)  agreed  with  the 
plaintiff,  that,  on  his  signing  the  memoran- 
dum for  the  composition,  he  (the  brother) 
would  send  him  coals  to  the  value  of  150/. ; 
that,  in  consequence,  the  plaintiff  on  the 
10th  of  October  signed  the  agreement  to 
take  from  Watson,  his  debtor,  ten  shillings 
in  the  pound,  to  be  paid  with  the  other 
creditors,  the  amount  to  be  secured  by  bills 
payable  at  three,  six,  nine,  and  twelve 
months ;  that,  on  the  20th  of  October,  the 
promissory  note  in  question  was  given  to 
the  plaintiff,  the  defendant  signing  it  as 
surety  for  WaUon ;  and  that,  up  to  the  year 
1824,  the  interest  had  regularly  been  paid. 
It  appeared  further,  that  this  arrangement 
as  to  the  plaintiff's  debt  was  unknown  to 
the  rest  of  Watson's  creditors;  but  the 
plaintiff  was  the  last  person  who  bad  signed 
the  agreement.  The  delivery  of  the  coals 
was  proved. 

For  the  defendant,  it  was  contended,  that 
the  private  agreement  between  the  plaintiff 
and  the  brother  of  the  debtor  was  in  fraud 
of  the  other  creditors :  and  that,  as  the 
plaintiff  had  received  coals  to  the  value  of 
150/.,  he  had  received  a  full  equivalent  for 
the  composition  he  had  contracted  to  take, 
and  consequently  could  not  be  entitled  to 
recover  upon  the  note. 

The  learned  Judge  left  it  to  the  jury  to 
say,  whether  the  note  in  question  was  not 
given  to  secure  the  payment  of  the  com- 
position, and  whether  the  plaintiff  had  not 
in  fact  received  the  stipulated  amount  in 
the  supply  of  the  coals. 

The  jury  returned  a  verdict  for  the  de- 
fendant. 


Mr,  Serjeant  Bompas  now  moved  for  a 
rule  nisi,  that  this  verdict  might  be' set  aside 
and  a  verdict  entered  for  the  plaintiff  for 
the  amount  of  the  promissory  note  and  in- 
terest.— ^The  note  was  given  by  the  defen- 
dant as  a  security  for  the  payment  of  the 
composition,  and  there  is  nothing  to  pre- 
vent his  availing  himself  of  it.  There  was 
no  fraud  committed  upon  the  rest  of  the 
creditors  by  the  gratuitous  supply  of  coals 
on  the  part  of  the  brother  of  the  debtor ; 
the  insolvent's  funds  were  not  in  any  degree 
affected  by  iu  Besides,  as  the  plamtiff 
was  the  last  creditor  who  signed  the  agree- 
ment for  the  composition,  it  cannot  be  con- 
tended, that,  by  his  apparent  assent,  others 
were  fraudulently  induced  also  to  agree  to 
take  less  than  the  full  amount  of  their  de- 
mands. In  Cockskoii  V.  Bennett  (1),  where 
all  the  creditors  of  an  insolvent  consented 
to  accept  a  composition  for  their  respective 
demands,  upon  an  assignment  of  his  effects 
by  a  deed  of  trust,  to  which  they  were  all 
parties,  and  one  of  them,  before  he  exe- 
cuted die  deed,  obtained  from  the  insol- 
vent a  promissory  note  for  the  residue  of 
his  demand,  by  refusing  to  execute  till 
such  note  was  given— it  was  held,  that  the 
note  was  void  in  law,  as  a  fraud,  on  the 
rest  of  the  creditors ;  but  it  was  also  held, 
that,  if  a  bankrupt  or  insolvent,  after  be- 
coming free  from  his  engi^ements,  having 
no  restraint  on  his  mind,  voluntarily  give 
security  for  a  former  demand,  which  is 
only  due  in  conscience,  such  a  security  may 
be  enforced  in  a  court  of  law.  In  that 
case,  too,  it  appeared  that  the  party  to 
whom  the  note  was  given  had  induced 
other  creditors  to  accept  the  composi- 
tion offered.  The  principle  pervading  all 
the  cases  is  this — that  the  insolvent's 
creditors  have  an  interest  in  his  not  pay- 
ing to  any  particular  person  more  than 
the  amount  of  the  stipulated  composi- 
tion; as  in  Steinman  v.  Magnns{t),  where, 
a  debtor  having  entered  into  an  agreement 
with  his  creditors  whereby  they  agreed  to 
receive  20/.  per  cent,  in  satisfaction  of 
their  several  demands,  and  released  the 
remainder  in  consideration  that  half  of 
the  composition  should  be  secured  by  the 

acceptances  of  a  third  persoq,  which  seca- 

• 

(1)  S  Term  Rep.  7dd. 

(2)  11  But,  390;  t.  c  9  Canpb.  1S4» 
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rity  was  accordingly  giyen  and  paid  when 
due — it  wa8  held,  that  such  agreement  was 
binding  on  the  plaintiff,  one  of  the  credi- 
tors, thouffh  not  under  seal ;  and  that  his 
suing  the  debtor  after  having  received  the 
composition,  was  a  fraud  upon  the  surety 
and  the  other  creditors.     In   Thomas  v. 
Courtnay  {S\  the  creditors  of  an  insolvent 
agreed,  by  an  instrument  not  under  seal, 
that  they  would  accept,  in  full  satisfaction 
of  their  debts,  I2s.  in  the  pound,  payable 
by  instalments,  and  would  release  him  from 
all  demands;   one  of  the  creditors,  who 
had  signed  for  the  whole  amount  of  his 
debt,  held  at  the  same  time,  as  a  security 
for  part,  a  bill  of  exchange  drawn  by  the 
debtor  and  accepted  by  a  third  person; 
the  money  due  on  this  bill  having  after- 
wards been  paid  by  the  acceptor — it  was 
holden  that  the  creditor  might  retain  it, 
the  agreement  of  composition  not  contain- 
ing  any  stipulation  for  giving  up  securities, 
and  the  effect  of  it  not  being  to  extinguish 
the  original  debt.     None  of  the  cases  go 
the  length   of  avoiding  the  composition 
note.      Although   the  agreement  for  the 
coals  might  be   illegal,  still  the  note  is 
good. 

Lord  Chief  Justice  Best. — ^There  is  not 
the  slightest  pretence  for  this  motion. 
Agreements  for  compositions  should  be 
made  with  the  strictest  good  faith.  If  a 
creditor  affect  to  take  from  his  debtor  ten 
shillings  in  the  pound,  when  by  a  secret 
agreement  he  stipulates  for  the  mil  amount 
of  his  debt,  he  is  guilty  of  a  fraud  upon 
the  rest  of  the  creditors,  who  might  have 
been  induced  to  accept  the  composition  by 
his  apparent  acceptance  of  it.  The  true 
principle  in  cases  of  this  kind  is,  that  all 
the  creditors  must  be  put  in  the  same  con- 
dition. It  has  been  said  that  no  fraud  was 
committed  upon  the  rest  of  the  creditors 
by  the  gratuitous  supply  of  coals  on  the 
part  of  the  brother  of  the  debtor,  as  the 
insolvent's  funds  were  not  in  any  degree 
affected  by  it;  but  still  the  question  is, 
whether  the  rest  of  the  creditors  might  not 
have  been  influenced  by  the  supposition 
that  all  were  to  be  paid  alike.  This  is 
very  different  from  the  case  of  a  creditor 
afterwards  receiving  a  gratuity ;  the  plain- 

(3)  1  Bam.  &  Aid.  1. 


tiff  refused  to  sign  the  agpreement  until  the 
additional  security  was  promised  him.  He 
has,  in  fact,  been  paid  the  sum  he  had  sti« 
pulated  to  receive. 

Mr,  Justice  Park. — ^There  is  a  material 
distinction  between  a  gratuitous  gift  after 
a  payment  under  a  composition  deed,  and 
a  previous  secret  understanding  that  one 
creditor  shall  receive  more  than  the  rest* 
I  think  this  is  a  case  of  the  latter  descrip- 
tion. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


.} 


JONES  0.  NICHOLLS. 


1829. 

May  9 

Evidence — Sealed  and  certified  Orders^ 
^c,  under  s,  76.  of  the  Insolvent  Act^  7  Geo. 

A  cofy  of  an  order  of  the  Insolvent 
Debtor's  Courts  referring  the  matters  of  an 
insolvent* s  petition  to  be  heard  by  the  justices 
at  Sessions  m  Walesa  in  pursuance  of  the 
7  Geo.  4.  c.  57.  s.  41,  together  with  a  copy 
of  the  affidavit  of  the  service  of  the  order 
upon  the  insolvent's  creditors^  affixed  to  it 
with  a  pin  (the  latter  only  bearing  the  seal 
of  the  Court  and  the  cert'^cate  of  the  proper 
(officer )t  were  tendered  in  evidence  under  the 
76th  section  of  the  statute : — Held,  that  the 
certificate  and  seal  on  the  copy  of  the  qffida^ 
viti  was  a  sufficient  verification  of  both  docU" 
ments. 

Malicious  Arrest — Case  for,  where  mam" 
.  tainable. 

Semble,  f/iaf,  in  an  action  on  the  case  for 
having  maliciously  arrested  the  plaintiff,  and 
caused  him  to  be  taken  in  execution  after  his 
discharge  under  the  Insolvent  Debtors*  Actf 
the  defendant  cannot  discharge  his  liability^ 
by  shewing  that  he  was  ignorant  of  the  pro* 
ceedings  of  his  attorney. 

This  was  an  action  on  the  case  for  mali- 
ciously causing  the  plaintiff  to  be  arrested 
after  his  discharge  under  the  Insolvent 
Debtors'  Act. 

At  the  trial,  before  Mr.  Justice  Park,  at 
the  last  Assizes  at  Hereford,  it  appeared 
that  the  plaintiff  had  been  brought  before 
the  justices  at  the  General  Quarter  Ses- 
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sions  of  the  Peace  for  the  county  of  Gla- 
morgan,  in  pursttance  of  the  forty- first  sec- 
tion of  the  statute  7  Geo.  4.  c.  57(1),  and 
by  them  discharged,  on  the  28th  of  Fe« 
bruary  1827. 

On  the  part  of  the  plaintiff,  copies  of  the 
order  of  Insolvent  Debtors'  Court,  refer- 
ring the  matter  of  the  insolvent's  petition 
to  the  Justices  in  session,  and  also  of  the 
affidavit  of  the  service  of  the  order  upon 
the  creditors,  were  offered  in  evidence. 
The  certificate  of  the  officer  of  the  court 
and  the  seal  of  the  court  were  not  on  the 
copy  of  the  order,  but  on  that  of  the  affi- 
davit only,  to  which  the  copy  of  the  order 
was  fastened  with  a  pin. 

It  was  thereupon  objected,  for  the  defen- 
dant, that  the  copy  of  the  order  could  not 
be  received,  inasmuch  as  it  did  not  bear 
the  seal  of  Uie  court,  nor  the  certificate  of 
the  proper  officer ;  and,  farther,  that  the 
order  itself  should  have  been  given  in 
evidence,  the  justices  deriving  therefrom 
their  authority  to  discharge  the  plaintiff. 

For  the  pUuntiff,  it  was  insisted  that  the 
evidence  offered  was  sufficient,  under  the 
76th  section  of  the  act  (2). 

The  evidence  was  admitted. 

The  attorney  for  the  defendant  was  call- 
ed as  a  witness.  He  stated  that  the  defen- 
dant had  not  interfered  in  the  matter ;  but 
that  all  that  had  been  done  was  done  by 
himself  (the  witness)  alone. 

The  learned  Judge  told  the  jury  that  the 
mistake  or  negligence  of  the  defendant's 

(1)  By  which  it  is  enacted »  "That,  where  any 
prifoner  (applying  for  relief  under  the  act)  ahall  be 
in  any  gaol  within  the  principality  of  Wales,  or  town 
of  Berwick-upon-Tweed,  the  Court  shall  order  such 
prisoner  to  be  brought  before  the  justices  of  the  peace 
for  the  county,  city,  town,  liberty,  or  place  wherein 
such  goal  shall  be  situate,  in  open  court,  at  their  ge- 
neral or  general  quarter  sessions  of  the  peace,  or 
•t  some  aajoumment  thereof,  and  the  matters  of  the 
petition  of  soch  prisoner  shall  be  heard  by  much  joa- 
tices  in  pursuance  of  such  order." 

(<)  By  which  it  is  enacted,  *'  That  a  copy  of  the 
petition,  schedule,  order,  and  other  orders  and  pro- 
ceedings (made  and  had  in  the  matter  of  the  prisoner's 
petttioa),  ptit|wrting  to  be  signed  by  the  officer  in 
whose  cttstody  the  same  shall  be,  or  his  deputy,  cer- 
tiMng  the  same  to  be  a  true  copy  of  such  petition, 
■cneoule,  order  or  other  proceeding,  and  sealed  with 
the  seal  of  the  said  ooort,  shall  at  all  times  be  admit- 
ted in  all  coaits  whatever,  and  before  eommisiiMiers 
of  bankrapt,  and  josticea  of  the  peaoe,  as  saffident 
eridence  of  the  same,  without  any  proof  whatever 
given  of  the  same,  further  than  that  the  *same  is 
sealed  with  the  seal  of  the  said  court  as  aforesaid." 


attorney  was  no  answer  to  the  action ;  but 
that,  having  employed  him,  the  defendant 
was  responsible  for  his  acts. 

The  jury  accordingly  returned  a  verdict 
for  the  plaintiff — damages  40/« 

Mr*  Serjeant  Spankie  now  moved  for  a 
rule  nisi  that  this  verdict  might  be  set 
aside  and  a  new  trial  had,  contending,  that 
the  copy  of  the  order  of  the  Insolvent 
Debtors'  Court  referring  the  matters  of 
the  plaintiff's  petition  to  be  heard  by  the 
justices  at  the  Quarter  Sessions  for  Gla- 
morganshire, was  improperly  received  in 
evidence,  the  copy  of  the  order  itself  not 
being  sealed  and  certified,  but  only  that  of 
the  affidavit  of  service;  and  also  that  the 
original  order  itself  should  have  been  pro* 
duced,  in  order  to  shew  that  the  justices 
acted  with  competent  jurisdiction. 

[The  Court,  however,  thought  that,  in- 
asmuch as  the  Qppy  of  the  order  and  of 
the  affidavit  were  fastened  together,  the 
one  seal  and  certificate  satisfied  the  76th 
section.] 

The  learned  Serjeant  then  submitted, 
that  the  jury  had  been  misdirected;  for 
that,  as  it  was  proved  that  the  act  of  which 
the  plaintiff  complained  was  committed  by 
the  attorney,  without  the  cognizance  of  the 
defendant,  and  there  being  nothing  to 
shew  that  the  defendant  haid  been  actu- 
ated by  any  malicious  motive  in  proceeding 
against  the  plaintiff,  the  action  was  not 
maintainable ;  and  he  referred  to  the  case 
ofRavenga  v.  MacJdniosh  (3),  where  it  was 
held  to  be  a  good  defence  to  an  action  for 
a  malicious  arrest,  that  the  defendant, 
when  he  caused  the  plaintiff  to  be  arrested, 
acted  bond  fide  upon  the  opinion  of  a  legal 
adviser  of  competent  skill  and  ability,  vA 
beh'eved  that  he  had  a  good  cause  of  action 
against  the  plaintiff. 

Lord  Chief  Justice  BesU — ^I  am  of  opi- 
nion that  ^ere  is  no  pretence  for  this 
objection*  I  do  not  decide  whedier  or  not 
the  doctrine  of  respondeat  swaeriar  applies 
to  this  spepies  of  action.  The  defendant 
had  no  probable  cause  for  arresting  die 
plaintiff  after  his  discharge  under  the  In- 
•olvent  Debtors'  Act.  I  think  the  verdict 
is  jusc  The  point,  howeiver,  was  not  agi- 
tated at  the  tinl ;  if  it  had  been,  ve  then 

(3)  f  Bam.  &  Cress.  693,  s.  c  S  Law  Jonnu 
K.B.  137. 
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might  have  thought  it  fit  to  he  considered, 
i/Hiether  or  not  the  doctrine  of  respondcai 
superior  applies  to  case,  as  well  as  to  tres- 
pass. For  many  reasons,  I  incline  to  think 
that  this  principle  ought  to  apply  to  case. 
A  rich  individual  might  otherwise  always 
with  impunity  procure  some  worthless  in- 
strument of  his  oppression.  But  I  decide 
on  this  ground :  the  point  was  not  raised 
at  the  trial.  It  is  contended  that  there 
was  nothing  in  this  case  to  shew  that  the 
defendant  had  been  actuated  by  any  mali- 
cious motive  towards  the  plaintiff.  Malice 
in  law,  however,  means  an  act  done  wrong- 
fully and  without  reasonable  or  probable 
cause,  and  not,  as  in  common  parlance,  an 
act  dictated  by  an  angry  or  vindictive 
feeling. 

Mr,  Justice  Burroughs — The  arrest  in 
this  case  was  made  at  the  suit  of  the  de- 
fendant and  for  his  benefit ;  he  was  there- 
fore clearly  liable.  As  to  the  doctrine  of 
respondeat  superior ^  I  confess  I  never  heard 
of  the  distinction  contended  for;  the 
only  one  that  I  am  aware  of,  is  between 
civil  and  criminal  cases.  In  The  King  v. 
J{uggins{4),  it  was  held,  that  a  principal 
is  not  criminally  responsible  for  the  act  of 
his  deputy,  unless  such  act  were  done  with 
his  consent  or  by  his  command.  There, 
the  Warden  of  the  Fleet  prison  was  in- 
dicted for  murder,  his  deputy  having  caus- 
ed the  death  of  a  prisoner  in  his  custody ; 
but  the  warden  was  held  not  to  be  amen- 
able. I  do  not,  however,  see  any  ground 
of  distinction  in  civil  cases. 

Mr,  Justice  Geuelee, — On  the  simple 
ground  that  the  point  was  not  made  at  the 
trial,  I  think  the  rule  ought  not  to  be 

ranted.  Independently  of  that,  however, 
should  be  inclined  to  say  that  the  verdict 
was  right.  In  a  case  lately  tried  before 
me  on  the  Western  Circuit  (5),  I  held  the 
defendant  liable  in  an  action  for  maliciously 
causing  the  plaintiff  to  be  taken  in  execu- 
tion, though  it  was  proved  tha(^  subse- 
quent to  the  arrest,  all  the  proceedings 
were  carried  on  solely  by  the  attorney. 
Here,  the  affidavit  upon  which  the  plaintiff 
was  originally  held  to  bail  must  have  been 
made  by  the  defendant. 

Mr.  Justice  Park, — This  point  was  not 
argued  at  the  trial.  If  it  had  been,  I  should 

(4)  2  Lord  Kiym.  1574;  s.  o.  2Str.  882. 

(5)  Todd  V.  Dorwick.  MS. 

VII.  C.P. 


have  led  it  to  the  jury  with  a  very  strong 
intimation  of  opinion  that  the  defendant 
was  cognizant  of  all  the  proceedings  in  the 
cause,  as  well  as  of  the  plaintifTs  dis- 
charge. 

Rule  refused. 


1829 
May  U 
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NICHOLAS  AND  THREE  OTHSIUI, 
VOUCHEES. 


Recovery — Passing  of. 

Where  a  part  of  the  proceedmgs  in  a 
recovery  taken  m  France  were  nrilten  on 
paper  and  in  the  French  language,  and  a 
copy  thereof  engrossed  on  parchinentt  in 
English,  and  certified .  hy  a  notary  to  be 
"  a  falUhful  translation  "—The  Court  re^ 
fused  to  allow  the  recovery  to  pass,  and  said 
thai  the  notary  must  also  make  affidavit  that 
he  "  understood  the  French  language;"  and 
that  the  proceedings  must  be  re-taken  on 
parchment, 

Mr.  Serjeant  Adams  moved  that  this 
recovery  might  pass.  Part  of  the  proceed- 
ings, which  had  been  taken  in  France, 
were  written  on  paper,  and  in  the  French 
language ;  but  there  was  a  copy  of  them 
in  English,  written  upon  parchment,  and 
certified  by  a  notary  public  here  to  be  a 
faithful  translation.  The  warrants  of  attor- 
ney were  taken  on  two  separate  pieces  of 
parchment,  the  one  being  signed  by  Ni- 
cholas, the  other  by  the  other  three  vou- 
chees. It  was  contended,  on  the  authority 
of  the  case  of  Lang,  demandant;  Lee^ 
tenant;  Woodltouse,  vouchee  (!) — that  this 
latter  circumstance  was  no  objection  to  the 
validity  of  the  proceedings.  In  that  case, 
there  were  three  vouchees ;  two  of  them 
had  given  a  joint  warrant  of  attorney ;  the 
third  had  given  his  separately :  and  it 
was  objected  that  the  warrants  of  attorney 
of  all  ought  to  have  been  joint — but  the 
Court  thought  that  there  was  nothing  in 
the  objection;  Mr.  Justice  Heath  observ- 
ing— '*  that  the  warrants  would  be  good 
even  in  a  real  suit." 

The  Court  said,  that  the  notary  must 
make  affidavit  that   he    understood   the 

(1)  iBot.&PuI.Sl. 
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sions  of  the  Peace  for  the  county  of  Gla- 
morgaiii  in  pursuance  of  the  forty-first  sec- 
tion of  the  statute  7  Geo.  4.  c.  57(1),  and 
by  them  discharged,  on  the  28th  of  Fe* 
bruary  1827. 

On  the  part  of  the  plaintiff,  copies  of  the 
order  of  Insolvent  Debtors'  Court,  refer- 
ring the  matter  of  the  insolvent's  petition 
to  the  Justices  in  session,  and  also  of  the 
affidavit  of  the  service  of  the  order  upon 
the   creditors,  were  offered  in  evidence. 
The  certificate  of  the  officer  of  the  cou^/ 
and  the  seal  of  the  court  were  not  on  '^'' 
copy  of  the  order,  but  on  that  of  th^^/  / 
davit  only,  to  which  the  copy  of  th^'/     /   / 
was  fastened  with  a  pin.  f  I ,  ^ 

It  was  thereupon  ol^ected,  ^oir,'J  // 
dant,  that  the  copy  of  the  orc^v'  ^  ^  ^ 
be  received,  inasmuch  as  i^  /V 
the  seal  of  the  court,  nor  O  // 
the  proper  officer ;  and. .  //  / 
order  itself  should  ^   //^ 
evidence,  the  justice  ^  ^/  ' 
their  authority  to  <*  if  ' 

For  the  plainti/' 
evidence  offeree' ' 
76th  section  ^ 

The  evid 

The  at' 

ed  as  a  *  

dantl^ 
thaf 
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was  responsible  ^  ^ 
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WILLIS  AND  ANOTHER. 


jnclosure  Act — Allotments  under. 

Under  an  tncloiure  act  an  allotment  was 
made  to  J.  R.  in  respect  of  certain  lands,  After 
the  allotment f  hut  before  the  award  of  the 
commissioners^  tfte  lands  in  question  were  con" 
veyed  by  J,  R,  to  trustees  ftfr  the  payment  of 
debts  and  incumbrances : — Held,  that  the 
allotment^  though  not  mentioned  in  the  convey^ 
ancct  passed  with  the  lands  in  respect  of  which 
the  allotment  was  made. 

This  was  an  action  of  ejectment  to  re- 
cover possession  of  lands  allotted  under  an 
inclosure  act. 

At  the  trial,  before  Mr.  Baron  Vaughan, 
at  the  last  Assizes  for  the  county  of  Buck- 
ingham, it  appeared  that  the  lessors  of  the 
plaintiff,  who  were  bankers,  had  advanced 
money  to  one  Rose,  who  was  then  seised 

(9)  4  B.  Mom,  481 ;  1.0.  «  Brad.  &  Biaf.«5. 
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^       "^      tr 


for 


first 
.  in  the 
A»c,  the 
^mtifl;  the 
^ote;  that 
Roie  at  the 


noo-pay« 


V 


^>  in  which 

»«mtiff  were  oq 

^nt;  and  that,  in 

18^4,  previoQily 

7 'n  question  had 

^  ^  7«j;  an  indosure. 

^?,\^he  cominissioD. 

ntil  May  1827(1). 

.    ""  ^"i*'"l"'*^^'*t»  obtained 
.  Kose  on  the  30th  of  Novemb^^ 3 
*tti  of  December  1824,  in  actio 
menced  in  Hilary  term  in  that  year^  ^^^^ 

It  was  contended  for  thedefendantMii.t 
the  deeds  under  which  the  lessoiTft 

plaintiff  claimed  were  fraudulent  bs2^ 
as  against  the  defendants,  as  creditn  V 
Rose,  under  the  statute  27  Eij^.  ^^|[l^ 
that,  as  tlie  commissioners  had  n<An^ 
their  award  under  the  act  until  I8J7  "?^ 
was  subsequent  to  the  date  of  the  win 
ance,  the  allotment  did  not  paas  thereh  *^" 

The  learned  Judge  left  it  to  the  \Jri  »„ 
say,  whether  the  deeds  were  executi  -a 
intent  to  deprive  the  defendants  of  the  ^ui 
of  their  judgments.  "*" 

The  jury  negatived  fraud,  and  accord 
ingly  returned  a  verdict  for  the  lenn^r 
the  plaintiff.  ^""^  ^ 

Mr,  Serjeant  Taddy,  on  a  former  dav  in 
this  term,  moved  for  a  rule  isut  that  this 


(1)»  th«  ttatata  1  &  2  Geo.  4.  c.  tt.  ■.  f  w 
which  it  ia  enacted,  "  That  it  ahall  and  tot  be  li^ 
ful  for  ereiy  petson  to  whom  an  allotiiieQt  is  mtuat 
and  to  whom  poiseenon  haa  been  givoi  by  nrtj^ 
any  order  or  direction  by  the  oommiaaiQiMn.  te  cLT 
nence  any  action  or  rait  at  law  iot  winiwr^ 
damage  tbat  may  be  done  or  committed  if  wSZZ 
son  to  the  gnmnd  or  «a  of  any  anch  allotiiS.  V«4 
to  bnng,  maintain,  and  proaecata  miv  actio*  rf*^ 
««.tforiecovering  the  pos^anrioa^tSy^SS: 
»8nt ficom  any penon  notwithaunding injudrf 
the  commiMionerB  ahonld  not  be  m^Jl^Ij^ 
iMtffd  Jiy  them."  ^  •^^^  ^  P^ 
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t  might  be  set  aaide^  and  a  nonsuii 

ot  a  new  trial  had. — ^By  the  assign- 

Ve  property  in  question,  the  par- 

Sarly  offending  against  the  sta- 

>eth|  and  against  the  common 

'be  statute  waa  but  a  con- 

>8sorB  of  the  plaintiff  never 

''eed ;  but  Rose  remained 

>roperty. 

executed  until  May 
*.  the  time  of  the 


*  entitled  to  the 

*  convey  more 

^  of.  Besides. 

^  allotmenti 

lands  in 

made. 

• 

•  ope- 
^  of 

.iU- 

•  ado*  vult. 

w  Best  now  said  that  be 
-uted  with  Mr.  Baron  Vaugban, 
4  tliat  he  bad  left  the  question  of 
.a  to  the  jury ;  and  that,  therefore^  the 
jirst  point  was  set  at  rest  by  the  verdict ; 
and  be  referred  to  the  case  of  Cadogan  v. 
Kenneiit  where  Lord  Mansfield  said(d)«*- 
**  The  aUtute  %7  Elia.  c  4.  does  not  go  to 
voluntary  conveyances,  merely  as  being  oo- 
iwtiary^  but  to  such  as  wefrauduleni*  A  fair 
voluntary  conveyance  may  be  good  against 
creditors,  notwithstanding  its  being  volun- 
tary.    The  circumstance  of  a  man  being 
indebted  at  the  time  of  his  making  a  volun- 
tary conveyance,  is  an  argument  of  fraud. 
The  question,  therefore,  in  every  case  is, 
whether  the  act  done  is  a  bond  fide  transac- 
tion, or  whether  it  is  a  trick  and  contrivance 
to  defeat  creditors."   As  the  deeds  in  ques- 
tion conveyed  the  lands  in  respect  of  which 
the  allotment  was  made,  the  allotment  itself 
of  oonrae  passed  also* 


Rule  refused* 


(2)  Cowp.  4S4. 


WRIGHT  0.  WALES. 


1829. 
May  12. 

Costs — under  the  MaJUdcut  TrespeusAeL 

The  plamliff  having  brought  an  action  oj 
irespaes  against  the  dejefidant  for  wrongfully 
causing  him  to  be  apprehended  under  the  Ma^ 
Ueiome  Treepass  Acit  7^8  Geo,  4.  c.  80, 
obtained  a  verdict^  which  was  afterwards  set 
asidcf  and  a  nonsuit  entered^  on  the  ground 
of  (he  absence  of  the  notice  of  action  re* 
quired  by  «. 41.  of  the  act: — Held,  Mo/, 
under  that  clause^  the  defendant  was  entitled 
to  costs  as  between  attorney  and  client. 

This  was  an  action  of  trespass  for  an 
assault  and  false  imprisonment. 

At  the  trial,  before  Mr.  Justice  Holroyd, 
at  the  last  Summer  Assizes  for  Suffolk,  it 
sppeared  that  the  plaintiff  being  in  the  act 
of  making  a  road  over  certain  common  lands 
belonging  to  the  parish  of  Walberswick, 
the  defendant,  a  fen-reeve,  having  the  care 
of  the  land,  conceiving  the  plaintiff  to  be 
offending  against  the  Malicious  Trespass 
Act,  7  &  8  Creo.  4.  c.  80,  caused  him  to  be 
apprehended  and  taken  before  a  niacistrate, 
who  dismissed  the  charge.  A  verdict  was 
found  for  the  plaintiff,  which  verdict  was 
afterwards  set  aside,  and  a  nonsuit  entered, 
on  the  ground  of  the  absence  of  the  notice 
of  action  required  by  the  forty-first  section 
of  the  act  (1) 

Mr.  Serjeant  Wilde^  on  a  former  day  in 
this  term,  obtained  a  rule  nisi  that  the  Pro- 
tlionotary  might  tax  the  defendant  his  costs 
as  between  attorney  and  client,  under  the 
forty-first  section  of  the  statute,  whereby, 
for  the  protection  of  persons  acting  in  exe- 
cution of  the  act,  it  is  enacted,  **  that,  if  a 
verdict  shall  pass  for  the  defendant,  or  the 
plaintiff  shall  become  nonsuit,  or  otherwise 
judgment  shall  be  given  against  the  plaintiff, 
the  defendant  shall  recover  his  full  costs  as 
between  attorney  and  client,  and  have  the 
like  remedy  for  the  same  as  any  defendant 
bath  by  law  in  other  cases." 

Mr,  Serjeant  Storh  and  Mr.  Serjeant 
Bompas  now  shewed  cause,  and  contended 
that,  to  entitle  the  defendant  to  his  costs,  it 

(1)  Sm  9  Hoora  &  P.  618;  s.  s.  T  Ltw  Jooia. 
Hug.  Cts.  60. 
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French  language,  as  well  as  that  the  copy 
was  a  true  and  faithful  translation  of  the 
document  of  which  it  purported  to  be  a 
copy ;  and  that  the  French  document  must 
be  engrossed  upon  parchment  and  re-taken 
— on  the  authority  of  the  case  of  Tatham^ 
demandant ;  Baxendale,  tenant ;  Tabor ^ 
vouchee (2),  where,  the  necessary  docu- 
ments for  taking  the  acknowledgment  of 
a  recovery  being  engrossed  on  parchment 
and  sent  to  Holland,  by  the  law  of  which 
country  all  documents  bearing  the  certifi- 
cate of  a  Dutch  notary  require  a  Dutch 
stamp,  which  can  only  be  imprinted  on 
Dutch  paper;  and  the  documents  being 
therefore  returned  to  this  country  written 
on  paper  thus  stamped  and  certified — the 
Court  refused  to  allow  the  recovery  to 
pass ;  but  enlarged  the  return  to  the  writ 
of  dedimug  potestatem^  and  permitted  it  to 
be  re-sealed,  in  order  to  give  time  for  pro- 
curing the  due  execution  of  the  proceed- 
ings on  parchment ;  which  was  afterwards 
done. 

The  learned  Serjeant,  therefore,   took 
nothing. 


1829 
May 
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Inclosure  Act — Allotments  under. 


Under  an  inclosure  act  an  allotment  was 
made  to  J.  R.  in  respect  of  certain  lands*  After 
the  allotment i  but  before  the  award  of  the 
commissioners,  tfte  lands  in  question  were  eon^ 
veyed  by  J.  R.  to  trustees  for  the  payment  of 
debts  and  incumbrances : — Held,  that  the 
allotment^  though  not  mentioned  in  the  convey^ 
ance,  passed  with  the  lands  in  respect  of  which 
the  allotment  was  made. 

This  was  an  action  of  ejectment  to  re- 
cover possession  of  lands  allotted  under  an 
inclosure  act. 

At  the  trial,  before  Mr.  Baron  Vaughan, 
at  the  last  Assizes  for  the  county  of  Buck- 
ingham, it  appeared  that  the  lessors  of  the 
plaintiff,  who  were  bankers,  had  advanced 
money  to  one  Rose,  who  was  then  seised 

(9)  4  B.  Moors,  481 ;  s.c.  f  Brad.  &  Bn«.«5. 


(among  others)  of  the  lands  in  question,  upon 
which  they  had  an  equitable  mortgage ;  that, 
by  deeds  of  lease  and  release  of  the  25th 
and  26th  of  November  1824,  Rose  conveyed 
the  premises  to  the  lessors  of  the  plaintiC 
upon  trust  to  sell,  and  to  pay,  in  the  first 
place,  certain  incumbrances  specified  in  the 
deeds,  then  the  debt  due  from  Rose,  the 
grantor,  to  the  lessors  of  the  plaintiff)  the 
remainder,  if  any,  to  be  paid  to  Rose ;  that 
an  action  was  pending  against  Rose  at  the 
time  of  executing  the  deeds,  for  non-pay- 
ment of  the  sums  advanced,  in  which 
action  the  lessors  of  the  plaintiff  were  on 
the  eve  of  obtaining  judgment ;  and  that,  in 
the  beginning  of  the  year  1824,  previously 
to  the  conveyance,  the  lands  in  question  had 
been  allotted  to  Rose  under  an  indosure- 
act,  but  that  the  award  of  the  commission- 
ers was  not  executed  until  May  1827(1). 

The  defendants  claimed  under  two  writs 
o(  elegit  sued  out  on  judgments  obtained 
against  Rose  on  the  SOth  of  November  and 
4th  of  December  1824,  in  actions  com- 
menced in  Hilary  term  in  that  year. 

It  was  contended  for  the  defendants — that 
the  deeds  under  which  the  lessors  of  the 
plaintiff  claimed  were  fraudulent  and  void, 
as  against  the  defendants,  as  creditors  of 
Rose,  under  the  statute  27  Eliz.  c.  4 — and 
that,  as  the  commissioners  had  not  made 
their  award  under  the  act  until  1827,  which 
was  subsequent  to  the  date  of  the  convey- 
ance, the  allotment  did  not  pass  thereby. 

The  learned  Judge  left  it  to  the  jury  to 
say,  whether  the  deeds  were  executed  with 
intent  to  deprive  the  defendants  of  the  fruits 
of  their  judgments. 

The  jury  negatived  fraud,  and  accord- 
ingly returned  a  verdict  for  the  lessors  of 
the  plaintiff. 

Mr.  Serjeant  Taddy^  on  a  former  day  in 
this  term,  moved  for  a  rule  fiiH  that  this 


(1)  S«  tho  ststBte  1  &  t  Goo.  4.  c  2S.  •.  9.  by 
which  it  IB  enacted,  "  That  it  aholl  and  maj  be  Inw- 
ful  for  ereiy  penon  to  whom  an  allotment  ia  aot  oat» 
and  to  whom  poiieaiion  haa  been  giTen  bj  nrtvo  of 
anj  order  or  direction  by  the  eominitriimfri,  to  Gom* 
mence  any  action  or  rait  at  law  Ibr  any  iajvy  or 
damage  that  may  be  done  or  commiRed  by  any  per^ 
aon  to  the  ground  or  aoil  of  anj  inch  allotaieat,  and 
to  bring,  maintain,  and  prooecato  any  action  of  ffeet- 
•MRl  for  recovering  the  posaeiaion  of  any  aoch  iJiot- 
ment  from  any  peraon,  aotwithatanding  the  awmrd  of 
the  oanunieaionera  ahonld  not  bo  exc«ntod  and 
lettsdjy  them." 
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▼erdict  migbt  be  set  amde^  and  a  aonsuk 
entered,  or  a  new  trial  had. — ^By  the  assign- 
ment of  the  property  in  quettion,  the  par- 
ties were  clearly  offending  againat  the  sta- 
tute of  Elisabedi,  and  against  the  common 
law,  of  which  the  statute  was  but  a  con- 
firmance.  The  lessors  of  the  plaintiff  never 
entered  under  the  deed ;  but  Rose  remained 
in  possession  of  the  property. 

The  award  was  not  executed  until  May 
1827.  Consequently*  at  the  time  of  the 
conveyance.  Rose  was  not  entitled  to  the 
allotment,  and  he  could  not  convey  more 
than  he  actually  was  possessed  of.  Besides, 
the  deeds  make  no  mention  of  the  allotment, 
but  only  profess  to  convey  the  lands  in 
respect  of  which  the  allotment  is  made. 
On  the  other  hand,  the  writ  of  elegit  ope- 
rates immediately  upon  the  possession  of 
the  debtor ;  on  the  execution  of  the  elegUs 
in  this  case,  the  defendants,  the  judgment- 
creditors,  became  entitled. 

Cur,  ado.  vult» 

Lwd  Chief  Justice  Best  now  said  that  be 
had  communicated  with  Mr«  Baron  Vaugban, 
who  said  that  he  had  left  the  question  of 
fraud  to  tlie  jury;  and  that,  ibereforej  the 
first  point  was  set  at  rest  by  the  verdict ; 
and  he  referred  to  the  case  of  Cadogan  v. 
Kennettf  where  Lord  Mansfield  said  (2)-— 
'*  The  sUtute  27  Elia.  c.  4.  does  not  go  to 
voluntary  conveyances,  merely  as  being  oo- 
hmtary^  but  to  such  as  we  fraudulent*  A  fair 
voluntary  conveyance  may  be  good  against 
creditors,  notwithstanding  its  being  volun- 
tary. The  circumstance  of  a  nwn  being 
indebted  at  the  time  of  his  making  a  volun- 
tary conveyance,  is  an  argument  of  fraud. 
The  question,  therefore,  in  every  case  is, 
whether  the  act  done  is  a  bond  fide  transac- 
tion, or  whether  it  is  a  trick  and  contrivance 
to  defeat  creditors."  As  the  deeds  in  ques- 
tion conveyed  the  lands  in  respect  of  which 
the  allotment  was  made,  the  allotment  itself 
of  course  passed  also. 


Rule  refused* 


(3)  C<iwp.4S4. 


1829.      ) 

Mav  12      i       WRIOHT  ».  WALES. 

Costs — under  the  MaikUms  Trespass  Act. 

The  plaintiff  haoing  brought  an  action  oj 
trespass  against  the  defendant  for  wrongfully 
eausmg  him  to  be  apprehended  under  the  Ma^ 
Ueioms  Trespass  Act,  7^8  Geo.  4.  c.  80, 
obtained  a  verdict^  which  was  afterwards  set 
aside,  and  a  nonsuit  entered,  on  the  ground 
of  (he  absence  of  the  notice  of  action  re- 
qwred  by  «.  41.  of  the  act: — Held,  thai, 
under  that  clause,  the  defendant  was  entitled 
to  costs  as  between  aitomey  and  ctient. 

This  was  an  action  of  trespass  for  an 
assault  and  false  imprisonment. 

At  the  trial,  before  Mr.  Justice  Holroyd, 
at  the  last  Summer  Assizes  for  Suffolk,  it 
appeared  that  the  plaintiff  being  in  the  act 
of  making  a  road  over  certain  common  lands 
belonging  to  the  parish  of  Walberswick, 
the  defendant,  a  fen-reeve,  having  the  care 
of  the  land,  conceiving  the  plaintiff  to  be 
offending  against  the  Malicious  Trespass 
Act,  7  &  S  Geo.  4.  c.  80,  caused  him  to  be 
apprehended  and  taken  before  a  magistrate, 
who  dismissed  the  charge.  A  verdict  was 
found  for  the  plaintiff,  which  verdict  was 
afterwards  set  aside,  and  a  nonsuit  entered, 
on  the  ground  of  the  absence  of  the  notice 
of  action  required  by  the  forty-first  section 
of  the  act  (1) 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi  that  the  Pro- 
tlionotary  might  tax  the  defendant  his  costs 
as  between  attorney  and  client,  under  the 
forty-first  section  of  the  statute,  whereby, 
for  the  protection  of  persons  acting  in  exe- 
cution of  the  act,  it  is  enacted,  **  that,  if  a 
verdict  shall  pass  for  the  defendant,  or  the 
plaintiff  shall  become  nonsuit,  or  otherwise 
judgment  shall  be  given  against  the  plaintiff, 
the  defendant  shall  recover  his  full  costs  as 
between  attorney  and  client,  and  have  the 
like  remedy  for  the  same  as  any  defendant 
hath  by  law  in  other  cases." 

Mr.  Serjeant  Storks  and  Mr.  Serjeant 
Bompas  now  shewed  cause,  and  contended 
that,  to  entitle  the  defendant  to  his  costs,  it 

(1)  Sm  9  Moon  &  P.  613;  s.  s.  T Ltw  Joom. 
Hsg.  Css.  60. 
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should  be  shewn  that  the  plaintiff  had  been 
apprehended  whilst  committing  an  ofience 
witliin  the  act,  or  that;  the  defendant,  in 
apprehending  him,  had  been  acting  in  pur« 
vuance  of  it. 

But  the  Court  aaid,  that,  aa  they  had 
already  directed  a  nonauit  to  be  entered, 
the  coats  mast  necessarily  follow* 

RmU  dueharged* 


16S9.      )  WITHINOTON    AMD     OTHERS    V. 

May  12.  3      ueebino  and  othe&s. 

Money  had  and  received —  Where  main" 
tamable. 

The  defendants  entered  into  an  agre^ent 

fvtth  one  ■/.  C,  appointing  him  their  agentf 

for  purchaeing  and  working  mines  in  PerUf 

for  which  he  was  to  receive  a  certain  salary ^ 

and  a  fifth  of  the  profits,    J,  C,  proceeded 

accordingly  to  South  America^  furnished  with 

a  letter  of  instructions,  a  letter  of  credit  em- 

powering  Atm  to  draw  upon  them  for  10,000/., 

and  also  a  general  power  of  attorney  to  enter 

intOf  transact^  completCf  and  execute  contracts 

for  obtaining  a  grant  or  lease  of  any  mine,  or 

.for  tike  purchtne  of  ore  f  4*^.,  or  of  tlie  right 

to  opent  dig,  or  work  any  mine ;  and  also  to 

.enter  into,  make  and  execute  any  deeds,  con^ 

,  veyances,  ^c. ;  and  generally  to  do  all  such 

acts,  S^c,  as  the  defendants  t/temselces  could 

do  if  personally  present  and  acting  therein. 

^  yChe  10,000/.  having  afready  been  raised 

on  the  letter  of  credit,  the  plaintifft  (in  igno^ 

ranee  of  that  fact)  made  further  advances 

to  J,  C,  on  bills  drawn  by  him  upon  tlie  ck- 

fendants.     The  letter  of  credit  and  power  of 

'  attorney  were  not  shewn  to  the  plaintiffs  when 

.  they  advanced  the  money,  nor  did  it  appear 

that  they  asked  for  them.     The  bills  being 

.  refused  acceptance  : — The  Court  held,  that 

the  plaintiffs  were   entitled   to   recover  the 

amount  as  money  had  and  received. 

Partnership — What  will  constitute. 

Quaere — Whether  an  agreement  to  give  an 
agent  a  yearly  salary,  and  also  a  certain 
share  of  the  profits  of  a  particular  adventure, 
will  constitute  him  a  partner. 

This  was  an  action  of  assumpsit,  brought 
10  recover  the  sum  of  6,%20L  I6s.  6d.,  the 
amount  of  nine  bills  of  exchange,  drawn  by 


one  Jdtih  Crabtree,  in  the  monliia  of  ]>ecem- 
ber,  January,  February,  andMnneh  19^5-6, 
upon  the  diefendimtfii  in  Lond^. 

The  caufte  wius  tried,  hefbre  the  Lord 
Chief  Justice,  at  the  Sittinga  At  Guildhall, 
after  last  MichaeWkiaa  term,  when  it  ap« 
peared  that  Crabtree,  the  drawer  of  the 
bills,  had  been  aetft  out  t6  Peru,  in  Soutlv 
America,  as  the  agent  of  the  d^fendanu,  fur- 
nished with  a  letter  of  inatructiona,  a  letter 
of  credit  for  10,000/.  or  50^000  dollara,  for 
the  purpose  of  etitering  into  negoiiattona 
for  the  taking  and  working  of  minea  on 
their  account.  The  agreement  between 
them  was  aa  folkma  :^^ 

**  Memorandum  of  agreement  between 
'  Mr.  John  Crabtree  and  Messrs.  Herring, 
Graham  &  Powles  :-^ 

'*  Messrs.  Herrii^,  Graham,  &  Fowles 
being  desirous  to  enter  into  contracts  for 
woricing  such  of  the  minea  in  Peru  aa  may 
offer  suitable  encouragement  for  doing  so, 
with  the  view  of  forming  an  association  for 
the  aubsequent  performance  of  such  con- 
tracts. It  n  agreed  that  Mr.  Crabtree  shall 
prooeed  to  Peru  by  the  first  Jamaica  packet, 
to  carry  thia  object  into  effect,  if  he  shall 
find  it  praetioable  and  eatpedient  so  to  do. 

<*  Mr.  Crabti^  sliall  be  furiMhed  by 
•  Messrs.  Herring,  Graham,  &  Powlea  with 
their  power  of  attorney,  authorising  htm  to 
enter  into  such  proposed  oontracti  on  their 
belialf,  which  he  engages  to  nae  in  confer- 
'  mity  with  the  instroetions  he  may  from 
time  to  time  receive  from  them. 

"  Messrs.  Herring,  Graham,  &  Powles 
shall  defray  all  Mr.  Crabtree's  reaaonaUe 
travelling  expenses,  and  expensea  of  living 
during  the  continuance  of  this  mission. 

'*Mr.  Crabtree  shall  receive  from  Messrs. 
Herring,  Graham,  &  Powles  for  his  re- 
muneration the  sum  of  1,000/.  and,  if  this 
mission  shall  occupy  Mr.  Crabtree  more 
than  a  twelvemonth  from  the  date  of  his 
leaving  London  to  embark  in  the  packet,  he 
shall  receive  at  the  rate  of  1,000/.  per 
annum  from  the  said  date. 

"  Mr.  Crabtree  shall  further  receive  one 
fifth  share  of  the  dear  profits  which  Messrs. 
Herring,  Graham,  &  Powles  may  make 
by  such  contracts,  or  by  forming  the  asso- 
ciation to  be  formed  on  the  contracts  to  be 
entered  into  by  him. 

*'  Herring,  Graham,  &  Povriei. 
«'  John  Crabtree." 
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Grobtree  wfts  also  furnifib^d  mth  ibe  fol** 
lowing  letter  of  instructions : — 

**  London,  Jan.  7,  1 825. 

"  Dear  sir, — We  have  to  reqacsk  your 
attention  to  the  following  instructions  on  the 
objects  of  your  mission  to  Pefu. 
M  **  On  your  arrival  at  Peru,  your  drit  eare 
will  neceasarily  be  to  aOBcertain  whether  the 
poUiical  condition  of  the  country  be  so  far 
settled  1^  to  render  it  prudent  to  undertake 
any  extensive  engagements  tbere.  We  need 
say  nothing  as  to  the  means  of  ascertaining 
this  fundamental  pointy  or  the  tules  by 
whidk  you  should  be  governed  in  dcoidiag 
it.  You  know  the  character  of  the  people 
and  the  nsture  of  the  country,  and  you  wlU 
have  the  best  channels  of  information  open 
to  you.  We  will  only  remark,  that  we 
should  prefer  measures  being  delayed  so 
long  as  any  serious  doubts  on  this  head  may 
remain  on  your  mind. 

'*  Presuming  this  point  satisfactorily  ket^ 
tied,  your  next  object  will  be  to  make  en^ 
gageroents  in  our  name,  and  on  our  behalf, 
lor  working  such  of  the  mines  as  on  good 
information  you  may  learn  to  be  the  moat 
promising.  Among  btlier  oonsideriti^nsi 
the  foilowing  will  deserve  your  attention : 
vis.  the  proximity  of  the  mines  to  water* 
cofenmunication,  so  as  to  afford  convenient 
means  of  transport  lor  steam-engines  and 
other  machinery ;  their  being  situated  in  a 
neighbourhood  where  fuel  for  steam-engEnes 
and  for  smelting  is  to  be  found,  and  where 
labourers  acquainted  with  mining  are  to  be 
Jiad;  and  the  salubrity  of  the  situation, 
with  a  view  to  the  employment  of  European 
miners. 

"  The  ways  in  which  mines  may  be  se* 
.cured,  are  as  follows,  via. 

**  First,  by  making  contracts  or  leases 
with  the  government,  for  working  such  as 
may  be  government  property.  In  this  way 
we  have  engaged  the  Mariquita  mines  from 
the  Colombian  government ;  a  copy  of  the 
lease  or  contract  for  two  of  which  we  inclose 
lor  your  government. 

"Secondly,  by  making  contracts  with 
individuab  who  may  be  proprietors  of 
mines,  on  the  prindple  of  undertaking  to 
put  such  mines  at  work,  giving  the  proprie* 
tors  a  certain  portion  of  the  net  produce. 
This  portwn  varies  according  to  the  quality 
and  circumatanoes  of  the  mine.    In  some 


ca^etf  Otoe  thirdi  io'  olhcirt  hdf,  and  in  others 
two  thirds  being  ioonoeded  to  the  .owneM. 
These  terms  apply  mote  particularly  to 
Mexico,  which  mines,  being  so  much  nearer 
to  Europe,  are  necessarily  much  more  de- 
sirable  to  English  capitalists.  We  should 
think  that  in  no  case  ebuldany  mine*propHe- 
tor  in  Peru  look  for  m6te  thah  half  the  net 
proceeds  of  the  mine.  The  term  of  such 
contracts  should  be  twenty-one  years.  We 
inclose  fbr  your  government  the  copy  of  a 
contract  made  in  London,  for  working  a 
mine  in  Mexico,  the  provisiotis  of  which 
are  considered  very  lair  on  both  sides.  We 
should  recommend  your  taking  this  contract 
as  a  model  in  any  such  engagements,  it 
having  been  prepared  by  one  of  the  most 
experienced  miners  in  England. 

"  It  is  indispensable  that  we  take  the 
entire  management  of  the  mine ;  and  very 
aauch  for  the  interest  bf  the  proprietors 
themselves  that  we  should  do  so. 

"The  third  way  of  securing  mines,  isi 
by  taking  possession  of  such  as  may  be 
liable  to  be  denounced,  by  having  be^n 
fibandoned  by  their  formte  posseasors.  This 
is  the  roost  desirable  way  of  obtainiag  mines 
if  prteticablei  tbe  entire  posaessbn  being 
thereby  secured ;  but,  some  difficulties  may 
arise  if  it  sbooM  hat>pen  (as  is  the  case  ill 
konie  parts)  that  none  bat  eitiaens  can  de* 
fi^once  mines.  It  will  he  ao  much  the  in« 
telreiit  of  the  government  to  draw  forth  the 
resources  of  the  country,  that  every  pt^c- 
ticable  facility  may  reasonably  be  antioi« 
pated  horn  them,  and  perhaps,  if  the  name 
of  a  citiaen  be  necessary,  that  of  General 
Miller,  (who  is  doubtless  a  naturaliaed  citi- 
zen of  Peru)  may  probably  be  made  use  of, 
by  making  an  arrsngettient  with  him  for 
that  purpose.  Of  all  this  you  will  be  best 
able  to  judge  on  the  spot.  There  is  one 
oonsideration,  however,  we  should  wish  you 
to  bear  in  mind  on  the  subject  of  abandoned 
mines ;  and  that  is,  that,  where  they  have  only 
been  suspended  working  by  the  temporary 
difficulties  of  the  proprietors,  occasioned  by 
the  struggle  for  the  establishment  of  inde- 
pendence, we  should  by  no  means  wish  to 
deprive  such  persons  of  the  possession  of 
their  property.  We  would  much  rather 
purchase  their  rights,  either  by  money  or 
by  an  annual  allowance,  than  take  advan- 
tage of  their  misfortunes :  but,  where  mines 
appear  to  be  wholly  deserted  by  their  for- 
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mer  proprietors,  without  hope  of  their  being 
able  to  resume  the  working  them,  and  con- 
sequently are  liable  to  be  denounced  by  any 
persons  possessing  competent  means  for 
working  them,  we  see  no  objection  to  your 
taking  measures  for  gaining  possession  of 
such  mines  if  practicable. 

**  We  need  hardly  suggest  to  you,  that, 
in  whatever  manner  you  may  obtain  mines, 
whether  by  lease,  or  contract,  or  possession, 
it  will  be  very  important  to  see  a  clear  legal 
title  established,  that  we  may  be  going  on  a 
secure  foundation  in  this  respect. 

'<  As  to  the  locality  of  the  mines,  it  is  im- 
portant to  keep  in  view,  that  the  more  you 
can  meet  with  (if  good)  in  one  district  the 
better,  for  the  greater  convenience  of  ma- 
nagement. 

**  As  it  may  be  important  to  make  ad- 
vances to  some  of  the  mine-proprietors  on 
the  execution  of  the  contracts  with  them, 
we  inclose  a  letter  of  credit,  authorisins  you 
to  draw  on  us  for  10,000/.  or  50,000  dollars, 
to  be  applied  to  this  or  the  other  purposes 
of  this  undertaking. 

**  If  you  succeed  in  making  the  proposed 
engagements  for  mines,  you  will  please 
have  them  executed  an  four  paris;  and  s^nd 
three  to  us  by  different  opportunities;  the 
first  by  Mr.  Miller,  who  accompanies  you, 
and  who  will  in  that  case  return  with  all 
possible  dispatch  ;  and  the  other  two  by  the 
quickest  and  safest  occasions  you  can  find. 

"  You  will  at  the  same  time  forward  to 
us  the  fullest  details  regarding  the  mines 
you  may  engage,  derived  from  persons 
practically  conversant  with  the  subject,  so 
as  to  enable  us  to  judge  of  the  description 
of  machinery,  and  other  assistance  neces- 
sary to  be  dispatched  from  tliis  country, 
which  will  be  immediately  forwarded. 

**  For  the  purpose  of  enabling  you  to 
carry  these  instructions  into  efiect,  we  in- 
close yeu  our  power  of  attorney. 

"  We  remain,  _&c. 

**  Herring,  Graham,  &  Powlcs/' 

"  J.  Crabtree,  Esq." 

The  letter  of  credit  was  as  follows :— - 

'*  London,  Jan.  7, 1825. 

''  Dear  sir,-* We  hereby  authorize  you  to 
draw  upon  us  for  the  sum  of  10,000/.  ster- 
ling, or  50,000  Spanish  doUaiBi  and  we 


undertake  to  honour  your  drafts  accord- 
ingly. 

•*  We  are,  &c. 
''  Herring,  Graham,  &  Powles." 

"To  J.  Crabtree,  Esq." 

The  power  of  attorney  was  as  follows : — 

"  To  all  to  whom  these  presents  shaH 
come,  we,  Charles  Herring,  William  Gra- 
ham, and  John  D.  Powlee,  of  the  city  of 
London,  merchants,  send  greeting.  Whereas, 
we  contemplate  entering  into  certain  under- 
takings within  the  empire,  sutes,  territo- 
ries, dominions,  and  dependendea  of  Peru 
in  South  America,  and,  for  carrying  the 
same  into  effect,  we  have  agreed  with  John 
Crabtree,  of  the  city  of  London,  gentleman, 
that  he  shall  proceed  to  Peru  with  such 
powers  as  are  hereinafter  delegated  to  him: 
•—Now,  know  ye,  and  these  presents  wit- 
ness, that  we,  the  said  Cliarles  Herrii^, 
William  Graham,  and  John  D.Powles,have, 
and  each  and  every  of  us  hath  made, 
ordained,  nominated,  constituted,  and  ap* 
pointed,  and  in  our  and  each  of  oar  place 
and  stead,  put  and  deputed,  and  by  these 
presents  do,  and  each  and  every  of  us  doth, 
make,  ordain,  nominate,  ooiwtitnte,  and 
appoint,  and  in  our  and  each  of  our  place 
and  stead  put  and  depute,  and  by  these 
presents  do,  and  each  and  every  of  us  doth, 
make,  ordain,  nominate,  constitute,  and  ap- 
point the  said  John  Crabtree  to  be  our  and 
each  of  our  true  and  lawful  attorney,  for  us 
and  each  of  us,  and  in  our  or  eadi  of  oar 
names  or  name,  or  in  the  name  of  oar  said 
attorney,  to  enter  into,  transact,  complete^ 
and  execute  all  such  negotiations,  proposals, 
contracts,  engsgements  or  agreements  whkk 
our  said  attorney  shall,  in  relation  to  the 
said  proposed  undertakings,  or  any  of  dien, 
deem  it  expedient  or  proper  to  enter  hao^ 
transact,  complete,  and  execute  with  the  go- 
vernment or  governments  for  the  time  being 
of  the  said  empiw,  states,  territories  and  do- 
minions of  Peru,  and  their  dependencies  in 
South  America,  or  any  of  the  ministers, 
officers,  branches  or  departments  theieof 
respectively,  or  with  any  public  or  private 
companies,  or  other  persons  entitled  to^  in- 
terested in,  or  having  the  care,  supeiintea- 
denoe,  management,  government,  agency, 
control  or  direction  of,  or  over  any  mine  or 
mines,  vein  or  veins  of  ore  whatsoever, 
situate  and  beii^,  or  which  may  hoeaftar 


EASTER  TERM,  1820. 


175 


be  found  or  discovered,  or  be  denounced 
within  any  part  or  parts  of  the  aforesaid 
empire,  states,  territories,  or  dominions,  and 
their  respective  dependencies,  for  the  pur- 
pose of  obtaining  a  grant,  demise,  or  lease, 
of  any  such  mines  or  veins,  or  of  any  lands 
or  grounds  over  or  adjoining  the  same,  or 
for  the  purchase  of  any  ore  or  ores,  or  of 
the  right  to  open,  dig,  or  work  any  mine  or 
mines,  or  to  smelt  and  refine  the  ore  or  ores 
thereof^  or  any  other  ores,  or  otherwise 
touching  or  concerning  the  management, 
conduct,  or  carrying  on  of  the  works  of  any 
such  mines,  or  any  other  works  or  under- 
takings, or  in,  about,  or  relating  to  the  same, 
or  to  the  smelting  and  refining  of  the  ores 
thereof,  or  any  other  ores ;  and,  for  the  pur- 
poses and  objects  aforesaid,  or  any  of  them, 
or  in  relation  thereto,  and  to  the  completion 
thereof,  for  us  and  each  of  us,  and  in  our 
and  each  or  either  of  our  names,  and  as  our 
and  each  of  our  acts  and  deeds,  or  in  the 
name  of  our  said  attorney,  to  enter  into, 
make,  sign,  seal,  execute,  and  deliver  such 
^eeds,  conveyances,  leases,  grants,  cove- 
nants, petitions,  memorials,  and  other  in- 
struments, acts,  and  writings  whatsoever,  as 
in  the  judgment  or  opinion  of  our  said  at- 
torney shall  appear  requisite  or  expedient ; 
and  also,  for  tlie  purposes  and  objects 
aforesaid,  or  any  of  them,  or  in  relation  or 
incidental  thereto,  or  to  any  of  them,  to 
take  to  himself,  hire,  engage,  or  employ  all 
such  engineers,  surveyors,  agents,  collectors, 
clerks,  artificers,  artizans,  workmen  and 
other  persons,  and  at  such  salaries  and  rate 
of  compensation  or  recompense  as  our  said 
attorney  shall  in  his  discretion  think  requi- 
site, proper,  or  expedient;  and  also  for 
him,  our  said  attorney,  to  conduct,  manage, 
superintend  and  carry  on,  and  purchase 
all  needful  and  necessary  tools,  implements, 
and  materials,  and  erect  and  esliiUisb  aU 
proper  and  needful  buildings  and  other 
works  for  the  conducting  and  carrying  on 
in  a  beneficial  manner,  the  works  of  any 
such  mines,  and  the  smelting  and  refining 
of  any  such  ore  or  ores  through  all  the  dif- 
ferent processes  and  branches  thereof,  in 
such  manner  in  all  respects  as  our  said 
attorney  shall  think  advisable  and  expe- 
dient for  our  benefit  and  advantage; 
and  also  for  him,  our  said  attorney,  from 
time  to  time  to  contract  to  sell,  and 
absolutely  to  sell  and  dispose  of,  the  pro- 


duce and  proceeds  of  any  such  mines  or 
ores,  or  any  part  thereof,  or  barter  or  ex- 
change or  deliver  the  same  for  or  in  lieu  of 
any  goods,  wares,  or  merchandize,  the  pro- 
duce of  Peru,  or  otherwise,  as  to  our  said 
attorney  shall  seem  meet  or  convenient  or 
expedient;  and  also  in  the  discretion  of 
our  said  attorney  to  transmit  to  England  to 
us,  or  on  our  account,  all  or  any  part  of 
the  proceeds  or  produce  of  any  such  mines 
or  ores,  or  of  the  goods,  wares  or  mer- 
chandize received  or  taken  by  way  of  barter 
or  exchange  as  aforesaid,  or  else  to  sell  or 
dispose  of  any  such  goods,  wares,  or  mer- 
chandize so  received  or  taken  in  exchange 
as  aforesaid,  and  also  to  ask,  demand,  sue 
for,  recover,  and  receive,  of  and  from  all  and 
every  person  or  persons  whomsoever,  liable, 
interested  or  compellable  in  that  behalf,  all 
debts,  sums  of  money,  bonds,  bills,  notes, 
securities  for  money,  goods,  chattels  or  ef- 
fects, which,  in  the  prosecution  of  the  said 
undertakings  or  any  of  them,  or  in  relation 
to  the  purposes  and  objects  aforesaid,  or 
arising  out  of  the  same,  shall  become  due, 
owing,  payable  or  deliverable,  or  of  right 
shall  belong  to  us,  or  any  or  either  of  us ; 
and,  upon  receipt  or  delivery  thereof  re- 
spectively, or  of  any  part  thereof,  to  make, 
sign,  seal,  execute,  and  deliver  good  and 
sufficient  receipts,  releases,  acquittances 
and  other  discharges  for  the  same,  and  also, 
if  necessary,  to  compound  any  debts,  sums 
of  money,  claims  and  demands,  so  due  and 
owing  and  to  become  due  and  owing  to  us, 
or  any  or  either  of  us,  and  to  take  less  than 
the  whole  in  full  for  the  same,  or  to  extend 
tlie  time  of  payment  thereof,  or  the  delivery 
of  any  goods  or  effects,  and  to  accept  secu- 
rity for  the  same  respectively,  or  any  part 
thereof;  and  also  to  adjust,  settle  and  allow 
or  disallow  any  accounts  which  may  subsist 
between  us  or  any  other  person  or  persons, 
or  between  our  said  attorney,  or  any 
other  person  or  persons,  in  respect  or  in 
any  way  relating  to  such  mines  or  ores,  or 
the  working,  smelting  or  refining  thereof,  or 
to  the  proceeds  or  produce  thereof,  or  to 
any  goods  or  effects  bartered,  sold  or  ex- 
changed aa  aforesaid,  or  to  any  of  the  pur- 
poses or  objects  aforesaid,  or  to  any  other 
matter,  cause  or  thing  relating  thereto,  or 
arising  out  of  the  same  respectively,  wherein 
we  may  in  any  manner  be  interested  or  con^ 
cerned ;  and,  for  all  or  any  of  the  purpoaei 
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or  objects  aforesaid,  or  relating  thereto,  for 
us,  and  in  our  and  each  or  either  of  our 
names  or  name,  and  as  our  and  each  of  our 
act  and  deed,  or  in  the  name  of  our  said  at- 
torney, to  sign,  seal,  execute  and  deliver 
any  deed  of  composition  or  release,  or  other 
deeds,  bonds  of  arbitration,  or  other  bonds, 
agreements,  instruments,  assignments,  assu- 
rances, and  other  acts  whatsoever,  as  there 
may  be  occasion  in  the  judgment  or  opinion 
of  our  said  attorney ;  and  accordingly  to  per- 
form and  carry  into  full  effect  any  cove- 
nant, engagement  or  liability  in  such  deeds 
or  other  instruments  or  assurances  to  be 
contained  on  our  parts  or  behalves,  or  on 
the  part  of  our  said  attorney ;  and  also,  in 
manner  aforesaid  or  othervrise,  to  com- 
mence, sue  forth,  and  prosecute  any  action, 
suits,  processes  or  other  proceedings  what* 
soever,  according  to  the  laws  of  the  country, 
which  it  may  be  necessary  or  expedient,  in 
the  judgment  or  opinion  of  our  said  attorney, 
to  commence,  sue  forth,  and  prosecute  in 
and  about,  and  for  the  purposes  of  carrying 
into  effect  all  or  any  of  the  purposes  or 
objects  hereinbefore  mentioned,  and  the 
powers  and  authorities  herein  contained, 
and,  if  he  shall  think  it  proper  or  expedient, 
to  discontinue  or  become  nonsuit  in  any 
such  action,  suits  or  proceedings ;  and  also 
to  defend  any  action,  suits  and  proceedings 
which  may  be  instituted  against  us,  any  or 
either  of  us,  or  against  our  said  attorney,  on 
our  or  any  or  either  of  our  accounts  in  re- 
lation to  the  premises ;  and,  for  or  about  or 
respecting  any  of  the  purposes  or  objects 
aforesaid,  to  appear  in  or  before  any  courts, 
tribunals,  judges,  ministers,  or  officers  what- 
soever, when  and  as  there  may  be  occasion, 
and  there  to  make  such  protests,  appeals, 
and  declarations,  and  to  take,  adopt  and 
pursue  all  such  other  proceedings  as  our  in* 
terest  may  from  time  to  time  require,  and 
as  to  our  said  attorney  shall  seem  requisite 
and  expedient ;  and,  generally,  for  the  pur- 
poses aforesaid,  or  any  of  them,  or  other- 
wise in  relation  to  the  premises,  to  transact, 
negotiate,  manage,  es^ecute  and  perform  all 
floch  acts,  deeds,  matters,  and  tilings^  vY^uu 
soever  as  to  our  attorney  shall  in  his  jud^ 
laent  and  opinion  seem  meet  or  expedient 
to  be  done  or  performed  in  and  about  all 
and  singular  the  premises  aforesaid ;  atkl 
thai  tufidly,  extensively  and  t^eetuaiiy  in 
oil  r(9pecit  and  to  all  intents  and  purposes 


whalsoever  at  we  oursehes  could  do^per/bnn 
or  act  in  the  same  \f  we  were  personally  pre- 
sent and  acting  tkerdn :  and  we  do  hereby 
give  and  grant  unto  our  said  attorney  fuD 
power  and  authority  from  time  to  time  to 
nominate,  substitute  and  appoint  one  or 
more  attorney  or  attomiea  under  him  to 
act  in  and  about  all  or  any  of  the  purposes 
or  objects  aforesaid,  and  such  substituted 
attorney  or  attornies  at  pleasure  to  dismiss 
from  time  to  time ;  and,  notwithstanding 
the  substitution  of  any  other  attorney  or 
attornies  as  aforesaid,  to  exercise  and  per- 
form all  or  any  of  the  powers  and  authori- 
ties hereinbefore  expressed  and  contained 
and  given  to  him :  and  we  do  hereby  give 
and  grant  unto  our  said  attorney,  and  his 
substitute  and  substitutes  to  be  appointed 
from  time  to  time,  our  full  and  whole 
power  and  authority  over  the  premises: 
and  we  do  hereby  promise  and  agree  to 
ratify  and  confirm  and  allow  all  and  what- 
soever our  said  attorney  and  such  substi- 
tute or  substitutes  shall  lawfully  do  or 
cause  to  be  done  in  and  about  the  pren 
mises  under  and  by  virtue  of  these  pre- 
sents. In  witness  whereof,  we  have  here- 
unto set  our  hands  and  seals,  at  London, 
the  8th  day  of  January  18£5. 

"  Charles  Herring. 

<'  William  Graham. 

"  John  D.  Powles." 

The  defendants  refused  to  accept  the 
bills  drawn  upon  them  by  Crabtree  for  the 
advances  made  to  him  by  the  plaintilb, 
whereupon  this  action  was  brought. 

Crabtree,  who  was  called  as  a  witness, 
stated,  that  he  arrived  at  Lima  in  May 
18S5 ;  that,  whilst  there,  he  received  for 
the  defendants'  use  more   than   10,0001. 
upon  the  letter  of  credit ;  and  that  he  after- 
wards obtained  from  the  plaintiffii  die  va- 
rious sums  for  which  the  bills  were  drawn, 
the  whole  being  applied  towards  the  pur- 
chase and  working  of  mines  in  pursuance 
of  his  instructions ;  that  he  told  the  plain- 
tift  that  he  bad  authority  from  the  defen- 
<daQta  to  draw  upon'  then,  but  that  be  did 
«ot  shew  them  the  letter  of  credit ;  that 
•he  did  not  know  whether  or  not  the  phd»- 
tiffii  were  aware  that  any  prerious  advaoecs 
had-  been  made  on  the  £uth  of  the  letter 
of  credit;  that  he  did  not  ceoolleot  wlie- 
tliep*  or  not  he  had  shewn  the  plaintift  the 
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power  of  attorney;  but  that  he  had  shewn 
It  to  other  persons,  and  that  they  might 
have  seen  all  the  documents  if  they  had 
wished. 

The  Lord  Chief  Justice  left  it  to  the 
jury  to  say,  whether  or  not,  by  the  usual 
course  and  practice  of  merchants,  the 
plaintiffs  should  have  asked  to  see  the 
power  of  attorney  and  letter  of  credit,  be- 
fore he  made  advances  to  Crabtree ;  whe- 
ther or  not  they  had  done  so,  or  had  seen 
them  or  either  of  them;  and  whether 
or  not  they  were  aware  of  the  advances 
that  had  previously  been  made  to  Grab- 
tree — reserving  for  the  opinion  of  the 
Court  the  question  on  the  construction  of 
the  power. 

They  returned  a  verdict  in  writing,  as 
fellows  :— 

That  it  was  the  duty  of  the  plaintiiis  to 
call  for  and  examine  the  power  of  attorney 
and  letter  of  credit — that  there  was  no  evi« 
dence  whether  they  did  see  them  or  not — 
and  that  there  was  no  evidence  that  the 
plaintiffii  had  any  knowledge  that  any  mo- 
ney had  been  previously  advanced  by  others 
upon  the  letter  of  credit.  And  they  re- 
turned a  verdict  for  the  plaintiff  for 
1,520/.  Idi.  6^;. 

Mr.  SerjtcaU  Wilde^  in  the  last  term, 
obtained  a  rule  msi  that  this  verdict  might 
be  set  aside  and  a  verdict  entered  for  the 
defendants,  or  a  nonsuit,  on  the  ground 
that  the  authority  given  by  them  to  Crab- 
tree  only  enabled  him  to  draw  upon  them 
to  a  limited  amount  and  for  a  specific  pur- 
pose, aad  therefore  that  the  advances  made 
by  the  plaintiffs  to  Crabtree,  after  he  had 
poeored  the  foil  sum  of  19,000/.  upon  the 
letter  of  credit,  were  not  made  on  the  cre- 
dit of  the  defendants. 

Mr.  Serjeant  Taddy  and  Mr.  Serfeani 
Bmsieli  new  shewed  cause. — ^This  caae  in- 
volves a  difficult  question  of  commercial 
law.  The  situation  of  Crabtree  should  be 
cottsidered,  independently  of  the  power  of 
atlom^ — wfaedier  be  was  not  a  partner 
with  MeBBfB.  Of aham^  Herring  &  Co.  It 
is  common  with  conmercial  men  to  remu- 
mnMe  their  clerks  by  giving  them  a  share 
of  profits ;  Mkt|  here,  Crabtree  was  to  re- 
ceive for  his  services  a  salary  of  1,000/.  per 
annum,  iifidependeAtly  of  the  fifth  share 
of  the  profits.  It  la  dear,  that,  where  a 
person  receives  an  indefinite  share  of  pro- 
Vol.  VII.  C.P. 


fits,  he  becomes  a  partner.  In  Waugk  v« 
Career^  Lord  Chief  Justice  Eyre  said  (1) — 
••  Upon  the  authority  of  Grace  v.  Smith  (2), 
he  who  takes  a  moiety  of  all  the  profits 
indefinitely,  shall  by  operation  of  law  be 
made  liable  to  losses  if  losses  arise;  upon 
the  principle  that,  by  taking  a  part  of  the 
profits,  he  takes  from  the  creditors  a  part 
of  that  fond  which  is  the  proper  security 
to  them  for  the  payment  of  their  debts ;" 
and  that,  '*  though,  with  respect  to  each 
other,  the  parties  (in  that  case)  were  not  to 
be  considered  as  partners,  yet  they  had 
made  themselves  such  with  regard  to  theiv 
transactions  with  the  rest  of  the  world." 
That  doctrine  has  been  confirmed  in  many 
subsequent  cases.  In  Hesketh  v.  BUmekard 
{$)  the  same  distinction  is  adopted.  Lord 
EUenborough  there  said — "  The  distinetioa 
taken  in  Waugh  v.  Carter  applies  to  this 
case.  Quoad  third  persons,  it  was  a  part* 
nership ;  for,  the  plaintiff  was  to  share  half 
the  profits.  But,  as  between  themselves,  it 
was  only  an  agreement  fost  so  much,  as  a 
compensation  for  the  plaintiff's  trouble." 
However  the  matter  stood  as  between 
Crabtree  and  the  defendantt,  as  to  third 
persons,  the  latter  was  clearly  in  such  a  si- 
tuation as  to  be  enabled  to  draw  bills,  h« 
being  a  partner.  The  power  of  attorney, 
too,  gives  Crabtree  an  additional  authority 
•--an  extensive  authority,  not  resulting  fcom 
the  relation  of  partner. 

The  Court  called  on-— 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Sie* 
phen  to  support  the  rule.— The  question 
is,  whether,  on  the  authorities,  these  defen«> 
dants  are  chargeable  with  the  money  ad- 
vanced by  the  phiintiffs  to  their  agents.  It 
has  beeu  contended,  that  Crabtree  was  a 
partner  with  the  defendants,  and  cases  have 
been  cited  to  shew  that  he  would  have 
been  liaUe  had  the  action  been  against 
bin,  and  it  is  thence  inferred  that  he  was 
therefore  empowered  to  contract  so  as  to 
bind  the  defendants.  He  was,  however, 
merely  to  have  a  share  of  the  contracts,  or 
of  the  profits  to  be  derived  from  the  sale  or 
transfer  of  those  contracts  to  a  company  to 
be  fonned  for  the  purpose  of  working  the 
mines.     The  letter  of  credit  shews  that  it 

(1)  f  H.Blwk.247. 
(f)  9  Sir  Vy^.  Bi.  999. 
(3)  4  East,  147. 
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was  in  his  character  of  agent  only' that  he 
dealt  with  the  plaintifTs,  and  not  in  that  of 
partner.  The  case  of  Sheriffs.  ffi7Are«(4), 
is  an  authority  to  shew  that  a  person  who 
deals  with  a  partner,  knowing  his  limited 
authority,  deals  with  him  in  fraud  of  the 
other  partners,  (t  was  there  held,  that  two 
of  three  partners,  who  contracted  a  debt 
prior  to  the  admission  of  the  third  partner 
into  the  firm,  cannot  bind  him  without  his 
assent,  by  accepting  a  bill  drawn  by  a  cre- 
ditor upon  the  firm  in  their  joint  names — but 
that  such  security,  as  against  the  third  part- 
ner, was  fraudulent  and  void.  In  Savtlle  v. 
Bobertson{5\  it  was  held,  that  a  partner 
not  originally  liable,  could  not  be  charged 
by  afterwards  acknowledging  himself  to  be 
responsible,  or  even  by  accepting  bills  drawn 
upon  the  firm.  In  Young  v.  Hunter  (6),  it 
was  held,  that,  where  a  party  purchases 
goods,  and  afterwards  permits  another  to 
share  in  the  adventure,  the  vendor  cannot 
recover  against  such  other  person  (or  the 
price  of  the  goods.  Mr.  Justice  Gibbs 
there  said — "  I  am  by  no  means  of  opinion 
that  there  may  not  be  a  case  where  two 
houses  shall  be  interested  in  goods  from  the 
beginning  of  the  purchase,  yet  not  be  both 
liable  to  the  vendor :  as,  if  the  parties  agree 
amongst  themselves  that  one  house  shall 
purchase  the  goods  and  let  the  other  into  an 
interest  in  them,  that  other  being  unknown 
to  the  vendor ;  in  such  a  ease,  the  vendor 
could  not  recover  against  him,  although 
such  other  person  would  have  the  benefit  of 
the  goods."  That  supposed  case  is  pre- 
cisely the  present,  merely  substituting 
"  mines"  for  "  goods."  The  case  of  Meyer 
▼.  Sharpe{7)  establishes  the  same  general 
principle.  It  was  there  held,  that  an  agent 
who  is  paid  by  a  proportion  of  the  profits  of 
the  adventure,  is  not  therefore  a  partner  in 
the  goods.  At  all  events,  it  could  only  be 
a  partnership  tn  futurot  not  a  partnership 
existing  at  the  time  of  making  these  con- 
tracts. 

The  next  question  is,  whether  the  power 
of  attorney  or  the  letter  of  instructions  gave 
Crabtree  authority  to  raise  money,  and 
whether  such  an  authority  can  be  an  implied 

(4)  1  East,  48. 

(5)  4  Term  Rep.  7t0. 
<6)  4  Taunt.  58f . 
(7)  $  Id.  74. 


one.  In  Attnood  v.  Munnings  (8),  it 
distinctly  held,  that  powers  ofattomey  must 
be  construed  most  strictly ;  and  that  it  ia 
not  to  be  intended  that  the  party  meant  to 
grant  all  that  may  be  found  necessary  to 
carry  into  efiect  the  purposes  for  which  the 
power  is  given.  In  that  case,  the  defen- 
dant, who  carried  on  business  on  his  own 
account,  and  in  partnership,  gave  a  general 
power  of  attorney  to  his  wife  and  partnera 
to  act  for  him  and  in  his  name,  and  io  his 
use,  and  to  indorse  bills,  and  generally  to 
act  for  him  while  abroad.  He  gave  another 
power  to  his  wife  alone,  to  act  lor  him  and 
nn  his  behalf,  and  to  pay  and  accept  aoch 
bills  as  should  be  drawn  by  hia  agents  and 
correspondents  as  occasion  should  require. 
One  of  the  partners  drew  a  bill  on  the  de-  * 
fendant  for  money  to  supply  the  partnership 
concerns,  the  defendant  having  while  abroad 
received  money  on  the  partnership  account* 
and  the  wife  accepted  the  bill  for  her  hus- 
band— it  was  held  :  first,  that  the  partner 
could  not  be  called  the  defendant's  agent, 
and  therefore,  that  the  wife  had  not  power 
to  accept  the  bill.  Secondly,  that  she  had 
not  power  to  accept  a  bill  for  partnership 
transactions,  but  only  bills  on  hit  account. 
Thirdly,  that  the  general  words  in  a  power 
of  attorney  were  not  to  be  construed  at 
large,  but  as  giving  general  powers  lor 
carrying  into  effect  the  special  purpose  for 
which  they  were  given ;  and  therefore,  that 
an  indorsee  who  had  not  used  dne  caution 
could  not  recover.  Mr.  Justice  Bayley 
there  said (9)— "It  would  be  dangerous  to 
hold  that  the  plaintiff  was  not  bound  to  in- 
quire into  the  propriety  of  acceptii^.  He 
might  easily  have  done  so  by  calling  for  the 
letter  of  advice  ;  and  I  think  he  was  boond 
to  do  so."  That  case  is  an  authority  to 
ahew  that  these  plaintiffs  were  boond  to 
call  on  Crabtree  for  the  power  of  attoniey 
and  letter  of  credit,  which  enabled  hin  to 
raise  money  on  the  defendants'  account. 
Other  cases  are  in  strict  harmony  with  this. 
In  Hogg  V.  Sfuuth{lO)t  it  was  held  that  a 
power  of  attorney  to  receive  all  salary  and 
money,  with  all  the  principal's  authority  to 
recover,  compound,  and  discharge,  and  to 
give  releases,  and  appoint  subadttttea,  doea 

(a)  7  B.  &  C.  S78;  a.c  1  Bf.  &  R.  66;  6  Law 
Joom.  K.B.  9. 

(9)  7  Barn.  &  Ckm. 

(10)  1  Tauat  347. 
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not  authorise  the  attornej  to  negotiate  hilh 
received  in  payment,  nor  to  indorse  them 
in  his  own  name ;  nor  does  a  power  to  trans- 
act all  business.  So  in  Hay  v.  Goldsmid{\\\ 
where  a  power  of  attorney  was  g^ven  to 
parties,  authorizing  them,  for  and  in  the 
name  of  the  principal,  to  ask,  demand,  and 
receive  all  money  that  might  become  due  to 
him,  on  any  account  whatsoever,  and  to 
trantaei  all  business  for  him — the  Court 
was  of  opinion,  "  that  the  power  to  trans- 
act business  did  not  authorize  the  attornies 
to  indorse  a  bill ;  that  the  most  large  powers 
must  be  construed  with  reference  to  the 
•ubject  matter ;  and  that  the  words  *  all 
business'  must  be  confined  to  all  business 
necessary  for  die  receipt  of  the  money." 

It  is  clear,  that,  in  this  case,  the  power  of 
attorney  gave  Crabtree  no  authority  to  raise 
money ;  &at  authority  was  given  by  another 
instrument  which  accompanied  that  power 
of  attorney,  viz.  a  letter  of  credit  to  draw 
upon  the  defendants  to  the  extent  of  10,000/. 
All  the  documents  must  be  uken  together. 
More  than  the  sum  mentioned  in  the  letter 
of  credit  had  already  been  drawn  for.  The 
plaintiffs,  before  they  advanced  the  money 
which  they  now  seek  to  recover  from  the 
defendants,  should  have  looked  to  the  au- 
thority of  Crabtree  to  obtain  it.  In  the  case 
of  De  Bouchot  v.  GoldsfnH  Lord  Lough- 
borough said  (12) — "  I  take  it  not  merely  to 
be  a  principle  of  the  law  of  England,  but 
by  the  civil  law,  that,  if  a  person  is  acting 
ex  mandaiOt  those  dealing  with  him  must 
look  to  his  mandate." 

Lard  Chief  Justice  BesU-^hx  the  trial,  I 
thought  that  this  was  not  a  case  of  partner- 
ship, but  rather  a  case  where  a  servant  or 
agent  receives  a  proportion  of  profits.  It 
is  not  necessary  now  to  say,  whether  that 
be  so  or  not.  i  decide  this  case,  consider- 
ing Crabtree  to  be  merely  an  agent.  This 
was  not  at  all  a  commercial  transaction.  I 
left  it  to  the  jury  to  say,  whether  or  not  the 
plaintiffs  should  have  looked  to  the  autho- 
rity of  Crabtree  before  they  advanced  him 
the  money.  They  found  that  it  was  the 
duty  of  the  plaintiffs  to  call  for  the  power 
of  attorney  and  letter  of  credit ;  thereby 
negativbg  the  necessity  of  their  calling  for 

(11)  1  TiaiitS49,  D. 
{U)  5Ve0ey,  eiS. 


the  letter  of  instructions — and  wisely,  be- 
cause it  was  not  reasonable  that  they  should 
see  it.     As,  therefore,  the  jury  have  found 
that  it  was  their  duty  to  call  for  the  power 
of  attorney  and  letter  of  credit,  I  say,  that,  if 
these  two  instruments  do  not  shew  the  au- 
thority of  Crabtree  to  raise   money,  the 
plaintiffs  cannot  recover.     I  think  he  had 
such  authority.     The  jury  have  also  found 
(a  material  fact)  that  the  plaintiffs  had  no 
knowledge  that  any  money  had  before  been 
advanced  to  Crabtree  under  the  letter  of 
credit.     I  agree  that  authorities  of  this  na- 
ture are  to  be  construed  strictly,  and  that, 
although  they  contain  general  words,  yet 
they  will  not  extend  the  authority  beyond 
the  express  words.      Let  us  look  at  the 
power  of  attorney  and  letter  of  credit,  and 
see  whether  they  do  not  give  Crabtree  a 
general  authority  to  raise  money  for  the  de- 
fendants' use.     The  language  of  the  power 
of  attorney  is  extremely  large.     It  recites 
"  that  the  defendants  contemplated  entering 
into  certain  undertakings  within  the  empire, 
states,  territories,  and  dependencies  of  Peru, 
and,  for  carrying  the  same  into  effect,  had 
agreed  with  Crabtree  that  he  should  proceed 
to  Peru,  with  such  powers  as  were  therein- 
after delegated  to  him."      It  then  proceeds 
thus — "  Now,  we  do  make,  ordain,  nomi- 
nate, constitute,  and  appoint  him  (Crabtree) 
to  be  our  and  each  of  our  true  and  lawful 
attorney,  for  us  and  for  each  of  us,  and  in 
our  or  each  of  our  names  or  name,  or  in  the 
name  of  our  said  attorney,  to  enter  into, 
transact,  complete  and  execute  all  such  ne- 
gotiations, proposals,  contracts,  engagements 
or  agreements  which  our  said  attorney  shall, 
in  relation  to  the  said  proposals,  undertak- 
ings,  or  any  of  them,  deem   it  expedient 
or  proper  to  enter  into,  transact,  complete 
and  execute  with  the  government  or  go- 
vernment, for  the  time  being  of  the   said 
empire,  states,  &c.,  of  Peru,  and  their  de- 
pendencies, in  South  America,  or.  any  of 
the    ministers,   officers,   branches    or    de- 
partments thereof  respectively,  or  with  any 
public  or  private  companies,  or  other  per- 
sons entitled  to,  interested   in,  or  having 
the  care,  superintendence,  management,  go- 
vernment, agency,  control,  or  direction  of 
or  ov«r  any,  mine  or  mines,  vein  or  veins  of 
ore  whatsoever,  situate  and  being,  or  which 
may  hereafter  be  found  or  discovered,  or  be 
denounced,  within  any  part  or  parts  of  the 
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aforesaid  empire*  states,  &Cm  and  dieir  re- 
spective dependencies,  for  the  purpose  of 
obtaining  a  grufUt  demise,  or  lease  of  anjr 
such  mines  or  veins,  or  of  any  lands  or 
grounds  over  or  adjoining  the  same,  or  for 
tiie  purchaie  of  any  ore  or  ores,  or  of  the 
right  to  open,  dig,  or  work  any  mine  or 
mines."  The  terms  of  the  power  clearly 
convey  an  authority  to  purchatef  not  merely 
to  take  le  ages  of  mines,  as  has  been  con- 
tended. If  Crabtree  were  authorised  to 
purchase  mines,  he  was  undoubtedly  autho- 
rized to  pay  for  tbem.  The  general  words, 
too,  at  the  end,  are  very  strong : — "  And, 
generally,  for  the  purposes  aforesaid,  or 
any  of  them,  or  otherwise  in  relation  to  the 
premises,  to  transact,  negotiate,  manage, 
execute  and  perform  all  such  acts,  deeosi 
matters  and  things  whatsoever,  as  to  our 
said  attorney  shall,  in  his  judgment  and 
opinion,  seem  meet  or  expedient  to  be  done 
or  performed  in  or  about  all  and  aingalar 
the  premises  aforesaid ;  and  that  as  fully, 
extensively  and  efiectually,  in  all  respects, 
and  to  aU  intents  and  purposes  whatsoever, 
as  we  ourselves  could  do,  perform,  or  act  in 
the  same  if  we  were  personally  present 
and  actbg  therein."  I  am  clearly  of  opinion 
that  the  power  of  attorney  gave  Crabtree 
authority  to  raise  this  money.  But  it  has 
been  said,  that  this  autlmrjty  was,  by  the 
letter  of  credit,  restricted  to  10,000/.  The 
proper  form  of  a  letter  of  credit,  usual  in  the 
commercial  world,  is  given  in  Beawe^s 
LexMereatoria^lS);  and  it  is  there  said 
(14) — •«  These  letters  are  of  two  sorts,  viz. 
general  and  special,  and  both  given  to  furnish 
travelling  persons  with  cash  as  their  occasions 
may  require ;  tlie^  are  commonly  open  or  un- 
sealed, and  contam  an  order  from  the  writer 
to  his  correspondent  or  correspondents  to  fur- 
nish the  bearer  with  a  certain  sum,  or  an  unli- 
mited one ;  and  the  difference  between  them 
is,  that  the  former  is  directed  to  the  writer's 
friends  at  all  the  places  where  the  traveller 
may  come  (though  it  is  not  customary  to 
give  separate  letters  to  each  place),  and  the 
other,  directed  to  some  psrticular  one»  oblig- 
ing himself  for  the  repayment  of  whatever 
monies  shall  be  advanced  in  compliance 
with  the  credit  given,  on  producing  a  re- 
ceipt or  a  bill  of  exchange,  which  he  thinks 

(19)  6tli  Edit.  vol.  1,  IK  607. 
(^14)  Ibid.  606. 


proper  f«i  have,  from  the  pmoii  ewdited.*' 
This  iDstrumeBt,  however,  is  not  fliriotly  a 
letter  of  credit ;  it  is  addfossed  to  CnJ^ 
tree.  Theinry  have  expreariy  found  that 
the  plaintifln  did  not  know  that  any  other 
money  had  previously  been  advanced  to 
Crabtree  on  the  power*  Lodung,  therefore^ 
at  both  instruments,  viz.  the  power  of  attor- 
ney and  the  letter  of  credit,  I  amof  <^inioa 
that  the  pe^e  in  America  had  a  right  tm 
suppose  that  Crahlree  was  entitled  to  raise 
the  money.  For  tfaeae  reaaoos,  I  think  tlui 
rule  ahould  be  dischaiged. 

Mr.  Jmstiee  Park. — I  oooeiir  widi  my 
Lord  Chief  Justice.  I  also  agree  ikM 
powers  of  attorney  most  be  stncdy  eon- 
strued.  I  coneur  in  the  opinions  expressed 
by  Mr.  Justice  Holroyd  and  Mr.  Jnatioe 
Littkdale  in  Attwood  ▼.  AfiMHsi^fv.  There, 
the  principal  gave  to  his  agent  two  powers 
of  attorney,  by  the  former  of  which  she  vras 
authorized  to  indorse  bills  and  to  do  cer- 
tain other  specified  acts  for  the  principal, 
and  in  his  name  and  to  bis  use ;  and,  by 
the  latter,  to  accept  for  the  principal  and 
in  his  name  bills  drawn  or  charged  on  him 
by  his  agents  or  correspondents : — it  was 
held  that  the  special  power  to  accept  ex- 
tended only  to  bills  drawn  by  an  agent  in 
that  capacity,  and  that  the  genen^  words 
in  both  powers  were  not  to  be  coostraed 
at  large,  but  as  giving  general  powen  for 
carrying  into  effect  the  special  parposes  for 
which  they^  were  given.  A  bdl  having 
been  drawn  upon  the  agent  by  a  partner  A 
the  principal,  which  the  agent  accepted  in 
the  name  of  the  principal,  6y  fr^cwmtiimy 
and  which  was  indorsed  by  the  drawer 
to  the  ]^atnti£b — Mr.  Justice  Holroyd 
said  (15)— "  The  powers  in  qnestion  did 
not  authorize  this  acceptance.  The  word 
'  procuration'  gave  due  notice  to  the  plain- 
t^BTs,  and  they  were  bound  to  ascertain, 
before  they  took  the  bill,  that  the  accept- 
ance was  agreeable  to  the  authority  ^co- 
Then,  as  to  the  general  powers.  Thoe 
instruments  do  not  give  general  powers, 
speaking  at  large ;  but  only  when  they  are 
necessary  to  carry  the  p«rposes  of  the  ape* 
cial  powers  into  elfect.  The  power  to 
indorse  was  exclusive  of  the  power  to 
accept,  which  was  confined  to  bills  to  be 

(15)  r  Biia.  ft  Crasb  SS4. 
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drmm  by  the  agesti  or  oomepondeott  of 
the  prineipaly  and  not  to  be  extended  to 
pertnen:*'  and  Mr.  Justiee  latUedde 
aaidr— "  The  firat  powerof  attorney  eontauB 
m  authoriiT  to  indorae,  bat  not  to  accept 
bills ;  tbe  falter»  tberefinre»  aeema  to  bave 
been  purpoaely  omitted.  Neither  ia  this 
▼aried  by  the  general  words,  for  they 
cannot  apply  to  anything  as  to  which  linait- 
cd  powers  are  given."  J5«pr«ffio  fintHS 
€9t  exehuio  aUerhu.  Admitting  this  doo- 
trine,  who  can  look  at  this  power  of  attor^ 
ney  and  say  that  Crabtree  waa  not  eoh- 
powered  to  do  every  act  that  might  be 
lound  requisite  to  the  completion  of  the 
purpose  for  .which  he  was  sent  out?  I 
strongly  incline  to  Aink  that  Crabtree  was 
a  partner ;  but  it  is  not  necessary  to  give 
any  opinion  upon  that  point.  No  principle 
of  law  will  be  aflbcted  by 


Mr.  Juitice  Bwrroitgh*--^  am  clearly  of 
opinion  that  this  verdict  ought  not  to  be 
distorbed.  The  distinction  between  a  g< 


(16)  As  to  wbsilMr,  qnd«r  the  cvcUBatUMM, 
Cimbtree  could  be  baily  deeaied  a  pertner  with  the  de- 
fendants, tbe  aathorities  are  somewhat  conflicting. 
In  the  case  of  £x  fMirte  Hamper  (17  Ves.  p.41S). 
Lord  EMoo  sajs— "  It  is  clearly  settled,  UiODgh  I 
fsgrstit.  thst»if  a  mm  sripdstss  that,  as  the  lewaid 
ot  his  laboar,  he  shall  have,  not  a  specific  ialetestio 
the  business,  but  a  given  sum  of  money,  even  in  pro- 
portion to  a  given  quantum  of  tbe  profits,  that  will 
Bot  make  him  a  partner ;  but,  if  be  agrees  for  a  part 
of  die  profits,  as  saeb,  shring  him  a  light  to  aa  a» 
coaat,  though  hariag  ao  property  aa  the  eautal,  he 
is,  as  to  third  pemns,  a  partner^:"  and,  in  £jr  ports 
Kowlsndson  (1  Rose's  B.C.  91),  his  Lordship  said, 
*'  that  it  was  settled,  that,  if  a  man,  as  a  reward  far 
Us  laboar,  chooess  to  stipokNe  for  an  iatereet  hi  the 
pnfia  of  a  bunoess,  instead  of  a  suin  piopeitioaed  to 
those  profits,  he  is,  as  le  third  pinom,  a  partner,  and 
no  arrangement  between  tbe  parties  themselves  could 
prevent  it."  And  in  the  case  of  De  Berkom  v.  Smith 
<l£q>.IUp.e9),  LordKcnyen  held,  that  a  part* 
aership  any  eodst  ia  a  particiilar  ooaosm,  whi^ 
•hoold  charge  the  parties  to  engagements  only  oon- 
aected  with  such  concern.  It  is  dear,  therefore, 
that  Crabtree,  if  a  partner  at  all,  was  a  partner  only 
f«Md  third  persons  and  quoad  the  paiticalar  adven- 
tuo  in  which  ho  waa  engaged* 


Tbe  following  eases,  however,  seem  decisive  to 
shew  that  even  this  limited  partnership  did  not  exist 
between  the  parties.  In  Grace  e.  Smitfi  (2  Sir  Wa. 
B1.1000>,itw«iheld,  that,  to  conetitate  a  partner- 
ship, the  parties  mast  participate  in  tbe  loifu  as  well 
as  in  the  profits.  In  Hoare  v.  Dawes  (1  Doug.  371), 
it  was  held,  that,  to  make  a  man  liable  as  a  partner, 
there  most  either  be  a  contract  between  him  and  the 


ral  and  aapecial  power  of  attorney  is  this — 
the  Ibnaer  nasi  be  eoaatrued  according 
to  the  subject-matter  and  the  general  pur- 
poses for  which  it  is  given — ^the  latter, 
according  to  its  own  special  provisions* 
The  construction  of  a  deed  cannot  be  aided 
by  something  aKandf  •  I  do  not  say  that 
there  was  not  a  partnership  between  the 
defendants  and  Crabtree;  but  it  is  not 
necessary  to  decide  that  point. 


Mr.  Juitme  Goieke.^l  think  that  there 
is  no  ground  for  disturbing  this  verdict. 
At  Ant,  I  was  very  much  disposed  to  think 
that  Crabtree  was  a  partner  with  the  de- 
fendants, but  my  opinion  baa  been  some- 
what shaken  by  the  authorities  to  which 
we  have  been  referred*  On  the  other 
point,  I  concur  with  the  rest  of  the  CourL 
The  power  of  attorney  does  not  refer  to 
the  letter  of  credit;  and,  of  itself,  it  eon- 
tains  no  restriction  aa  to  the  aums  to  be 


Buk  4ischarg€d(,lS). 

* 

ostensible  person  to  share  jointly  in  the  pnfitM  and 
but,  or  he  must  have  permitted  the  other  to  make 
use  of  his  credit,  and  to  hold  him  oat  as  one  jointly 
answerable  with  himself.  So,  in  Diry  e.  Boewell  (1 
Caaph.  Jt9),  where  there  waa  aa  ayrssaient  between 
the  sole  owner  of  a  Ughter  and  his  BBan,tbat  the  lat- 
ter should  work  her,  and  that  the  net  P^ta  ahoold 
be  equally  divided  between  them.  Lord  EHedborongh 
hefd,  that  they  were  partners  in  the  ooneetn ;  Iwit 
that  if  the  agreement  had  been,  that  the  mantia  con- 
eidswtioo  of  woiinng  the  lighter,  ahenld  leceive  half 
the  gram  earnings,  it  would  not  have  constituted  a 
partnership,  being  only  a  mode  of  paying  the  man  for 
his  labour.  And  in  Meyer  v.  Sharpe  (5  Taunt  VS), 
il  was  held  that  an  agent  who  ie  paid  69  a  prsporltsn 
of  tk§  promts  of  tht  adventurtt  is  not  thorefiwa  a  part- 
ner in  the  goods.  Lord  Mansfield  there  said — 
"  There  is  a  plain  and  clear  distinction  between  the 
being  partners  in  the  goodi,  and  being  intoreated  ia 
the  Miemtarf." 


It  is  evident,  that,  in  the  ease  in  the  teit,  when  it 
was  stipulated  that  Crabtree  abonld  have  a  fifth  share 
of  the  prqfitt,  the  parties  did  not  contemplate  that  he 
should  also,  in  the  event  of  the  specolatioo  not  prov- 
ing soocaasful,  bear  a  fifth  share  of  the  Ism.  This, 
Iherefoie,  isems  clearly  to  bring  it  within  the  prin- 
ciple of  Grace  v.  Smith,  Hoare  v.Dawes,  and  Meyer 
V.  Sbaipe. 
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May 


15.  I 


d6b  dem.  sdwakd  southouss, 

CI^SBK,  V.  JXKKINS  AND  WOOD- 
B0U8X. 


Devise — Conttruciion  of, 

A  teiiator  dmsed  to  hii  nmt  T.  and  S. 
tmd  their  kehrs  maleSf  then  to  hie  (teetator'e) 
four  grandsons,  share  and  share  all  oitAre, 
then  to  the  heirs  males  of  all  his  said 
grandsons,  and  then  to  go  to  his  grandsons* 
heirs  males  that  part  that  belonged  to  their 
father,  and  then  to  them,  and  then  to  the 
last  lieer,  to  their  heirs  males  of  his  said 
grandsons ;  and,  for  want  of  issue  males  of 
his  grandsons,  to  the  testator's  nephew,  and  his 
heirs  males,  ^e, ;  and,  for  want  of  such  issue 
male,  to  the  testator's  own  right  heirs  for 
ever : — ^Held,  that  cross^remainders  might  be 
implied* 

Lease — Confirmation  of 

Where  the  heir'tn-taU  had  for  ten  years 
received  rent  reserved  in  a  lease  for  ninett^ 
nine  years  granted  by  his  ancestor,  tenant 
in  tail : — Held,  a  coi^rmation  of  the  leascm 

This  was  an  action  of  ejectment  brought 
to  recover  two  undivided  third  parts  of 
certain  messuages,  vaults,  yards  and  pre- 
mises in  Southouse  Court,  otherwise  Ed- 
ward's Court,  in  the  parish  of  St.  Martin 
in  the  Fields,  in  the  county  of  Middlesex. 

The  cause  was  tried,  before  Mr.  Justice 
Burroughs  at  the  Sittings  at  Westminster 
after  last  Trinity  term,  when  a  verdict  was 
found  for  the  lessor  of  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court  upon  the 
following  case : — 

"  Henrv  Southouse,  being  seised  in  fee 
(inter  aliis)  of  the  freehold  part  of  a  mes- 
suage in  the  Strand,  in  the  county  of  Mid- 
dlesex, then  called  the  Sun  Tavern  (whereof 
the  messuages  and  premises  in  question,  or 
the  land  on  which  the  same  are  situate, 
were  at  that  time  parcel),  by  his  last  will 
and  testament,  bearing  date  the  drd  No- 
vember 1743,  tmd  properly  executed  and 
attested  so  as  to  pass  real  estates,  after 
devising  to  his  son  Thomas  SouUiouse 
certain  lands  and  tenements  not  in  ques- 
tion in  this  cause,  proceeded  to  devise  as 
follows: — '  I  give  and  devise  to  my  said 
son  Thomas  Southouse,  lately  in  the  pos- 
session of  Watkins,  or  Mrs.  May,  now 


Mrs.  Hayes,  the  Son  Tavern  in  the  Strand, 
in  the  parish  of  St.  Martin  in  the  Fields, 
in  the  county  of  Middlesex,  for  and  daring 
his  natural  life.     I  do  give  and  devise  to 
my  said  son  Thomas  Southouse  all  thoae 
two  farms,  &c.,  at  Ravensdon  in  Bedford- 
shire, for  and  during  his  natural  life ;  bat 
whosoever  shall  be  in  possession  of  the 
said  lands  at  Ravensdon,  and  all  the  afore- 
said premises  so  given  by  me  to  my  said 
son  Thomas  Southouse,  I  charge  on  it  a 
rent  or  annuity  of  40/.  per  annum  to  be 
paid  to  my  daughter  Ann  Pellatt,  for  and 
during  her  natural  life ;  and  an  anouity  of 
40/.  per  annum  to  be  paid  to  my  daughter 
Elizabeth  Parker  for  and  during  her  natural 
life.'   And  in  another  part  of  the  said  will, 
as  follows: — '  And,  from  and  after  the 
decease  of  the  said  Thomas  Southouse,  I 
give  and  devise  the  said  fiurms,  &&,  at 
Ravensdon,  and  my  houses  in  the  occupa- 
tion of  the  late  Watkins,  and  Mrs.  May, 
now  Mrs.  Hayes,  to  the  first  son  of  the 
body  of  the  said  Thomas  Southouse  law- 
fully beffotten,  and  the  heirs  male  of  the 
body  of  such  first  son  issuing;  and,  Ibr 
default    of  such   issue,   to    the   second, 
third,  and  fourth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  my  said 
Ef>n  Thomas  Southouse,  severally  and  sae- 
cessively  and  in  remainder,  one  after  ano- 
ther, as  they  and  every  of  them  shall  be 
in  seniority  of  age  and  priority  of  birth, 
and  the  several  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  sons,  and 
the  heirs  male  of  his  body  issuing,  being 
always  preferred  and  to  take  before  the 
younger  of  such  sons  and  the  heirs  males  of 
his  and  their  body  and  bodies  issuing.    I 
give  and  devise  part  of  the  said  messiL^ 
and  premises  unto  my  son  Samuel  Soatn- 
ouse,  for  his  life,  and  to  his  heirs  males  of 
his  body,  after  the  decease  of  my  son  Tho- 
mas Southouse,  and  his  heirs  males,  vix. 
my  farms  at  Upminster,  &Cm  and  the  Sun 
Tavern,  late  Mrs.  Hayes*,  in  the  Strand, 
in  St.  Martin's  in  the  Fields ;  and,  for  want 
of  issues  males  of  my  son  Thomas  and  my 
son  Samuel  Southouse,  after  their  decease 
I  give  the  aforesaid  farm  at  Upminster,  &e^ 
and  the  Sun  Tavern,  I  give  and  devise  to 
my  son   Edward's   four  sons,   to  Henry 
Southouse,  to  Edward  Southouse,  to  Tho- 
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mas  Southouse,  and  to  William  Southouse, 
my  four  grandsons.     And   I  do  further 
give  to  my  four  grandsons^  as  above,  after 
the  decease  of  my  son  Thomas  Southouse 
and  his  heirs  males,  all  my  farms,  &c.,  at 
Ravensdon   in    Bedfordshire;    and   I   do 
hereby  order  to  be  paid  out  of  the  pre- 
mises as  is  before  given  to  my  son  Samuel 
Southouse  and  his  heirs  males,  and  also  my 
four  above  grandsons,  out  of  their  pre- 
mises, in  proportion  to  the  value  of  the 
several   rents  [to    pay  certain  annuities 
mentioned  in  the  will] ;  and  then,  after  the 
decease  of  my  son  Thomas  Southouse  and 
his  heirs  males,  and  after  the  decease  of 
my  son  Samuel  Southouse,  and  his  heirs 
males,  then  I  give  all  the  above  said  farms 
and  premises  and  messuages  to  my  above 
said  four  grandsons,  they  to  have  share 
and  share  all  alike  of  all  the  aforesaid 
premises;  and  then  I  give  to  the  heira 
males  of  all  my  said  grandsons,  and  then  to 
go  to  my  grandsons*  heirs  males,  that  part 
that  belonged  to  their  father,  and  then  to 
them,  and  then  to  the  last  liver,  to  their 
heirs  males  of  my  said  grandsons ;  and, 
for  want  of  issue  males  of  my  grandsons,  I 
give  my  grandson  Henry  Southouse,  son 
of  my  son  Henry  Southouse,  and  to  his 
heirs  males  of  his  body  lawfully  to  be 
begotten;  and,  for  default  of  such  issue 
male,  to  my  nephew  William  Southouse 
and  his  heirs  males,  and  to  my  nephew 
Samuel  Southouse  and  his  heirs  males, 
and  to  my  grandson  Edward  Parker,  and  his 
heirs  males ;  and,  for  want  of  such  issue 
male,  I  will  that  the  same  remain  to  my 
own  right  heirs  for  ever/ 

''  The  testator,  from  the  time  of  making 
his  said  will,  until  and  at  the  time  of  his 
decease,  remained  seised  as  aforesaid  of 
the  said  freehold  part  of  the  Sun  Tavern, 
and  died  in  or  about  March  1744,  being 
survived  by  his  said  sons  Thomas  and 
Samuel,  and  by  his  four  grandsons,  Henry, 
Edward,  Thomas,  and  William. 

"  In  or  about  the  year  1779,  Thomas, 
one  of  the  said  four  grandsons  of  the  tes- 
tator, died,  leaving  no  issue  male. 

*'  In  or  about  the  same  year,  William, 
another  of  the  said  grandsons,  died,  leav- 
ing issue  male  of  his.  body  lawfully  besot- 
ten  only  two  sons,  Edward  and  John 
Carr. 

**  In  1789,  the  sajd  Thomas  and  Sainiiel» 


sons  of  the  testator,  were  both  deceased 
without  issue  male. 

<*  On  the  29th  of  September  1790,  by 
indenture  of  that  date,  between  Edward 
Southouse,  one  of  the  said  grandsons  of 
the  testator,  and  Charles  Southouse,  eldest 
son  lawfully  begotten  of  the  last-mentioned 
Edward  (and  described  as  his  eldest  son 
and  heir  in  the  said  indenture),  of  the  one 
part,  and  the  said  Edward  Southouse,  son 
of  the  said  William  Southouse  deceased, 
of  the  other  part — ^the  said  parties  of  the 
first  part  did  demise  unto  the  said  party  of 
the  second  pa^t  one  undivided  thurd  part 
or  share  of  the  freehold  part  of  the  Sun 
Tavern,  being  the  same  messuage  or  tene- 
ment in  the  said  will  described  as  the  Sun 
Tavern  (then  in  the  occupation  of  the  said 
lessee  or  his  under-tenants) — to  hold  the 
same  unto  the  said  lessee,  from  the  day  of 
the  date  of  the  indenture,  for  the  term  of 
ninety-nine  years  thence  next  ensuing, 
yielding  and  paying  unto  the  said  lessor 
Edward  and  his  assigns,  during  his  natural 
life,  and  after  his  decease  to  the  said  lessor 
Charles,  his  heirs  or  assigns,  the  yearly 
rent  of  9/. 

**  On  the  same  29th  day  of  September 
1790,  by  indenture  of  the  same  date,  be- 
tween Henry  Southouse,  another  of  the 
said  grandsons  of  the  testator,  and  Edmund 
Edward  Southouse,  eldest  son  lawfully 
begotten  of  the  said  last-mentioned  Henry 
(and  described  as  his  eldest  son  and 
heir  in  the  said  last-mentioned  inden- 
ture), of  the  one  part,  and  the  said  Edward 
(lessee  in  the  first-mentioned  indenture)^ 
of  the  other  part — the  said  parties  of  the 
first  part  did  demise  unto  the  said  party  of 
the  second  part  one  other  undivided  third 
part  or  share  of  the  said  freehold  part  of 
the  Sun  Tavern,  then  in  the  occupation  of 
the  said  lessee  or  his  under-tenants — ^to 
hold  the  same  unto  the  said  lessee,  from 
the  day  of  the  date  of  the  said  last-men- 
tioned indenture,  for  the  term  of  ninety- 
nine  years  thence  next,  yielding  and  pay- 
ing unto  the  said  lessor  Henry  and  his 
assigns,  during  his  natural  life,  and,  after 
his  decease,  to  the  said  lessor  Edmund 
Edward,  his  heirs  or  assigns,  the  yearly 
rent  of  6/.  ISs.  4d. 

**  Counterparts  of  the  said  leases  were 
also  dnly  executed  and  delivered  to  the 
respective  lessors,  and  prodnoed  in  eri* 
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deuce  at  the  trial  <m  the  part  of  the  leaear 
of  the  plaintiff. 

*'  On  die  5th  of  August  1791,  the  leasors 
in  the  indenture  first  mentioned,  by  their 
writing  obligatory  of  that  date,  became 
jointly  and  sererally  bound  to  the  lessee 
in  diat  indenture  in  the  penal  sum  of  200^. ; 
and,  after  reciting  that  the  obligor  Bdward 
Sottthottse  was  entitled  to  the  said  pre-> 
niaes  by  that  indenture  demised,  for  the 
terra  of  his  natural  life  only»  and  the  said 
obligor  Charlea  Southouae  was  entided 
diereto  as  tenant  in  tail^  after  the  decease 
of  his  father;  and  they  being  desirous  of 
aanng  the  expense  of  a  recovery,  and  that 
die  said  recited  lease  might  be  fnlly  per* 
Curmed  for  and  during  the  term  aforesaid, 
by  such  person  or  persons  as  should  take 
the  inheritance  of  the  said  premises  in 
remainder;  and,  to  the  end  and  purpose 
that  die  said  lease  might  continue  to  be  in 
force  lor  the  term  aforesaid,  the  said 
obligors  had  agreed  to  enter  into  the  said 
bond— -the  condition  of  that  obligation  was 
declared  to  be,  that,  if  the  said  Edward 
and  Charles,  the  c^hgors,  or  either  of  diem^ 
their  or  either  of  their  heirs,  executors  or 
administrators,  ahould  perform  the  agree- 
ments in  the  said  firstomentioned  inden* 
ture  on  the  part  of  the  lessors,  their  heirs 
and  assigns,  then  the  obKgation  shoidd  be 
ipoid. 

<'  On  the  5th  of  August  1791,  the  lessors 
in  the  indenture  saeondly  mentioned  exe- 
ented  to  the  said  lessee  a  writing  obligatory 
of  this  date,  and  to  the  like  efiect,  in  re* 
Speet  of  the  premnses  by  dienl  demised  as 
aibresaicL 

«<  In  iTdd,  the  said  Henry  Sondnose, 
grandson  of  the  testator,  and  lessor  in  the 
said  indenture  secondly  mendoned,  died, 
and  was  survived  by  the  said  Edmund 
fidwmrd,  hie  co^lesser,  and  only  issue  male« 

^  In  17M,  die  saad  Oharles  Soudionse, 
lessor  in  die  said  first-mendoncd  iaden* 
turor  4ki^  without  isane. 

<•  In  1799,  the  aaid  Edward  Soothonse, 
lessee  in  the  said  indentnves,  and  hia  said 
brother  John  Carr,  were  bodi  rinrriassid 
ssithont  issue* 

^  In  September  lUO^  die  said  Edwasd 
Southouse,  grandson  of  die  lestater  and 
leaser  in  the  said  fisst-mendenedindeature, 
disd^and  waesurvbred  by  Edward,  the  lea- 

of  the  pWndC,  Uesoo  andheir*«t4nin 


"  In  February  1«12,  die  said  Edmund 
Edward,  lessor  in  the  said  indenture  se* 
condly  mentioned,  died  without  issue. 
«  ''  The  defendant  J«akins  daimed  pos* 
sessicm  of  the  said  demised  premises  as 
assignee  of  the  estate  and  interest  of  the 
said  Edward  Southouse,  lessee  \inder  the 
said  leases  of  1790;  and  the  defendant 
Woodhouse  claimed  possession  of  the  same 
as  assignee  of  a  lease  granted  by  the  said 
last-mentioned  Edward  in  March  1795, 
purporting  to  be  a  demise  of  the  freehold 
part  of  the  Sun  Tavern,  for  aixty  years 
fVom  Christmas  1794. 

«<  On  die  28th  of  May  1917,  the  les- 
sor of  the  phundflP  wrote  and  sent  a  letter 
to  one  Thomas  Roe,  demanding  rent;  in 
answer  to  which  he  received  a  letter  writ- 
ten  and  addressed  to  him  by  Roe,  then 
aedng  aa  the  attorney  of  the  def^mdaat 
Jenkins,  in  whom  die  estate  and  interest  of 
the  siiid  Edward  Soudiouse,  the  leaase, 
were  then  vested ;  of  which  last-mentioned 
letter  the  fc^owing  is  a  copy  :^- 

"  '  Howard  Street,  Strand, 
Slst  May  1827. 

^  *  Sir, — Your  letter  of  the  28th  mstMit 
reached  me  in  due  course,  and  I  have  sent 
to  Messrs.  Robarts  &  Co.  to  pay  the  mo- 
ney, but  a  demur  arises  respecting  the 
receipt,  which  I  wish  to  have  and  they  de- 
stine giving,  apprehending  sosne  pcsiaky 
will  be  ineurred,  which  I  cannot  think  is 
the  ease.  The  diffieidty  may,  however,  be 
obviated  by  your  sending  througb  the  Chd^ 
tenham  Baidc  a  receipt  fnm  yonrselC  ta 
be  delivered  to  me  upon  payment  of  the 
money.  I  am  merely  an  agent,  and  there- 
Ibee  wish  to  have  a  regular  voucher. 

**  *  The  leases  under  whmh  the  rents 
are  payable  bear  date  the  29tii  of  Sep- 
tember 179D.  By  the  ene  a  rent  of  9/L  ia 
reserved  to  Edward  Southouse  forhisliie^ 
and,  after  his  decease,  te  Chaxice,  \m  wamt 
his  heirs  or  assigns ;  by  the  other  a  rent 
igiSLlZs,  4€f.  is  reaerved  to  Henry  South- 
ouae fisr  Ufe,  widi  remainder  to  Bdmnnd 
t^dward  Seadionae,  his  heirs  or  aasigns. 

'^ '  As  ta  the  first  rent,  yon,  I  under- 
stand, are  tbe  youngest  ef  the  three  aooaef 
Bdwarc^  via*  ChnrpM,  George^  and  yonr- 
asUV  Charles  died  in  tk  lifetime  of  Us 
father,  leaving  George  and  yourself;  wheie^ 
tf  pevGeovge  bucsiaebeir^at-lawte  Charts. 
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**  *  George  also  died  in  the  lifetime  of 
is  father  (he,  George,  being,  aa  well  aa 
Charles,  a  bachelor),  whereupon  you  be- 
came heir  of  Creorge,  who  was  heir  of 
Charles.  There  was  also  another  brother, 
Henry,  younger  than  yourself. 

«  *  Edmund  Edward  Southouse  died  in 
1818,  a  bachelor ;  whereupon  the  property 
would,  as  I  am  informed,  devolve  to  the 
fiunily  of  your  father  Edward,  and  conse- 
quendy  to  you — if  a  recollection  which 
occurs  to  me  of  having  formerly  under- 
stood  that  Edmund  Edward  had  a  sister, 
be  erroneous ;  or,  it  may  be  that  she  died 
in  his  lifetime  and  without  children. 

"  '  My  first-traced  descent  proceeds 
upon  the  idea  that  both  Charles  and  George 
died  intestate  and  without  issue,  and  the 
second,  that  Edmund  Edward  so  likewise 
died,  and  further  that  he  left  neither  bro- 
ther nor  sister,  nor  any  child  of  such. 

"  '  I  shall  feel  obliged  by  your  inform- 
ing me  whether  my  conclusions  be  correct, 
or  in  what  manner  you  are  (which  I  have 
no  doubt  is  as  represented)  entitled  to 
6/.  I  Si.  4d.  If  you  will  please  so  to  do, 
and  forward  the  receipts  in  any  manner  to 
Messrs.  Robarts  &  Co.,  I  will  there  call 
and  exchange  money  for  them.  I  am,  &c. 

'< '  Thomas  Roe.* 

''  *  To  the  Rev.  E.  Southouse.' 

"  In  this  letter  the  said  Thomas  Roe 
inclosed  and  sent  to  the  said  lessor  of  the 
plaintiff  the  form  of  a  receipt,  of  which  the 
following  is  a  copy : — 

"  *  Received  of  Anthony  Jenkins,  Esq., 
by  the  payment  of  T.  Roe,  the  sura  of 
7/.  16s.  8<f.,  for  half  a  year's  rent  due  at 
Lady-Day  last,  as  reserved  by  two  sepa- 
rate indentures  of  lease,  each  dated  29th 
of  September  1790,  the  one  reserving 
a  yearly  rent  of  9/.,  and  the  other  of 
6/.  ISs.  4d. ;  each  being  for  premises  de- 
scribed as  one  undivided  third  part  of  the 
freehold  part  of  The  Sun  Tavern,  in  the 
parish  of  St.  Martin  in  the  Fields,  in  the 
county  of  Middlesex.' 

"  The  lessor  of  the  plaintiff,  from  the 
date  of  Mr.  Roe's  le'tt^r  till  the  giving  of 
the  notices  hereinafter  mentioned,  received 
from  time  to  time,  from  the  defendant  Jen- 
kins, the  several  rents  reserved  by  the 
said  several  indentures  of  1790;  and,  after 
Vol.  VII.  C.P. 


receiving  the  said  letter  from  the  said 
Thomas  Roe,  gave  receipts  for  the  said 
rents  according  to  the  form  inclosed  in 
that  letter;  the  first  of  those  receipts, 
being  for  the  whole  rent  that  had  becorae 
due  since  the  title  of  the  lessor  of  the 
plaintiff  accrued. 

'<  On  the  28rd  of  March  1827,  the  lessor 
of  the  plaintiff  gave  the  defendant  Jenkins 
notices  in  due  form  to  quit  the  several 
premises  demised  by  the  said  two  several 
indentures  of  1790  respectiyely. 

"  The  defendant  Jenkins  having  refused 
to  comply  with  such  notices,  the  lessor  of 
the  plaintiff,  after  the  expiration  of  the 
periods  in  such  notices  limited,  served  the 
declaration  in  this  action  in  April  1828, 
containing  a  demise  by  the  lessor  of  the 
plaintiff  on  the  2nd  of  April  1828,  with 
notice  to  the  tenants  to  appear  in  Easter 
term  following ;  and  in  that  term  the  de- 
fendants, having  obtained  leave  to  defend 
as  landlords,  entered  into  the  usual  rule  to 
confess  lease,  entry,  and  ouster. 

"  The  jury  found  that  the  lessor  of  the 
plaintiff  had  established  his  title,  but  that 
he  had  by  his  acts  confirmed  the  said  leases 
of  1790." 

The  question  for  the  opinion  of  the 
Court  was — 

"  Whether  the  lessor  of  the  plaintiff  was 
entitled  to  maintain  this  ejectment  for  the 
said  two  undivided  third  parts  of  the  pre- 
mises in  question,  or  for  either  of  them. 
If  the  Court  should  be  of  opinion  that  he 
was  entitled  to  maintain  the  same  for  both 
or  for  either  o£  them,  the  verdict  was  to 
stand  for  the  lessor  of  the  plaintiff  accord- 
ingly. But,  if  the  Court  should  be  of  opi- 
nion that  he  was  not  entitled  to  maintain 
the  same  for  either,  then  a  nonsuit  was  to 
be  entered." 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  Stephen,  for  the  lessor  of 
the  plaintiff. — The  lessor  of  the  plaintiff 
claims  by  this  ejectment  twq  distinct  undi- 
vided third  parts  of  the  demised  premi^Ms. 
The  first  question  to  be  considered  is, 
what  is  the  effect  of  the  devise,  and  what 
interest  passed  by  it.  It  was  clearly  the 
intention  of  tlie  testator  that  his  four  grand- 
sons should  take  as  tenants  in  common  in 
tail  male,  with  cross-remainders  between 
them.     As  to  one  third,  it  is  not  necessary 
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to  establish  cross-remainders,  the  lessor  of 
the  plaintiff  claiming  directly  as  tenant  in 
tail;  as  to  the  other  third,  however,  he 
claims  as  remainder-man  in  tail,  and  there- 
fore he  must  shew  that  cross-remainders 
arise  on  the  construction  of  this  devise. 
The  lease  granted  by  Edward  Southouse 
was  at  common  law  voidable,  being  made 
by  a  tenant  in  tail.  That  granted  by  Henry 
Southouse  was  absolutely  void,  and  could 
not  be  set  up  again  or  confirmed.  The 
lease  by  Edward  might  have  been  confirm- 
ed ;  but  the  facts  of  the  case  are  such  that 
the  jury  could  not  legally  find  that  it  was 
confirmed :  for  when  he  gave  receipts  for 
the  rent  (which  is  the  only  fact  upon  which 
the  jury  could  have  presumed  a  confirma- 
tion), the  lessor  of  the  plaintiff  was  igno- 
rant of  his  title.  In  Jenkins  d.  Yate  v. 
Church,  where  a  tenant  for  life  made  a 
lease  for  twenty-one  years,  and  died  before 
the  expiration  of  the  term,  and  the  remain- 
der-man in  tail  suffered  the  tenant  to  re- 
main in  possession  four  or  five  years, 
received  the  rent  regularly  during  that 
time,  and  then  gave  him  notice  to  quit, 
and  brought  an  ejectment.  Lord  Mansfield 
8aid(l) — "  This  is  a  void  lease,  and  not 
voidable  only.  But,  if  it  were  merely 
voidable,  the  acceptance  of  the  rent  alone, 
unaccompanied  with  any  other  circum- 
stances, is  not  a  sufficient  confirmation. 
It  cannot  be  a  confirmation,  unless  done 
with  a  knowledge  of  the  title  at  the  time." 
In  Doe  d.  Simpson  v.  Butc/ier(Jt)  it  was 
held  that  a  lease  void  against  a  remainder- 
man could  not  be  set  up  by  his  acceptance 
of  rent  and  suffering  the  tenant  to  make 
improvements  after  his  interest  became 
vested  in  possession.  Lord  Mansfield 
there  said — **  There  did  not  appear  to 
have  been  any  intention  either  to  confirm 
the  old  lease  or  to  grant  a  new  one.  Both 
parties  had  proceeded  under  a  mistake, 
and  had  supposed  the  original  lease  to  be 
good."  Here,  the  rent  was  received  on  a 
false  representation  of  the  parties  as  to  the 
nature  of  the  plaintiff's  interest. 

As  to  the  cross -remainders — Utile  per 
inutile  non  vitiatur.  There  is  undoubtedly 
great  exuberance  of  diction  in  the  will, 
still  the  intentioa  of  the  testator  is  suffi- 

(i)  Cowp.  483. 
(f )  Doug.  50. 


ciently  apparent;  he  clearly  meant  that 
no  part  of  his  property  should  go  over 
until  the  failure  of  issue  of  all  his  grand- 
sons, and  therefore  cross-remainders  ne- 
cessarily must  be  implied.  In  Doe  d.  Wat- 
son V.  Foxon  (3),  under  a  limitation  (after 
estate  for  life  to  A.  and  B.)  of  "  all  and 
every  the  said  premises  to  all  and  every 
the  younger  children  of  B.  begotten  or  to 
be  begotten,  if  more  than  one,  equally  to 
be  divided  amongst  them,  and  to  the  heirs 
of  their  respective  body  and  bodies  as 
tenants  in  common,  &c.,  and  if  only  one 
child,  then  to  such  only  child,  and  to  the 
heirs  of  his  or  her  body  issuing ;"  and,  for 
want  of  such  issue,  devise  of  the  said  pre- 
mises to  C.  N.,  &c.,  with  several  limita- 
tions over ;  and,  for  want  of  such  issue* 
the  testator  divided  the  said  premises  be- 
tween several  branches  of  his  family — it 
was  held,  that  cross-remainders  were  to  be 
implied  between  the  younger  children  of 
B.,  from  the  apparent  intention  of  the  tes- 
tator from  the  whole  of  the  will,  notwith- 
standing the  use  of  the  word  "  respective" 
in  such  devise.  That  case  was  confirmed 
by  Doe  d.  Gorges  v.  Webb  (4),  where  it 
was  held,  that,  wherever  it  appears  to  be 
the  intention  of  a  testator  that  the  whole 
of  his  estate  shall  go  together,  upon  the 
failure  of  issue  of  more  than  two  tenants 
in  common,  cross-remainders  shall  be  im- 
plied between  them  in  the  meantime,  in 
order  to  effectuate  that  intent.  The  oldest 
case  on  this  subject  is  that  in  Dyer  (5), 
where  cross-remainders  were  given  by  im- 
plication among  five.  In  Cooper  v.  Jones, 
there  was  no  ulterior  limitation  over»  and 
therefore  it  was  held  that  cross-remainders 
could  not  be  raised  by  implication,  Mr. 
Justice  Best  there  said  (6)—'*  In  all  the 
cases,  it  is  the  language  of  the  devise  over 
on  which  the  Courts  have  relied.  Here 
there  is  no  such  devise  in  the  will."  la 
Holmes  v.  Meynel{7),  where  a  testator 
gave  all  his  lands  to  his  two  daughters  and 
their  heirs,  equally  to  be  divided  between 
them,  and,  in  case  they  should  happen  to 
die  without  issue,  then  over — ^it  was  bdd 
that  the  daughters  took  estates  tail  with 

(3)  9  EMt,  36. 
<4)  1  TaunC  934. 

(5)  P.  303,  6. 

(6)  3  Ban.  «r  AM.  489. 

(7)  Sir  T.  Rajn.  45«. 
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crots-remaiiiders.  In  Wright  y.  Half ord(8)t 
a  testatrix  devised  lands  to  all  and  every 
the  daughter  and  daughters  of  P.  H.,  and 
to  the  heirs  of  her  and  their  hody  and  bo- 
dies, such  daughters,  if  more  than  one,  to 
take  as  tenants*  in  common,  and  not  as 
joint  tenants;  and,  for  default  of  such 
issue,  to  the  testatrix's  right  heirs — it  was 
held  that  the  daughters  took  cross-remain- 
ders. In  Alherton  v,  Pye(9)t  under  a 
devise  to  all  and  every  the  daughter  and 
daughters  of  B,  and  the  heirs  male  of 
such  daughter  or  daughters  equally  be- 
tween them,  if  more  than  one,  as  te- 
nants in  common;  and,  for  default  of 
such  issue,  then  over — it  was  held  that 
the  daughters  of  B.  took  cross-remain- 
ders. All  the  cases  are  collected  by  Mr. 
Serjeant  Williams  in  a  note  to  the  case  of 
Cooky,  Gerrard (I0)f  where  it  is  said  to 
be  clear  that  cross-remainders  may  be 
implied,  if,  by  any  expressions  to  be  found 
in  his  will,  it  appear  to  be  the  intention  of 
the  testator  to  create  them. 

Mr,  Serjeant  Wilde  and  Mr,  Serjeant 
Adam$,  for  the  defendants. — A  lease  grant- 
ed by  a  tenant  in  tail,  which  is  merely  void' 
able  as  not  being  warranted  by  the  statute 
S2  Hen.  8.  c.  28,  is  capable  of  confirma- 
tion (11).  The  jury  have  found  that  the 
lease  by  Edward  Southouse  was  confirmed 
by  the  acts  of  the  lessor  of  the  plaintiff. 

The  question  is,  whether  cross-remain- 
ders are  created  by  this  devise.  In  Powell 
on  Devhee  all  the  authorities  are  collected, 
and  the  result  summed  up.  It  is  there 
said,  that  (12) — <*  Under  a  devise  to  seve- 
ral persons  in  tail,  being  tenants  in  com- 
mon, with  a  limitation  over  in  default  of 
such  issue,  cross-remainders  are  to  be  im- 
plied between  the  several  devisees  in  tail ; 
and  this  rule  applies  whether  the  devise  be 
to  two  or  a  larger  number,  though  it  be 
made  to  them  '  respectively,*  and  though 
in  the  devise  over  the  devisor  have 
not  used  the  words,  '  the  said  premises,' 
or  '  all  the  premises,'  or  '  the  same,'  or 
any  other  expression  denoting  that  the 
ulterior  devise  was  to  comprise  the  entire 
property,  and  not  undivided  shares."  There 

(8)  Cowp.31 ;  s.c  Lofft,  443. 

(9)  4  Term  Rep.  710. 

(10)  1  Wma.  Saund.  185,  n.  (6). 

<  1 1 )  Co.  litt.  46,  6 ;  4  CriUM's  Jyig,  Srd  edit  75. 
(Itf)  Third  edit. by  Jannvi,  vol.t^  604-^6t3. 


is  not  in  this  case  the  absence  of  those 
words,  the  absence  of  which  has  given  rise 
to  that  doctrine.  The  remainder  over  here 
is  not  an  ultimate  remainder  over  to  the 
right  heirs  of  the  testator ;  there  is  an  in- 
termediate remainder — to  Henry,  another' 
grandson.  The  will  is  not  framed  upon 
any  general  view  of  the  testator,  but  con- 
tains an  arbitrary  disposition  of  his  pro- 
perty. The  issue  of  Edward  Southouse 
were  not  the  primary  objects  of  the  testa? 
tor's  bounty.  The  four  grandsons  took  as 
tenants  in  common.  I'heir  children  were 
to  take  *'  that  part  that  belonged  to  their 
&ther*"  The  language  of  the  will  is  such^ 
as  to  rebut  the  implication  of  cross- 
remainders.  Cross-remainders  can  only 
be  implied  when  there  appears  to  be  no 
sensible  meaning  in  the  will  without  im- 
plying them.  In  Cooper  v.  Jones,  Lord 
Chief  Justice  Abbott  said  (13)--"  It  is 
admitted  that  no  case  can  be  cited  in  which 
the  Courts  have  defeated  the  claim  of  the 
heir-at-law,  unless  there  are  words  in  the 
will  by  which  the  testator  has  elearly  indi- 
cated his  intention  that  the  heir-at-law 
shall  take  nothing  until  the  happening  of 
some  particular  event." 

Lord  Chief  Justice  Best, — This  was  an 
action  of  ejectment  brought  to  recover  two 
undivided  third  parts  of  a  messuage  called 
The  Sun  Tavern,  of  which  Henry  South- 
ouse, under  whose  will  the  lessor  of  the 
plaintiff  claims,  was  seised  in  fee.  Edward, 
the  grandson  of  the  testator,  and  father  of 
the  lessor  of  the  plaintiff,  being  tenant  in 
in  tail  of  one  undivided  third  part  of  the 
premises  in  question,  in  the  year  1790 
granted  a  lease  of  his  share  for  ninety-nine 
years;  Henry,  the  uncle  of  the  plaintifi^ 
being  also  tenant  in  tail  of  another  undi- 
vided third  part  of  the  premises,  in  the 
same  year  demised  his  share  for  a  like  term. 
The  interest  in  the  premises  demised  by 
Edward,  descended  to  the  lessor  of  the 
plaintiff  as  his  son  and  heir  in  tail ;  and 
therefore  the  lease  by  him  was  not  void, 
but  voidable  only,  and  might  be  confirmed. 
The  jury  have  found  that  that  lease  was 
confirmed  ;  and  I  think,  properly.  He  had 
every  means  of  informing  himself  of  his 
title,  and  he  received  rent  for  ten  years^ 

(13)  3  Ban.  &  Aid.  4S8. 
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As  to  that  part,  therefore,  I  think  he  is  not 
entitled  to  recover.  Witli. respect  to  the 
other  third,  which  was  demised  by  his  unde 
Henry,  and  which  the  lessor  of  the  plaintiff 
claims  as  remainder-man  in  tail,  I  think  he 
is  entitled.  That  lease,  being  not  within 
the  statute  S%  Hen.  8.  c.  28,  was  not  capa- 
ble of  confirmation,  being  absolutely  void. 
Some  parts  of  this  will  are  quite  unintel- 
ligible ;  but  enough  appears  to  shew  that  the 
testator  did  not  intend  that  any  part  of  his 
estate  should  go  over,  until  the  entire  failure 
of  issue  of  his  four  grandsons.  Can  we  col« 
lect  from  the  language  of  the  will,  that  no 
subsequent  taker  was  to  have  any  interest 
until  a  total  failure  of 3uch issue?  I  think 
we  can  come  to  that  conclusion.  The  four 
grandsons  took  as  tenants  in  common  in 
tail.  The  devise  is  "  to  the  testator's  four 
grandsons,  share  and  share  alike,  and  to  all 
Uieir  heirs  male;  and  then  to  go  to  his 
grandsons'  heirs  males,  that  part  that  be* 
longed  to  their  father ;  and  then  to  them, 
and  then  to  the  last  liver  (by  which  I  under- 
stand«  '  the  last  of  the  four  grandsons'),  to 
their  heirs  males  of  his  said  grandsons; 
and,  for  want  of  issues  males  of  his  grand* 
sons,  he  gives  to  his  grandson  Henry 
Southouse,  son  of  his  son  Henry  Southouse, 
and  to  his  heirs  male  of  his  body  lawfully 
to  be  begotten."  The  estate  was  not  to  go 
over  until  the  failure  of  issue  of  the  grand* 
sons;  nor  to  pass  to  the  heir-at-law  until 
the  failure  of  issue  of  Henry  Southouse. 
That  clearly  establishes  cross-remainders. 
There  can  be  no  subsequent  confirmation  to 
set  up  again  that  which  is  absolutely  void. 

Mr,  Justice  Park, — I  fully  concur  in  what 
has  fallen  from  my  Lord  Chief  Justice.  The 
words  of  this  will  are  sufficient  to  shew  a 
probable  intention  in  the  testator  to  create 
eross-remainders  between  his  four  grand- 
sons. In  the  case  of  Cooper  v.  Jones,  there 
was  no  devise  over.  There,  the  testator  left 
a  farm  to  his  two  youngest  sons,  equally 
hetween  them,  share  and  share  alike,  en- 
tailing it  **  on  their  male  heirs  being  bom  in 
.wedlock."  Lord  Chief  Justice  Abbott  said 
that  the  latter  words  only  ei^rged  the  pre- 
vious estate  for  life  into  an  estate  tail,  but 
left  untouched  the  question  as  to  the  tenancy 
in  common.  Mr.  Justice  Bay  ley  said,  '*  The 
usual  ground  on  which  the  Courts  of  Justice 
have  relied  for  raising  cross-remainders  by 
implication  is,  the  language  used  in  the  Hm" 


talum  over;'*  and  Mr,  Josdee  Best  said« 
**  In  M  the  cases,  it  is  the  language  of  the 
devise  over  on  which  the  C6iirts  have  relied." 
It  seems  to  tne  that  we  are  not  going  be- 
yond the  principle  there  laid  dowoy  when  we 
decide  that  in  this  caae*cros8Hwaaindeis 
may  be  implied. 

Mr,  Justice  Burraugh, — ^The  jury  found 
that  the  leases  in  question  were  confirmed, 
if  capable  of  confirmation.  The  first  lease 
was  voidable  only,  the  seeond  abs<dutely 
void.  The  latter  could  not  therefore  be 
confirmed.  The  former  might,  and  the 
jury  have  found  that  it  was. 

Mr,  Justice  Gaselee  concurred. 

Postea  to  the  lessor  of  ike  piam^t 
as  to  onc'tlurd. 


1829.     >    aaiTTBN  amb  otbxbb  v. 
May  16.  3  hitohbs.  * 

Composition-deed — Construction  andef- 
feet  of. 

By  an  tigreement  eniered  talo  frffwen  the 
defendant  and  fus  eredUcrSf  reeking  thai  the 
defendant  was  indebted  to  his  stdd  credkars 
in  the  several  turns  of  money  set  opposUe  tv 
their  respective  names  in  the  eeheAtle  ikere^ 
under  wriitenf  the  creditors,  in  coneideratiem 
of  a  composition  of  iOi.  m  ffo  pamsd,  mpon 
and  in  respect  of  their  vsad  eeveral  dAis, 
agreed  to  esteeute  a  general  releeue.  This 
deed  was  exeeyied  hy  the  pkuniifi*  Bemdes 
the  amoiusU  inverted  in  the  schedaie  eu  the 
ddft  of  the  piaint^s,  they  held  a  hUi,  tf 
whieh  the  insolvent  was  the  dmmer»  nis 
billf  having  etfterwards  been  diskammred  by 
the  acceptor^  was  pui  in  smi  agmui  the  uh 
solvent: — Held,  that  the  releaee  oanfainedin 
the  deed  operaUd  m  discharge  ef  ike  tasel- 
vent's  lialnUty^  the  eoneeahneni  oftkeameead 
of  the  debt  being  in  effect  a  Jramd  vfvn  Oe 
other  creditorvm 

This  was  an  action  of  aBsampsit  od  a  bill 
of  exchange  for  400/.,  bearing  date  the 
1st  of  August  1S£5,  drawn  by  the  defes- 
dant  upon  and  accepted  by  one  James 
Murphy,  payable,  at  nine  months  afterdate, 
to  the  defendant's  order,  in  London,  and 
indorsed  by  the  defendant  to  Messrs.  Sard 
&  Co.,  and  by  then  to  the  plaintiA. 


EASTER  TERM,  lSt9. 


189 


At  the  trial,  before  the  Lord  Chief  Jue- 
tioe,  at  the  Sktinge  at  Guildhall  after  last 
Michadnas  term,  a  deed  of  compotitioii 
entered  into  by  the  defendant  with  his  aeve> 
ral  creditora,  was  put  in. 

This  deed  of  conposition  was  as  f<d- 
lows: — 

"To  aU  to  wbmsi  these  presents  shall 
come,  We  whose  names,  hands  and  seals 
are  heremito  set,  subscribed  and  affixed, 
creditors  respectively  of  Henry  Hughes,  of 
&C.,  severally  send  greeting: — Whereas, 
the  said  Henry  Hughes  is  and  stands  justly 
indebted  unto  us  his  said  creditors  in  the 
several  sums  of  money  mentioned  and  set 
forth  in  the  first  column  of  figures  set  oppo- 
site to  our  respective  names  in  the  schedule 
hereunder  written ;  and  whereas  the  said 
Henry  Hughes,  by  reason  of  various  losses 
and  misfortunes  in  trade,  is  rendered  unable 
to  pay  his  said  creditors  the  full  amount  of 
tlieir  said  several  debts,  and  has  therefore 
proposed  and  agreed  to  pay,  and  we  bis  said 
several  creditors  have  agreed  to  accept  and 
take,  a  composition  of  10«.  in  the  pound 
upon  the  amount  of  and  in  full  for  our 
respective  debts,  by  &^e  instalments,  pay- 
able respectively  at  the  times  and  in  the 
proportions  following,  that  is  to  say ;  3s. 
in  the  .pound  at  lour  months,  2s*  in  the 
pound  at  eight  months,  Ss»  in  the  pound  at 
twelve  months,  1«.  6dw  in  the  pound  at  fif- 
teen months,  and  It.  6d»  in  the  pound,  re- 
sidue of  the  said  composition,  at  eighteen 
months  after  date;  the  first  four  of  the 
said  instalments  to  be  secured  by  the  pro- 
missory notes  of  the  said  Henry  Hughes, 
and  the  last  of  the  said  payments  to  be 
guaranteed  or  secured  by  bills  or  promis- 
sory notes  to  be  drawn  or  accepted,  as  to 
one  half  part  in  amount,  by  G.  M.,  and  as 
to  the  other  half  part,  by  W.  G. :  and,  upon 
receipt  of  such  bills  and  notes,  we  the  said 
several  creditors  have  agreed  to  execute  to 
the  said  Henry  Hughes  such  general  re- 
lease as  is  hereinafter  contained.  Now 
know  ye  that  we,  the  said  several  creditors 
of  febe  said  Henry  Hughes,  in  pursuance 
and  in    performance  of  the  said  recited 


sgreement  by  us  and  on  our  parts,  and  in 
consideration  of  the  said  composition  or 
sum  of  1  Of.  in  the  pound,  upon  and  in  re- 
spect of  our  said  several  debu,  claims  and 
demands,  upon  or  against  the  said  Henry 
Hughes  secured  to  Im  paid  unto  us  vespec- 
tiveiy  in  manner  afi»resaid,  have,  and  ^aob 
and  every  of  us  hath,  for  and  on  behalf  of 
ourselves  and  our  several  and  respective 
partners,  remised,  released,  and  for  ever 
quitted  claim  and  dischafged,  and  by  these 
presents  do,  and  each  and  every  of  us 
doth,  remise,  release^  and  for  ever  quit 
claim  and  discharge  unto  the  said  Henry 
Hughes,  bis  heirs,  executors  and  admini- 
strators, all  and  idl  manner  of  action 
and  actions,  suit  and  suits,  cause  and  causes 
of  action  and  suits,  accounts,  reckonings, 
bills,  notes,  sura  and  sums  of  money,  and 
securities  for  money,  controversies,  damages, 
claims  and  demands  whatsoever,  which  we 
the  said  several  creditors  of  the  said  Henry 
Hughes,  or  any  or  either  of  us,  ever  had  or 
now  have,  or  which  we  or  any  or  either  of 
uSk  or  any  or  either  of  our  respective  heirs, 
executors,  &c.,  can,  shall  or  may  have,  sue 
for,  claim*  challenge  or  demand  of,  from  or 
against  the  said  Henry  Hughes,  for  or  on 
account  of  any  debt,  claim  or  demand  of' 
us,  or  any  or. either  of  us»  in  respect  of 
any  security,  account  or  reckoning  now 
standing  and  being  between  us  or  any 
or  either  of  us,  or  any  part  or  parts  thereof, 
with  or  against  the  said  Henry  Hughes,  or 
for  or  on  account  of  any  other  matter, 
cause  or  thing  whatsoever,  from  the  begin- 
ning of  the  world  to  the  day  of  the  date  of 
these  presents  (save  and  except  the  said 
bills  of  exchange  and  promissory  nol^  for 
.securing  the  payment  of  the  said  composi- 
tion as  aforesaid).  In  witness  whereof  we 
have  hereto  set  our  hands  and  seals  the 
10th  of  May  18£9." 

The  names  of  the  several  creditors  were 
inserted  in  a  schedule  at  the  foot  of  the 
composition  deed,  together  witji  the  amounts 
respectively  due  to  them.  In  this  schedule 
the  plaintifis'  names  and  the  amount  of  their 
debt  were  inserted  thus : — 


Names  of  Creditors. 

Amount  of  Debts. 

Amoant  of  Composition. 

Britten,  Wilsop*  &  Meek. 
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As  to  that  part,  therefore,  I  think  he  is  not 
entitled  to  recover.  Witii. respect  to  the 
other  third,  which  was  demised  by  his  ancle 
Henry,  and  which  the  lessor  of  the  plaintiff 
claims  as  remainder-man  in  tail,  I  think  he 
is  entitled.  That  lease,  being  not  within 
the  statute  SZ  Hen.  8.  c.  28,  was  not  capa*- 
ble  of  confirmation,  being  absolutely  void. 
Some  parts  of  this  will  are  quite  unintel- 
ligible ;  but  enough  appears  to  shew  that  the 
testator  did  not  intend  that  any  part  of  his 
estate  should  go  over,  until  the  entire  failure 
of  issue  of  his  four  grandsons.  Can  we  col- 
lect from  the  language  of  the  will,  that  no 
subsequent  taker  was  to  have  any  interest 
until  a  total  failure  of  such  issue?  I  think 
we  can  come  to  that  conclusion.  The  fbar 
grandsons  took  as  tenants  in  common  in 
tail.  The  devise  is  "  to  the  testator's  fbar 
grandsons,  share  and  share  alike,  and  to  all 
their  heirs  male;  and  then  to  go  to  his 
grandsons'  heirs  males,  that  part  that  be* 
longed  to  their  father ;  and  then  to  them, 
and  then  to  the  last  liver  (by  which  I  under- 
stand^  '  the  last  of  the  four  grandsons'),  to 
their  heirs  males  of  his  said  grandsons; 
and,  for  want  of  issues  males  of  his  grand- 
sons, he  gives  to  his  grandson  Henry 
Southouse,  son  of  his  son  Henry  Southouse, 
and  to  his  heirs  male  of  his  body  lawfully 
to  be  begotten."  The  estate  was  not  to  go 
over  until  tlie  failure  of  issue  of  the  grand- 
sons; nor  to  pass  to  the  heir-at-law  until 
the  failure  of  issue  of  Henry  Southoose. 
That  clearly  establishes  cross-remainders. 
There  can  be  no  subsequent  confirmation  to 
set  up  again  that  which  is  absolutely  void. 

ilfr.  Justice  Fork, — I  fully  concur  in  what 
has  fallen  from  my  Lord  Chief  Justice.  The 
words  of  this  will  are  sufficient  to  shew  a 
probable  intention  in  the  testator  to  create 
cross-remainders  between  his  four  grand- 
sons. In  the  case  of  Cooper  v.  Jones,  there 
was  no  devise  over.  There,  the  testator  left 
a  farm  to  his  two  youngest  sons,  equally 
between  them,  share  and  share  alike,  en- 
tailing it  "  on  their  male  heirs  being  bom  in 
wedlock."  Lord  Chief  Justice  Abbott  said 
that  the  latter  words  only  enlarged  the  pre- 
vious estate  for  life  into  an  estate  tail,  but 
lefb  untouched  the  question  as  to  the  tenancy 
in  common.  Mr.  Justice  Bay  ley  said,  *'  The 
usual  ground  on  which  the  Courts  of  Justice 
have  relied  for  raising  cross-remainders  by 
implication  is,  the  language  used  in  the  linU' 


talwn  over;'*  and  Mr<  Jastke  Best  said, 
**  In  dl  the  cases,  it  is  the  lan^guage  of  the 
devise  over  on  which  the  Cdarts  have  reUed." 
It  seems  to  me  that  we  are  not  going  b^ 
yond  the  principle  there  laid  down,  when  we 
decide  that  in  this  caae*crosa»ienainden 
may  be  implied. 

Mr,  Justice  £tirroii^A.-*Tbe  jury  found 
that  the  leases  in  question  were  confinaedy 
if  capable  of  confirmation.  The  first  lease 
was  voidable  only,  the  second  absolutdy 
void.  The  latter  could  not  therefore  be 
confirmed.  The  former  might,  and  the 
jury  have  found  that  it  was. 

Mr,  Justice  Gaselee  concurred. 

Postea  to  the  lessor  of  ike  fdaint^t 
as  to  one*  third. 


1829.       >      BKITTBN   AMB  OTBBaS   V. 

May  16.  3  huohbb.  * 

Composition-deed — Construction  and  ef- 
fect of. 

By  an  agreement  entered  i iile  hHween  tie 
defendant  and  his  eredUors^  recking  that  the 
defendant  was  indebted  to  his  said  erectors 
in  the  severed  suini  of  money  set  opponte  to 
their  respective  names  in  the  seheAUe  there* 
under  writtenf  the  creditors^  in  conwkration 
of  a  composition  of  lOr.  m  ffo  pefend^  wpon 
and  in  respect  of  their  s»d  eeveral  dehtSf 
agreed  to  esKcnte  a  general  release,  Thu 
deed  was  exeeutedhy  the  fdeuntifs.  Bemdes 
the  amomt  inverted  in  the  schedule  as  tie 
debt  of  the  plaint^s,  they  held  a  hiU,  ef 
which  the  insolvent  was  the  dimmer.  Ties 
bill,  having  afterwards  been  dukomemred  by 
the  acceptOTf  was  jmt  in  smt  agmn^  the  m- 
sobfont: — Held,  that  the  releeue  amtmnedin 
the  deed  operated  m  diseharge  of  the  ouel- 
vent's  liability^  the  coneeakMnt  qftheaaiemnt 
of  the  debt  being  in  effect  a  frond  ^fvn  Ae 
other  creditors. 

This  was  an  actbnof  assampsit  on  a  bill 
of  exchange  for  400/.,  bearing  date  dbe 
1st  of  Augnst  ISUt  drawn  by  the  defen- 
dant upon  and  accepted  by  one  James 
Murphy,  payable,  at  nine  months  after  date, 
to  the  defendant's  order,  in  London,  and 
indorsed  by  the  defendant  to  Messrs.  Sard 
&  Co.,  and  by  then  to  the 
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At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  SittiDgt  at  Guildhall  after  last 
Michaelnas  terQi»  a  deed  of  composition 
entered  into  by  the  defendant  with  his  seve- 
ral creditors,  was  put  in. 

This  deed  of  conposition  was  as  fol- 
lows : — 

"To  aU  to  wboMi  these  presents  shall 
eoue,  We  whose  names,  hands  and  seals 
are  hereunto  set,  subscribed  and  affixed, 
creditors  respectively  of  Henry  Hugbea,  of 
&<;.,  severally  send  greeting: — Whereas, 
the  said  Henry  Hughes  is  and  stands  justly 
indebted  unto  us  his  said  creditors  in  the 
several  sums  of  money  mentioned  and  set 
forth  in  the  first  n^umn  of  figures  set  oppo- 
site to  our  respective  names  in  the  schedule 
hereunder  written ;  and  whereas  the  said 
Henry  Hughes,  by  reason  of  various  losses 
jand  misfortunes  in  trade,  is  rendered  unable 
to  pay  his  said  creditors  the  full  amount  of 
their  said  several  debts,  and  has  therefore 
proposed  and  agreed  to  pay,  and  we  his  said 
several  creditors  have  agreed  to  accept  and 
take,  a  composition  of  1Q«.  in  the  pound 
upoti  the  amount  of  and  in  full  for  our 
respective  debts,  by  five  instalments,  pay- 
able respectively  at  the  times  and  in  the 
proportions  following,  that  is  to  say ;  8s. 
in  the  pound  at  four  months,  fts.  in  the 
pound  at  eight  months,  St.  in  the  pound  at 
twelve  months,  1«.  6d»  in  the  pound  at  fif- 
teen months,  and  Is.  Gd.  in  the  pound,  re- 
sidue of  the  said  composition,  at  eighteen 
months  after  date;  the  first  four  of  the 
said  instalments  to  be  secured  by  the  pro- 
missory notes  of  the  said  Henry  Hughes, 
and. the  last  of  the  said  payments  to  be 
guaranteed  or  secured  by  bills  or  promis- 
sory notes  to  be  drawn  or  accept^  as  to 
one  half  part  in  amount,  by  G.  M.,  and  as 
to  the  other  half  part,  by  W.  G. :  and,  upon 
receipt  of  such  biUs  and  notes,  we  the  said 
several  creditors  have  agreed  to  execute  to 
the  said  Henry  Hughes  such  general  re- 
lease as  is  hereinafter  contained.  Now 
know  ye  that  we,  the  said  several  creditors 
of  the  said  Henry  Hughes,  in  pursuance 
and  in   performance  of  the  said  recited 


agreement  by-  us  and  on  our  parts,  and  in 
consideration  of  the  said  composition  ov 
sum  of  lOif.  in  the  poiuid,  upon  and  in  re- 
spect of  our  said  several  debts,  claims  and 
demands,  upon  or  against  the  said  Henry 
Hughes  secured  to  be  paid  unto  us  vespec- 
tivdy  in  manner  afi»resaid,  have,  and  6ach 
and  every  of  us  hath,  for  and  on  behalf  of 
ourselves  and  our  several  and  respective 
partners,  remised,  released,  and  for  ever 
quitted  claim  and  dischaiged,  and  by  these 
presents  do,  and  each  and  every  of  us 
doth,  remise,  release^  and  for  ever  quit 
claim  and  discharge  unto  the  said  Henry 
Hughes,  his  heira,  executors  and  admini- 
strators, all  and  idl  manner  of  action 
and  actions,  suit  and  suits,  cause  and  causes 
of  action  and  suits,  accounts,  reckonings, 
bills,  notes,  sura  and  sums  of  money,  and 
securities  ibr  money,  controversies,  damages, 
claims  and  demands  whatsoever,  which  we 
the  said  several  creditors  of  the  said  Henry 
Hughes,  or  any  or  either  of  us,  ever  had  or 
jiow  have,  or  which  we  or  any  or  either  of 
us,  or  any  or  either  of  our  respective  heirs, 
executors,  &c.,  can,  shall  or  may  have,  sue 
for,  claim,  challenge  or  demand  of,  from  or 
against  the  said  Henry  Hughes,  for  or  on 
account  of  any  debt,  daim  or  demand  of' 
•us,  or  any  or  .either  of  us,  in  respect  of 
any  security,  account  or  reckoning  now 
standing  and  being  between  us  or  any 
or  either  of  us,  or  any  part  or  parts  thereof 
with  or  against  the  said  Henry  Hughes,  or 
for  or  on  aocount  of  any  other  matter, 
cause  or  thing  whatsoever,  from  the  begin- 
ning of  the  world  to  the  day  of  the  date  of 
these  presents  (save  and  except  the  said 
bills  of  exchange  and  promissory  notes  for 
.securing  the  payment  of  the  said  composi- 
tion as  aforesaid).  In  witness  whereof  we 
have  hereto  set  our  hands  and  seals  the 
lOtb  of  May  18£9." 

The  names  of  the  several  creditors  were 
inserted  in  a  schedule  at  the  foot  of  the 
composition  deed,  together  witgh  the  amounts 
respectively  due  to  them.  In  .this  schedule 
the  plaintifis'  names  and  the  amount  of  their 
debt  were  inserted  thus : — 


Names  of  Creditors. 

Amoaot  of  Debts. 

Amoavt  of  Composition. 

Britteo,  WUsoD*  &  Meek. 
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The  rest  of  the  ereditora  were  ignorant 
that  the  platntiflfs  held  the  bill  on  Murphy 
at  the  time  of  the  execution  of  the  deed. 

On  the  part  of  the  defendant,  the  case  of 
Holmer  ▼•  riner  (1)  was  relied  on  to  shew 
that,  where  a  party  has  several  demands, 
on  different  accounts,  against  a  person  who 
becomes  insolvent,  and  consents  to  execute 
a  deed  of  composition,  he  cannot  be  allowed 
to  split  his  demand,  and,  proving  only  part 
under  the  deed  of  composition,  sue  for  the 
remainder  at  a  subsequent  period. 

For  the  plaintiffs,  Pa/yUr  v.  Homer- 
iham  (2)  was  cited,  to  shew  that  the  gene- 
ral words  of  release  contained  in  the  deed 
were  restrained  by  the  recital  that  the 
defendant  was  indebted  to  the  creditors  in 
the  several  sums  mentioned  and  set  forth 
in  the  first  column  of  figures  set  opposite 
to  their  respective  names  in  the  schedule 
thereunder  written,  and  that  the  plaintiffs 
did  not  release  any  greater  sum  than  that 
so  set  opposite  their  names. 

His  Lordship,  however,  on  the  autho- 
rity of  Holmer  v.  Viner^  thought  that  the 
plaintiffs'  severing  their  demand  was  a 
fraud  upon  the  other  creditors,  who  might 
thereby  have  been  erroneously  led  to  sup- 
pose that  the  plaintiff  had  engaged  to  re- 
ceive a  composition  upon  the  whole  of 
their  claims,  in  common  with  themselves, 
under  the  terms  of  the  deed ;  and  he  ac- 
cordingly directed  a  nonsuit,  with  leave  to 
the  plain tifia  to  move  that  it  might  be  set 
aside  and  a  verdict  entered  for  them,  if 
the  Court  should  be  of  opinion  that,  under 
the  circumstances,  they  were  entitled  to 
recover. 

Mr.  Serjeant  Toddy,  in  the  last  term,  in 
pursuance  of  the  leave  so  reserved,  obtain- 
ed a  rule  ni$i,  on  the  ground  that  the 
manifest  intention  of  the  parties,  to  be  col- 
lected from  the  language  of  the  deed,  was, 
that  it  should  enure  to  discharge  only  those 
debts  which  were  mentioned  in  the  schedule 
referred  to,  and  not  to  a  general  discharge 
of  all  debts. 

Mr,  Serjeant  Wilde  now  shewed  cause. — 
Although  the  general  words  in  a  releiuie 
may  be  controlled  by  particular  stipula- 
tions, yet  the  obvious  intent  here  was,  that 
all  the  defendant's  creditors  should  receive 

(1)  1  £ap.  Rep.  131. 
(t)  4  Maa.  &  Selvr.  4^3. 


an  equal  composition  of  ten  shillings  in  the 
pound,  in  full  of  their  respective  debts ; 
the  object  of  the  deed  was  to  make  the 
debtor  a  free  man  on  payment  of  the  com- 
position. On  the  faith  of  this  release,  cer- 
tain persona  agreed  to  guarantie  diie  last 
instalments.  The  release  was  general,  and 
the  schedule  was  not  intended  to  limit  its 
general  operation,  but  was  a  mere  notice 
or  adjustment  of  the  amount  of  the  several 
debts.  The  fact  of  the  plaintifib'  having 
kept  back  a  large  portion  of  their  debt 
operated  a  fraud  upon  the  body  of  the 
creditors,  and  also  upon  the  sureties,  who 
were  thereby  deceived  as  to  the  nature 
and  extent  of  their  suretyship.  In  Jack- 
son V.  Loma8(S),  where  an  insolvent  as- 
signed his  effects  in  trust  for  his  creditors, 
and,  before  the  whole  of  them  had  exe- 
cuted the  deed,  one  of  the  creditors  signed 
it  on  the  faith  of  a  private  agreement  with 
the  insolvent,  securing  to  the  creditor  the 
remainder  of  his  debt — ^it  was  held,  that 
this  agreement  was  fraudulent  and  void. 
In  LeiceHer  v.  /2o<e(4),  as  the  condition  of 
their  signing  the  composition-deed,  the 
plaintiffs  stipulated  with  the  insi^vent  for 
a  collateral  security,  unknown  to  the  rest 
of  the  creditors,  who  afiterwards  executed 
the  deed — it  was  held,  that  such  private 
agreement  waa  a  fraud  upon  the  other  cre- 
ditors, and  void.  In  Holmer  v.  Finer^  the 
bills  which  formed  part  of  the  creditor's 
demand,  and  which  he  did  not  prove  under 
the  deed  of  composition,  were  not  due  at 
the  time  the  deed  was  executed  ;  yet  Lord 
Kenyon  said  that  the  creditor  could  not 
split  his  demand,  and  come  in  under  the 
composition-deed  for  part,  and  sue  for  the 
remainder  at  a  subsequent  time.  In  Cecil 
V.  Plaistow,  Mr.  Baron  Hotham  said  (5)— 
"  Where  there  is  a  composition  to  take  a 
smaller  sum  than  the  whole  debt,  a  creditor 
signing  it  cannot  afterwards  claim  any  other 
debt  then  due  to  him  'Hiis  was  a  composition 
by  which  creditors  agree  to  take  the  efiect 
of  their  respective  demands  in  a  less  bene- 
ficial manner  than  they  were  before  en- 
tided  to ;  and  signing  a  false  schedule  in 
order  to  induce  them  to  come  into  that 
measurCi  was  to  deceive  and  defraud  them.** 

(5)  4  Terai  R«p.  16«. 

(4)  4  EaM,  S7t, 

(5)  I  Aoatr.  fOS. 
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In  Harrkp  ▼.  ffatt(6)f  where  a  creditor 
executed  a  composition-deed,  although  he 
did  not  set  the  amount  of  his  debt  opposite 
to  his  name  in  the  deed,  yet  he  was  held  to 
be  bound  by  the  terms  of  the  composition, 
to  the  amount  of  his  then  existing  debt. 
With  respect  to  Payler  ▼.  Homersham, 
there  is  nothing  in  that  case  to  control  the 
present;  it  merely  decided,  that;  if  the 
provisions  in  a  deed  are,  upon  the  face  of 
them,  applicable  to  two  different  items,  it 
may  be  averred,  in  pleading,  to  which  of  the 
two  they  were  intended  to  apply. 

Mr,  Serjeant  Toddy  and  Mr,  Serjeant 
Janesy  in  support  of  the  rule. — The  cases 
cited  have  no  bearing  on  this,  for  there  the 
agreements  were  held  void,  either  on  the 
ground  of  fraud,  or  on  the  ground  that 
Che  creditors  had  expressly  contracted  to 
compound  for  the  whole  of  their  debts ; 
whereas,  here,  the  release  was  limited  to 
the  debts  inserted  in  the  schedule.  It  was 
not  pretended  at  the  trial  that  there  was 
any  fraud  in  fact.  In  Leicester  v.  Rose^ 
all  the  creditors  contracted  for  the  settle- 
ment of  their  whole  debts.  But  in  Payler 
V.  Homersham,  the  deed  recited  that  the 
defendant  stood  indebted  to  his  creditors 
in  the  several  sums  set  to  their  respective 
names,  and  that  they  had  agreed  to  take 
fifteen  shillings  in  the  pound  upon  the 
whole  of  their  respective  debts ;  and  the  re- 
lease contained  words  equally  large  with 
those  in  the  present  case — the  Court  there 
held  that  the  general  words  of  release 
were  restrained  by  the  previous  recital. 
That  case  was  confirmed  by  Lord  Chief 
Justice  Best,  in  the  case  of  Fenmell  v. 
Day  (7),  lately  tried  at  Guildhall.  The 
plaintiffs  in  that  case  proved  the  receipt  of 
a  sum  by  the  defendant  for  their  use.  The 
defendant  then  proved  a  general  release  by 
deed,  in  the  usual  form,  dated  and  executed 
by  the  plaintiffs  after  the  payment  to  the 
defendant.  On  the  release,  the  sum  of 
Sft5l,  4f.  6d,  was  written  opposite  the 
plaintiils'  names.  The  plaintiffs  then  pro- 
posed to  give  in  evidence  two  promissory 
notes  drawn  by  the  defendant,  payable  to 
the  plaintiffs,  dated  before  the  payment  of 
the  sum  to  the  defendantt  to  recover  which 


the  action  was  brought,  and  which  toge- 
ther amounted  to  the  precise  sum  of  825/. 
4is,  6d.  Upon  this  it  was  objected  for  the 
defendant,  that  the  notes  were  not  admis- 
sible in  evidence  to  alter  or  control  the  effect 
of  the  deed :  but  his  Lordship,  on  the  au- 
thority of  Payler  v.  Homersham^  held  that 
they  might  be  received ;  affirming  the 
principle  established  in  that  case,  that  ge- 
neral words  in  a  deed  may  be  restrained  by 
the  recital :  otherwise,  he  observed,  parties 
might  release  rights  of  which  they  were 
ignorant,  and,  intending  to  discharge  one 
debt,  would  discharge  another.  Harrky 
V.  fVall  was  a  case  of  manifest  fraud  ;  the 
party  did  not  specify  the  amount  for  which 
he  signed.  In  the  Nisi  Prius  report  of 
that  case.  Lord  EUenborough  said  (8) — "If 
a  creditor  signs  a  deed  of  this  nature,  and 
declines  to  specify  the  amount  of  the  debt 
for  which  he  compounds,  he  should  not 
subscribe  his  name  in  an  unqualified  man- 
ner, which  may  have  the  effect  of  inducing 
others  to  sign,  under  the  impression  that 
he  has  compounded  the  whole  of  his  de- 
mand." In  the  present  case,  however, 
there  was  no  intention  to  mislead  or  de- 
fraud; the  respective  creditors  specified 
in  the  schedule  the  amount  of  the  debts  to 
which  the  release  was  intended  to  apply. 
In  Cecil  v.  PlaisUnv,  the  proceedings  were 
in  a  court  of  equity,  and  instituted  on  be- 
half of  a  married  woman  who  had  been 
improperly  induced  to  join  her  husband  in 
the  security  for  the  composition;  and 
there,  too,  the  release  appears  to  have  been 
'general.  In  Holmer  v.  ^tner,  there  was 
express  evidence  of  fraud.  If  the  plain- 
tiff's demand  had  arisen  on  a  bond,  could 
the  defendant  have  pleaded  a  release  ?  Or» 
could  the  release  of  one  demand  operate 
in  discharge  of  another?  In  Harley  v. 
(Treemvoocf  (9),  where  a  creditor  proved  one 
of  several  bills  accepted  in  payment  of  the 
same  debt,  and  afterwards  dedared  against 
the  bankrupt  on  the  others — it  was  held, 
that  the  election  of  a  creditor  to  take  the 
benefit  of  the  commission  is  confined  to 
the  debt  actually  proved,  and  does  not  ex- 
tend to  distinct  debta  ifjusdem  generis  due 
at  the  same  time.  So,  here,  the  plaintifis 
might  be  willing  to  consent  to  take  a  com- 


i 


6)  1  Bam.  &  Aid.  103 ;  ■. c.  SStark.  N.P.C.  195. 

7)  MS.  C.P.  Mayl,  tSSS. 


(8)  2  Stark.  N.P.C.  198. 

(9)  5  Bam.  &  Aid.  95. 
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position  upon  one  debt»  but  not  upon  ano« 
ther  distinct  and  independent  debt. 

Lord  Cluef  Justice  Best, — I  am  still  of 
the  opinion  I  entertained  at  the  trial.  I 
think  it  is  inipossibie  to  say  that  this  debt 
is  not  released  by  the  deed.  The  case  of 
FenneU  t*  Day,  i  decided  on  the  authority 
of  Payler  ▼•  Homertham.  In  that  case, 
the  pomt  established  was,  that,  although 
there  are  general  words  of  release  in  a 
deed,  yet,  if  it  is  manifest  that  the  inten- 
tion of  the  parties  was  not  to  carry  it  so 
far  as  the  general  words  import,  they  may 
be  controlled  by  the  recital.  I  do  not 
mean  to  say  that  diere  was  any  moral  fraud 
m  this  case ;  but  there  was  fraud  in  law, 
for,  a  practice  of  this  description,  if  silac^ 
tioned,  would  necessarily  tend  to  the  en- 
couragement  of  moral  ^aod.  In  Hobmer 
r«  Fmer^  the  plaintiff  had  two  demands, 
and,  having  signed  the  deed  of  composition 
for  one  only,  and  not  for  the  other.  Lord 
Kenyon  said,  **  that  it  was  not  to  be  allow- 
ed, that  a  party  having  several  demands 
gainst  an  insolvent  person,  should  tpHi 
those  demands,  and  come  in  under  the  com- 
position-deed for  part,  and  sue  for  the  re- 
mainder at  a  subsequent  time;"  assigning 
as  a  reason,  that  it  would  operate  a  fraud 
upon  the  other  creditors,  as  well  as  an  op- 
pression of  the  debtor,  who  had  given  up 
all  his  property  to  constitute  a  fund  for 
their  benefit.  The  Court  of  King's  .Beneh 
afterwards  confirmed'  that  decision.  In 
Leicester  v.  Rose,  it  was  held,  that  the 
taking  a  different  security  from  the  debtor 
by  some  of  the  creditors,  was  a  fraud  upon 
the  others,  as  they  ought  all  to  be  placed 
in  the  same  situation ;  and  that,  where  the 
creditors  in  general  have  bargained  for  an 
equality  of  benefit^  and  mutuality  of  se- 
curity, it  was  not  competent  to  one  of 
them  to  take  any  partial  benefit  or  secn^ 
rity  to  himself.  The  case  of  Hasrhit  v.  Wall 
is  not  quite  applicable;  there  the  deed  was 
executed  in  blank,  the  creditor  not  having 
eet  the  amount  of  his  debt  opposite  to  his 
name.  Cecil  v.  PiaiHow  is  very  like  the 
pvmnt.  The  Court  of  Escehequer  there 
hiftld,  that,  where  a  creditor  obtains  from  his 
diibtor  a  new  of  separate  security  for  pavt 
of  his  demand,  and  takes  the  composition 
for  the  other  part  only,  it  is  a  fraud  upon 
the    other    creditors.       Per  Mr.    Baron 


Hot^am,  ^It  is  sn  unfiur  attempt  ta  gaio 
a  superior  advantage  orer  them  (the  oUier 
creditors),  by  a  fVaudulent  coBci»lmeBt  of 
ike  truth."  I  think  the  principle  is  so 
firmly  established  that  it  requres  na  fitrther 
aathorhy  to  support  it.  Where  parties 
agree  to  sign  a  composition-deed,  they  must 
all  stand  in*  the  same  situation ;  no  advan* 
tage  should  be  taken  by  any.  Apply  diat 
principle  to  the  present  case.  The  plain- 
iifGi  agreed,  in  common  with  the  rest  of 
the  defendant's  creditors,  to  take  a  compo- 
sition of  ten  shillings  in  the  pound.  The 
other  creditors  would  naturally  conclude 
that  they  signed  for  the  whole  of  their  de- 
mand, without  any  reservation;  whereas,  in 
fact,  they  did  not  sign  for  a  ^ird.  It  is  foir 
to  presume  that  the  creditors  consented  to 
accept  the  composition  on  the  foith  of  all  tc» 
ceiving  the  like  proportion.  Independently; 
therefore,  of  the  terms-  of  the  deed,  I  am  of 
i^inion,  that,  if  we  were  to  decide  infovoor 
of  tlie  plaintiff's  claim,  we  shonid  be  esta- 
blishing a  rule  that  would  inevit^ily  lead 
to  frauds  in  the  execution  of  instnmients 
of  this  nature.  Cases  of  bankruptcy  besr 
no  analogy  to  these.  There  is  no  concert 
between  the  bankrupt  and  the  creditors.  A 
man  is  generally  made  a  bankrupt  by  one 
creditor  without  the  privity  of  the  odieia. 
Here,  however,  the  compact  is  between  aU 
the  creditors.  Looking  at  the  terms  of 
this  release,  can  any  other  oonsiniction  be 
put  upon  it  than  tliat  it  is  a  release  of  ail 
the  debts  of  aU  the  defendant's  crediten  f 
If  the  debt  in  question  was  retained  with 
the  consent  and  privity  of  the  insolvent,  it 
was  a  fraud  upon  his  creditors;  if  without 
such  consent  and  privity,  then  it  was  a  fraud 
both  on  the  creditors  and  on  the  insolvent 
himself.  There  are  not  (as  has  been  con- 
tended) re  be  found  in  this  deed' any  wonls 
tending  to  limit  or  control  the  genend  words 
of  release.  Any  other  constnietion  would 
be  contrary  to  that  u^errimflk^Uef  that  sheoM 
ever  be  observed,  more  especially  on  occa- 
sions of  this  sort. 

Mr.  Jmtiee  Park^ — I  am  of  the  same  opi- 
nion. In  tlie  easeof /itcibAi  v.  Dwckmmc  (iOX 
A.  having  given  Bv  a  certtm  som  for  goods 
in  advancement  of  C,  a  secret  agteement 
between  B.  and  C.  that  the  latter  should. 

(10)  3  Term  Rtp.  551. 
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uy  B.  a  further  turn  for  the  goods,  was 
Ijpir  Lord  Kenyoo)  held  Toid,  as  a  fraud 
tspua  A.  That  principle  has  since  been 
universaUy  adopted,  and  is  still  acted  upon. 
It  is  clear,  from  the  language  of  this  deed, 
that  the  objeot  of  the  parties  was,  that  the 
debtor  should  be  discharged  from  all  debts 
then  due  to  the  several  creditors  who  agreed 
to  accept  the  composition,  and  who  signed 
the  deed«  The  sureties  for  the  payment  of 
the  last  instalment,  as  well  as  the  body  of 
the  creditors,  were  led  to  suppose  that  the 
insolvent  went  forth  to  the  world  a  free 
man.  I  think  there  is  no  ground  for  dis- 
turbing the  nonsuit. 

Mr.  Juitiee  Burrough,^^!  am  also  of  opi- 
nion that  the  nonsuit  ought  to  stand.  I 
admit,  that,  if  the  clear  intent  of  all  the 
parties  be  different  from  what  the  general 
words  of  the  deed  would  convey,  they  may 
be  controlled  by  the  particular  stipula- 
tions. In  the  late  case  of  WiihmgUm  v. 
Herrvng{\\\  we  were  caUed  upon  to  put 
a  construction  upon  a  power  of  attorney, 
which  we  there  held  to  give  authority  to  an 
agent  abroad  to  raise  money  on  account  of 
lus  principals,  although  such  an  unlimited 
authority  was  not  expressly  mentioned  in 
the  power ;  but  the  words  of  it  were  most 
comprehensive,  and  there  was  nothing  to 
control  them.  Here,  also,  the  release  con« 
tains  the  most  extensive  possible  words, 
which  are  not  controlled  by  the  recital,  or 
by  any  particular  stipulations  in  the  deed. 
The  meaning  of  the  parties  dearly  was,  that 
the  debtor  should  be  completely  released 
from  all  his  engagements,  on  payment  of 
the  several  instalments  of  the  stipulated 
oomposiuon. 

Mr*  Justke  6^iiitf2ee.— Although  I  am  not 
prepared  to  concur  in  the  decision  which 
the  Court  has  just  pronounced,  I  am  far 
from  regretting  the  conclusion  they  have 
come  to  ;  for,  the  rule  they  have  laid  down 
cannot  fail  to  be  beneficial  to  the  public,  as 
tending  to  the  prevention  of  frauds  in  the 
execution  of  instruments  of  this  nature. 
But  I  doubt  very  much  whether  such  a  de- 
cision is  quite  warranted  by  the  authorities. 
In  the  case  of  Holmer  v.  Ftaer,  the  debtor 
executed  an  assignment  o£aU  his  effeeU^  for 


the  benefit  of  the  creditors  at  large ;  there- 
fore, there  would  have  been  great  hardship 
in  holding  that  he  was  not  equally  dis- 
charged from  all  his  debts.   Here,  however, 
there  is  no  giving  up  of  property  by  the  in- 
solvent; and,  except  as  to  one  sixth,  no 
security  given  for  the  payment  of  the  com- 
position.    In  Leicester  v.  Rose,  there  was  a 
secret   stipulation   by  one  party   that  he 
should  have  a  better  security,  which  was  a 
direet  fraud  upon  the  rest  of  the  creditors. 
These  cases,  therefore,  as  well  as  the  others 
that  have  been  cited,  appear  to  me  to  be 
all  distinguishaUe  firom  the  present,  with 
die  exception  of  PayUr  v.   Hemersham^ 
which  in  my  opinion  is  precisely  in  point. 
The  judgment  now  pronounced  seems  to 
me  to  put  an  end  to  that  case.     The  Court 
Uiere  recognized  the  principle,  that  the  ge- 
neral words  of  a  release  have  reference  to, 
and  may  be  limited  and  controlled  by  a 
particular  recital.    Lord  Ellenborough  said 
— "  Conomon  sense  requires  that  it  should 
be  so;  and,  in  order  to  construe  any  in- 
strument truly,  you  must  have  regard  to 
all  its  parts,  and  most  especially  to  the  par- 
ticular words  of  it."     There  does  not  in 
this  case  appear  to  have  been  any  fraudu- 
lent concert  or  concealment  on  the  part  of 
the  plaintifis.     The  amount  of  the  bill  was 
not  included  in  the  debt  compounded  for, 
It  being  expected  that  the  acceptor  would 
honour  it.   In  Pearsall  v.  Summ€rs€U{\%\ 
this  Court  held,  that  the  extent  of  the  condi- 
tion of  an  indemnity-bond  might  be  restrain- 
ed by  the  recitals,  although  the  words  of  the 
condition  imported  a  larger  liability  than 
the  recitals  contemplated.     Here,  the  deed 
appears  to  me  clearly  to  designate  to  what 
particular  sums  it  was  intended  that  the  re- 
lease should  apply.     The  difficulty  I  feel 
is,  that  I  find  it  impossible  to  distinguish 
this  case  from  that  ofPayler  v.  Homer  sham; 
and  therefore  I  cannot  fully  concur  in  the 
judgment  that  has  now  been  pronounced  by 
the  rest  of  the  Court. 


Rule  dischargedt 


(If)  4Tfttiiit.  593. 


(tl)  Ant9,  Its ;  Lc.  3  Moore  &  P»yut,  SO, 
Vol.  Vll.  C.P. 
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MUERAT,  TOUCHBX. 


1809.       ) 

May  18.  5 
Recovery— Pa*«Vi^  of. 

The  Court  refused  to  allow  a  recooerff  to 
fMiit  where  the  christian  name  of  the  vouchee 
had  been  written  on  erasure  in  the  affidavit  qf 
the  commissioners  of  the  acknowledgment  qf 
the  warrant  of  attorney* 

Mr.  Serjeant  Taddy  moved  that  a  reco- 
very might  pass,  although  the  acknowledg- 
ment  of  the  warrant  of  attorney,  which  was 
Uken  in  the  East  Indies  (one  hundred  miles 
north  of  Calcutta),  was  not  taken  heforc 
a  notary  public,  but  before  a  Mr.  Scott,  a 
magistrate.  He  produced  an  affidavit  of  a 
gentleman  at  the  East  India  House,  that 
Scott  was  a  magistrate ;  and  he  cited  the  «ase 
oTDomviUe,  demandant;  Kinderley,  tenant ; 
Collier,  rottcAee  (1)— where  it  was  held, 
that,  if  a  warrant  of  attorney  for  suffering 
a  recovery  be  acknowledged  in  a  part  of 
the  East  Indies  far  disUnt  from  the  resi- 
dence of  any  notary  public  or  British  ma- 
gistrate^  an  affidavit  of  the  acknowledg- 
ment made  before  a  British  consul  or  agent 
there  will  suffice. 

There  was  also  an  erasure  m  the  affidavit 
of  one  of  the  commissioners,  of  the  due 
taking  of  the  acknowledgment  of  the  war- 
rant of  attorney  by  the  vouchee — ^the  name 
"  James"  being  erased  and  "  George  "  sub- 
stituted. 

Lord  Chief  Justice  Best.— The  ride  is 
strict,  that  no  recovery  can  be  allowed  to 
pass  where  there  is  any  erasure  or  interli- 
neation in  any  part,  unless  such  erasure  or 
interlineation  be  taken  notice  of  by  the 
commissioners  in  the  caption. 

Refused, 


[Note. — See  PricCf  demandant ;  WittiamSf 
tenant;  Lord  Somers,  vouchee  (4  Taunt« 
573)— where  a  nourial  seal  was  dispensed 
with  in  attesting  the  taking  of  the  acknow- 
ledgment of  a  vouchee  in  a  country  where 
the  notaries  did  not  use  a  seal. 

See  also  Bayleyt  demandant ;  Bremridge, 
tenant;  Adams,  vouchee  (7  B.  Moore,  872) 
— where  a  recovery  was  permitted  to  pass, 
although  in  the  affidavit  of  acknowledg- 

(1)  3  T«unt.  275. 


ment,  notarial  certificate,  &c.,  Demerara 
had  at  first  been  improperly  styled  an 
«<  island,"  which  word  had  been  struck  out 
by  some  person  there,  and  the  word  "  co- 
lony ••  substituted  by  way  of  interlineation. 
See  also.  Still,  demandant;  Raymond,  te^ 
nant;  Laws,  vouchees:  (1  M.  &  P*  136, 
s.  c.  4  Bing.  425,  s.  c.  8  Law  J.  C.P.  46)— 
where  the  word  •'  sixteenth''  was  written  on 
an  erasure  in  the  f'ttmf  of  the  affidavit  of  the 
commissioners  of  the  due  acknowledgment 
of  the  warrant  of  attorney  by  one  of  the 
vouchees ;  and  the  recovery  passed.] 


1829.   >    OABMBa  V.    SHEI.LKT  AND 

May  19.  3  othbbs. 

Friendly  Society — Constructknof  rules  of 

By  the  rules  qf  a  friendly  society,  a  cam^ 
mittee  was  empowered  to  detemune  allgrieV' 
ances,  differences,  and  £»putes  which  might 
arise  relative  to  the  affasrs  of  the  Sodeiy 
(subject  to  an  appeal  to  two  magistrates), 
and  it  was  provided  that  each  menwer  Atmld 
pay  ^s.  annually  to  the  societ^s  doctor. 
The  plaintiff'  was  duly  appointed  to  that 
office.    The  committee  dismissed  him  and  i^ 
pointed  another  in  his  stead.    An  appSea* 
turn  was  thereunon  made  to  two  magi^rates, 
who  recommended  that  a  general  meeting  of 
the  society  should  he  convened.     At  tins 
meeting,  a  large  majority  of  the  members 
voted  for  the  plaintiff.    In  an  action  agmmst 
the  stewards  of  the  society  to  recover  the 
amount  of  the  contrtbuitioni  received  bu  them 
from  the  members,  for  the  sermcee  of  the  doc- 
tor, subsequently  to  the  disnussal  oftkepkm- 
tiff,  the  jury  found  that  the  committee  had 
not  actedhonlMe  in  dismissing  ^mi  Held, 
that  the  plaint^  was  entitled  to  retain  the 
verdict,  the  matter  not  being  a  grievance  or 
dispute  wUhin  the  jurisdiction  qf  the  com- 
mittee. 

This  was  an  action  of  assumpsit.  The 
declaration  contained  counts  for  money  bid 
and  received  by  the  defendants  to  the  plain- 
tiff's  use,  and  for  money  due  npon  an  ac- 
count stated  between  them. 

The  cause  came  on  fi>r  trial  before  Mr. 
Justice  Gaselee,  at  the  last  Assiies  for  the 
county  of  Stafford,  when  the  jury  found  a 
verdict  for  the  plaintiff    damages  15/.  9u — 
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subject  to  the  opinion  of  the  Coart  upon 
the  following 

CASE. 

*'  The  plaintiff  it  a  surgeon  and  apothe- 
cary. In  the  year  1821,  a  Friendly  Society 
was  established  at  Yoxall,  subject  to  cer- 
tain rules,  orders,  and  regulations,  which 
were  in  due  manner  allowed,  confirmed  and 
approved  by  the  Justices  of  the  Peace  as- 
sembled at  the  General  Quarter  Sessions 
of  the  Peace  for  the  county  of  Stafford, 
held  by  adjournment  on  the  10th  of  August 
1 822 ;  and  the  said  rules,  orders,  and  regu- 
lations, as  well  as  the  tables  of  the  society, 
were  on  the  same  day  deposited  with  the 
clerk  of  the  peace,  and  enrolled  at  the  same 
Sessions.  Among  the  said  rules,  orders 
and  regulations  are  the  following,  viz. : — 

'*  First — *  That  the  society  was  esta- 
blished for  the  purpose  of  raising  by  sub- 
scription from  the  several  members  thereof, 
and  by  voluntary  contributions,  a  stock  or 
fund  for  their  mutual  relief  and  maintenance 
in  old  age,  sickness,  and  infirmity,  and  for 
the  benefit  of  the  widows  and  representa- 
tives of  deceased  members  in  certain  cases, 
and  for  no  other  purposes  whatsoever.' 

''  Second — '  That  twelve  discreet  and 
intelligent  persons,  members  of  the  society, 
should  be  annually  chosen  as  a  committee, 
which  committee,  or  any  five  of  them,  in- 
cluding the  stewards  or  their  proxies,  should 
have  the  power  to  inquire  mto,  settle  and 
determine  all  grievances,  differences  and 
disputes  whatsoever  which  might  or  should 
arise  relative  to  the  affairs  of  the  society, 
save  and  except  that  the  parties  aggrieved 
might  appeal  to  any  two  magistrates,  as 
empowered  by  the  acts  relating  to  friendly 
societies — that  the  committee,  under  the 
control  of  the  high  and  deputy  stewards, 
should  have  power  to  lend  and  dispose  ojf 
the  society's  money  at  interest,  in  such  way 
and  manner  and  in  such  sums  as  they  be- 
lieved to  be  most  advantageous  to  the 
society,  taking  good  and  proper  security 
for  the  same — that  the  old  committee  should 
nominate  and  appoint  the  persons  compos- 
ing the  new  one,  and  aix  of  them  at  least 
should  be  annually  changed  by  ballot — that, 
immediately  afker  the  new  committee  was 
chosen  and  formed,  they,  the  said  commit- 
tee, should  agree  upon  and  appoint  three 
sufficient,  discreet  and  intelligent  persons 


among  the  twelve  composing  such  commit- 
tee to  act  as  stewards,  the  other  two  as 
deputy  stewards,  to  assist  and  help  him  the 
said  high  steward  in  the  execution  of  his 
office.     Any  person  refusing  to  serve  the 
office  of  high  steward  should  forfeit  5«.; 
and,  refusing  to  serve  as  deputy  steward, 
2s,  Gd.    The  high  steward,  in  all  matters  of 
dispute  or  disagreement,  either  in  the  com- 
mittee or  society  at  large,  should  always 
have  the  power  and  privilege  of  the  casting 
vote;  and,  if  he  should  find  it  requisite 
to  consider  further  the  subject  under  dis- 
cussion, or  in  dispute,  he  should  for  that 
purpose  be  at  liberty  to  withhold  his  deter- 
mination for  the  space  of  one  month,  or 
twenty-eight  days,    provided   the  subject 
would  admit  of  such  delay — that  the  three 
stewards  should  give  their  joint  bond  to 
the  society  for  the  stock  entrusted  to  their 
care  and  disposal — that  they  should  make 
up  their  accounts,  and  deliver  up  every 
thing  belonging  to  the  Society  to^the  suc- 
ceeding stewards,  the  next  club  night  aAer 
their  being  appointed,  or  forfeit  10/. ;  and 
that  no  action  or  suit  whatsoever  should  be 
commenced  without  the  approbation  and 
consent  of  the  committee  (or  the  major  part 
of  them) ;  the  high  steward  having  in  that, 
as  in  all  other  cases,  the  privilege  of  the 
casting  vote.' 

"  Sixteenth — *  That  each  member  should 
pay  3s.  annually  to  the  society*s  doctor,  in 
consideration  of  which,  in  case  of  sickness 
or  lameness,  he  should  be  entitled  to  the 
necessary  medicines  and  attendance  his  situ- 
ation might  require.  Every  member  to  pay 
the  doctor,  whether  in  or  out  of  the  limits, 
provided  he  resided  not  more  than  five 
statute  miles  from  Yoxall;  and  the  first 

Kyment  should  become  due  on  the  19th  of 
arch  1822.' 

"  By  the  twenty'third^  three  trustees 
whose  names  were  therein  mentioned,  were 
appointed. 

"  The  other  rules  and  regulations  did  not 
afifect  this  case. 

"  When  this  society  was  established,  in 
1821,  the  plaintiff  was  duly  appointed  the 
doctor  to  the  society,  and  continued  to  fill 
that  situation,  without  any  interruption,  till 
the  month  of  August  1826;  but,  before 
that  time,  complaints  of  his  negligence  and 
misconduct  as  such  doctor  had  been  made 
by  different  members  of  the  ^society  to  tite 
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high  steward  and  to  some  of  the  members 
of  the  committee. 

*'  On  the  14th  of  August  1826,  a  meet* 
ing  of  the  committee  was  held,  at  which 
eleven  members  attended.  No  notice  was 
given  of  this  meeting  to  the  plaintiff.  AfVer 
the  committee  had  assembled,  the  plaintiff 
was  sent  for,  but  was  not  at  home,  and  did 
not  attend.  A  Mr.  Femyhough  was  also 
sent  for.  At  this  meeting,  the  complaints 
against  the  plaintiff  were  discussed,  but  no 
evidence  was  given  of  the  facts ;  and  a  vote 
for  his  dismissal  and  the  appointment  of 
Mr.  Fernyhough,  was  carried.  Eight  per- 
sons voted  for  Mr.  Femyhough,  and  two 
for  the  plaintiff.  Mr.  Jackson,  the  then 
high  steward,  stated  that  the  meeting  was 
called  to  choose  a  fresh  surgeon  for  the 
poor  in  the  room  of  Mr.  Garner  (the  plain* 
tiff),  because  he  had  not  attended  as  he 
ought  to  have  done ;  but  it  did  not  appear 
whether  any  notice  had  been  given  of  the 
meeting,  or,  if  any,  what  were  its  contents. 

'*  The  following  is  a  copy  of  the  resolu* 
iion  of  the  committee : — 

**  •  Resolved — ^That  Mr.  John  Garner, 
the  surgeon  and  apothecary  of  the  society, 
be  henceforth  dismissed  from  that  office ; 
and  that  Mr.  Joseph  Femyhough,  sui^on 
and  apothecary,  be  appointed  to  succeed 
him ;  and  a  proper  proportion  only  of  the 
members'  subscription  to  the  surgeon  and 
apothecary  be  paid  to  the  said  John  Gamer 
for  the  period  he  has  acted  as  such  during 
the  present  year,  to  this  time ;  and  that  the 
remainder  of  such  subscription  be  paid  over 
to  the  said  Joseph  Femyhough. 

"  •  Also  ordered — That  a  copy  of  the 
following  notice  be  delivered  to  Mr.  Gar* 
ner  forthwith : — 

«•  •  Sir, — You  are  hereby  informed,  that, 
the  committee  of  the  Yoxall  New  Friendly 
Society  having  met  this  day  to  consider  the 
propriety  of  continuing  you  as  surgeon  to 
the  society,  it  is  agreed  that  your  services 
shall  cease  from  this  day. 

''  '  I  remain,  for  the  deputy  stewards  and 
committee,  yours,  &c. 


lowing  day.  The  propordon  of  the  mem- 
bers' subscription  up  to  that  time  was  paid 
to  the  plaintiff,  who  did  not  however  ac- 
quiesce in  the  dismissal,  but  had  continu- 
ally from  dienee  attended  as  many  of  the 
members  of  the  society  aa  would  permit 
him  to  do  so,  amounting  to  more  than  the 
majority;  and  seventy-five  of  them,  the 
whole  number  being  from  one  hundred  to 
one  hundred  and  ten,  signed  a  paper  ap- 
proving of  him  as  the  doctor.  It  did  not 
appear  when  the  resolution  was  signed.  Ob 
the  1st  of  December  1827,  it  had  no  sig- 
natures. 

*'  The  learned  Judge  left  it  to  the  jury 
to  say  whether  the  proceedings  of  the  oom- 
mittee  were  bond  Jide  for  the  investigaiioo 
of  the  complaints,  or  merely  for  the  purpose 
of  getting  rid  of  the  plaintiff  and  appoint- 
ing another  medical  man  in  his  stead.  The 
jury  found  the  latter,  and  said  that  the 
plaintiff  was  an  injured  man. 

*'  The  plaintiff  had  been  and  then  was  a 
member  of  the  society. 

'*  The  defendants,  on  the  19th  of  March 
1827t  were  elected  stewards  of  the  society 
and  continued  to  act  as  such  till  May  1828 ; 
and,  in  the  early  part  of  that  year,  received 
from  each  of  the  several  members  of  the  so- 
ciety, according  to  the  usual  courae,  the  ana 
of  Ss.  for  their  respective  payments  to  the 
society's  doctor,  under  the  sixteenth  mlc^ 
for  one  year  ending  on  the  19th  of  Mardi 
1828»  which  amounted  in  the  whole  to 
15/.  9s. 

"  Upon  the  11th  of  March  IMS,  tht 
following  order  was  made  by  the  committee^ 
and  entered  upon  the  books  of  the  aodety: 


II I 


John  Jackson.' 


"  A  copy  of  such  notice  was  delivered 
Id  the  plaintiflTon  the  same  or  on  the  fol- 


"  *  At  a  meeting  of  the  stewards  and 
mittee  of  the  Yoxall  New  Friendly  Sodely, 
held  at  the  Grolden  Cup  Inn,  in  Yoxall,  this 
11th  day  of  March,  1828,— -Ordered,  that 
the  sum  of  15/.  9r«  be  paid  to  Mr.  Josrak 
Femyhough,  surgeon  and  apothecary  to  oe 
said  sodety ,  that  man  being  the  amount  due 
to  him  for  medichses  and  attendance  fa 
and  on  the  side  and  lame  members  thereof 
we  the  undersigned  stewards  and  committee 
of  the  society  aforesaid  considering  the 
said  Mr.  Joseph  Femyhough  the  legdlv 
appointed  surgeon  and  apo&ecary  to  sneh 
society;  and  we  also  further  ratify  and 
confirm  his  appointment  to  the  aaid  office. 
As  witness  our  hands.' 
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''This  order  was  signed  by  the  high 
steward,  and  ten  other  neaibers  of  the 
society. 

'*  Disputes  having  arisen  respecting  the 
aforesaid  note  of  dismissal  of  this  plaintifi^ 
the  committee  (ioeluding  the  present  defen- 
dants), and  m«iy  members  of  the  society, 
attended  before  two  of  the  justices  of  the 
peace  for  the  county  of  Stafford.  It  was 
denied,  on  the  part  of  the  defendants,  that 
the  magistrates  had  authority  under  the 
statutes  (I)  to  settle  the  matters  themselves 
or  make  any  order  respecting  it ;  but,  upon 
their  recommendation,  a  public  meeting  of 
the  society  was  held  on  the  17th  of  Decem- 
ber 1827,  of  which  the  ibllowiog  notice  had 
been  given* 

"  *  Yoxall  New  Friendly  Society, 
December,  6,  1827. 

'' '  It  having  been  ^preed,  in  pursuance  of 
the  recommendation  of  the  magistrates  at 
their  meeting  at  Wichnor  Bridges  on  Satur- 
day last,  that  the  votes  of  the  mendiers 
should  be  taken  at  the  nextchilnmeeting, 
to  be  held  on  the  1 7th  of  December  instant, 
for  a  surgeon  to  the  dub,  you  are  requested 
to  attend  to  give  your  vote  on  that  ocea* 
sion*' 

**  The  meeting  was  attended  by  the  pre* 
sent  defendants,  who  were  stewards,  the 
rest  of  the  committee,  and  by  a  very  large 
majority  of  the  members  of  the  society  \ 
and  at  such  meeting  fifty-three  voted  for 
tlie  plaintiff,  eleven  were  neuter,  and  three 
voted  for  the  rival  surgeon. 

"  The  plaintiff,  before  the  action  was 
brought,  demanded  the  above  sum  of  161. 
9r.  of  the  defendants,  who  refused  to  pay 
him,  alleging  that  the  committee  considered 
Mr.  Femyhough  to  be  the  legal  doctor." 

The  question  for  the  opinkm  of  the  Court 


'*  Whether  the  plaintiff  was  entitled  to 
recover  from  the  defendants  the  said  sum 
of  15/.  9s.  above  demanded,  or  any  part 
thereof.  If  the  Court  should  be  of  opinion 
that  the  plaintiff  was  so  entitled,  the  verdict 
was  to  stand  for  such  sum  as  they  should 

(1)  33  Geo.  3.  a  54—35  Oeo.  3.  c.  111—40 
Geo.  3.  c.  Ill — 49  Geo.  3.  o.  125— sad  59  Gea  3. 
c  isa— the  sets  then  ia  Ibiioe. 


think;  fit;   if  not,  a  nonsuit  was   to  be 
entered." 

The  case  now  came  on  for  argument. 

Mr,  Serjeant  Spankie,  for  the  plaintiff^ 
contended  that  the  finding  of  the  jury  in- 
controvertibly  established  that  the  plaintiff 
was  duly  appointed  doctor  to  the  society, 
and  that  the  committee  had  no  right  to 
discharge  him,  or  to  appoint  another ;  or, 
at  all  events,  if  they  had  such  power,  that 
what  they  did  was  not  done  fairly  and  bond 
fidB  in  exercise  of  it.  He  referred  to  the 
case  of  The  Kmg  v.  ihe  Mayor  of  Don^ 
cosier  (2),  to  shew  that,  in  the  case  of  a 
corporation  who  have  power  to  amove  a 
member,  sudi  power  must  be  exercised  by 
an  assembly  duly  convened  by  summons. 

The  learned  Seijeant  was  proceeding  with 
his  argumentt  but  the  Court  called  on — 

Mr.  Serjeant  Ruseellf  for  the  defendants. 
— ^Friendly  societies  in  this  country  are 
very  numerous,  and  possessed  of  very  large 
funds.  It  is  requisite,  therefore,  that  ^be 
responsibility  d  their  regulation  should 
rest  on  some  particular  persons.  The  con« 
mittee  in  this  case  clearly  had  power  to 
dismiss  the  doctor  withont  the  sanction  of 
the  society  at  large.  But,  even  if  they  had 
not  such  authority,  the  plaintiff  cannot  re- 
cover In  this  action,  as  the  defendants  acted 
in  obedience  to  the  order  of  the  oommittee 
of  the  11th  of  March  18£8.  Tiie  statute 
59  Geo.  3.  c.  128.  s.  9.  enacts,  *'  thst  tba 
rules  of  every  society  or  institution  formed 
under  the  authority  of  that  act,  shall  con- 
tain provisions  with  respect  to  the  powers 
and  duties  of  the  members  at  large,  and  of 
such  committees  or  officers  as  might  be 
appointed  for  the  management  of  the  affairs 
of  such  society;  and  that  such  society 
should  not  be  subject  to  the  provisions  and 
restrictions  of  the  33  Geo.  3,  as  to  the  ap- 
pointment of  committees,  or  otherwise  with 
respect  to  the  management  of  such  so- 
ciety." No  power  can  be  conferred  upon 
the  committee  save  by  the  rules  of  the 
society.  By  the  second  rule  set  forth  in 
the  case,  they  were  eoapowered  to  inquire 
into,  settle  and  determine  all  grievances, 
difierenees  and  disputes  whatsoever  which 
might  or  should  arise  relative  to  the  affairs 
of  the  society.  It  appears  that  there  were 
complaints  against  the  doctor.    The  com- 

(S)  S  Bur.  738. 
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mittee,  under  this  rule,  had  a  right  to  re- 
move him.  The  acts  of  the  committee  are 
made  subject  to  review  by  an  appeal  to 
two  magistrates.  That,  therefore,  was  the 
course  which  the  plaintiff  ought  to  have 
pursued,  instead  of  bringing  an  action. 

Lord  Chief  Justice  Best* — ^I  am  of  opi- 
nion that  this  action  is  maintainable.  It 
appears  to  me  that  this  matter  was  not  one 
of  the  grievances  within  the  province  of 
the  committee  to  redress.  The  jury  have 
expressly  found  that  the  proceeding  was 
not  bondjide  for  the  purpose  of  redressing 
any  supposed  ffrievance.  It  has  been  said 
that  the  plaintiff  should  have  appealed  to 
two  magistrates.  But  it  appears  that  there 
was  an  appeal,  and  that  the  parties  attended 
before  the  magistrates,  who  recommended 
that  a  general  meeting  of  the  society  should 
be  convened;  in  which  recommendation 
the  defendants  seem  to  have  acquiesced. 
A  meeting  was  accordingly  called ;  and  at 
this  meeting  there  was  a  large  majority  of 
the  members  in  favour  of  the  plaintiff's 
continuance  in  office.  He  was,  therefore, 
restored  to  his  right,  if  even  he  had  before 
been  properly  removed  from  the  situation* 

Mr.  Justice  Park. — ^I  am  of  the  same 
opinion.  The  expense  attending  the  de- 
fence so  improperly  made  to  this  action,  is 
a  shocking  abuse  of  the  money  of  the 
society. 

The  rest  of  the  Court  concurring — 

Postea  to  the  PUnniii 


9.     > 

19.  3 


HUNT  r.  BLAQUIERE. 


1829 
May 

Husband  and  Wife — Liability  of  husband 
to  debts  of  the  wife  after  a  divorce  a  mensA 
et  thoro,  and  decree  ofahnumy. 

Where  husband  and  mfe  are  separated  by 
a  sentence  of  divorce  a  mensd  et  thoro,  pro- 
nounced  by  the  Ecclesiastical  Courts  on  the 
ground  cf  adultery  on  the  part  of  the  Atw- 
bandf  and  alimpny  decreed  but  not  duly  paid, 
the  husband  is  still  liable  for  debts  contracted 
by  lus  wife  for  necessaries. 

Furniture  for  a  house  comes  within  the  dc' 
scription  of  necessaries  for  which  the  wife 
mayt  under  such  circumstanceSf  pledge  her 


husband^s  eredii;  vnmded  ii  he  euA  as  is 
suitable  to  her  rank  and  income. 

This  was  an  action  of  assumpsit  to  re- 
cover a  sum  of  48SL 17*.  6dL,  for  fumitafe 
supplied  to  the  wife  of  the  defendant,  who 
lived  separate  from  him  under  a  decree  of 
divorce  a  mensd  et  thoro. 

The  defendant  pleaded  the  general  issue. 
At  the  trial,  before  Lord  Chief  Justice 
Best,  at  Guildhall,  at  the  Sittings  after  last 
Michaelmas  term,  it  appeared  that  the  de* 
fendant  had  married  Lady  Harriet,  the 
daughter  of  the  Marquis  Townsend ;  that 
he  treated  her  with  great  cruelty,  frequently 
struck  her,  and  eventually  turned  her  out 
of  his  house,  and  sent  her  to  her  mother's; 
that,  in  the  year  1820,  the  Ecclesiastical 
Court,  at  the  instance  of  Lady  Harriet, 
pronounced  a  decree  of  divorce  a  mensd  et 
tharOf  on  the  ground  of  adultery  on  the 
part  of  Greneral  Blaquiere,  and  decreed 
Lady  Harriet  8801.  per  annumt  payable 
quarterly,  by  way  of  alimony ;  but  it  ap- 
peared that  only  695^  in  the  whok  had 
ever  been  paid  of  this  annuity.  The  plain- 
tiff's demand  was  for  fnraitare  suraljed 
for  a  house  at  Brighton  taken  by  Lady 
Harriet. 

It  was  contended,  on  the  part  of  the  de- 
fendant, that  the  decree  of  alimony  by  the 
Ecclesiastical  Court  discharged  him  from 
liability  for  the  contracts  of  his  wife,  inas- 
much as  she  could  no  longer  be  considered 
as  his  implied  agent  for  any  purpose. 

His  Lordship  told  the  jury,  that,  if  a  man 
turned  his  wife  out  of  doors,  or,  by  his  cruel 
conduct,  forced  her  to  abandon  his  home 
and  society,  he  gave  her  credit  wherever 
she  went;  and  Uiat,  notwithstanding  the 
rank  of  Lady  Harriet,  she  having  only  an 
income  of  880/.  per  arnnaii,  it  was  for  them 
to  say  whether  the  furniture  supplied  by 
the  plaintiff  was  necessary  and  aoitable  to 
her  situation  in  life — ^reserving  for  the  opi- 
nion of  the  Court  the  question,  whether  the 
decree  of  alimony  operated  in  disdiarge  of 
the  defendant's  liability. 

The  jury  returned  a  verdict  for  the  plain- 
tiff, for  the  whole  of  his  demand. 

Mr.  Serjeant  SpanJne^  in  the  last  term, 
obtained  a  rule  nisi^  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered. 

If  a  party,  by  his  own  act,  makes  an  ar- 
rangement wid^  trustees  on  belialf  of  his 
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wifet  to  allow  her  a  wparate  maintenance, 
and  fails  to  make  the  stipulated  payments, 
he  is  still  liable  for  debts  contracted  by  her : 
but,  where  the  wife  has  obtained  a  decree 
of  divorce  in  the  Ecclesiastical  Court,  and 
a  permanent  allotment  of  alimony,  it  is  other- 
wise; the  decree  for  alimony  absolutely  dis- 
charges the  defendant  from  all  liability  ukra 
the  sum  decreed.  The  allowance  will  be 
supposed  paid  until  the  contrary  is  shewn. 
The  articles  furnished  by  the  plaintiff  were 
not  such  .as  the  defendant  could,  under 
any  circumstances,  be  liable  for.  Expensive 
furniture  for  a  house  cannot  be  considered 
necessary  for  a  woman  divorced  from  her 
husband,  with  only  an  allowance  of  880/. 
per  annum.  In  the  case  of  Snuih  v.  the 
Sheriff  of  Middlesex^  Lord  Ellenborough 
said(l)-— ''  I  know  of  no  case  where  a  bus* 
band  has  been  held  liable  upon  a  contract 
for  the  hire  of  goods  made  by  his  wife 
living  apart  from  him,  as  for  necessaries.'* 

Mr.  Serjeant  Wiide  and  Mr.  Serjeant 
Rusiell  now  shewed  cause. — The  questions 
are — first,  whether  the  divorce  a  mensd  ei 
tfioro  and  the  decree  of  alimony,  wididraw 
from  the  wife  the  implied  credit  of  the  hus- 
band— secondly,  whether  the  supplies  in 
question  were  reasonable,  relation  being 
had  to  the  situation  and  rank  in  life  of  the 
party. 

A  divorce  a  mensd  et  thoro  does  not  ab- 
solutely annul  the  marriage.  It  does  not 
render  the  wife  a  feme  sole;  she  cannot 
contract  or  be  sued  as  such ;  she  is  a  mar- 
ried woman  still  to  all  intents  and  purposes, 
except  so  as  to  justify  her  living  apart  from 
her  husband.  In  Lewit  ▼•  Lee  (2),  it  was 
held  that  a  woman  divorced  a  mensd  ei 
thorOf  and  living  apart  from  her  husband, 
upon  a  separate  maintenance,  is  a  feme 
cover tet  and  cannot  be  sued  as  nfeme  sole. 
In  EUah  v«  Leigh  (3),  it  was  decided,  that 
nfeme  coverte  living  separate  from  her  hus- 
band, and  having  alimony  decreed  her  by 
the  Ecclesiastical  Court  pending  a  suit  there, 
cannot  be  sued  as  nfeme  sole.  The  same 
doctrine  was  held  m  Marshall  v.  Ruiton. 
Lord  Kenyon  there  said  (4)—'*  We  find  no 

(i)  15  Ettt,  610. 

rs)  5  D.  &  R.  98 ;  ■.€•  5  B.  &  C.  291 ;  3  Law 
J.  K.B.  S2* 

(3)  5  Tem  B«p.  679. 

(4)  8  Tem  Rap.  548. 


authority  in  the  books,  to  shew  that  a  man 
and  his  wife  can,  by  agreement  between 
themselves,  change  tlieir  legal  capacities 
and  characters  i  or  that  a  woman  may  be 
sued  as  a  feme  sole  while  the  relation  of 
marriage  subsists,  and  she  and  her  husband 
are  living  in  this  kingdom."  The  divorce 
has  no  operation  whatever  upon  the  mar- 
riage itself*  In  this  case  the  divorce  was 
obtained  on  the  ground  of  adultery  on  the 
part  of  the  defendant.  The  terms  of  the 
decree  are — "  That  Lady  Harriet  Blaquiere 
ought  by  law  to  be  divorced  and  separated 
from  bed,  board,  and  mutual  cohabitation 
with  the  defendant,  her  husband,  until  they 
shall  be  reconciled  with  each  other."  The 
decree  was,  for  permanent  alimony  (5).  If 
the  husband  had  remained  within  the  juris- 
diction and  control  of  the  Ecclesiastical 
Court,  the  wife  would  have  had  the  means 
of  enforcing  this  decree ;  but  it  is  now  ab- 
solutely unavailing,  he  having  lef^  this  coun- 
try shortly  after  the  decree  was  pronounced, 
and  having  never  since  retumea  hither.  If, 
indeed,  he  had  duly  paid  the  alimony,  that 
might  have  been  an  answer  to  this  action ; 
but  it  appears  that  he  has  altogether  only 
paid  695«.,  leaving  nine  years  now  in  arrear. 
If  the  defendant  conceived  that  the  ampunt 
of  alimony  decreed  was  greater  than  his 
means  would  admit  of,  he  might  have  applied 
to  the  Ecclesiastical  Court ;  for  the  amount 
may  either  be  increased  or  reduced,  accord- 
ing to  the  varying  circumstances  of  the 
party's  rank  and  means.  In  Thompson  v. 
Hervey{fi\  it  was  held  that  a  voluntary 
pension  from  the  Crown  to  the  wife  during 
pleasure,  would  not  exempt  the  husband 
from  liability  to  be  sued  by  his  wife's  cre- 
ditors, by  whom  she  was  supplied  with  ne- 
cessaries. In  Manby  v.  Scott  (7),  the  wife 
quitted  her  husband  under  circumstances  of 
great  impropriety  ;  she  wished  to  return  to 
him,  but  he  refused  to  receive  her ;  and  she 
had  contracted  debts,  the  husband  having 
given  the  party,  who  furnished  her  with 
goods,  notice  not  to  trust  her.  According 
to  the  report  of  that  case  in  Xevms,  Mr. 
Justice  Twisden  and  Mr,  Justice  Mallet 
thought  that  the  husband  should  be  charged, 

(5)  See  Bliqniere  o.  Bltqoiere,  3  PhillimoM,  258. 

(6)  4  Burr.  2177. 

(7)  1  Sid.  109;  S. c.  1  Mod.  124 ;  lLe¥.4;  Bic. 
Abr.(5tb£d.)  tol.  1,492;  2  VeBtri0,45. 
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and  said  (8) — **  Though  alimony  be  reoo* 
▼erable  in  the  Spiritual  Court,  yet,  if  the 
husband  be  obstinate,  and  will  not  obey 
their  sentence,  how  shall  the  woman  live  f 
and,  if  he  will  obey  it,  yet,  how  shall  she  live 
in  the  meantime?"  In  Burrett  v.  Booiy(9)t 
where,  on  the  separation  of  husband  and 
wife,  the  former,  by  deed,  conveyed  pro- 
perty to  trustees  for  the  use  of  the.  .wife;  in 
an  action  against  him  for  a  debt  subsequently 
contracted  by  the  wife  for  lodging — it  was 
held  that  it  was  incumbent  on  the  husband 
to  shew  that  the  trustees  gave  effect  to  the 
deed,  by  taking  possession.  In  Nurse  t. 
Craig  (10),  it  was  held  to  be  no  defence  to 
an  action  of  assumpsit  against  the  hus- 
band for  necessaries  supplied  to  his  wife, 
that  he  had  covenanted  with  the  plaintiff 
(a  trustee)  to  pay  the  wife  a  separate  main- 
tenance, without  proof  of  the  regular  pay^ 
ment  of  the  stipulated  allowance.  Mr.  Jus- 
tice Chambre  there  sald(ll)— "Of  what 
use  is  the  covenant  for  an  allowance,  if  the 
maintenance  be  not  paid  ?  It  does  not  give 
a  credit  to  the  wife  ;  fott  no  action  can  be 
brought  against  her.  Is  she  to  be  taken 
into  a  court  of  equity,  and  to  wait  the 
usual  period  for  decisions  of  this  sort  ?  How 
is  she  to  subsist  in  the  meantime  ?"  Cases 
of  this  sort  may  be  assimilated  to  cases 
where  the  liability  of  the  defendant  arises 
from  a  duty — as  that  of  overseers  to  pro- 
vide for  casual  poor,  or  of  parents  to  pro- 
vide for  their  children.  In  Tugfoell  v. 
Hef^man  (12),  LordEllenborough  held  exe- 
cutors liable  for  the  funeral  expenses  of 
their  testator.  So,  in  Jenkins  v.  Tucker  {\3\ 
it  was  held^  that,  where  a  husband  went 
abroad  and  left  his  wife,  who  died  in  his 
absence,  a  third  person  who  voluntarily  paid 
the  expenses  of  her  funeral  (suitable  to  the 
rank  and  fortune  of  her  husband,)  though 
without  the  knowledge  of  the  husband, 
might  recover  from  him  the  money  so  laid 
out.  In  all  these  cases  express  contract  is 
out  of  the  question.  In  Ozard  v.  Dom- 
f9rd{\4\  Lord  Mansfield  said,  that,  "where 
husband  and*  wife  live  separate,  the  person 


<8)  1  Ldv.  5. 

(9)  STaant.  S43. 

(10)  S  New  Rep.  148. 
(tl>lbM,153i 

(12)  3Campb.  298.      . 

hs)  lH«Blaek.90. 

(H)  S#LNi.Pri.(rth.edit)  Uf. 


who  gives  credit  to  the  wife,  is  to  beconsi- 
dered  as  standing  in  her  place,  inasmuch  as 
the  husband  is  bound  to  maintain  her ;  and 
the  spiritual  comrt,  or  a  court  of  equity, 
will  compel  him  to  grant  her  an  adequate 
alimony."  In  Ansiey  v.  Mmmers  (15), 
Mr.  Justice  Park  said,  **  that  the  liability  of 
a  husband  for  the  debts  of  his  wife  does  not 
continue  after  a  divorce;"  but  tliere,  ^ 
divorce  was  one  dissolving  the  marrii^ 
altogether,  and  rendering  it  null  ah  inkio. 

The  question  whether  or  not  the  artidea 
supplied  by  the  plaintiff  in  this  case  to  Lady 
Harriet,  were  necessaries  such  as  she  had 
a  right,  regard  being  had  to  her  station  in 
society  and  her  means,  to  take  up  on  the 
credit  of  her  husband,  was  properly  lefb  to 
the  jury,  and  is  set  at  rest  by  their  finding. 

Mr.  Serjeani  Spankie  and  Mr.  SerjemU 
Stephen,  in  support  of  the  rule. — ^There  is 
a  wide  distinction  between  a  voluntary  se- 
paration and  a  divorce.  Courts  of  common 
law  recognize  a>'State  of  separation  of  inte- 
rests and  of  funds  to  a  certain  extent. 
Children  born  after  a  divorce  a  mensd  ei 
tkoro  are  illegitimate;  though,  for  many 
purposes,  the  marriage  still  exisU.  Where 
the  parties  separate  by  mutual  arrai^ment, 
the  husband  can  only  discharge  himself  by 
actual  payment  of  the  wife's  stipulated  al- 
lowance (  but  the  'case  is  very  di€krent 
where  the  righu  and  liabilites  of  the  parties 
are  fettered  by  an  act  of  the  law.  It  is  not 
contended  that  a  divorce  a  mentd  ei  there 
dissolves  the  vincuium  matrimonii;  but  still 
the  parties  are  separated  in  interest  for 
many  purposes.  Under  the  sutnte  of 
James  (16),  bigamy  cannot  be  committed 
by  them.  After  such  a  divorce,  the  wife 
cannot  administer  to  the  eflects  of  the  hos- 
band:  Shute  v.  Shute  {17).  In  Chamber- 
iaine  v.  Hewson,  Lord  Chief  Justice  Holt 
said  (18) — "  If  a  feme  coverte  sues  sole  in 
the  Ecclesiastical  Court  for  defaroatioB,  as 
she  may,  if  she  cohabits  with  her  husband 
be  may  release  the  cosu ;  but  if  they  are 
divorced  a  mensd  ei  th&ro,  he  cannot  release 
the  costs  t  and  the  reason  is,  that,  if  they  are 
divorced  a  mened  et  thoro,  the  husband 
allowa  his  wife  alimony,  and  the  eoata  of 

(t5)  Gow'f  N.P.C.  tl. 

(16)  1  Jic.  1.  c.  11. 

(17)  Prec  in  Chan,  (tndadit.)  IIL 

(18)  5  Mod.  71. 
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tbe  «i}it  aro  out  of  the  alimony,  and  t))ere-* 
lore  be  cannot  discharge  one  more  than  the 
other.  Malteram*s  case  (19)  is  the  very 
same."  In  Nur-te  v.  Craig,  Sir  James 
Mansfield  «aid  (SO) — "  Wiiere  a  woman  is 
put  into  a  situation  with  respect  to  certain 
property,  as  a  feme  sole,  no  credit  is  given 
to  the  husband ;  but  those  who  supply  the 
wife  trust  only  to  the  separate  fortune  which 
they  know  that  she  has.  Nor  can  any 
assent  of  the  husband  be  implied,  where  he 
has  executed  a  deed  covenanting  to  pay  a 
certain  stipulated  sum  ;  for,  I  cannot  ima- 
gine that  he  could  mean  to  make  himself 
liable  to  any  other  payment."  That  case 
was  considered  to  have  gone  to  the  very 
y^rge  of  what  is  reasonable  in  cases  of  this 
nature*  The  Court  are  now  called  upon 
tp  extend  the  principle  of  that  case.  The 
plaintiff  here  should  have  shewn  that  there 
was  no  means  of  enforcing  the  decree ;  he 
should  have  shewn  a  monition,  and  contu« 
macy  gn  the  part  of  General  Blaquiere. 
Now,  at  what  particular  time  can  the  hus<* 
band  be  said  to  become  contumacious  ?  In 
J^isnby  V.  ScoUt  the  Court  said  that  the  wife 
ought  to  have  applied  to  the  Ecclesiastical 
Qourt.  It  must  be  observed,  too,  that  that 
aotion  was  commenceti  at  a  time  when,  in 
eQect,  tliere  was  no  Ecclesiastical  Court  in 
existence-** the  time  of  the  Commonweahh, 
Mr.  Justice  Hyde  there  says  (SI) — "  It  is 
not  sending  the  wife  to  another  law,  but 
leaving  the  case  to  its  proper  jurisdiction, 
it  being  of  ecclesiastical  conusance."  Lord 
Hale,  in  his  argument  in  tliat  case,  treating 
of  the  mode  in  which  the  necessities  of  the 
wife  should  be  supplied,  says  (22) — "  AU 
though  the  law  will  not  presume ^so  much 
ill,  that  a  husband  should  not  prquide  for 
his  wife's  necessities,  yet  there  is  a  severe 
obligation  on  him,  not  only  to  supply  her  in 
ease  of  exigencies  and  extreme  necessity, 
but  according  to  conveniency ;  but  the  law 
has  not  made  her  her  own  judge,  or  pro- 
vided her  a  judicature  sufficient  to  reform 
the  elose-handedness  of  her  husbaod ;  where 
she  is  driven  to  an  extreme  necessity  and 
want  of  subsistence,  the  law  has  appointed 
a  judge  to  compel  tbe  husband  tp  supply 

(^9)  iSfOk.  115;  s.  c.  3  Bu)tt.  26i;  I  RoU. 
R^p.  4?6. 

(fO)  Je  New  Rep.  168. 

(fl)  1  Mod.  132. 

(Jtt)  Bac.  Abr.  (^th  edit*)  vol.  1.  49%. 

Vol.  VII.  C.P, 


her — I  mean  the  Chancellor.  Tlien,  for 
her  convenicncies,  the  law  has  appointed 
the  Bishops'  Courts.  And  whereas  it  is 
said  that  this  is  not  the  common  law ;  I 
answer  that  they  are  jurisdictions  appointed 
by  the  common  law;  and,  concerning  the 
amplitude  of  their  power,  which  is  said  nut 
to  be  able  to  administer  a  remedy  sufficient 
for  this  disease,  I  say,  as  it  is  aided  by  tlie 
brachium  seculare^  the  power  of  it  falls  as 
severely  upon  them  that  disobey  it,  as  the 
common  law,  can  use  when  men  will  not  pay 
their  debts ;  for,  they  may  excommunicate, 
and  upon  that  follows  imprisonment  and  a 
disability  to  sue  any  action*"  It  is  an  uni- 
versal maxim,  that,  where  parties  contract 
for  themselves,  the  law  deprives  them  of 
tlie  prior  advantages  given  by  the  common 
law.  Here,  the  wife,  by  suing  in  the  Spi- 
ritual Court,  has  made  her  election.  The  ex- 
press duty  imposed  upon  the  husband  by  the 
decree  of  that  Court,  viz.  that  of  paying  the 
alimony,  puts  an  end  to  the  implied  duty 
pf  otherwise  providing  her  widi  necessaries. 
It  was  not  for  the  oefendant  to  shew  that 
the  decree  for  alimony  has  been  obeyed; 
until  the  contrary  be  shewn,  it  must  be 
presumed  that  a  decree  has  been  satisfied. 
No  obligation  could  arise  out  of  any  implied 
contract  until  the  decree  had  been  enforced, 
and  had  failed  to  be  effectual.  Until  it  is 
shewn  that  the  husband  has  disobeyed  the 
monition  of  the  Ecclesiastical  Court,  no 
other  remedy  exists  for  the  wife ;  and  so, 
pf  course,  none  for  any  other  individual 
who  stands  on  her  rights.  In  Keegan  v. 
Smyth  (23),  the  husband  was  held  liable  for 
necessaries  provided  for  his  wife  pending  a 
suit  between  them  in  the  Eccleciastical 
Court,  until  alimony  was  assigned,  liord 
Chief  Justice  Abbott  tliere  said — **  At  the 
time  when  this  credit  was  given,  it  was  un- 
certain whether  any  or  what  alimony  would 
be  allowed."  There  are  many  authorities 
to  shew  that  the  wife  has  ample  means  of 
enforcing  the  sentence  of  the  Spiritual 
Court.  In  Blackslone*s  Commentaries  (S4), 
It  is  said — *'  In  case  of  divorce  a  mensd  et 
Vtorp,  the  law  allows  alimonv  to  the  wife ; 
which  is  that  allowance  which  is  made  to  a 
woman  for  her  support  out  of  the  huaband's 


(83)  5B.&  C.S75;i.c.8D.&R.118;4Uw 
Joum.  K.B.  189. 
(«4)  1  Bl.  Com.  441. 
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estate ;  being  settled  at  the  discretion  of  the 
ecclesiastical  judge,  on  consideration  of  all 
the  circumstances  of  the  case.  This  is 
sometimes  called  her  estovers ;  for  which, 
if  he  refuses  payment,  there  is  (besides  the 
ordinary  process  of  excommunication)  a 
writ  at  common  law,  de  estoveriis  hahendis^ 
in  order  to  recover  it  (25).  It  is  generally 
proportioned  to  the  rank  and  quality  of  the 
parties.  But,  in  case  of  elopement,  and 
living  with  an  adulterer*  the  law  allows  her 
no  alimony  (26)."  The  form  of  the  writ 
de  estoveriis  habendis,  is  to  be  found  in 
Corvell {27)t  and  also  in  the  Eegxstrum  Bre* 
vium  (28).  In  Manhy  y.  Seott  (29),  it  is 
said  that  this  writ,  though  ancient,  is  still 
law,  although  the  law  has  now  provided 
another  remedy  against  the  obstinacy  of  the 
husband,  by  a  writ  de  excommunicato  ca* 
piendo*  But  by  the  statute  53  Geo.  3*  c. 
127,  that  writ  is  now  turned  into  a  writ  de 
contumace  capiendo,  which  is  in  the  nature 
of  an  attachment  for  non-payment  of  mo- 
ney— the  most  summary  remedy  known  to 
the  law. 

Then,  is  this  such  a  species  of  supply  as 
the  husband  could  be  liable  for  ?  Is  a  trades- 
man authorized  to  execute  such  an  order 
without  any  inquiry  ?  These  were  not  ah- 
solute  necessaries  to  support  the  wife's 
existence ;  not  such  things  for  which  she 
was  able  to  pledge  her  husband's  credit 
pending  a  temporary  suspension  of  the 
supply  cf  alimony.  In  the  case  of  Smith  v. 
the  Sheriff  of  Middlesex  (SO),  where  a  mar- 
ried woman  living  separate  from  her  hus- 
band, was  supplied  by  a  tradesman  with 
furniture  on  hire,  Lord  Ellenborough  said, 
that  he  knew  of  no  case  where  a  husband 
had  been  held  liable  upon  a  contract  for  the 
hire  of  goods  made  by  his  wife  living  apart 
from  him,  as  for  necessaries. 

Lord  Chief  Justice  Best, — This  was  an 
action  by  a  tradesman  to  recover  the  price 
of  certain  furniture  supplied  to  a  married 
lady  living  separate  from  her  husband.  At 
the  trial,  a  verdict  was  found  for  the  plain- 
tiff.    A  motion  has  been  made,  to  set  aside 

(«5)  1  Lev.  6. 

(86)  Cowell's  Interpreter,  tit.  "  Alimony." 
;«7)  Ibid. 
tsS  Page  89. 
[<9)  1  Lev.  6. 
(SO)  15  Eut,  607. 


that  yerdict  and  enter  a  nonsuit,  on  two 
grounds — first,  that  a  decree  of  tlie  Eccle- 
siastical Court,  awarding  alimony  to  the 
wife,  is  an  answer  to  the  action — secondly, 
that  the  articles  supplied  by  the  plaintiff 
were  not  such  necessaries  for  which  the 
action  can  be  maintained. 

Various  circumstances  have  been  mixed 
up  in  the  case,  which  did  not  appear  at  the 
trial.  I  shall  confine  my  opinion  to  the 
facts  found  by  the  jury.  They  found  that 
the  defendant  had  turned  his  wife  oat  of 
doors.  Now,  it  has  been  said  by  almost 
all  the  Judges  that  have  ever  sat  in  West- 
minster Hall,  that,  if  a  man  turn  bis  wife 
out  of  doors,  he  thereby  gives  her  an  im- 
plied authority  to  pledge  his  credit  for  all 
necessaries  supplied  for  her  maintenance 
according  to  her  degree  and  rank  in  society. 
It  has  been  argued,  however,  that  the  decree 
of  divorce  a  mensd  et  ihoro,  and  the  award 
of  alimony  by  the  Ecclesiastical  Court,  are 
sufficient  to  discharge  the  defendant.  Bot 
some  authority  should  be  produced  by  the 
party  setting  up  this  defence,  to  shew  that  a 
tradesman  cannot  recover  under  such  cir^ 
cumstances.  None,  however,  has  been  re- 
ferred to,  save  only  the  case  of  Manhy  y* 
Scott,  Although  in  the  course  of  that  case 
there  are  some  dicta  seeming  to  warrant 
such  a  doctrine,  yet  the  decision  went  on 
another  ground.  The  wife  had  eloped  from 
her  husband ;  she  afterwards  wished  to  be 
reconciled  to  him,  but  he  refused  to  receive 
her  back  again.  In  Govier^,  Haneoek(Sl\ 
it  was  held  that  a  husband  was  not  boiuid 
to  receive  or  support  his  vnfe  af^er  she  had 
committed  adultery,  although  he  had  before 
committed  adultery  himself,  and  turned  her 
out  of  doors  without  any  imputation  on  her 
conduct ;  and  the  Court  said  that  the  ques- 
tion depended  upon*  this,  whether  the  ne- 
cessaries were  provided  before  or  af^er  tlie 
wife  had  committed  adultery:  if  after,  the 
action  could  not  be  maintained.  It  has  been 
contended  that  the  only  remedy  of  the  wife 
was  by  an  application  to  the  Ecclesiaslical 
Court.  If  that  be  so,  all  the  cases  of  actions 
brought  for  the  price  of  goods  supplied  to 
married  women,  from  the  days  of  Lord  Hale 
to  the  present  time,  have  been  wrong.  In 
Manhy  v.  Scott^  Mr.  Justice  Twisden  and 
Mn  Justice  Mallet  asked  if  the  wile  was  to 
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EASTER  TERM,  1829. 


203 


be  allowed  to  Btarve  pending  the  proceedings 
in  the  Spiritual  Court.  This  is  not  like 
the  case  of  a  common  annuitant ;  there  is 
an  express  obligation  on  the  husband  to 
maintain  his  wife.  I  should  feel  no  difficulty 
in  deciding,  upon  principle,  and  without  the 
assistance  of  any  authority,  that  the  defen- 
dant in  this  case  is  liable  for  the  debts  of 
his  wife.  His  being  ordered  by  the  Eccle- 
siastical Court  to  maintain  her,  is  nothing 
unless  he  shew  that  he  has  obeyed  that 
order.  The  case  of  Nurse  v.  Craig  was 
expressly  confirmed  in  the  time  of  Lord 
Chief  Justice  Gibbs,  in  Barrett  v.  Booty  (d2). 
There,  there  was  an  assignment  of  property 
to  trustees  for  the  wife's  use — the  Court 
Jield,  that  that  was  nothing  unless  it  were 
shewn  that  the  fund  was  productive ;  "  for," 
said  the  Lord  Chief  Justice,  "if  the  husband 
does  not  take  care  that  the  trustees  perform 
their  part,  and  pay  the  allowance,  the  wife  is 
left  destitute."  But,  it  has  been  said,  that, 
where  the  wife  has  resorted  to  the  Ecclesi- 
astical Court,  she  has  made  her  election. 
So  also  a  woman  makes  her  election,  when, 
as  in  Nurse  v.  Craig,  she  makes  a  compact 
with  her  husband  for  a  separate  mainte- 
nance. There  is  not  in  this  case  anything 
in  law  or  common  honesty  to  discharge  the 
defendant's  liability.  There  never  was  a 
case  in  which  the  doctrine  contended  for 
could  be  advanced  with  less  plausibility 
tiian  the  present ;  for  the  husband  has  paid 
little  or  nothing  of  the  alimony  awarded  by 
the  Spiritual  Court.  There  might  have 
been  some  weight  in  the  argument,  if  the 
alimony  had  been  regularly  paid  to  Lady 
Harriet.  It  has  been  asked,  at  what  par- 
ticular time  does  the  husband  become  con- 
tumacious ?  If  a  man  is  directed  to  pay  a 
debt  on  a  particular  day,  he  is  contumacious 
if  he  do  not  pay  it.  Can  it  be  said  that  this 
defendant  has  not  disobeyed  the  decree  ?  A 
great  deal  of  argument  has  been  introduced 
in  this  case,  upon  a  curious  ancient  writ 
de  estoveriis  Iiabendis^  which  is  not  to  be 
found  in  the  book  wherein  all  the  writs  that 
are  good  for  anything  are  to  be  found,  viz. 
Fitzherbert's  Natura  Brevium.  That  writ, 
however,  is  at  all  events  now  obsolete.  I 
am  of  opinion  that  the  plaintiff  is  entitled  to 
maintain  his  action,  if  the  defendant  has 
failed  to  perform  the  decree.    The  present 

(31)  8  Taunt.  »iS. 


case  is  stronger  in  favour  of  the  plaintiflf 
than  that  of  Nurse  v.  Craig ;  for  the  trus- 
tee there  might  have  sued  on  the  deed. 
But,  independently  of  that  authority,  I 
think,  that,  upon  principle,  this  defendant 
is  not  entitled  to  be  relieved  from  the  ori- 
ginal liability  cast  upon  him  by  the  law. 

As  to  whether  or  not  the  articles  sup- 
plied by  the  plaintiff  to  the  defendant's  wife 
were  necessaries,  was  a  question  for  the 
jury.  I  lefl  it  to  them  to  consider,  whe- 
ther, under  the  circumstances,  it  was  proper 
for  her,  and  not  inconsistent  with  her  means, 
to  hire  a  house  and  furnish  it.  They  as- 
sented ;  and  I  am  perfectly  satisfied  with 
their  verdict,  and  see  no  pretence  for  dis- 
turbing it. 

Mr.  Justice  Park, — I  am  of  the  same 
opinion.  The  question  is,  whether  a  decree 
of  alimony  by  the  Ecclesiastical  Court  is 
sufficient  to  discharge  the  liability  of  a 
husband  for  necessaries  supplied  to  his  wife, 
where  the  alimony  does  not  appear  to  hare 
been  paid.  I  am  clearly  of  opinion  that  it 
will  not.  The  facts  have  been  very  accu- 
rately detailed  by  my  Lord  Chief  Justice. 
I  am  satisfied,  that,  under  the  circumstances, 
the  defendant  is  liable.  All  the  cases  from 
Manhy  v.  Scott  to  a  very  recent  time,  have 
uniformly  held,  that,  to  operate  as  a  dis- 
charge, the  alimony  must  be  paid.  In  this 
all  the  text- writers  agree.  In  Bacon* s 
Abridgment^  treating  ofhow  far  the  husband 
is  hound  by  contracts  for  necessaries  made 
by  his  wife,  that  learned  compiler  sets  out 
Lord  Ciiief  Baron  Hale's  argument  in 
Manhy  v.  Scott  at  length  ;  his  deduction 
therefrom  is  as  follows  (33) — "  It  is  clear 
that  a  husband  is  obliged  to  maintain  his 
wife,  and  may  by  law  be  compelled  to  find 
her  necessaries,  as,  meat,  drink,  clothes, 
physic,  &c.,  suitable  to  the  husband's  de- 
gree, estate,  or  circumstances;  it  seems  also 
settled,  that  the  wife  is  not  to  be  her  own 
carver,  and  that  she  hath  not  an  absolute 
power  of  binding  the  husband  by  any  con- 
tract of  hers,  though  for  necessaries,  withont 
his  assent,  precedent  or  subsequent ;  the 
law,  therefore,  in  these  cases,  as  it  seems 
established  by  usage  and  practice,  is,  to 
leave  it  to  the  jury  to  find  whether  the  hus- 

(S5)  Bac.  Abr.  (5th  edit.)  tit.  **  Bsroa  &  Feme," 
(H)  vol.  1.488. 
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band  consented  or  not;  and,  though  n<> 
express  corisent  or  ligreement  of  his  be 
proved,  yet,  ifit  appears  that  she  cohabited 
with  her  husband,  and  bought  necessaries 
for  herself,  children,  or  family,  the  husband 
shall  be  chargeable,  and  the  jury  may  find, 
on  their  oaths,  that  they  came  to  the  hus- 
band's use,  he  being  by  law  obliged  to  pro- 
vide for  them ;  also,  if  she  cohabits  with 
her  husband,  and  is  ever  so  lewd,  he  shall 
be  liable  for  her  necessaries,  for  he  took  heir 
for  better  for  worse ;  so,  if  he  runs  away 
from  her,  or  turns  her  away,  or  forces  her, 
by  cruelty  or  ill  usage,  to  go  away  from 
him  :  but,  if  he  allows  her  a  separate  main- 
tenance, or  prohibits  particular  persons 
from  trusting  her,  he  shall  not  be  liable 
during  the  time  that  he  pays  such  separate 
maintenance,  nor  for  necessaries  taken  up 
of  those  persons  particularly  prohibited; 
for,  in  these  cases,  no  consent,  but  rather 
the  contrary,  appears ;  but  a  general  warn- 
ing or  notice  in  the  Gazette  or  other  news- 
paper, not  to  trust  her,  is  not  a  sufficient 
prohibition.  Also,  the  jury  are  to  determine 
as  to  the  wife's  necessity,  the  husband's 
degree  and  circumstances,  and  the  value  of 
the  things  sold  and  delivered,  and  give  a 
verdict  and  assess  damages  accordingly." 
I  do  not  feel  myself  called  upon  to  differ 
from  the  Court  in  Manht/  v.  Scott.  In 
Nurse  v.  Craig,  it  is  true,  all  the  Judges  of 
the  Court  did  not  agree  ;  but  the  opinion 
of  Sir  James  Mansfield  is  not  to  be  put  in 
competition  with  those  of  the  other  Judges. 
Mr.  Justice  Charabre  puts  the  case  expressly 
upon  the  ground  that  the  wife's  maintenance 
had  not  been  paid.  He  says (84) — "If 
reason,  justice,  or  humanity  ought  to  govern 
in  the  present  case,  I  think  it  my  duty  to 
consent  to  the  allowance  of  this  action,  since 
all  the  reasons  upon  which  exceptions  to  this 
kind  of  action  have  been  founded,  totally  fail 
in  the  present  instance;". and,  referring  to 
Toddy.  Stodkes{25),  he  observes,  that  "ac- 
cording to  the  report  in  Lord  Raymond  (36), 
it  was  averred  hi  the  plea  that  the  allowance 
rvas  paid  according  to  the  articles ;"  and, 
afler  citing  several  other  authorities,  he 
says,  that,  "  in  all  these  instances,  it  appears 
to  have  beeti  thought  necessary  to  lay  a 
foundation  for  the  exemptioii  of  tile  hu8« 

(34)  2  New  Hep.  15S« 

(i^S)  iSalk.  tl(>. 

(86)  1  Lord  Raynv  44U 


band,  by  shewing  that  the  tiialt^tenance  had 
been  duly  patef  as  well  as  secured."  Mr.  Jua* 
tice  Heath  said  (37) — **The  common  lair 
does  not  relieve  any  man  from  an  obligation, 
on  the  mere  ground  of  an  agreement  to  dd 
something  else  in  its  place,  unless  that 
agreement  be  (lerformed.  The  agreement 
could  have  no  operation  in  destroying  the 
husband's  liability,  by  transferring  the  credit 
to  the  yix^^^wdest  accompanied hy  fofmeni^ 
That  case  is  far  stronger  than  the  present; 
for  there  the  plaintiff  was  the  trustee  under 
the  deed.  The  case  of  Keegan  t.  Smilk 
does  not  appear  to  me  to  have  any  bearing 
on  this.  In  Ozard  y.  Ddrnfordf  Lord 
Mansfield  draws  a  distinction  between  a  case 
where  the  allowance  has  been  paid,  and 
where  not.  He  says,  that,  '*  where  the 
husband  and  wife  live  separate,  the  person 
who  gives  credit  to  the  wife  is  to  be  eon^ 
sidered  as  standing  in  her  place,  inasmuch 
as  the  husband  is  bound  to  maintain  her ; 
and  the  spiritual  court  or  a  court  of  equity 
will  compel  him  to  grant  her  an  adequate 
alimony.  But,  if  she  elope  from  lier  hus- 
band, and  live  in  adultery,  6r  if^  upon  sepa- 
ration, the  husband  agrees  to  make  her  a 
sufficient  allowance,  and  pays  it ;  in  either 
of  these  cases,  the  husband  is  not  liable : 
because,  in  the  former  case,  she  forfeits  aU 
title  to  alimony,  and,  in  the  latter,  has  no 
further  demands  on  her  husband."  That 
case  is  precisely  in  point.  In  a  similar  ease 
of  Turner  ▼.  Winter  (p%\  the  decision  in  the 
case  last  referred  to,  was  confirmed.  In 
LiddUm  v.  Wilmot,  Lord  EUenborough 
said  (39) — "  The  only  question  is,  whether 
the  wife  has  been  provided  with  resources 
adequate  to  her  situation.  t¥lien  the  wife 
lives  separately  from  her  husband,  without 
any  fault  of  her  own,  the  law  provides  that 
her  husband  shall  be  liable  for  her  adequate 
maintenance." 

Whether  or  not  the  articles  supplied  by 
the  plaintiff  in  this  case  were  necessaries, 
as  well  as  the  reasonableness  of  the  charges, 
were  clearly  matters  for  the  ConsideratioQ 
of  the  jury. 

Mr.  Juitice  Burrough.^l  admit,  that,  if 
ft  wife  elope  fVom  her  husband,  she  Can 
elaiill  neither  maintenaiic^  tior  dower.  Hftrt, 

(57)  J  New  Rep.  156. 
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the  ^\te  hfls  be^n  gutlty  of  no  mlsconcluct. 
All  the  fault  19  on  the  side  of  tlie  husband ; 
And  it  is  eonfrary  to  every  principle  of  law, 
that  a  man  shall  be  allowed  to  tak^  ad  van* 
tage  of  hi8  own  wrong.  The  Ecclesiastical 
Court  decrees  alimony  in  lieu  of  the  hus*- 
band's  liability  to  furnish  his  wife  with  ne- 
ceasarics;  but  this  is  no  answer  to  an  action 
like  the  present,  unless  the  alimony  be  paid. 
There  in  no  difference  between  payment  of 
an  allowance  under  a  covenant,  atid  payment 
of  alimony  urider  a  decree,  as  here.  It  has 
been  said  (hat  it  was  incumbent  on  the  plain- 
tiff to  shew  that  the  alimony  had  not  been 
paid ;  but  that  would  be  to  require  him 
to  give  negative  evidence.  The  ease  of 
Nurse  ▼.  Craig  is,  t  think,  decisive  on  the 
subject.  If  the  writ  de  esloveriia  habendis 
was  a  common  law  writ,  it  must  have  pre- 
ceded the  establishment  bf  the  Ecclesiastical 
Courts. 

The  articles  furnished  by  the  plaintiff 
were  undoubtedly  necessaries. 

Mr,  Jmlke  Oaselee. — I  do  not  find  any 
case  where  it  has  been  held,  that,  if  a  hus- 
band tttrns  his  wife  out  of  doors,  6t  so  con- 
ducts himself  as  to  destroy  the  possibility 
of  her  remaining  under  his  protection,  he 
can  be  discharged  from  his  liability  for  any 
necessaries  that  may  be  supplied  to  her  by 
strangers.  It  is  said  that  we  must  on  this 
occasion  go  beyond  the  decision  in  Nurse  v. 
Craig,  if  we  held  the  plaintiflT  to  be  entitled 
to  recover  in  this  action  ;  but  1  think  this 
case  will  fall  far  short  of  that. 

The  question  as  to  whether  or  not  the 
articles  supplied  were  necessaries,  or  suit- 
able to  the  rank  of  the  lady,  was  clearly  a 
question  for  the  jury. 

1  am  of  opinion  with  the  rest  of  the 
Court,  that  this  rule  ought  to  be  discharged. 

Rule  discharged. 
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May 

Usury — W/tere  cash  and  goods  given /or 
the  discount  of  a  bill. 

Where,  on  the  discount  of  a  bill,  part  of 
the  amount  nas  givin  hi  cask  and  the  remain' 
der  in  goods,  legal  interest  being  charged  for 
the  monefff   and  an  advanced  ptice  being 


charged  for  the  goods  fo¥  the  titlie  the  hitl 
had  to  run,  fthieh  was  the  charge  usually 
made  in  the  trade  for  an  extension  ofcredil : 
— Held,  not  usurious. 

Guaradtie — Conskuetion  and  effect  of 

The  defendant  agreed  to  he  answerable  to 
tlie  plaititfff,  in  a  certain  atnount,for  gold  tup" 
plied  to  /.  S,  for  the  purposes  of  his  trade. 
In  the  course  of  their  dealings  the  plaintiff 
discounted  bills  for  L  S.,  giving  him  the 
amount  parth/  in  cash  and  partly  in  gold: — 
Held,  that  this  was  not  n  dealing  within  the 
meaning  of  the  guaranlie. 

This  was  an  action  on  a  gusrafitfe,  bear- 
ing date  the  8rd  April  1 8SS,  whereby  the 
defendant  agreed  to  be  iinswerable  to  the 
plaintiff  to  the  extent  of  50Afor  arty  gold  he 
might  supply  to  one  Evan  Evans,  t  working- 
jeweller,  fbr  the  purposes  of  his  trade. 

At  the  trial,  before  Lord  Chief  Justice 
Best,  at  the  Sittings  at  Guildhall  af\er  last 
term,  it  appeared  that  the  plaintiff  had 
supplied  Evan  Evans  with  gold  from  the 
date  of  the  guarantie  to  the  end  of  De- 
cember 1825,  when  he  became  insblvent, 
being  indebted  to  the  plaintiff  tn  the  sttm 
of  03/.  for  gold;  that,  in  the  course  of 
their  dealings,  the  plaintiff  had  discounted 
bills  for  Evan  Evans  (some  of  which  were 
not  indorsed  by  the  latter),  giving  him  half 
in  cash  and  the  other  half  in  gold,  for 
which  gold  he  charged  the  usual  trade 
price,  with  an  additional  shilling  per  ounce 
per  month  beyond  (he  money  price  for  the 
time  the  bills  had  to  run,  and  also  eharg- 
ing  interest  on  the  money  advanced  at  the 
rate  of  5/.  per  cent.  U  was  proved  that 
this  progressive  increase  of  price  fbr  the 
e^fttension  of  credit  was  usual  in  the  trade, 
and  that  all  the  gold  supplied  to  Evan 
Evans  by  the  plaintiff  was  used  by  him  in 
the  course  of  his  trade. 

It  was  thereupon  contended,  on  ihe  paft 
of  the  defendant,  that  the  transactions  as 
to  the  discount  of  the  bills,  were  usurious, 
and  that  the  dealing  between  the  plaintiff 
and  Evan  Evans  was  not  according  to  the 
intention  of  the  guarantie ;  but  that  the 
gold  delivered  was  tnerely  delivered  as  pArt 
of  the  piirehase-nidriey  df  the  bflls. 

His  Lordship  told  the  jury,  that,  if  (he 
plaintiff  had  charged  more  for  the  gold 
than  he  would  ba^e  done  bad  no  money 
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been  advanced  on  the  billt,  or,  if  the  gold 
had  been  procured  by  Evan  Evans,  and  sold 
directly,  and  not  used  by  him  in  his  trade, 
then  the  dealing  would  have  been  in  fraud 
of  the  guarantie ;  but  that,  as  it  appeared 
that  all  the  gold  waa  really  used  by  Evan 
Evans  in  the  course  of  his  trade,  the  plain- 
tiff was  entitled  to  recover. 

The  jury  accordingly  returned  a  verdict 
for  the  plaintiff-*-Daniages  50U 

Mtm  Serjeant  Wilde^  on  a  former  day  in 
this  term,  obtained  a  rule  nm  that  this 
verdict  might  be  set  aside,  and  a  new  trial 
had.     He  submitted — 

First,  that  the  dealing  was  usurious;  as 
to  which  he  cited  the  case  of  DavU  v. 
Hardacre^  where  it  was  held,  that,  in  an 
action  on  a  bill  of  exchange,  if  it  appear 
that  the  plaintiff  discounted  it  for  the  de- 
fendant, and  required  him  to  take  the 
whole  or  any  part  of  the  amount  in  goods, 
the  oaiM  lies  upon  the  plaintiff  to  prove 
that  the  goods  were  of  the  value  at  which 
they  were  estimated;  for  the  purpose  of 
rebutting  the  presumption  that  the  trans- 
action was  usurious;  and  Lord  Ellenbo- 
rough  said  (1 ) — ^"  Where  a  party  is  com- 
pelled to  take  goods  in  discounting  a  bill 
of  exchange,  I  think  a  presumption  arises 
that  the  transaction  is  usurious.  When  a 
man  soes  to  get  a  bill  discounted,  his  ob- 
ject IS  to  procure  cash,  not  to  incumber 
himself  with  goods.  Therefore,  if  goods 
are  forced  upon  him,  I  must  have  proof 
that  they  were  estimated  at  a  sum  for  which 
he  could  render  them  available  upon  a  re« 
sale,  not  at  what  might  possibly  be  a  fair 
price  to  charge  to  a  purchaser,  who  stood 
in  need  of  them." 

Secondly,  that  the  course  of  dealing  was 
essentially  different  from  that  contem- 
plated by  the  guarantie ;  that  the  parties 
meant  that  Evan  Evans  should  be  supplied 
with  such  gold  as  was  absolutely  necessary 
to  him  for  the  purposes  of  his  trade,  and 
not  that  the  defendant  should  be  liable  for 
gold  delivered  out  of  the  ordinary  course 
of  business. 

The  Court  thought  that  there  was  no 
pretence  for  saying  that  the  transaction 
was  usurious ;  but  granted  the  rule  on  the 
latter  point. 

(1)  %  Csnpb.  ST6. 


Mr.  SerjeanU  Taidy  shewed  caoae. — 
Whether  bdls  were  given  or  not,  the  gold 
was  furnished  at  the  same  price;  in  either 
case  the  credit  was  the  same.  The  bills, 
in  fact»  placed  the  defendant  in  a  better 
situation,  as  there  were  then  other  parties 
who  might  have  been  called  upon  to  pay. 
As,  therefore,  there  can  be  no  question 
but  that  the  sale  of  the  gold  to  Evan  Evans 
was  bond  fide^  it  clearly  falls  within  the 
meaning  of  the  guarantie. 

Mr.  Serjeant  WUde^  in  support  of  his 
rule. — ^The  discount  is  the  purchase  of  a 
bill  oi  exchange*  In  this  case,  the  plaintiff 
bought  the  bills  with  all  their  attendant 
risks  and  remedies ;  the  price  was  paid  for 
them  in  cash  and  gold.  The  bills  then 
ceased  to  be  the  property  of  the  seller  and 
went  to  the  purchaser.  If  there  be  a  pre- 
viously-existing debt,  and  a  bill  of  ex- 
change is  given  in  payment,  then,  in  default 
of  payment  of  the  bill,  the  holder  will  be 
remitted  to  his  original  demand  against  his 
debtor;  but,  where  no  debt  is  existing, 
the  discount  is  clearly  a  mere  sale  of  the 
bill,  and,  in  the  absence  of  indorsement  by 
the  party  selling  it,  an  absolute  and  defi- 
nitive sale.  In  Ex  parte  Ishe$ter^  Lord 
Eldon  said  (2)— <<  There  is  a  great  diffe- 
rence between  transferring  a  bill  without 
putting  your  name  to  it,  and  indorsing  it; 
in  the  one  case  it  is  a  sale,  and  in  the  other 
a  discount;  subject,  however,  to  the  ques- 
tion of  intention,  whether  the  transfer  was 
intended  to  take  effect  as  a  sale,  or  by  way 
of  discount."  In  Ex  parU  ShuitlewoHk  (3), 
it  was  held,  that  a  person  giving  cash  for  a 
bill  without  the  indorsement  of  the  person 
from  whom  he  takes  it,  cannot  prove  it 
under  his  commission.  In  Emly  v.  L^(4), 
where  one  of  two  partners  drew  bills  of 
exchange  in  his  own  name,  which  he  pro- 
cured to  be  discounted  by  a  banker* 
through  the  medium  of  the  same  agent 
who  procured  the  discount  of  other  bills 
drawn  in  the  partnership  firm,  by  the  same 
banker — ^it  was  held,  that  the  latter  had  no 
remedy  against  the  partnership,  either  upon 
the  bills  so  drawn  by  the  single  partner,  or 
for  money  had  and  received  through  the 
medium  of  such  bills,  though  the  proceeds 

(«)  1  Rom,  B.  C.  tS. 

(3)  3  Vec  368. 

(4)  15  £sst,  7. 
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were  carried  to  the  partnership  account ; 
the  money  being  advanced  solely  on  the 
secarity  of  the  parties  whose  names  were 
on  the  bills,  by  way  ofditcouni^  and  not  by 
way  of  loan  to  the  partnership,  though  the 
banker  conceived  at  the  time  that  all  the 
bills  were  drawn  on  the  partnership  ac* 
count.  Mr.  Justice  Le  Blanc  there  said — 
'*  A  discounter  is  a  purchaser  of  the  bill." 
Here,  the  gold  being  thus  supplied  by  the 
plaintiflP  to  Evan  Evans  on  the  discount  of 
bills,  to  some  of  which  Evan  Evans  was  no 
party,  he  not  having  indorsed  them,  the 
transaction  amounted  to  no  more  than  a 
sale  of  the  bills,  and  not  to  a  delivery  of 
gold  within  the  meaning  of  the  guarantie. 

Lord  Chief  Justice  Best, — I  am  now  con- 
vinced that  I  took  a  wrong  view  of  this 
case  at  Nisi  Prius.  There  ought  to  be  a 
new  trial.  The  question  is,  whether  the 
gold  advanced  by  the  plaintiff  to  Evan 
Evans,  together  with  the  money,  for  the 
discount  of  certain  bills  of  exchange  was 
gold  sold  or  supplied  within  the  meaning 
of  this  guarantie.  I  think  it  was  not.  The 
guarantee  only  became  bound  to  pay  for 
such  gold  as  was  sold  by  the  plaintiff  to 
Evan  Evans.  If  it  was  not  sold^  the  de- 
fendant is  not  responsible.  The  evidence 
clearly  establishes  that  this  gold  was  not 
sold  in  the  ordinary  course  of  business. 
The  distinction  has  been  well  taken  by  my 
Brother  Wilde,  between  the  case  of  a  bill 
of  exchange  given  for  a  by-gone  credit, 
and  gold  given  for  the  purchase  or  dis- 
count  of  a  bill.  Guaranties  ought  to  be 
construed  most  strictly.  He  who  seeks  to 
make  one  man  accountable  for  the  debt  of 
another,  should  bring  himself  clearly  within 
the  terms  and  spirit  of  the  instrument  by 
which  he  seeks  to  charge  him :  a  guarantie 
ought  not  to  be  carried  further  than  its 
language  strictly  warrants. 

Mr»  Justice  Park* — The  doctrine  of  rf • 
miiter  has  been  accurately  stated  by  my 
Brother  Wilde.  If  a  party  sell  goods  and 
take  a  bill  of  exchange  in  payment,  if  the 
bill  be  dishonoured,  he  is  remitted  to  his 
original  debt;  but,  if  the  goods  be  deliver- 
ed on  the  discount  of  a  bill,  he  becomes 
the  purchaser  of  the  bill ;  and,  if  the  bill 
be  not  indorsed  by  the  party  who  thus  dis- 
poses of  it,  he  who  receives  it  does  so  at 


his  risk.  I  agree  with  what  Mr.  Justice 
Le  Blanc  says  in  Endy  v.  J^ye{5)'^~ 
"  Where  another  security  is  not  required, 
the  party  who  discounts  a  bill  of  exchange 
stands  in  the  situation  of  a  purchaser  of  the 
bill;  and,  therefore,  according  to  the  case  of 
The  Bank  of  England  v.  Nenman{6\  can- 
not recover  against  the  person  with  whom 
he  discounts  it,  and  whose  name  is  not  on 
the  bill,  the  money  advanced  by  way  of 
discount."  That  doctrine,  however,  cannot 
apply  to  this  case. 

The  rest  of  the  Court  concurring — 

Rule  absolute  {?)* 


18S9       C  ^^^^1^^^^^*  SUaVIVIKO  ASSIO- 

M       22     i     ^^'  ^^  PULLAN,  A  BA2YKRUPT« 

^^        *   C.    O.HAROREAVESAMDANOTHSa* 

Bankrupt  Act — Construction  of 

The  62nd  section  of  the  statute  6  Geo.  4. 
c.  16,  appUes  as  well  M  payments  made  6e- 
forCf  as  to^payments  made  since,  the  passing 
of  that  act. 

This  was  an  action  of  assumpsit  brought 
by  the  plaintiff,  in  Trinity  term,  1827,  as 
surviving  assignee  of  one  Richard  Pullan, 
a  bankrupt.  The  declaration  contained  the 
usual  money  counts,  stating  promises  by 
the  defendant  to  the  bankrupt  before  his 
bankruptcy,  and  to  the  plaintiff  and  one 
William  white,  deceased,  as  his  assignees, 
and  also  promises  to  the  plaintiff  as  sur- 
viving assignee  since  the  bankruptcy.  The 
defendants  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice 
Best,  at  the  Sittings  at  Guildhall  after  last 
Michaelmas  term,  the  jury  found  the  fol- 
lowing special  verdict : — 

''  That  Richard  Pullan,  the  bankrupt, 
on  the  26th  of  June  1822,  was,  and  for 
some  time  before  that  day  had  been,  a 
trader  within  the  meaning  of  the  bankrupt 
laws,  at  Leeds,  in  the  county  of  York — 

(5)  15  East,  19. 

(6)  1  Lord  Raym.  449 ;  s.  e.  Com.  Rep.  57* 

(7)  Lord  Chief  Joatice  Tindsl,  on  the  lacond  trials 
(tee  1  Moo.  &  Malk.  471),  left  it  to  the  jary  to  aa;^, 
whether  the  tranaactioii  hetween  the  partiea  waa,  in. 
aohatance,  a  bond  fide  aale  of  gold,  or  whether  merely 
colorable,  and  the  real  trwiaartionjimeyB  djaeoaatof 
thebilla.    Thej  found  for  the  plaimiff. 
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that,  on  that  day,  he  was  indebted  to  the 
plaintifTTerrington,  the  petitioning  credi- 
tor under  the  comnqission  afterwards  issued 
against  him,  in  the  sum  of  1,100/.  and 
upwards — 'that,  being  such  trader,  and 
being  so  indebted  to  Terrington,  after- 
wards, on  the  said  26th  of  June  1822, 
Pulian  became  a  bankrupt  within  the  true 
intent  and  meaning  of  the  statutes  then  in 
force  concerning  bankrupts — that  a  com- 
mission of  bankrupt  was  issued  against 
him,  dated  the  15th  of  May  1823,  under 
which  he  was  duly  declared  a  bankrupt, 
and  the  plaintiff  and  White  (whom  the 
plaintiff  hath  survived)  became  and  were 
the  assignees  of  the  estate  and  effects  of 
the  said  bankrupt,  according  to  the  force, 
form,  and  effect  of  the  said  statutes,  and 
the  said  plaintiff  now  is  assignee  of  the 
said  estate  and  effects — that  Pullan  was 
insolvent  in  the  month  of  February  1822, 
and  retnained  so  insolvent  until  the  issuing 
of  the  commission  of  bankrupt — that  the 
defendants,  on  the  4th  of  August  1822,  re- 
ceived from  Pullan  the  sum  of  165/*  7«.  6dL, 
being  the  first  instalment  of  a  debt  due  to 
them,  for  which  they  with  other  creditors 
had,  on  the  21st  of  March  preceding, 
agreed  to  take  PuUan's  notes  payable  at 
four,  eight,  twelve,  and  sixteen  montlis^*- 
and  that,  at  the  time  when  they  eo  re- 
ceived the  said  sum  of  165^*  7«.  6d.,  they 
knew  that  Pullan  was  inscJvent,  but  did 
not  know  that  he  had  committed  an  act  of 
bankruptcy.  But  whether  &o«,  and  if  it 
should  seem  to  the  Court  that  the  defen*' 
dants  did  undertake  and  promise  in  man- 
ner and  form  as  the  plaintiff  had  com- 
plained, the  jury  assessed  hia  damages  at 
165/.  7s.  6d:' 

The  case  now  came  on  for  argument. 

Mr,  Serjeant  WUde^  for  the  plaintiff. — 
The  only  question  is,  whether  or  not  this 
case  is  af&oted  by  the  82d  settion  of  the 
6  Geo.  4.  c.  10.  That  clause  enacts,  *'that 
all  payments  really  and  bond  fde  tnadct  or 
which  shall  liereafter  he  made  by  any  bank- 
rupt, before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  to  any 


T,  (7rMM(l),  the  Court  were  of  opinion 
that  the  words  **  payments  made,"  in  the 
82nd  section,  referred  equally  to  paymeata 
made  before  as  to  payments  after  the  time  of 
the  passing  of  the  act«  There,  the  com- 
mission did  not  issue  until  nrnre  than  a 
month  after  the  passing  of  the  act ;  but 
here,  the  commission  was  sued  out  long 
before  the  passing  of  the  act,  and  the  pay- 
ment made  by  the  bankrupt  after  he  had 
committed  an  act  of  bankruptcy,  cannot 
therefore  be  within  the  protection  of  that 
clause.  In  that  case,  too,  it  did  not  ap- 
pear that  the  creditor  knew  of  the  inaol- 
vency  of  his  debtor  at  the  time  he  received 
the  money ;  whilst  here,  it  is  found  aa  a 
fact  in  the  case,  that  the  defendants  did 
know,  at  the  time  they  received  the  nooey 
from  him,  that  the  bankrupt  waa  tn  insol- 
vent circumstances.  A  law  is  never  con* 
strued  to  be  ex  pottfaeiOf  unless  the  Court 
be  imperatively  called  upon  so  to  construe 
it.  The  185th  and  186th  aectiooa  of  the 
6  Geo.  4.  c.  16,  serve  to  shew  the  extent 
tp  which  the  legislature  intended  the  act  to 
be  construed  retrospectively ;  the  lS5th 
enacts  **  that  nothing  in  this  act  contained 
shall  render  invalid  any  commission  now 
subsisting,  or  which  ahdl  be  subsisting  at 
the  time  this  act  shall  take  effect,  or  any 
proceedings  which  may  have  been  had 
thereunder,  except  as  herein  is  specifically 
enacted ;"  and  the  186th,  which  provides 
that  the  act  ahall  not  take  effect  before  the 
1st  of  Septepiber  1825,  expressly  excepts 
all  enactments  relating  to  certificates  of 
conformity,  which  were  to  take  effect  upon 
the  passing  of  the  act.  The  1 1 2th,  1 28rd, 
and  13 1st  sections  also  are  evidently  meant 
to  operate  retrospectively.  But  the  gene- 
ral enactments,  and,  among  others,  that 
now  under  discussion,  are  all  exclusively 
prospective. 

Mr,  Serjeant  Meremetker^  for  the  de- 
fendant.— ^There  is  no  pretence  for  the 
distinction  that  has  been  contended  for  be- 
tween the  case  of  ChurcisU  v.  Crtase  and 
the  present.  It  is  true  that  the  words  of 
an  act  of  parliament  have  not  a  retrospec* 
tive  or  ex  post  facto  operation,  unleaa  aueh 
be  the  declared  intention  of  the  legialature. 
Many  of  the  clauses  of  this  act  were  clearly 


creditor  of  such  bankrupt  (such  pavment 
not  being  a  fraudulent  preference  or  such 
creditor),  shall  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by        (1)  t  Moon  ft  F.  41^ )  s^  c.  5  Biaf«  17? ;  Anss, 
such  bankrupt  committed,"    In  CharchM     ^< 
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Ttieaiil  to  b^  construed  i'etros))eetivel5r.  Iti 
Ch^chitl  t.  Crease^  Lord  Chief  Justice 
Best  said  (2) — "  If  the  expression  *  pay- 
ments made '  does  not  refet  to  payments  at 
the  time  of  the  passing  of  the  act,  the  words 

*  or  which  hereaflet  shall  be  made'  would 
be  altogether  nugatory.  It  seems  to  me, 
therefbre,  to  be  absurd,  to  say  that  the 
legislature  did  nbt  contemplate  all  pay- 
ments really  and  hondjide  made  ^t  the  time 
of  the  passing  of  the  act,  or  th^i  siich  pay- 
ihehts  only  were  to  b&  protected  which 
were  to  be  made  after  it  came  fully  into 
operation ;"  and  Mr.  Justice  Park  said  (3) 
— "The  words  in  the  82nd  section,  that 
'  lUl  payn&ents  inade,  or  which  hereafter  shall 
he  made,*  are  extremely  strong,  if  not  con- 
clusive, to  shew  that  the  legislature  in- 
tended to  protect  all  payments  actually 
made  at  the  time  of  the  passing  of  the  act. 

*  All  payments  made*  must  be  considered  to 
refer  to  payments  theretofore  made;  and, 
more  particularly  so,  as  they  are  followed 
by  the  Words  *  Or  which  hereafter  shall  be 
made.*  *'  Upon  the  authority  of  that  case, 
as  well  as  upon  the  words  of  thb  section  in 
question,  it  is  cledr  that  hondjide  payments, 
whether  made  before  or  afVer  the  passing 
of  the  act,  are  equally  within  its  meaning. 

Mir.  Serjeant  WUde  mvsls  heard  in  reply. 

Lord  Chief  Justice  Best, — This  case  has 
beeii  broiight  before  us  on  a  special  verdict. 
1  entertain  the  same  opinion  I  did  when 
Churchill  V.  Crease  was  broucrht  before  the 
Court;  Inat  case  Is  not  distinguishable 
fVom  the  present.  \t  has  been  admitted, 
that,  untess  there  are  words  in  an  act  of 
parli&ment  indisputably  shewing  that  it  is 
to  be  construed  retrospectively,  it  ought  to 
be  held  to  be  prospective  only.  That  po- 
bUion  I  fully  accede  to ;  but  1  think  there 
^re  words  here  to  shew  that  this  section  is 
retrospective :  ho  sense  can  be  made  of  it 
without  putting  this  construction  upon  it. 
The  words  are — "  that  all  payments  really  * 
^nd  hondjide  made,  or  which  hereafter  shall 
he  made  by  any  bankrupt,  or  by  any  person 
on  his  behalf,  before  the  date  and  issuing 
of  the  commission  against  such  bankrupt, 
to  any  creditor  of  such  bankrupt  (such 

(3)  9Mooi%6cP,4fi« 
(3)  im.  4ti. 

Vol.  YU,  C.P. 


payment  nbt  being  a  iVaudiileni  preferende 
of  such  creditor),  shall  be  deemed  valid, 
notwithstanding  any  prior  act  of  bank- 
rut^icy  by  such  bankrupt  committed ;  and 
Such  creditor  shall  not  be  liable  to  reAind 
the  same  to  the  assignees  of  such  bank- 
rupt, provided  the  person  so  dealing  with 
the  bankrupt  had  not,  at  the  time  of  such 
payment  by  or  to  such  bankrupt,  notice  of 
ariy  act  of  bankruptcy  by  such  bankrupt 
committed."  The  words  "  payments  really 
and  hondfde  made**  must  be  held  to  relate 
to  payments  made  at  and  before  the  time 
of  the  passing  of  this  act,  otherwise  they 
will  be  insensible.  This  was  what  I  said 
in  Churchill  v.  Crease,  I  am  clearly  of 
opinion  that  this  clause  was  intended  to 
have  a  retrospective  operation.  It  has 
been  said  that  the  words  are  ambiguous, 
and  may  be  explained  by  a  reference  to 
the  i^^th  section.  I  admit  that  the  language 
is  not  vety  clear ;  but  I  think  the  \35ui 
'section  has  ho  bearing  whatever  lipon  the 
82nd.  To  give  it  this  effect,  it  would  be 
necessary  to  engrafl  upon  it  new  words.  I 
agree,  that,  if  there  was  a  vested  interest  ih 
the  assignees  under  the  old  act,  the  new  one 
would  not  take  it  away.  Upon  the  whole, 
I  am  of  opinion  that  the  defendants  are 
entitled  to  oUr  judgment. 

ilf r.  Justice  ParJc, — This  particular  clause 
has  been  under  the  consideration  of  this 
Court  before.  I  do  not  feel  disposed  to 
alter  the  opinion  t  gave  in  Churchill  v. 
Crease, 

Mr,  JttUice  Gaselee  and  Mr,  Justice  Bur-* 
rough  concurring — 

Judgment  for  the  defendants. 


1829.      ^     HOVILL  AKD  AKOTITEE  v.   STB- 

May  25.  5        phemson  and  amotiibr. 

Evidence — Of  subscribing  witness  subse* 
quently  acquiring  an  interest  in  tite  deed. 

In  an  action  on  a  charterparty,  the  attesK 
ttig  witness  having  subsequently,  by  agree" 
ment  with  the  plaintiff,  acquired  an  interest  m 
the  proceeds  of  tfte  voyage: — Held,  that  he 
fvas  not  a  competent  ^ness  td  fnifct  the  e«e* 

2£ 
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cution  of  the  charierparty,  nor  tvas  evidence 
ofhii  handwriting  admissible. 

This  was  an  action  of  covenant  on  a 
charterparty,  by  the  plaintiffs,  ship-owners, 
against  the  defendants,  the  freighters,  for 
non-payment  of  freight. 

At  the  trial,  before  Mr.  Justice  Park,  at 
Guildhall,  at  the  Sittings  after  last  Michael- 
mas term,  the  plaintiffs  called  the  attesting 
witness  to  prove  the  execution  of  the  charter- 
party.  On  his  being  asked  by  the  defen- 
dant's counsel  whether  he  had  not,  since 
the  execution  of  the  instrument,  acquired 
an  interest  in  the  proceeds  of  the  voyage, 
lie  admitted  that  he  had,  and  refused  to 
release  his  interest.  It  was  thereupon  ob- 
jected that  he  was  not  a  competent  witness, 
he  having  an  interest  in  the  event  of  the 
suit.  The  learned  Judge  allowed  the  ob- 
jection. Evidence  was  then  offered  to  prove 
his  handwriting,  which  was  also  objected  to 
and  rejected.  The  plaintiffs  were  accord- 
ingly nonsuited. 

Mr,  Serjeant  Taddy^  in  the  last  term, 
obtained  a  rule  nisi^  that  this  nonsuit  might 
be  set  aside  and  a  new  trial  had,  on  the 
grounds  that  the  testimony  of  the  witness, 
or  the  proof  of  his  handwriting,  had  been 
improperly  rejected.  He  submitted,  that, 
inasmuch  as  both  parties  bad  concurred  in 
making  him  the  attesting  witness,  the  de- 
fendants could  not,  by  objecting  to  his  com- 
petency on  the  footing  of  an  interest  which 
ne  had  acquired  in  the  proceeds  of  the 
voyage,  shut  the  plaintifis  out  from  the 
benefit  of  his  testimony;  or  that,  at  all 
events,  the  plaintiffs  had  a  right  to  give  se- 
condary evidence  of  the  execution  of  the 
charterparty,  by  proving  his  handwriting, 
in  the  same  manner  as  they  might  have  done 
had  his  subsequent  incapacity  arisen  from 
any  other  circumstance.  He  referred  to — 
Swire  v.  Bell{l),  where  the  subscribing  wit- 
ness was  interested  in  the  instrument  at  the 
time  of  the  attestation,  and  therefore  was  not 
allowed  to  prove  its  execution — Godfrey  v. 
Norris{Z),  where  the  subscribing  witness 
to  a^  bond  having  afterwards  become  the 
administrator  of  the  obligee,  in  an  action  on 
Xhe  bond,  proof  of  his  handwriting  was 
allowed — Goss  v.  Tracy  (3),  where  the  de- 

(1>  5Teim  Rep.  371. 

(S)  1  Str.  34. 

(3;  1  P.  Wms.  tOQ. 


positions  of  a  witness  disinterested  at  the 
time  of  making  them,  were  allowed  to  be 
read  in  a  cause  in  which  he  was  afterwards 
plaintiff — Buckley  v.  Smith  {4i)f  where  it 
was  held,  that,  where  a  witness  to  an  in- 
strument becomes  incapacitated,  proof  of 
the  handwriting  is  admissible — and  Barlom 
V.  Fowell{5)t  where  it  was  ruled  by  Lord 
Chief  Justice  Holt,  that,  where  a  person 
makes  himself  a  party  in  interest,  after  a 
plaintiff  or  defendant  has  an  interest  in  his 
testimony,  he  cannot  by  this  deprive  them  of 
the  benefit  of  his  testimony. 

Mr,  Serjeant  fVUde,  on  a  former  day  in 
this  term,  shewed  cause. — This  is  not  the 
case  of  an  interest  accruing  to  a  witness  by 
operation  of  law,  or  without  the  knowledge 
or  agency  of  the  parties;  but  that  of  an 
interest  created  by  the  parties  who  seek  to 
avail  themselves  of  his  testimony.  The 
question  is  whether  a  plaintiff  can  put  a  de^ 
fendant  in  this  situation — to  have  a  witness 
who  is  become,  by  the  act  of  the  plaintiff) 
interested  in  the  event  of  the  suit,  or  else  to 
be  unable  to  call  the  subscribing  witness  at 
all ;  and  then  the  plaintiff  be  allowed  to 
prove  his  handwriting.  In  Goss  v.  Tracy^ 
the  subscribing  witness  to  the  bond  after- 
wards became  the  executor  of  the  obligee ; 
he  thus  became  interested  by  operation  of 
law.  In  Godfrey  v.  N orris,  the  subscribing 
witness  to  the  bond  afterwards  became  tlie 
administrator  of  the  obligee.  In  Swire  v. 
Bell,  it  was  held,  that,  if  the  subscribing 
witness  to  the  bond  be  interested  therein,  as 
well  at  the  time  of  the  attestation  as  at  the 
trial,  he  cannot  be  examined  as  a  witness  to 
prove  the  execution ;  nor  is  proof  of  his 
handwriting  sufficient  for  that  purpose. 
Here,  the  witness  was  not  interested  at  the 
time  of  the  execution  of  the  charter-party, 
but  became  so  afterwards  by  the  act  of  the 
plaintiffs  themselves.  In  Honeywood  v. 
Peacock  (6),  in  an  action  by  the  sheriff  on  a 
bail-bond,  the  officer  who  made  the  caption 
was  held  to  be  a  compet,ent  witness  to  prove 
the  execution  of  the  bond;  the  defendant 
having  requested  him  to  attest  the  execntk>n, 
with  full  knowledge  of  the  situation  in  which 
he  stood.  In  P/iilUpps  on  Evidence,  it  is 
said  (7),  "  that,  if  a  deed  or  other  written 

(4)  3  Esp.  Rep.  69r. 

(5)  Skin.  586. 

(6)  3  Campb.  196. 

(7)  VoL  1.  {5th  edit.)  471, 
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instrument  is  attested,  but  none  of  the  wit- 
nesses are  capable  of  being  examined,  the 
course  then  is,  to  prove  an  attesting  wit- 
ness's handwriting  ;  and  this  will  be  a  suf- 
ficient proof  of  the  execution :  as,  where 
the  attesting  witness  is  dead,  or  blind,  or 
incompetent  to  give  evidence,  either  from 
insanity,  or  from  infamy  of  character,  or 
from  interest  acquired  after  the  execution  of 
the  deed"  But  this  refers  to  tlie  case  of  an 
interest  acquired  hy  some  hondfde  act  of  the 
parties;  not  by  a  fraud,  as  here.  The  first 
and  second  underwriters  upon  a  policy  of 
assurance,  who  have  paid  the  loss,  upon  an 
undertaking  made  to  them  by  the  assured 
to  repay  the  money  in  case  they  failed  in 
an  action  brought  by  them  against  a  subse- 
quent underwriter,  seem  not  to  be  compe- 
tent witnesses  for  the  defendant  in  that 
action,  to  prove  that  one  of  the  assured, 
when  he  effected  the  policy,  misrepresented 
to  them  that  it  was  a  summer  instead  of  a 
winter  risk.  Forrester  v,  Pigou  (8).  There 
is  no  case  to  be  found  where  the  testimony 
of  a  witness  has  been  held  admissible  where 
he  has  acquired  an  interest  in  the  subject- 
matter,  through  the  act  of  the  party  who 
seeks  to  avail  himself  of  his  evidence. 

Mr,  Serjeant  Taddy^  in  support  of  his 
rule. — The  defendant  is  hardly  in  a  situa- 
tion to  complain  that  he  is  shut  out  from 
evidence.  In  Godfrey  v.  Norris  the  same 
objection  was  urged  that  has  been  made 
here ;  for  it  uas  contended  that  the  plain- 
tifF  might  have  let  another  person  take 
out  letters  of  administration :  but  Lord 
Chief  Baron  Parker  held  that  proof  of  the 
handwriting  of  the  plaintiff  was  good  evi- 
dence ;  and  he  likened  it  to  the  case  of  a 
will,  where  the  witness  happens  to  be  a 
devisee  under  the  will ;  in  which  case,  if 
there  be  no  other  witness,  proof  of  his  hand- 
writing is  allowed.  In  Buckley  v.  Smith, 
the  incapacity  of  the  attesting  witness  arose 
out  of  the  act  of  the  plaintiff  himself,  he 
having  married  her;  and  yet  Lord  Kenyon  ad- 
mitted proof  of  the  handwriting  of  the  maker 
of  the  note.  In  Sivire  v.  Bell,  the  Court 
did  allude  to  some  such  distinction  as  is  here 
contended  for ;  but  the  cause  was  ultimately 
decided  on  another  point.  In  Barnes  v. 
Trompowsky  (9),  Lord  Kenyon  said — **  The 

(8)  1  Maa.  &  Selw.  9. 

(9)  7  Term  Rep.  267. 


case  of  Snire  v.  Bell  went  on  the  ground 
that  the  subscribing  witness  was  interested 
a^  the  time  of  the  execution,  and  also  at  the 
time  of  the  trial ;" — and  Mr.  Justice  Grose 
said — "Where  there  is  a  subscribing  wit- 
ness, the  parties  thereby  agree  that  the  proof 
of  their  handwriting  shall  be  made  through 
that  medium,"  The  plaintiffs  required  no 
more  in  this  case.  In  Forrester  v.  Pigou^ 
there  were  other  witnesses  than  the  under- 
writers on  the  policy,  who  could  have  proved 
the  fact ;  but  here  the  subscribing  witness 
alone  could  prove  the  execution  of  the 
charterparty.  The  modern  practice  attaches 
less  value  to  the  testimony  of  the  subscrib- 
ing witness  than  it  was  formerly  thought  to 
possess. 

Cur,  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the 
judgment  of  the  Court  :— 

This  was  an  action  upon  a  charterparty. 
At  the  trial,  before  my  Brother  Park,  it  ap- 
peared, that,  after  the  execution  of  the  in- 
strument, the  attesting  witness  entered  into 
an  agreement  with  the  plaintiffs,  by  which 
he  was  admitted  to  a  share  of  the  profits 
which  the  plaintiffs  expected  to  derive  from 
their  bargain.  Upon  this,  an  objection  was 
taken  to  the  competency  of  the  witness,  and 
his  evidence  was  rejected,  he  having  refused 
to  release  his  interest.  It  was  then  pro- 
posed to  prove  his  handwriting,  which  was 
also  objected  to,  and  the  objection  allowed ; 
and  the  plaintiffs,  not  being  able  to  prove 
the  execution  of  the  charterparty,  were  non- 
suited. A  motion  was  made  in  the  last 
term  to  set  aside  this  nonsuit,  against  which 
cause  was  shewn  on  a  former  day  in  this 
term.  My  Brother  Burrough  was  absent 
during  the  argument ;  but  the  rest  of  the 
Court  think  that  this  evidence  was  properly 
rejected.  There  are  several  cases  where  a 
subscribing  witness  has  acquired  an  interest 
after  the  execution  of  an  instrument  attested 
by  him,  in  which  it  has  been  decided  that 
proof  of  his  handwriting  may  be  received  to 
establish  such  instrument ;  for  instance,  the 
handwriting  of  a  subscribing  witness  who  has 
been  appointed  an  executor  or  administrator, 
or  has  married  the  person  to  whom  the  in- 
strument was  given,  has  been  allowed. to  be 
proved.  We  do  not  dispute  the  authority 
of  any  of  those  decisions ;  on  the  contrary, 
we  should  be  disposed  to  extend  the  prin- 
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oiplf^  established  by  them  to  the  case  of  a 
man  entering  ipto  partnership,  and  becom- 
ing interested  in  instruments  by  acquiring  a 
share  in  the  credits,  and  taking  upon  himself 
the  responsibilities  of  the  firm  of  which  he 
becomes  a  member.     Necessity   requires 
that  in  all  these  cases  such  evidence  should 
be  received  ;  as,  otherwise,  parties  must 
lose  the  rights  secured  by  the  instruments 
attested,  or  forego  the  accepting  of  situations 
ivhich  might  be  most  important   to  their 
welfare.     It  would  be  a  great  hardship  if 
the  law  vyere  to  say  that  a  man  should  not 
become  an  executor  or  administrator,  or 
accept  a  beneficial  partnershipywithout  giving 
up  his  right  to  debts  due  to  the  estates  in 
which  he  has  acquired  an  interest.     But, 
in  the  present  case,  the  witness  had  only 
obtained  an  interest  in  the  contract  arising 
under  the  instrument  which  he  was  called 
on  to  prove,  and  that  interest  he  derived 
immediately  from  the  plaintiffs  themselves, 
who  proposed  to  call  him.     They,  there- 
fore, cannot  complain  that  their  witness  is 
disqualiHed,  when  they  have  been  the  cause 
of  his  disqualification.     That  the  interest 
was  considered  by  the  witness  to  be  so  .va- 
luable as  to  be  likely  to  affect  his  testimony, 
Is  evident  by  the  circumstance  that  he  re- 
fused to  release  it.     It  would  be  improper 
to  allow  a  plaintiff  to  give  such  an  interest 
to  a  person  in  the  particular  transaction  in 
which  he  is  obliged  to  call  him  as  a  witness 
as  is  likely  to  bias  his  testimony.  A  learned 
writer  (10),  who  has  devoted  too  much  of 
his  time  to  the  theory  of  jurisprudence  to 
know  much  of  the  practical  consequences  of 
the  doctrines  he  has  published  to  the  world, 
has   said  that  interest  should  only  operate 
against  the  credit,  and  not  be  a  ground  of 
objection   to  the  competency  of  a  witness. 
This  doctrine,  however,  is  contrary  to  our 
law,  according  to  which  a  direct  interest  to 
the  smallest  amount  in  any  person  will  pre- 
vent him  from  being  examined  as  a  witness. 
This  rule  does  not  stand  upon  the  principle 
that  Mr.  Starkie  supposes,  viz.  that  there  is 
no  difference,  or  that  the  law  can  make  no 
distinction,  between  the  degrees  of  interest 
(11):    but   upon   this — that,  if  the   party 
declines   to  release  his  interest,  whatever 

(10)  Jeremy  Bentham^-Treatise  on  Jadicial  £ri- 
deuce  by  Danumt,  S47.  Joy,  St.  Paul's  Churcb- 
Yard.  1825. 

(ai)  See  Starkie,  on  Endenct. 


may  be  its  amount,  it  seems  that  be  conaidera 
it  to  be  of  importance  to  himi  ai^d  therefore 
he  ought  not  to  be  trusted  as  a  witness  in  a 
suit  instituted  for  the  recovery  of  a  sum  in 
which  he  ha^  an  interest.    A  feeling  of  in- 
terest will,  in  spite  of  the  utmost  efforts  of 
the  most  conscientious  man,  often  so  warp 
his  mind  as  to  prevent  him  from  giving  an 
accurate  account  of  any  transaction  in  which 
he  is  himself  concerned.     Considering  the 
interest  of  parties,  and,  that  which  is  of  still 
more  importance,  the  interests  of  the  public, 
and  of  religion,  which  require  that  every 
possible  means  sho.uld  be  used  to  prevent 
false  evidence,  the  law  cannot  be  now  too 
strict  in  excluding  the  testimonies  of  inte- 
rested witnesses.  It  is  true,  that  prejudices 
will  freqtiently  operate  upon,  and  influence 
the  rnipd  of  a  witness  as  much  as  interest; 
but  this  is  an  evil  that  cannot  be  remedied.  If 
we  want  the  testimony  of  witnesses,  we  mus^ 
be  content  to  take  it  subject  to  all  the  de- 
fects that  the  infirmities  of  those  who  give 
it  may  occasion.  We  may  require  a  witness 
to  release  his  interest,  but  we  cannot  compel 
him  to  release  himself  from  his  prejudices; 
but,  because  we  cannot  do  all  we  wish,  we 
should  not  fail  to  do  all  we  can,  to  arrive  at 
truth.  The  case  otForresler  v.Pigou  is  stroll- 
er than  this  ;  for  there  the  plaintiff  gave  th$ 
witness  an  interest  after  the  cause  of  action 
accrued,  without  the  privity  of  the  defen- 
dant ;  and  yet  the  Court  would  not  allow 
the  defendant  to  call  him.     If  a  plaintiff,  in 
such  a  case  as  this,  had  a  right  \o  say  that 
he  must  either  be  allowed  to  call^  (o  sup- 
port his  claim,  a  witness  wliom  he  himself 
had  rendered  interested,  or  be  allowed  to 
prove  his  handwriting,  it  would  put  the  de- 
fendant under  the  necessity  of  having  a  case 
proved  against  hin^  by  an  interested  witnesSy 
or  giving  up  the  opportunity  of  obtaining  a 
knowledge  of  any  circumstances  that  oc- 
curred at  the  time  of  the  execution  of  the 
instrument,  by  the  cross-examination  of  the 
attesting  witness. 

The  rule  for  setting  aside  the  Doiisvit 
must,  consequently,  be — 

Ditcharged. 
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Warranty— <»ii  ike  tale  of  goods. 

A  manufacturer  mho  sells  an  article  for  a 
particular  purpose,  impliedit^  warrants  U  to 
h^fi^for  that  purpose.  Where,  therefore,  the 
defendants,  copper-manufacturers,  sold  to  the 
plaintiff  copper  for  sheathing  the  bottom  of  a 
vessel,  which  in  a  short  time  ffccame  corroded 
and  unftfor  use,  and  the  jury  found  the  de^ 
cay  to  have  arisen  from  an  intrinsic  defect  in 
tlie  quality: — Held,  that  the  defendants  were 
liable  for  the  breach  of  this  implied  warranty, 
that  the  copper  was  Jit  and  proper  for  the 
purpose  of  sheathing  the  vessel* 

This  was  an  action  on  the  case  for  de- 
ceit and  for  breach  of  warranty  on  the  sale 
of  copper  sheathing  supp)ied  by  the  defen- 
dants to  the  plaintiff  for  the  purpose  of 
sheathing  the  bottom  of  the  plaintiQ**s  ship, 
Isabella. 

Ulie  declaration  contained  twelve  counts 
— the  six  first  (which  were  abandoned  at 
the  trial)  for  the  deceit — the  remainder  for 
the  breach  of  warranty. 

The  seventh  count  was  in  substance  as 
follows : — That  the  plaintiff,  at  the  special 
instance  and  request  of  the   defendants, 
bargained  with  the  defendants  to  buy  of 
them,  and  the  defendants  agreed  to  sell  to 
the  plaintiff,  divers,  to  wit,  one  thousand 
sheets  of  copper,  for  the  purpose  of  sheath' 
ing  the  bottom  of  a  certain  bark  or  tiessel 
called  the  Isabella ;  and  that  the  defendants, 
by  falsely  and  fraudulently  warranting  the 
said  sheets  of  copper,  which  had  been  made 
and  manufactured  by  the .  defendants,  to  be 
copper  of  a  superior  quality ,  and  reasonably 
ft  and  proper  for   the  purpose  aforesaid, 
sold  the  said  sheets  of  copper  to  the  plain- 
tiff, at  and  for  a  large  sum  of  money,  to 
wit,  the  sum  of  313/.  15«.  6c(.,  which  was 
afterwards  paid  by  the  plaintiff  to  the  de- 
fendants for  the  same:  whereas,  in  truth 
and  in  fact,  the  said  sheets  of  copper  were 
not,  at  the  time  of  the  said  warranty  and 
sale  thereof  as  aforesaid,  reasonably  fit  or 
proper  for  the  purpose  aforesaid;  but,  on 
the   contrary  thereof,  the  said  sheets  of 
copper  were,  at  that  time,  of  an  inferior 
quality,  and  wholly  unfit  and  improper  for 
the  purpose  aforesaid:  whereby  tpe  said 
sheets  of  copper  afterwardsi  )o  wit,  on  &c., 


at  &c.,  became  and  were  of  littl^  or  no  use 
or  value  to  the  plaintiff;  and  so  the  defen- 
dants, by  means  of  the  premises,  falsely 
and  fraudulently  deceived  the  plaintiff  on 
the  sale  of  the  said  sheets  qf  copper  as 
aforesaid. 

ITie  eighth  count  stated  the  copper  to  be 
warranted  to  be  made  of  the  purest  and 
best  ore,  and  to  be  fit  and  proper  for  the 
purpose  aforesaid. 

The  ninth,  that  the  sheathing  had  been 
made  ai>d  manufactured  by  the  defendant^ 
of  tlie  best  copper  ore. 

The  tenth  (the  count  relied  on),  that  the 
defendants  warranted  the  copper,  Wi/cA  had 
been  made  and  manufactured  by  the  defen" 
dants,  to  be  reasonably  ft  and  proper  for  the 
purpose  aforesaid. 

The  eleventh  and  twelfth  were  in  substance 
the  same  as  tjic  tenth. 

The  defendants  pleaded  the  genera) 
issue. 

At  the  trial,  before  Lordr  Chief  Justice 
Best,  at  the  Sittings  at  Guildhall  after  lasi 
term,  it  appeared  that  the  plaintiff  was  a 
ship-owner,  and  the  defendants  pianufac- 
turers   of  copper  and   copper  sheathing. 
One  Fisher,  a  sail-maker,  who  was  called 
as  a  witness  on  the  part  of  ^he  plaintiff 
stated,  that,  the  plaintiff  being  in  want  pf 
sheathing  for  his  $hip  Isabella,  he  (the  wit- 
ness) went  with   him   to   the   defendants' 
counting-house,  and  introduced  him,  say- 
ing— *'  Mr.  Jones  (the  plaintiff)  is  in  want 
01  copper  for  sheathing  a  vessel,    and  I 
have  pleasure  in  recommending  him  to  you, 
knowing  you  will  sell  him  a  good  article  ;^' 
whereupon  Smith,  one  of  the  defendants, 
said — **  You  may  depend  upon  it  we  will 
supply  him  welj,"  or — "  I  will  take  care 
that  he  is  well  supplied ;"  and  that  the 
price  and  time  of  credit  were  then  agreed 
on.      ^he  plaintiff  theq  proved  that  his 
ship-wright  afterwards  went  to  the  defen- 
dants* warehouse  and  selected  the  copper, 
which  was  sent  on  the  plaintiff's  account 
to  Bristol,  where  the  Isabella  was  then 
lying,  and  with  which  she  was  sheathed. 
The  invoice,  which  was  put  in,  described 
the  copper  as  "  sheets  of  copper,  and  nails, 
for   the   ship   Isabella."     It  was  further 
proved,   that  the   Isabella  proceeded    to 
Sierra  Leone,  whence  she  returned  in  No- 
vemi)er  1827;  and  that,  when  she  sailed 
thence,  which  v&s  abpu);  five  mopths  after 
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she  was  sheathed  with  the  copper  id  ques- 
tion, it  was  discovered  that  the  copper  was 
corroded  and  full  of  holes,  and  totally  unfit 
for  further  service. 

Messrs.  Percival  and  George  Johnson, 
two  assayers  of  metals,  who  had  assayed  the 
copper  in  question,  stated,  that  good  cop- 
per should  contain  -^^j  of  pure  ore ;  that, 
in  this  copper,  the  proportion  was  only 
'■fSh'i  ^^^^  copper  readily  imbihes  oxygen; 
that  this  was  partly  in  a  state  of  oxydc ; 
that,  when  so,  copper  is  more  soluble  ;  that 
copper  with  a  large  proportion  of  oxyde 
would  dissolve  from  the  action  of  sale 
water ;  that  the  quantity  of  oxyde  in  this 
copper  (t*Vij)  would  produce  that  effect; 
that  the  excess  of  oxyde  was  attributable 
to  an  improper  mode  of  manufacture ;  that 
means  may  be  used  to  obtain  copper  free 
from  oxyde,  by  subjecting  it  to  a  process 
to  extract  the  oxygen;  and  that  copper 
decays  very  differently  from  extrinsic 
causes.  The  secretary  to  the  British  Cop- 
per Company  also  stated  that  the  defect  in 
this  copper  had  probably  arisen  from  over- 
heating it  in  the  manufacture ;  and  that,  of 
late,  the  competition  in  the  trade  had  in- 
duced the  manufacturers  to  hasten  the  pro- 
cess, much  to  the  detriment  of  the  article. 
It  was  also  proved  that  good  copper  sheath- 
ing usually  lasts  five  or  six  years. 

On  the  part  of  the  defendants,  several 
witnesses  stated,  that  the  corrosion  of  the 
copper  might  have  been  occasioned  by  a 
variety  of  extrinsic  causes ;  that  it  decays 
sooner  in  some  climates  than  in  others; 
that  the  holes  in  the  sheathing  might  have 
been  produced  by  barnacles,  whilst  the  ship 
was  lying  in  the  river  at  Sierra  Leone, 
where  they  abound ;  that,  in  fact,  barna- 
cles were  found  on  the  ship's  bottom  on 
her  return  to  this  country ;  and  that  the 
quality  of  copper  might  be  easily  ascer- 
tained from  its  appearance  and  its  mallea- 
bility: and  it  was  contended,  that,  if  the 
copper  had  been  defective  at  the  time  of 
the  sale,  the  plaintiff's  ship-wright  must 
have  discovered  it  when  he  sheathed  the 
vessel. 

The  price  charged  was  admitted  to  be 
the  market  price  for  good  merchantable 
copper  sheathing. 

His  Lordship  left  it  to  the  jury  to  say, 
whether  the  decay  in  the  copper  arose  from 
any  intrinsic  defect  ip  it,  or  from  any  extrin* 


sic  cause ;  and,  if  it  arose  from  an  intrinsic 
defect,  whether  such  defect  was  occasioned 
by  the  want  of  due  care  or  skill  in  the  ma- 
nufacture, or  from  the  use  of  an  improper 
and  inferior  material.  , 

The  jury  found  "  that  the  decay  in  the 
copper  arose  from  some  intrinsic  defect  in 
the  quality  of  the  copper  ;  but  that  no  sa- 
tisfactory evidence  had  been  given  to  shew 
how  that  defect  was  occasioned." 

A  verdict  was  accordingly  entered  for 
the  plaintiff — the  amount  of  damages  to  be 
referred;  and  leave  was  reserved  to  the 
defendants  to  move  that  this  verdict  might 
be  set  aside  and  a  nonsuit  entered,  or  a 
verdict  for  the  defendants,  in  case  the 
Court  should  be  of  opinion  that  the  decla- 
ration was  not  supported  by  the  evidence. 

Mr,  Serjeant  Ludlow^  on  a  former  day 
in  this  term,  accordingly  obtained  a  rule 
nisi  to  that  efiect.  He-referred  to  Gray  v. 
Cox(l),  where,  he  observed.  Lord  Chief 
Justice  Abbott,  who  differed  from  the  rest 
of  the  Court,  threw  out  extrajudicially 
something  favourable  to  the  maintenance 
of  this  action,  which  was  overruled  by  the 
other  Judges;  and  also  to  the  case  of  Par' 
kinson  v.  Lee  (2). 

Mr,  Serjeant  Wilde  and  Mr,  Serjeant 
Russell  shewed  cause. — The  tenth  count  is 
fully  supported  by  the  evidence.  It  alleges 
that  the  defendants  warranted  the  copper, 
which  had  been  made  and  manufactured 
by  them,  to  be  fit  for  the  purpose  to  which 
it  was  to  be  applied.  The  evidence  clearly 
made  out  that  allegation.  The  defendants 
are  the  manufacturers  of  the  article.  It  is 
not  an  article  sold  for  general  purposes, 
but,  if  useful  at  all,  must  be  fit  for  the  par- 
ticular purpose  for  which  it  was  intended, 
viz.  the  sheathing  of  vessels.  It  is  enough, 
that,  from  the  general  circumstances  at- 
tending the  sale,  sufficient  appears  whence 
may  be  inferred  the  intention  of  the  par- 
ties :  no  precise  form  of  words  is  necessary 
to  constitute  a  warranty.  The  facts  of  this 
case  are  abundantly  sufncient  to  raise  an  im- 
plied warranty.  The  general  doctrine  of 
implied  warranty  is  thus  laid  down  by  Mr. 

(1)  1  Car.  &  P.  184;  8.c.  4B.&  C.  108;  6  D. 
&  R.  f 00. 

(S)  S  Eatt,  314. 
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Justice  Black8tone(d) — ''A  second  class 
of  implied  contracts,  are  such  as  do  not 
arise  from  the  express  determination  of 
any  court,  or  the  positive  direction  of  any 
statute ;  but  from  natural  reason,  and  the 
just  construction  of  law.  Which  class  ex- 
tends to  all  presumptive  undertakings  or 
assumpsits;  which,  though  never,  per- 
haps, actually  made,  yet  constantly  arise 
from  this  general  implication  and  intend- 
ment of  the  courts  of  judicature,  that 
every  man  hath  engaged  to  perform  what 
his  duty  or  justice  requires."  Suppose  the 
defendants  had  brought  an  action  for  the 
price  of  the  copper,  and  it  appeared  that  it 
had  been  sold  for  copper  warranted  to  last 
four  or  five  years,  and  it  was  proved  to 
have  lasted  only  as  many  months,  might  not 
the  plaintiff  have  shewn  that  the  article  was 
not  worth  the  price  charged  for  it,  and  re- 
duced the  damages  to  its  actual  value  ?  I 
admit,  that,  if  the  plaintiff  (as  in  Fisher  v. 
Samudd)  had  had  reasonable  means  of  as- 
certaining the  actual  value  of  the  copper  at 
the  time  of  payment,  he  would  not  now  be 
in  a  situation  to  agitate  the  question  in 
another  shape.  But  here  there  was  no 
knowledge  or  means  of  knowledge  in  the 
plaintiff  of  the  quality  of  the  copper  ;  the 
jury  have  found  the  decay  to  be  the  result 
of  an  intrinsic  defect.  In  Gray  v.  Cox^ 
there  was  no  actual  decision  on  this  point. 
The  defendants  there  were  not  the  manu- 
facturers of  the  copper,  but  sellers  only. 
Lord  Chief  Justice  Abbott,  on  making  ab- 
solute the  rule  for  a  new  trial  in  that  case, 
said  (4) — "  At  the  trial,  it  occurred  to  me, 
that,  if  a  person  sold  a  commodity  for 
a  particular  purpose,  he  must  be  under- 
stood to  warrant  it  reasonably  fit  and  pro- 
per for  such  purpose.  I  am  still  strongly 
inclined  to  adhere  to  that  opinion,  but 
some  of  my  learned  Brothers  think  differ- 
ently. Supposing,  however,  my  opinion 
to  be  correct,  still  the  plaintiffs  have  not 
declared  on  a  warranty  or  promise  of  that 
nature,  but  upon  a  general  warranty ;  and 
we  are  all  of  opinion  that  such  a  general 
warranty  does  not  arise,  nor  can  be  implied 
in  law,  from  such  a  contract  of  sale  as  the 
present."  The  declaration  here  is  pre- 
cisely adapted  to  the  opinion  expressed  by 


his  Lordship  in  that  case.  There,  too, 
there  was  an  entire  absence  of  every  cir- 
cumstance whence  it  could  be  inferred  that 
the  seller  had  any  more  knowledge  of  the 
quality  of  the  article  than  the  buyer.  Ca- 
veat  emptor  can  only  apply  to  cases  where 
the  means  of  knowledge  are  express.  In 
cases  of  insurance  of  goods,  the  warranty 
of  the  ship's  sea-worthiness  is  a  condition 
precedent  to  the  assured*s  right  to  recover 
lor  a  loss.  So,  in  life-assurances.  So,  in 
contracts  for  victuals,  it  is  implied  that  they 
are  fit  and  proper  for  the  food  of  man. 
Here,  the  goods  sold  are  such  as  are  appli- 
cable to  a  given  purpose  only,  and  were 
bought  for  that  purpose.  The  warranty  of 
a  horse  is  necessarily  different  in  its  cir- 
cumstances from  a  warranty  on  the  sale  of 
goods.  But,  in  the  case  of  a  horse  sold 
without  any  express  warranty,  where  it  is 
said,  at  the  time  of  the  sale,  to  be  wanted 
for  a  particular  purpose,  as,  for  a  lady,  a 
child,  or  an  invalid,  there  there  is  an  im- 
plied warranty  that  he  is  fit  for  that  pur- 
pose. In  Laing  v.  Fidgeon(J5i)i  it  was 
held,  that,  in  every  contract  to  supply  ma- 
nufactured goods,  however  low  the  price,  it 
is  an  implied  term  that  the  goods  shall  be 
merchantable.  In  Gardiner  v.  Gray{%\ 
where  the  defendant  sold  twelve  bags  of 
wtiste  silk  at  10^.  6d,  per  pound,  which,  on 
its  arrival  at  its  place  of  destination,  was 
found  to  be  of  a  quality  not  saleable  under 
the  denomination  of  waste  silk — ^Lord  El- 
lenborough  said — ''The  purchaser  has  a 
right  to  expect  a  saleable  article,  answer- 
ing the  description  in  the  contract.  With- 
out any  particular  warranty,  this  is  an  im- 
plied term  in  every  such  contract.  Where 
there  is  no  opportunity  to  inspect  the  com- 
modity, the  maxim  of  caveat  emptor  does 
not  apply.  He  cannot,  without  a  warranty, 
insist  that  it  shall  be  of  any  particular 
quality  or  fineness ;  but  the  intention  of  both 
parties  must  be  taken  to  be,  that  it  shall  be 
saleable  in  the  market,  under  the  denomi- 
nation mentioned  in  the  contract  between 
them."  In  Fuher  v.  Satnuda,  Lord  Ellen- 
borough  seems  to  have  entertained  no 
doubt  as  to  the  implied  warranty ;  but  the 
question  there  was,  whether  the  plaintiff 
had  not  so  conducted  himself  as  to  waive 


(3)  3  Bl.  Com.  161. 

(4)  4  Barn.  &  Czwm.  115. 


(5)  4Ctmpb.l69;  S.C.  6T«iut.l08. 
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fiis  right  to  coiiipliiin.  He  says  (7)—**  It  is 
ihe  duty  of  the  purchaser  of  any  com- 
ifaodlty;  immediately  upon  discovering  thai 
it  Ws  not  according  to  order,  and  unfit  for 
the  purpose  for  which  it  was  intended,  to 
returh  it  to  the  vendor;  or  to  give  him 
notice  to  take  it  hack."  In  Okell  v.  Smth  (8), 
lii  dssumpsit  to  recover  the  price  of  coppeir 
pans,  which  the  seller  had  engaged  should 
be  sound,  and  made  of  the  best  materials, 
and  the  purchaser,  after  trial;  found  them 
to  be  unsound  and  unfit  for  the  purpose 
for  which  they  were  intended;  Mr.  Justice 
fiayley  said — "The  plaihtiflT  certainly  is 
hot  entitled  to  recovei-  the  full  price  stipu- 
lated for  by  the  contract,  according  to  which 
he  was  bound  to  furnish  pans  capable  of 
answer ing  the  purposes  for  which  theV 
were  ordered."  Bluett  v.  Osborne  (9)  must 
be  tnis-reported.  Tbei-e,  the  plaintiff  had 
sold  the  defendant  a  bowsprit,  which  at  the 
^he  iiffie  of  ihe  sale  appeared  to  be  perfectly 
sloundt  but  ivhich  aflerwards  turned  out  to 
be  irohen — it  was  held;  that,  in  the  ab- 
sence of  fraud,  the  plaintiflT  was  entitled  to 
i-ecovei"  What  the  bowsprit  was  apparently 
worth  at  the  ilfne  of  the  delivery;  and  Lord 
Ell^nborbUgh  is  reported  to  have  said — 
"A  peri^on  wlio  sells  inlpliedly  warrarilS 
that  the  thing  sold  shall  ansWer  the  pur- 
pose for  Which  it  is  sold  :*'  ahd  aJlletrWards 
— *"  What  the  pldintilT  deserves  is  the  ap- 
parent value  of  the  article  at  the  iirfie  of  oe- 
lhery'*f  In  Jones  v.  Boii}dcn{lO)\  Mr.  Jus- 
tice Heath  meiitiotied  a  bbse  tried  before 
him,  where  on  a  sale  of  sheep  sold  as 
stock,  the  evidence  was,  that,  by  the  cus- 
Ibih  of  the  trade,  slock  w'ere  Understood  to 
be  sheep  that  were  ^ound,  whereupon  he 
Ibid  the  jury  that  this  aitiounted  to  an  im- 
jplied  warranty  that  they  were  sound.  Ill 
Teats  V.  Phi,  Loi-d  Chief  Justice  Gibbs 
said(ii)  —  "Where  a  party  undertakes 
that  he  will  supply  goods  of  a  ceKain  de- 
scription, he  must  execute  his  engagement 
accordingly."  tn  Bridge  v.  nain{l^), 
where  gobds  sold  were  described  iri  the  in- 
voice as  Scarlet  cuttings.  Lord .  Elleh- 
boroiigU  said^  "that  a'li  undertaking  that 


(7)  1  Campb.  19S. 
C8)  iStmrk.  N«P.C.lD7k 
(9)  Ibid.  S84. 
(JO)  4  Taunt.  847. 
(n)  SMaWb.Ui. 
{U)  1  Stark.  N.P.C.  504i 


th^y  were  sucli  rniist  be  interred;  that,  to 
satisfy  aii  allegation  that  they  were  War- 
ranted to  be  of  any  particular  quality, 
proof  must  be  given  of  such  a  warranty ; 
biit  that  A  warranty  was  implied  that  they 
were  that  for  which  they  were  sold.**  la 
Pasley  v.  Freeman^  Bitr.  .Justice  Buller 
"said  (13) — "It  was  rightly  held  by  Lord 
Chief  Justice  Molt,  and  has  been  uniformly 
adopted  ever  since,  that  an  affirmation  at 
the  time  of  a  sale,  is  a  warranty,  provided 
it  appear  in  evidence  to  have  been  so 
intended."  The  decision  in  Prosser  ▼• 
Hooper  (14:)  turned  upon  the  conduct  of 
the  vendue,  he  having  kept  the  article,  and 
sold  a  part.  The  case  of  Parkinson  ▼. 
Lee  {15)  is  very  distinguishable  from  the 
present;  there  the  vendors  were  Hot  the 
growers  Of  the  hops. 

Mr.  Serjeant  Ludlow,  in  support  of  hb 
tule. — If  this  verdict  be  sustainable  at  all, 
it  (ian  only  be  on  the  ground  of  ah  implied 
Warranty,  which  can  hardly  arise  from  the 
fkcts  proved  at  the  tHal.  Therb  Is  an  uni- 
form series  of  decisions  in  the  books  with 
reference  to  actions  of  deceit,  and  ih  all  of 
them  the  rule  caveat  emptor  has  been  held 
to  apply,  except  there  was  fratid,  oi^  an  ex^ 
press  contract  of  warranty.  The  plaintiff* 
must  recover  secHndum  attegata  et  probata  ; 
the  contract  must  be  truly  and  accuhately 
stated.  Not  one  6f  the  counts  of  thid  de- 
daration  points  at  any  )-eUtfon  between  the 
parties  as  manufkcturer  and  purdiaser; 
but  simply  as  bUver  and  selleir ;  the  plain- 
tiff's contract  with  the  defendants  is  not 
made  with  them  qua  niahuifktturers,  but 
qxia  vendors  only.  Thfe  juty  have  un- 
dotibtedly  found  that  the  decay  arose  fVom 
an  intrinsic  defect  In  the  cbpper ;  hegativ- 
ihg,  however,  that  it  was  owing  to  eiuer  of 
the  two  cases  in  which  his  Lordship  said 
the  defendants  wotild  be  liable.  There  is, 
ih  fkct;  ih  this  case,  neither  wartanty  nbf 
any  pretence  for  charging  the  defen- 
dants with  fraud.  In  Ftlzh&herVs  Na-^ 
tnra  5rmtwi(16),  it  is  sdid— "If  a  man 
sell  unto  another  man  a  horse;  and  warrant 
iiim  to  be  sbund  and  good,  &:c.,  if  the 
horse  be  lame,  or  diseased,  that  he  caiiDOt 


(18)  3  Term  Rep.  57. 

(14)  IB.  Moore,  106« 
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work,  he  shall  have  an  action  upon  the  case 
against  him ;  and  so,  if  a  man  bargain  and 
sell  unto  another  certain  pipes  of  wine, 
and  warrants  them  to  be  good,  &c.,  and 
they  are  corrupted,  he  shall  have  an  action 
upon  the  case  against  him.  But,  note, 
it  behoveth  that  he  warrant  it  to  be  good, 
and  the  horse  to  be  sound,  otherwise  the 
action  will  not  lie ;  for,  if  he  sell  the  wine 
or  horse  without  such  warranty,  it  is  at  the 
other's  peril,  and  his  eyes  and  his  taste 
ought  to  be  his  judges" — Year  Book, 
26  H.  6,  85.  There  can  be  no  implied 
warranty  unless  connected  with  deceit  on 
the  part  of  the  party  charged.  There  is 
nothing  in  this  case  to  lead  to  the  implica- 
tion of  a  warranty.  The  invoice  is  the 
only  evidence  of  the  contract,  and  there 
the  article  is  merely  described  as  '*  copper 
for  the  ship  Isabella."  In  the  case  of  an 
express  warranty,  the  judgment  of  the 
buyer  is  not  called  into  action ;  but  where 
there  is  no  warranty,  and  the  purchaser  has 
an  opportunity  of  inspecting  the  goods,  it 
is  his  own  fault  if  he  is  deceived.  Here, ' 
the  seller  was  as  innocent  as  the  buyer, 
and  there  was  no  fraud  or  misrepresenta- 
tion at  the  time  of  the  sale.  In  Chandelor 
V.  Lopus{\7)i  the  declaration  stated  that 
the  defendant,  having  skill  in  jewels,  had  a 
stone  which  he  affirmed  to  be  a  bezoar 
stone,  and  sold  it  as  such  to  the  plaintiff; 
judgment  was  arrested  because  it  was  not 
averred  that  the  defendant  knew  it  not  to 
be  a  bezoar  stone,  or  that  he  warranted  it 
to  be  one.  In  Selwyn^s  Nisi  Prius  (refer- 
ring to  Chandelor  v.  Lopus),  it  is  said  (18), 
that,  in  actions  on  the  case  in  nature  of 
deceit  on  an  implied  warranty,  which  are 
grounded  merely  on  the  deceit,  it  is  essen- 
tially necessary  that  the  knowledge  of  the 
party,  or,  as  it  is  technically  termed,  the 
scienter,  should  be  averred  in  the  decla- 
ration, and  proved.  In  Rollers  Abridge 
inent{\9),  it  is  said,  *'If  a  taverner  sell 
wine  \conant  ceo  destre  corrupt)  to  another, 
as  sound,  good,  and  not  corrupt,  without 
any  express  warranty,  yet  an  action  of  de- 
ceit lies  against  him ;  for  this  is  a  warranty 
in  law.  So,  if  I  come  to  a  tavern  to  eat, 
and  the  taverner  gives  and  sells  me  meat 

(17)  Cro.  Jac.4. 

(18)  4th  Edit.  Tol.  1.  p.  629. 

(19)  Tit.  "  Action  disceit  en  oatore  dan  caie," 
(P.)  voLi.  p.  90. 

Vol.  VII.  C.P. 


and  drink  corrupted,  whereby  I  am  made 
sick,  an  action  lies  against  him,  without 
any  express  warranty ;  for  there  is  a  war- 
ranty in  law — Year  Book,  9  Hen.  6,  5S* 
But,  if  a  man  sell  me  a  horse  without  war- 
ranting him  to  be  sound,  if  he  be  distem- 
pered in  his  body,  yet  no  action  lies  against 
him — Year  Book,  20  Hen.  6,  35,  canlriU" 
But,  on  reference  to  the  Year  Book,  it 
will  be  found  that  there  is  merely  a  loose 
dictum  to  that  effect  by  Paston  J. ;  and,  so 
far  from  that  case  being  in  fact  an  authority 
contra,  it  is  there  expressly  held  that,  to 
make  him  liable,  the  seller  must  be  **  sa^ 
chant  luy  estre  malade.'*  The  same  doctrine 
is  laid  down  by  all  the  ancient  text  writers. 
Lord  Coke  says  (20) — "  By  the  civil  law, 
every  man  is  bound  to  warrant  the  thing 
that  he  selleth  or  conveyeth,  albeit  there  be 
no  express  warranty  ;  but  the  common  law 
bindeth  him  not,  unless  there  be  a  warranty 
either  in  deed  or  in  law ;  for  caveat  emptor,** 
Mr.  Justice  Blackstone  lays  the  rule  down 
thus  (21)—"  By  the  civil  law  (Ff.  21. 2. 1.), 
an  implied  warranty  was  annexed  to  every 
sale,  in  respect  to  the  title  of  the  vendor ; 
and  so,  too,  in  our  law,  a  purchaser  of  goods 
and  chattels  may  have  a  satisfaction  from 
the  seller,  if  he  sells  them  as  his  own,  and 
the  title  proves  deficient,  without  any  ex- 
press warranty  for  that  purpose  (Cro.  Jac. 
474—1  Roll.  Abr.  90).  But,  with  regard  to 
the  goodness  of  the  wares  so  purchased, 
the  vendor  is  not  bound  to  answer,  unless 
he  expressly  warrants  them  to  be  sound 
and  good  (F.N.B.  94),  or  unless  he  knew 
them  to  be  otherwise,  and  hath  used  any 
art  to  disguise  them  (2  Roll.  Rep.  5.),  or 
unless  they  turn  out  to  be  different  from 
what  he  represented  to  the  buyer."  In 
Noy*s  Maxims  (22),  it  is  said — **  A  bargain 
is  perfect  by  the  delivery  of  the  article  bar- 
gained for,  and  caveat  emptor  "  In  JVood^s 
Institutes  ('ZS) — "  Every  one  will  affirm  that 
his  wares  are  good,  that  the  horse  which  he 
sells  is  sound  ;  yet,  if  he  does  not  warrant 
them  to  be  so,  though  it  was  false,  no  ac* 
tion  lies."  It  is  incumbent  on  the  plaintiff 
to  shew  an  express  warranty,  or  a  deceit  in 
the  seller,  in  order  to  charge  him  for  a 
latent  defect.     Insurance  cases  are  not  at 

(«0)  Co.  Lilt.  102,  a. 
(tl)  2  Bl.Com.  451,  Hovenden*!  vd, 
*(f«)  6tb  Edit.  107. 
(?3)  3rd  Edit.  539. 


218 


COURT  OF  COMMON  PLEAS : 


all  applicable  to  this  ;  die  ship  is  by  custom 
warranted  a  **goodMp"    The  whole  ar- 
gument on  the  other  side  merely  rests  upon 
two  dictUt  the  one  of  Lord  Ellenborough  in 
Bluett  w,  OsbamCf  the  other  of  Lord  Tenter- 
den  in  Gray  ▼.  Cox.     In  the  former,  there 
was  a  latent  defect  in  the  article,  of  which 
the  seller  could  have  no  knowledge ;  in  the 
latter,  the  other  Judges  differed  in  opinion 
from  Lord  Tenterden.    With  every  respect 
for  that  very  learned  Judge's  opinion,  that 
is  a  mere  obiter  dictum^  which  will  not  war- 
rant the  Court  in  overturning  a  long  series 
of  decisions  on  the  rule  of  caveat  emptor* 
If  a  person  purchase  articles  at  an  auction,  or 
of  a  puffing  advertiser,  he  cannot  complain 
that  be  has  been  imposed  upon,  although 
the  articles  prove  to  be  of  inferior  qua- 
lity, and  were  at  the  time  of  the  sale,  or  in 
the  advertisement  declared  to  be  of  the  best 
materials.  In  Okell  v.  Smithy  the  copper  pans 
were  directed  to  be  made  for  the  party,  and 
for  a  particular  purpose,  viz.  the  manufac- 
ture of  vitriol.     Bridge  v.  fVmn  was  a  case 
of  deceit.     In  Gardiner  v.  Gray,  Lord  El- 
lenborough seems   to  admit,  that,  where 
there  is  an  opportunity  of  inspecting  the 
commodity,  the  maxim  of  caveat  tmftor 
does  apply.      In  Parkinson  v.  Lee,  it  is 
clearly  laid  down  that  there  must  be  either 
an  express  warranty,  or  proof  of  fraud. 
Mr.  Justice  Grose  there  said  (24) — "  If  an 
express  warranty  be  given,  the  seller  will 
be  liable  for  any  latent  defect,  according  to 
the  old  law  concerning  warranties.     But,  if 
there  be  no  such  warranty,  and  the  seller 
•ell  the  thing  such  as  he  believes  it  to  be, 
without  fraud,  I  do  not  know  that  the  law 
will  imply  that    he  sold  it  on  any  other 
terms  than  what  passed  in   fact."      Mr. 
Justice  Lawrence  (25)—**  I   know   of  no 
authority  which  makes  the  seller  liable  for 
a  latent  defect,  where  there  is  no  fraud,  and 
BO  representation  was  made  by  him  on 
the  subject  to  induce  the  buyer  to  take  the 
thing/' 

Lord  Chief  Justice  Best. — ^It  is  the  duty 
of  Courts  of  Justice  to  endeavour  to  lay 
down  rules  that  are  calculated  to  prevent 
fraud  in  all  cases,  and  to  protect  persons 
who  are  necessarily  ignorant  of  the  quality 


of  commodities  they  purchase,  against  those 
who  manufacture  and  sell,  and  are  conse- 
quently  fully  aware  of  the  nature  of  the 
article  they  offer  for  sale.     This  action  is 
brought  by  the  plaintiff  to  recover  from  the 
defendants  damages  for  the  insufficiency  of 
certain  copper  sheathing  which  be  had  par- 
chased  of  them  for  a  known  purpose,  vis. 
the  sheathing  of  a  ship.     It  has  been  in- 
sisted, for  the  defendants,  that  the  invoice 
is  the  only  evidence  of  the  contract ;  and 
that  that  is  altogether  silent  upen  the  sub- 
ject of  warranty.     The  invoice,  however,  is 
not  the  only  evidence  of  the  contract.     An 
invoice  is  frequently  not  sent  until  long 
after  the  contract  has  been  completed ;  it 
is  not  like  a  broker's  note,   which  is  the 
only  evidence  of  the  contract  between  the 
parties.     But,  looking  at  the  invoice,  we 
find  that  the  copper  was  expressly  sold  for 
the  purpose  of  sheathing  the  bottom  of  the 
ship  Isabella.   Upon  the  authority  of  a  case 
not  cited  at  the  bar,  viz.  Kain  v.  Old^  I  am 
of  opinion,  that  we  are  to  look  at  the  whole 
'  of  what  passes  at  the  time  of  the  contract. 
That  was  an  action  for  the  breach  of  the 
warranty  of  a  ship.     Lord  Chief  Justice 
Abbott,  in  delivering  the  judgment  of  the 
Court,  said  (26) — ''  Where  the  whole  mat- 
ter passes  in  parol,   all  that  passes  may 
sometitnes  be  taken  together,  as  forming 
parcel  of  the  contract,  though  not  always, 
because  matter  talked  of  at  the  commence- 
ment of  a  bargain  may  be  excluded  by  the 
language  used  at  its  termination."     In  that 
doctrine  I  fully  concur.     In  contracts  of 
this  description,  it  is  not  necessary  that  the 
vendor  should  expressly  use  the  words  "  I 
warrant;"   it  suffices  if   he  say  that  the 
article  is  of  a  particular  quality,  or  that  it 
is  fit  for  a  particular  purpose.     The  wit- 
ness Fisher  stated  that  he  introduced  the 
plaintiff  to  the  defendants,  and  that,  when 
he  said  that  the  plaintiff  was  in  want  of 
copper  for  sheathing  a  vessel,  one  of  the 
defendants  made  answer — "I  will  take  care 
that  he  is  well   supplied."     That  was  a 
warranty,  that  the  plaintiff  should  have  a 
good  article.     The  jury  found  that  this 
was  not  a  good  article,  but  contained  a 
latent  defect*     I  am  clearly  of  opinion,  that, 
where  a  man  sells  an  article,  he  thereby 
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impliedly  warrants  it  to  be  of  some  use.   In 
Laing  v.  Fidgean^  it  was  held,  that,  in  every 
contract   to  furnish   manufactured  goods, 
however  low  the  price,  it  is  an  implied  term 
that   they  shall  be  merchantable.     By  a 
merchantable  article,  I  understand  a  thing 
fit  for  some  purpose.     When  a  man  makes 
and  sells  an  article  for  a  particular  purpose, 
he  warrants  it  to  be  fit  for  that  purpose. 
There  is  no  decision  to  the  contrary  of  that. 
We  have  been  referred  to  cases  touching 
the  warranty  of  horses.     But  there  is  a 
wide  distinction  between  a  warranty  of  a 
horse,  and  that  of  a  manufactured  article. 
The  owner  may  be  ignorant  of  an  inherent 
or  latent  defect  in  the  horse ;  but  a  manu- 
facturer may  guard  against  defects  in  the 
articles  he  manufactures,  by  the  exercise  of 
an  ordinary  degree  of  care,  and  by  pro- 
viding materials  of  proper  quality.     This 
distinguishes  the  case  of  Bluett  v.  Osborne 
from  the  present ;  in  that  case,  the  seller 
could  not  by  any  exertion  of  human  skill 
have  guarded  against  what  proved  to  be  a 
latent  defect  in  the  timber  out  of  which  he 
formed  the  bowsprit.     But  a  person  who 
manufactures  copper  sheathing,  may,  by 
using  a  proper  proportion  of  pure  ore,  and 
by  not  suffering  it  to  imbibe  too  large  a 
quantity  of  oxygen  in  the  process  of  manu- 
facture, or  by  distributing  it  (as  he  may) 
properly  over  the  whole  surface,  thereby 
render  it  more  likely  to  resist  the  influence 
of  salt  water,  than  it  will  be  if  these  neces- 
sary precautions  are  not  carefully  observed. 
On  the  sale  of  a  horse,  if  the  seller  do  not 
warrant  it  to  be  sound,  and  it  turns  out  to 
be  unsound  or  restive,  the  buyer  cannot  re- 
cover against  the  seller ;  but,  if  the  pur- 
chaser ask  for  a  horse  of  a  particular  de- 
scription, as,  a  carriage  horse,  or  a  horse  for 
a  lady  or  a  timid  or  infirm  person,  does  not 
the  dealer  undertake  that  it  is  fit  for  the 
purpose  to  which  it  is  intended  to  apply  it  ? 
A  conversation  of  that  nature  is  an  aflSr- 
mance  amounting  to  a  warranty.     In  CAan- 
delor  V.  Loptu,  where  the  defendant  sold  as 
a  bezoar  stone,  a  stone  which  was  not  a 
bezoar,  Mr.  Justice  Anderson  said,  *'  that 
the  deceit  in  selling  it  for  a  bezoar,  whereas 
it  was  not  so,  was  a  cause  of  action."    So, 
in  the  case  of  Fisker  v.  I^tmuda^  where  the 
plaintiff  purchased  beer  from  the  defen- 
dants, to  be  shipped  for  Gibraltar,  the  sale 
was    an  affirmation  by  the  vendor  that 


the  beer  was  fit  for  the  voyage.     Where 
an  article  has  been  sold  for  a  particular 
purpose,   the  sale  is  an  undertaking  that  it 
IS  fit  and  proper  for  that  purpose.     In  the 
case  of  puflSng  to  which  allusion  has  been 
made,  I  should  hold  the  seller  liable  for 
defects.     In  this  case  I  fully  expected  the 
jury   to  find  that  the  sheathing  was  not 
properly  manufactured.     The  evidence  of 
two  scientific  witnesses  who  were  called 
for  the  plaintiff,  clearly  proved  that.    They 
stated  that  its  defectiveness  was  occasioned 
by  the  want  of  due  care  in  the  manufacture, 
whereby  it  had  been  suffered  to  imbibe  too 
great  a  proportion  of  oxygen ;  or,  by  its 
being  got  ready  for  sale  too  quickly.    The 
question  is,  was  this  copper  equal  to  its 
purpose.     I  think  not ;  for,  the  jury  have 
expressly  found  that  there  was  an  inherent 
defect  in  it.     The  defendant  was  bound  to 
exclude  all  defects,  and  he  has  not  complied 
with  his  warranty.     Many  old  cases  have 
been  cited ;  among  others,  that  of  C/uM" 
delor  V.  Lopus ;  but  that  case  does  not  ap- 
pear to  me  to  bear  upon  the  question :  all 
that  the  Court  decided  there  was,  that,  in 
order  to   render  the  vendor  liable,  there 
must  be  either  a  warranty  or  a  false  repre- 
sentation.    It  does  not,  however,   follow 
that  there  must  be  an  express  warranty ; 
an  implied  warranty  would  do.     The  same 
answer  may  be  given  to  all  the  earlier  au- 
thorities.    In  Parkinson  v.  Zee,  this  point 
was  not  decided.     There,  the  Court  only 
held,  that  a  warranty  that  hops  sold  should 
equal  the  sample,  was  satisfied  by  shewing 
that  they  did  so,  although  they  were  not 
perfectly   merchantable.     Expressio  unius 
est  exclttsio  alterius.     That  too,  was  a  de- 
fect in  a  production  of  nature,  unknown  to 
the  sellers ;  here,  the  article  was  the  pro- 
duction of  human  art,  and  the  defendants 
themselves  were  the  manufacturers.     Mr. 
Justice  Grose  there  said (27) — "The  ques- 
tion is,  whether,  in  the  case  of  a  sale  made 
under  the  present  circumstances,  there  be 
any  implied  undertaking  in  law  that  the 
commodity  be  merchantable.    The  mode  of 
dealing  is,  that  the  plaintiff  buys  hops  from 
the   defendant,  whom  he  knows  ti  not  the 
frower^  by  samples  taken  from  the  pockets, 
m   which  the    commodity  is    close- pack- 
ed."—(28)— '*  The  defendant  merely  sold 
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what  he  had  before  bought  upon  the  same 
mode  of  examination."  That  roust  be 
taken  to  apply  to  the  particular  warranty. 
That  case  was  decided  in  180^,  and  al- 
though not  referred  to  in  the  case  of  Latng 
V,  Ftdgeon^  which  came  before  this  Court  in 
1815,  and  where  this  very  point  was  de- 
cided, it  cannot  be  supposed  that  Lord 
Chief  Justice  Gibbs^  who  then  presided,  was 
unacquainted  with  it.  The  plaintiff  de- 
clared in  the  last-mentioned  case,  that,  in 
consideration  that  he  would  buy  of  the  de- 
fendant divers  goods,  at  and  for  reasonable 
prices  to  be  paid  by  the  plaintiff,  the  defen- 
dant undertook  to  sell  and  deliver  to  the 
plaintiff  such  goods  of  a  good  and  mer- 
chantable quality,  and  to  charge  a  fair  and 
reasonable  price  for  the  same.  The  evi- 
dence was,  that  the  goods  were  made  of 
nferior  materials,  and  were  useless  and 
unmerchantable — the  Court  held,  that,  al- 
though there  was  no  express  contract  that 
the  articles  should  be  merchantable,  it 
resulted  from  the  whole  transaction  that 
the  articles  were  to  be  so ;  that  the  defen- 
dant (the  seller)  might  have  rejected  the 
order ;  but,  having  accepted  it,  he  ought  to 
furnish  a  merchantable  article.  This  last 
case  decided,  that,  if  a  man  sell  goods  gene- 
rally, he  undertakes  that  they  are  fit  for 
tome  purpose  ;  and,  if  he  sell  them  for  a 
particular  purpose,  he  tacitly  and  impliedly 
warrants  that  they  are  fit  for  the  purpose 
for  which  they  are  bought.  I  am,  there- 
fore, of  opinion  that  the  plaintiff  is  entitled 
in  this  case  to  retain  his  verdict.  This  de- 
cision will  operate  as  a  caution  to  manufac- 
turers. It  will  tend  to  protect  ignorant 
purchasers  from  their  imposition.  The 
principal  object  of  the  law  is,  the  protection 
of  the  ignorant. 

Mr,  Justice  Park, — I  fully  concur  in 
what  has  fallen  from  my  Lord  Chief  Justice. 
I  entertain  no  doubt  whatever  on  the  sub- 
ject. I  make  a  strong  distinction  between 
the  case  of  a  manufacturer,  and  that  of  a 
mere  seller  of  goods.  The  tenth  count,  on 
which  the  verdict  is  taken,  states  that  the 
plaintiff  had  bargained  with  the  defendants 
to  buy,  and  they  had  agreed  to  sell  to  him, 
one  thousand  sheets  of  copper  for  the  pur' 
pose  of  sheathing  tJie  bottom  of  a  vessel ; 
and  that  the  defendants,  by  falsely  and 
fraudulently  warranting  the  copper,  which 
had  been  made  and  manufactured  by  them,  to 


be  reasonably  ft  and  proper  for  the  purpose 
aforesaid,  sold  it  to  the  plaintiff  for  a  large 
sum  of  money,  which  was  afterwards  paid 
by  him  for  the  same :  whereas  the  copper, 
at  the  time  of  the  sale,  was  wholly  unfit  and 
improper  for  the  purpose,  and  became  of 
little  or  no  use  to  the  plaintiff.  Wlien  an 
article  is  bought  for  a  particular  purpose, 
is  it  not  reasonably  implied  tliat  it  is  fit  and 
proper  for  die  purpose  for  which  it  is  pur- 
chased ?  It  has  been  said  that  there  is  no 
case  to  be  found  where  there  was  not  an 
express  warranty,  or  an  averment  of  fraod 
or  deceit,  in  which  it  has  not  been  held  to 
be  incumbent  on  the  purchaser  to  aver  and 
prove  that  the  seller  knew  the  article  to  be 
not  such  as  he  represented  it  But  how 
can  we  know  whether,  in  the  cases  that  have 
been  referred  to,  the  warranties  were  ex- 
press or  implied?  The  main  reliance  has 
been  upon  the  authority  of  the  case  of 
Gray  v.  Cox,  where  Lord  Chief  Justice 
Abbott,  at  iVwi  Pnus,  said  (29)— «  Where 
a  commodity  is  sold  for  a  particular  pur- 
pose, it  must  be  understood  that  it  is  rea- 
sonably fit  and  proper  for  that  purpose."* 
The  rest  of  the  Court  appear  to  have  dif- 
fered from  his  Lordship,  after  argument  in 
banc.  But,  in  delivering  the  judgment  of 
the  Court,  he  said(ao)— "  At  the  trial,  it 
occurred  to  me,  that,  if  a  person  sold  acom- 
modity  for  a  particular  purpose,  he  roust 
be  understood  to  warrant  it  reasonably  fit 
and  proper  for  such  purpose.  I  am  still 
strongly  inclined  to  adhere  to  that  opinion, 
but  some  of  my  learned  Brothers  think 
differently.  Supposing,  however,  my  opi- 
nion to  be  correct,  still  tlie  plaintiffs  have 
not  declared  on  a  warranty  or  promise  of 
that  nature,  but  upon  a  general  warranty; 
and  we  are  all  of  opinion  that  such  a  gene- 
ral warranty  does  not  arise,  nor  can  be 
implied  in  law  from  such  a  contract  of  sale 
as  the  present.  For  this  reason,  we  think 
that  the  opinion  expressed  by  me  at  Nisi 
Prius  was  incorrect."  The  Court  there 
only  held  that  the  evidence  did  not  go  the 
length  of  supporting  the  declaration.  In 
Fl^er  V.  Samuda,  the  plaintiff  had  paid  for 
beer,  after  an  action  had  been  brought 
against  him  for  the  price,  and  after  he 
knew  that  it  was  of  a  bad  quality.     In 


(S9)  1  Car.  &  P.  186. 
(SO)  4  Barn.  &  Cress.  113. 


EASTER  TERM,  1829. 


221 


Lamg  V.  Fidgecuy  Lord  Chief  Justice  Gibbs 
concurred  with  the  rest  of  the  Court  in 
holding,  that,  although  there  was  no  ex- 
press contract  that  the  article  should  be 
merchantable,  such  a  warranty  necessarily 
resulted  from  the  whole  transaction.  In 
Gardiner  v.  Gray^  Lord  Ellenborough  lays 
down  the  same  rule.  He  says — "  A  pur- 
chaser has  a  right  to  expect  a  saleable 
article,  answering  the  description  in  the 
contract.  Without  any  particular  warranty, 
this  is  an  implied  terra  in  every  such  con- 
tract. Where  there  is  no  opportunity  to 
inspect  the  commodity,  the  maxim  of  ca^ 
vetU  emptor  does  not  apply."  In  Bluett  ▼. 
Osborne,  his  Lordship  also  said,  that,  **  A 
person  who  sells,  impliedly  warrants  that 
the  thing  sold  shall  answer  the  purpose 
for  which  it  is  sold."  I  am  decidedly  of 
opinion  that  the  defendants  in  this  case 
were  bound  to  furnish  sheathing  appli- 
cable to  the  purpose  for  which  they  agreed 
to  sell  it. 

Mr.  Justice  Burroughs  —  I  also  think 
there  is  no  ground  to  disturb  this  verdict. 
The  question  is  entirely  one  of  fact — whe- 
ther the  declaration  is  supported  by  the 
evidence.  The  tenth  count,  in  substance, 
states,  that  the  defendants,  "  by  falsely 
and  fraudulently  warranting  the  copper, 
which  had  been  made  and  manufactured  by 
themf  to  be  reasonably  ft  and  proper  for 
the  purpose  aforesaid  (that  is,  for  the  pur- 
pose of  sheathing  the  bottom  of  the  plain- 
tiff's vessel),  sold  it  to  the  plaintiff  for  a 
large  sum  of  money,  which  was  afterwards 
paid  by  him  for  the  same:  whereas  the 
copper,  at  the  time  of  the  sale,  was  wholly 
unfit  and  improper  for  the  purpose."  In 
the  case  of  The  King  v.  Boy  all  (SI),  which 
was  an  indictment  on  the  29  Car.  2.  c.  12. 
8.  9,  for  not  sending  a  cart  and  men  to  the 
six  days*  highway  labour,  pursuant  to  an 
order  from  the  overseers,  it  was  objected, 
after  verdict,  that  two  persons  named  in 
the  indictment  were  not  sufficiently  alleged 
to  be  surveyors  of  the  highways,  it  being 
only  averred  that  "  they,  being  surveyors, 
&c.",  without  stating  by  whom  or  when 
they  were  appointed — Lord  Mansfield  held 
the  averment  sufficient.  In  this  case,  the 
defendants  knew  for  what  purpose  the 
copper  was  wanted.  The  whole  of  the  tenth 


count  was,  in  my  opinion,  proved,  with 
the  exception  of  the  word  "  fraudulently." 
No  authority,  however,  is  needed  to  shew 
that  the  evidence  was  sufficient  to  support 
that  count ;  the  question  is  concluded  by 
the  finding  of  the  jury — "  that  the  decay 
of  the  copper  arose  from  some  intrinsic 
defect  in  its  quality." 

Mr.  Justice  Gaselee. — Without  entering 
into  the  question  whether  this  was  an  ex- 
press or  an  implied  warranty,  I  concur  in 
the  decision  that  has  been  pronounced  by 
the  Court.  I  fully  agree  with  the  doctrine 
of  my  Lord  Chief  Justice  Abbott,  in  Gray 
V.  Cox,  viz.  that,  where  goods  are  sold  for 
a  particular  purpose,  the  law  implies  a 
warranty  that  they  are  fit  for  that  purpose. 
It  has  been  said  that  this  verdict  cannot  be 
sustained  on  either  of  the  counts  of  this 
declaration,  as  it  discloses  upon  the  face 
of  it  no  contract  of  warranty.  But  you 
cannot  draw  a  count  upon  a  warranty, 
shewing  upn  the  face  of  it  whether  the 
warranty  be  express  or  implied.  In  the 
case  of  a  promise,  it  does  not  appear  in  the 
declaration  whether  the  promise  be  in  writ- 
ing or  not.  The  case  of  Read  v.  Nash  (38) 
expressly  decided  that  it  is  not  necessary 
to  aver  the  promise  on  which  the  action 
is  founded  to  be  in  writing. 

Rule  discharged. 


1829. 


^ASHBT  AND  ANOTHER,    EXECU- 
3        TORS  OF  ELIZABETH    ASHBY, 

A8HBT     AND 


May  25.  ^      deceased,  o. 

V      ANOTHER. 


Account  stated — Evidence  in  support  of 

In  assumpsit  on  the  money  counts,  and  an 
account  stated,  it  appeared  that  the  plaintiffs' 
demand  arose  on  a  promissory  note  for  150L 
given  by  the  defendants  to  the  plaintiffs*  tes^ 
tatrix,  written  on  a  receipt  stamp.  Evidence 
was  given  of  an  acknowledgment  by  the  prin^ 
cipaf  defendant,  that  he  owed  the  deceased 
1501.  The  consideration  for  the  note  was 
goods  sold,  but  the  declaration  contained  no 
count  for  goods  sold : — Held,  that  the  de^ 
fendants*  acknowledgment  of  the  debt  was 
sufficient  to  support  the  account  stated. 


(31)  SBurr.  83f. 


(32)  1  Will.  305. 
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This  was  an  action  of  assumpsit.  The 
declaration  contained  the  common  money 
counts  and  an  account  stated. 

PUas — the  general  issue,  and  the  statute 
of  limitations. 

At  the  trial,  before  Mr.  Justice  Burrougli, 
at  the  last  Assizes  for  the  county  of  Rut- 
land, it  appeared  that  the  plaintiffs  were  the 
executors  of  one  Elizabeth  Ashby  deceased. 
The  following  written  instrument  (signed 
by  the  defendants)  was  produced  in  evi- 
dence :— 

"  May  9,  1816. 
"  Received  of  Mrs.  Elizabeth  Ashby, 
£150,  which  we  jointly  and  severally  pro- 
mise to  pay  on  demand,  with  lawful  interest 
for  the  same." 

This  paper  was  stamped  with  a  two  and 
sixpenny  receipt  stamp.  It  was  thereupon 
objected  for  the  defendants  that  it  was  not 
evidence,  as  it  ought  to  have  had  a  four  and 
sixpenny  promissory  note  stamp,  as  requir- 
ed by  the  55  Geo.  S.  c.  184,  sched.  part  1. 

A  witness  who  was  called,  proved  that 
the  note  was  given  to  the  testatrix  for  sheep 
and  beasts  sold  by  her  to  the  defendant 
Ashby,  the  other  defendant  signing  the  note 
as  surety  for  Ashby.  Another  witness 
stated,  tliat,  within  six  years  of  the  com*' 
mencement  of  the  action,  the  defendant 
had  admitted  that  he  owed  Mrs.  Ashby,  the 
testatrix,  150/.,  and  that  two  years'  interest 
had  been  paid  on  the  note. 

It  was  then  contended  for  the  defendants, 
that,  as  the  declaration  contained  no  count 
for  goods  sold,  which  was  the  consideration 
for  which  the  note  was  given,  and  as  the 
account  stated  could  only  be  proved  by  the 
note  itself,  which,  not  being  properly  stamp- 
ed, was  not 'admissible  in  evidence,  the 
plaintiflfs  must  be  nonsuited. 

A  verdict  was  however  taken  for  the 
plaintiffs,  for  180/.,  the  amount  of  the  note, 
and  interest ;  with  liberty  to  the  defendants 
to  move  to  enter  a  nonsuit. 

Mr,  Serjeant  Janes  having  on  a  former 
day  in  this  term,  obtained  a  rule  nisi — 

Mr,  Serjeant  Adams  now  shewed  cause. — 
There  was  sufficient  evidence  of  an  ac- 
knowledgment that  150/.  were  due  from  the 
defendant  Ashby  to  the  testatrix,  coupled 
with  the  fact,  that  two  years'  interest  on 
that  sum  had  been  paid,  to  entitle  the  plain- 


tiffs to  recover  on  the  account  stated,  with- 
out reference  to  the  note.  In  Wihom  ▼. 
Kennedy  (1)  it  was  held,  that,  where  a  pro- 
missory note  is  void  for  want  of  a  stamp, 
the  plaintiff  may  give  evidence  of  the  con- 
sideration. The  same  point  was  determin- 
ed in  9Fade  v.  Bea»ley  (2).  In  ManUy  v. 
Peel(S),  where  a  promissory  note  was  given 
without  a  stamp,  and  the  maker  wrote 
upon  it  a  memorandum  of  his  having  paid  a 
certain  sum  for  interest.  Lord  Ellenbo- 
rough  held,  that  such  memorandum  might 
be  read  as  an  admission  that  there  was  a 
principal  sum  due  which  would  yield  so 
much  interest. 

Mr,  Serjeant  Janes,  in  support  of  his 
rule. — The  evidence  offered,  liaving  refe- 
rence to  a  paper  which  could  not  itself  be 
given  in  evidence  by  reason  of  its  not  beii^ 
properly  stamped,  was  clearly  not  admis- 
sible. In  Castleman  v.  Ray  (4),  where 
there  was  an  acknowledgment  of  the 
drawee,  at  the  bottom  of  an  unstamped 
drafl,  that  a  third  person  had  paid  the 
money  mentioned  in  it  for  the  use  of  the 
drawee,  it  was  held  that  such  acknowledg- 
ment could  not  be  received  in  evidence 
without  giving  effect  to  the  draiL  Here, 
the  very  circumstance  of  the  party's  talking 
of  interest,  must  shew  it  to  have  reference 
to  the  note.  To  be  evidence  under  an  ac- 
count stated,  the  evidence  must  be  of  a 
clear  ascertained  sum.  The  verdict  has 
beei\  taken  for  the  amount  of  the  note  and 
interest,  and  the  declaration  contains  no 
count  for  interest;  the  verdict  therefore 
must,  at  all  events,  be  reduced. 

Mr,  Justice  Park  (5). — ^The  objections 
urged  on  the  part  of  the  defendant  are 
most  unjust.  Still  we  must  give  effect 
to  them  if  any  rales  of  law  come  in  the  way. 
There  appears,  however,  to  have  been  a 
clear  admission  of  a  debt  of  150/.,  without 
any  reference  to  the  note.  The  plaintiffs 
are  therefore  entitled  to  recover  on  the  ac- 
count stated  ;  but,  the  verdict  being  taken 
for  interest  as  well  as  for  the  amount  of  the 

(1)  1  Esp.  Rep.  245. 
(«)  4  Esp.  Rep.  7. 
(8)  5  Efp.  Rep.  121. 

(4)  f  Bofl.  &  PuU  S85. 

(5)  The  Lord  Chief  Juitice  was  at  Chamben. 
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debt,  and  the  declaration  not  containing  a 
count  for  interest,  it  must  be  reduced  to 
150/. 

The  rest  of  the  Court  concurring — 

Rule  cUscharged  (6). 


h.} 


EVIRITT   V,    DE8B0R0UGH. 


1829 

May  27 

Insurance — on  Uvea — Effect  of  mhrepre' 
senlation  on* 

The  plaintfff  being  about  to  effect  an  m- 
surance  on  the  life  of  one  H»,  and  being  ap- 
plied  to  by  the  agent  of  the  inturance-effice 
far  information  as  to  the  state  of  health  ^c. 
of  H.,  said  he  knew  nothing  of  him,  but 
directed  the  agent  to  get  the  necessary  infor^ 
motion  wherever  he  could.  The  agent  ac-^ 
cordingly  applied  to  the  life,  who  made  a  false 
representation  €u  to  the  medical  man  who 
usually  attended  him : — Held,  that  the  plain* 
tiff  was  bound  by  the  misrepresentation  of  the 
life,  though  made  without  his  knowledge;  and 
that  the  policy  was  ootd. 

This  was  an  action  of  assumpsit  against 
the  defendant,  the  secretary  of  the  Atlas 
Insurance  Company,  on  a  policy  of  assur<- 
ance  effected  for  the  plaintiff  on  the  life 
of  one  James  House. 

The  declaration  stated,  that,  on  the 
22d  of  April  1828,  the  plaintiff  caused  to 
be  made  a  certain  policy  of  assurance, 
whereby,  after  reciting  that  he  was  desirous 
to  effect  an  insurance  with  the  Atlas  Com- 
pany on  the  life  of  House,  for  the  term  of 
one  year  from  the  Idth  of  April  1828, 
and  that  the  plaintiff  had  accordingly  paid 
at  the  Company's  office  at  Warminster,  in 
the  county  of  Somerset,  87/.  17f.  6d^  as  a 
premium  for  such  insurance  for  one  year, 
three  of  the  directors  of  the  company, 
whose  hands  were  subscribed  to  the  policy, 
reljring  upon  the  truth  of  a  certain  declara- 
tion made  by  the  plaintiff  on  the  22d  of 
March  1828,  in  compliance  with  the  con- 
ditions on  the  policy  indorsed,  did  agree 
with  the  assured,  that  they,  the  directors, 
would,  in  case  House  should  happen  to 
die  at  any  time  within  the  term  of  one  year 

(6)  Sm  Brown  v.  WatU,  1  Ttimt.S53 ;  Fair  «• 
Pnoe»  1  East,  58. 


commencing  from  the  said  18th  of  April, 
pay  out  of  the  stock  and  funds  of  the 
company  to  the  assured,  within  three 
months  after  the  decease  of  House  should 
have  been  notified  to  the  directors  of  the 
company,  the  sum  of  1000/.;  provided 
always,  that  the  policy  and  the  assurance 
thereby  effected  should  at  all  tiroes  and 
under  all  circumstances  be  subject  to  such 
conditions  and  stipulations  as  were  con- 
tained in  the  printed  proposals  indorsed 
thereon,  in  the  same  manner  as  if  the  same 
were  wholly  and  actually  repeated  and 
adapted  to  the  present  case.  The  plaintiff 
then  alleged  the  payment  of  37/.  \7s.  Sd. 
as  a  premium  for  the  insurance  of  the  said 
sum  of  1000/. ;  and,  after  averring  mutual 
promises,  in  fact,  said,  that  the  declaration 
m  the  policy  mentioned,  in  compliance  with 
the  conditions  thereon  indorsed,  was,  and 
is,  a  certain  declaration  as  follows  (that  is 
to  say) : — 

*'  I  (the  plaintiff),  being  desirous  to  make 
an  assurance  with  the  directors  of  the  Atlas 
Assurance  Company,  in  the  sum  of  1000/., 
upon  the  life  of  James  House,  bom  at  frc, 
on  &c.,  but  now  residing  at  Warminster,  in 
the  county  of  Somerset,  do  hereby  declare 
to  the  best  of  my  belief,  that  the  age  of  the 
said  James  House  does  not  exceed  forty- 
four  years,  that  he  has  had  the  small-pox, 
that  he  has  not  had  the  gout,  that  he  has 
not  suffered  a  spitting  of  blood,  and  that  he 
is  not,  and  has  never  been  afflicted  with 
asthma,  or  fits,  or  any  other  disorder  which 
tends  to  shorten  life.  I  do  hereby  agree, 
that  this  declaration  shall  be  the  basis  of 
the  contract  between  me  and  the  company ; 
and  that,  if  any  untrue  averment  is  con- 
tained in  this  declaration,  in  setting  forth 
the  age,  state  of  health,  or  'Other  circum- 
stances, relative  to  the  said  James  (louse, 
all  monies  which  shall  have  been  paid  to 
the  company  upon  account  of  the  insur- 
ance so  made  by  roe,  shall  be  forfeited. 
Dated,  &c.** 

It  was  then  averred,  that,  in  the 
printed  proposals  mentioned  and  referred 
to  by  the  policy,  it  was  expressed  and 
declared  that  persons  proposing  to  effect 
life  assurance  would  be  required  to  state  the 
following  particulars,  viz.  "  name  and  resi- 
dence of  the  party  by  whom  the  proposal 
was  made  —  name,  residence,  and  profes- 
sion of  the  person  whose  life  was  to  be 
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assured  and,  in  case  of  an  assurance  upon 
surviTorship,  the  name,  residence,  and  pro- 
fession of  each  party — place  and  date  of 
birth,  and  age  next  birthday — sum  to  be 
assured,  and  the  term  —  whether  afflicted 
with  the  gout,  asthma,  fits,  spitting  of 
blood,  or  any  other  disorder  which  tends 
to  shorten  life  —  whether  the  party  has 
had  either  the  small-pox  or  cow-pox ; — 
whether  the  party  would  attend  personally, 
either  at  the  offioe  in  London,  or  before  one 
of  the  company's  agents  —  whether  em- 
ployed in  the  military  or  naval  service — 
the  names  and  residences  of  two  gentlemen 
to  be  referred  to  respecting  the  present  and 
general  state  of  health  of  the  life  to  be  as- 
sured— one  to  be  the  usual  medical  atten- 
dant of  the  party.  A  declaration  as  to  all  the 
above  points  will  be  considered  as  the  basis 
of  the  contract  between  the  assured  and 
the  company.  If  the  above  declaration 
should  not  be  in  all  respects  true,  then  the 
policy  would  become  void,  and  the  premium 
that  might  have  been  paid,  would  be  for- 
feited." 

It  was  then  averred,  that  the  declaration 
BO  referred  to  in  the  policy,  and  so  made* 
by  the  plaintiff,  was  in  all  respects  true ; 
that,  on  the  1 5th  of  June  1 828,  House 
died,  and  that  his  decease  was  duly  certified 
to  the  company,  and  proofs  of  his  death 
afterwards  adduced ;  and  that,  although 
the  plaintiff  had  in  all  things  conformed 
himself  to,  and  observed,  performed,  ful- 
filled, and  kept  all  things  in  the  policy,  and 
conditions,  and  stipulations  contained,  on 
bis  part  and  behalf  to  be  observed  and 
performed,  according  to  the  form  and  effect 
of  the  policy,  and  of  the  said  proposals  and 
conditions ;  yet,  that  the  defendant  would 
not  pay  the  plaintiff  the  said  sum  of  1000/., 
so  by  him  insured  as  aforesaid,  but  alto- 
gether refused  and  neglected  so  to  do. 

•Then  followed  the  usual  money  counts. 

The  defendant  pleaded  the  general  issue, 
and  paid  the  amount  of  the  premium  into 
court,  upon  the  count  for  money  had  and 
received. 

The  cause  was  tried,  before  Mr.  Jnstiee 
Gaselee,  at  the  last  Assises  at  Salisbury. 
The  plaintiff  proved  the  executton  of  the 
policy.  The  conditions  indorsed  on  the 
back  of  the  policy  were  declared  to  be  a« 
much  a  part  of  the  policy,  as  if  they  had 
been  repelited  in  the  body  of  it.   A  witness 


of  the  name  of  Lye  stated  diat  he  was  agent 
to  the  Atlas  Insurance  Company,  at  War- 
minster, near  which  place  the  plaintiff  and 
House  lived ;  that  the  plaintiff,  who  held 
a  leasehold  estate  determinable  on  the 
death  of  House,  had  agreed  to  effect  an 
insurance  with  the  Atlas  Company  to  the 
amount  of  1000/.  on  his  life,  but  he  told 
the  witness  that,  as  he  had  never  seen 
House,  and  knew  nothing  of  the  state  of 
his  health  or  of  his  habits  of  life,  he  (the 
witness)  was  to  make  the  necessary  in- 
quiries respecting  him  wherever  he  pleased ; 
that  the  witness  Lye  accordingly  called  at 
House's  mother's  near  Warminster,  with 
whom  House  had  been  living  for  some 
months,  managing  her  farm  ;  that  he  ap- 
peared in  perfect  health,  and  was  leading  a 
sober  and  temperate  life ;  that,  on  Lye's 
asking  House  who  was  his  usual  me- 
dical attendant,  he  made  answer,  **  I  have 
never  had  occasion  for  a  doctor;  some- 
times I  have  taken  Harvey's  quack 
pills :  but  Mr.  Vickery  of  Warminster 
knows  as  much  of  me  as  any  man  ;**  that 
the  witness  shewed  the  plaintiff  the  decla- 
ration required  by  the  policy,  and  was 
about  to  read  it  to  him,  when  he  said,  **  I 
dare  say  it  is  all  correct." 

Mr.  Vickery  was  called.  He  stated  that 
he  was  a  surgeon  and  apothecary  practising 
at  Warminster  ;  that  he  had  known  House 
from  his  birth,  and  had  attended  different 
members  of  his  family,  but  had  not  at- 
tended him  professionally  for  twenty  years; 
and  that  he  never  saw  a  more  robust  or 
healthy-looking  man. 

Several  other  witnesses  proved,  that, 
when  House  resided  at  Bath,  he  was  much 
addicted  to  drinking ;  that  sometimes  he 
wotdd  be  in  a  continued  state  of  intoxica- 
tion for  a  fortnight  or  three  weeks  toge- 
ther^ that  when  he  became  sober,  he 
always  sent  for  a  Mr.  Harvey,  a  quack 
doctor  at  Bath,  who  bled  him  and  gave  htm 
strong  laxatives  ;  that,  shortly  before  the 
insurance  was  effected,  House  left  hh 
mother's  and  went  to  Bath  ;  that  he  had 
another  drunken  fit,  and  when  a  little  re- 
covered returned  again  to  his  motlie/s, 
where  he  died  in  a  few  weeks,  ft  did  not 
appear  that  the  plaintiff  was  aware  of  the 
intemperate  habtts  of  House,  nor  of  the 
fact  that  Dr.  Harvey  had  attended  him  at 
Bath. 
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Mr.  Vickery,  being  recalled,  stated  that 
he  saw  House  a  short  time  before  the 
policy  was  effected;  and  tliat,  whatever 
his  habits  might  previously  have  beeiii  no 
visible  effect  was  thereby  produced  on  his 
person  or  constitution. 

It  was  insisted,  on  the  part  of  the  defen- 
dant, that  the  fact  of  the  frequent  intoxica- 
tion of  House  at  Bath,  and  his  having  been 
attended  there  by  Harvey,  ought  not  to 
have  been  concealed  from  the  office  ;  and 
that  a  true  representation  as  to  the  name 
of  House's  usual  medical  attendant  had  not 
been  made,  in  compliance  with  the  condi- 
tions indorsed  on  the  policy. 

For  the  plaintiff*,  it  was  contended,  that 
the  conditions  only  pointed  at  disorders 
tending  to  shorten  life,  amongst  which 
habits  of  intemperance  could  not  be  reck- 
oned ;  that  House  was  not  the  agent  of  the 
plaintiff*,  and  therefore  that  he  ought  not  to 
be  aff*ected  by  any  misrepresentation  or 
suppression  of  fact  made  by  House,  with- 
out his  knowledge. 

The  learned  Judge  lefl  it  to  the  jury  to 
say — first,  whether  or  not  House  was  an 
insurable  life  at  die  time  of  effecting  the 
policy — secondly,  whether  or  not  there 
had  been  a  concealment  of  any  circum- 
stance which  it  was  material  that  the  in- 
surance company  should  know — thirdly, 
whether  Lye  had  acted  as  the  agent  of  the 
plaintiff*,  or  of  the  insurance-office,  or  of 
both. 

The  jury  found  that  House  was  an  in- 
surable life;  that  there  was  no  conceal- 
ment by  him  of  any  material  circumstance ; 
and  that  Lye  was  the  agent  of  the  company 
only.  They  accordingly  returned  a  verdict 
for  the  plaintiff*,  and  leave  was  given  to  the 
defendant  to  move  that  this  verdict  might 
be  set  aside  and  a  nonsuit  entered,  in  case 
the  Court  should  be  of  opinion  that  the 
objections  taken  were  sustainable. 

Mr.  Serjeant  Merewether^  accordingly, 
on  a  former  day  in  this  term,  obtained  a 
rule  niit — citing  Maynatd  v.  Rhodes {\\ 
where  an  insurance  was  effected  on  the  lijfe 
of  A.  for  the  benefit  of  B.,  and  the  insur- 
ance-office acted  upon  A.'s  own  represen- 
tation as  to  the  state  of  his  health,  and  it 


(1)  lCar.&P.d60;s«c5D.&R.f66s3Law 
Jounu  K.B.  64. 
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turned  out  that  he  was  not  an  insurable 
life — it  was  held  that  B.  could  not  maintain 
an  action  on  the  policy,  although  he  was 
not  privy  to  the  misrepresentation — Mot" 
Tison  V.  Musprait  (2),  where  a  female  on 
whose  life  it  was  proposed  to  effect  an  in- 
surance was  represented  to  the  office  by  a 
medical  man  as  enjoying  ordinarily  a  good 
state  of  health,  and  the  insurance  was 
eff*ected  accordingly ;  but  it  appeared  that 
she  had  a  short  time  previously  been  ill 
of  a  pulmonary  attack,  and  was  attended 
by  another  medical  adviser :  no  disclosure 
of  these  facts  having  been  made  to  the 
assurers — ^this  Court  held,  that  the  jury 
ought,  under  the  circumstances,  to  have 
been  directed  to  consider  whether  the  ill- 
ness and  the  attendance  of  tlie  other  medical 
man  should  not  have  been  disclosed  at  the 
time  of  eff*ecting  the  policy — and  Lindenau 
v.  Desborough  (3),  where  the  Court  of 
King's  Bench  held,  that,  if  the  assured,  at 
the  time  of  eff*ecting  the  policy,  conceal 
from  the  assurers  anything  that  it  is  ma- 
terial for  them  to  know,  the  policy  is  void. 
Mr,  Serjeant  Wilde  now  shewed  cause. — 
The  declaration  indorsed  on  the  back  of 
the  policy  is  the  basis  of  the  contract  be- 
tween the  assured  and  the  assurers.  The 
conditions  referred  to,  precede  the  execu- 
tion of  the  policy.  When  once  the  policy 
is  underwritten,  the  question  of  compliance 
with  the  conditions  cannot  arise.  The 
plaintiff*  and  House  were  utter  strangers  to 
each  other ;  the  plaintiff*  merely  happened 
to  be  the  purchaser  of  a  lease  in  which 
House's  name  appeared  as  one  on  whose 
life  the  term  depended.  The  policy  is  a 
valid  policy,  either  by  an  actual  perform- 
ance of  the  conditions  on  which  it  was  to  be 
eff*ected,  or  by  a  qualified  performance 
accepted  by  the  persons  underwriting. 
The  question  is,  whether  the  declarations 
of  cestui  que  vie  amount  to  declarations  by 
the  assured.  It  must  be  admitted,  that,  if 
the  plaintiff*  himself,  or  any  agent  acting 
on  his  behalf,  made  a  misrepresentation  as 
to  the  medical  attendant  of  cestui  que  vie, 
the  policy  would  be  void.  In  the  cases  of 
Maynard  v.  Rhodes,  Morrison  v.  Musprait, 

(S)  4  Ding.  60;  s.  e.  5  Law  Joom.  C.P.  63. 

(S)  8  B. &  C.  586 ;  s. c.  3  H.  &  R. 45}  7Uw  J. 
K.B.4t. 
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tad  LmdenoH  T.  De$h&rough,  the  persoOB 
making  tlie  representations  were  the  agents 
of  the  assured ;  here,  all  the  inquiries  are 
made  by  the  agent  of  the  offiee,  and  made 
of  the  life  himself.  In  Lindenau  v.  Deibo* 
rough,  the  decision  turned  on  the  circum- 
stance of  the  assured  having  omitted  to 
communicate  to  the  assurers  a  material 
circumstance  wiikm  his  own  knowledge,  or 
that  of  his  agent,  riz.  the  state  of  the  men- 
tal faculties  of  the  party  whose  life  was 
insured.  Mr.  Justice  Littledale  there 
said  (4) — "  It  is  the  duty  of  the  assured, 
in  all  cases,  to  disclose  all  material  facts 
within  their  knowledge."  Morrison  t.  Mus- 
fTttU  went  on  the  ground  of  the  exclusion 
of  the  medical  man  who  had  more  know- 
ledge of  the  state  of  the  life  than  the  one 
selected.  The  only  inference  to  be  drawn 
from  that  case  is,  that  the  assured  is  bound 
to  give  all  the  necessary  information  that 
is  within  bis  knowledge.  Here,  the  com- 
munications of  House  were  not  the  act  of 
the  plaintiff.  In  Maynard  v.  Rhodes,  too, 
there  was  a  wilful  concealment  of  a  most 
material  fact,  a  disease  of  long  standing, 
trhicb  ultimately  proved  fatal. 

Mr,  Serjeant  Merewether,  in  support  of 
his  rule. — ^The  misrepresentation  made  by 
House  as  to  bis  usual  medical  attendant, 
renders  the  policy  void;  the  plaintiff  is 
bound  by  it,  for  House  was  quoad  hoc  his 
agent.  Maynard  v.  Rhodes  is  expressly 
in  point.  There,  it  was  decided,  that,  if 
misrepresentations  are  made  by  the  party 
whose  Kfe  is  insured,  as  to  the  state  of  his 
health,  the  policy  will  be  void,  although 
the  assured  was  not  privy  to  those  repre- 
sentations. Mr.  Justice  Bayley  there  sard(5) 
— "  The  representation  made  by  Mr.  Lyon 
(the  life)  as  to  the  state  of  his  health,  must 
be  incorporated  in  the  policy  as  a  condi- 
tion, making  the  instrument  void  or  bind- 
ing according  as  the  condition  should  or 
should  not  be  broken.  It  can  make  no 
difference  as  to  the  result,  in  point  of  law, 
whether  the  insurance  is  for  the  benefit  of 
the  party  whose  life  is  insured,  or  for  the 
benefit  of  a  third  person.  The  truth  of 
the  representation  is  equally  a  condition  in 
both  cases."    Mr.  Justice  Holroyd — *^  It 

(4)  8  Ban.  h  Cms.  59f  • 

(5)  dDoirk^JtyNSer, 


was  a  eoodtCfonal  policy,  and  the  psrty  for 
whose  benefit  it  was  eflfeeted  must  stand  to 
the  consequences." 

Lord  Clnef  Justice  Best. — No  longer  ago 
than  the  case  of  Morrison  v.  Musprait,  this 
Court  held,  that,  in  the  case  of  a  life  in* 
surance,  if  reference  be  made  to  a  person 
who  had  been  the  medical  attendant  of  the 
assured,  but  was  not  so  at  the  time  the  m- 
surance  was  effected,  the  omission  to  ref^ 
to  the  actual  medical  attendant  was  such 
a  mfsrepresentation  or  undue  concealment 
as  would  vacate  the  policy.  In  the  subse- 
quent case  of  Lindenau  v.  Desborougk^ 
Lord  Tenterden  said  that  he  considered 
our  decision  in  Morrison  v.  Maspmtt  a 
guide  for  his  direction  to  the  jmry  in  diat 
case.  It  is  true  that,  in  Morrison  v.  Mns» 
pratt,  the  reference  was  made  by  the  as- 
sured, whereas  here  it  was  made  by  the 
life.  The  question  is,  whether  the  assured 
is  bound  by  misrepresentations  made  by 
the  life.  Maynard  v.  Rhodes  decided  that 
very  point.  There,  Mr.  Lyon,  on  whose 
life  the  policy  was  effected  for  the  benefit 
of  the  plaintiff,  in  conformity  with  the  re- 
gulations of  the  insurance-office,  attended 
to  ^ye  the  usual  information  as  to  the  state 
of  his  health.  But,  a  few  months  after- 
wards, Mr.  Lyon  died  of  a  disorder  of  long 
standing,  the  existence  of  which  he  omitted 
to  disclose  to  the  ofHce  at  the  time  the  policy 
was  effected.  Lord  Chief  Justice  Abbott, 
ivho  tried  the  cause,  told  the  jury,  that,  if 
they  were  satisfied  that  the  representation 
made  by  Mr.  Lyon  was  not  substantially 
true  at  the  time  the  policy  was  eflf^ted,  it 
must  be  considered  as  a  condition  incorpo- 
rated in  the  policy,  by  which  the  plaintiff 
would  be  bound,  althongh  he  himself  was 
not  privy  to  the  falsehood  of  the  repre- 
sentation. A  motion  being  afterwards  made 
for  a  new  trial,  on  the  ground  of  misdirec- 
tion, Mr.  Justice  Bayley  said — **  I  am  of 
S pinion  that  the  direction  of  the  Lord 
hief  Justice  to  the  jury  was  correct  in 
point  of  law" — Mr.  Justice  Holroyd — **  If 
the  jury  were  satisfied  that  the  represen- 
tation, though  made  by  Mr.  Lyon  him* 
self,  was  untrue,  it  can  make  no  differenee 
in  the  legal  result,  whether  the  policy  was 
6nected  nir  bis  bensfii  or  not*  It  was  a 
conditioQal  policy;   and  tbe  ptrty  6n 
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ifAom  benefit  k  srat  effected  must  ifctad 
t^  the  ceuscqaenoet" — Mr.  Jmrtioe  littk- 
d«l«  cooeurred.     Thi9  is  a  very  recent 
decision  on  this  very  point.      It  is  trae, 
hfNurever*  that  in  that  case  the  coficealiaent 
WAS  of  a  more  important  fact  than  in  the 
present  case.    It  has  been  admitted  by 
counsel  for  the  plaintiff,  that  the  principal 
is  bound  bj  any  thing  said  by  his  agent. 
I  think  the  plaintiff  here  did  make  House 
his  agent.     He  told  Lye»  the  agent  of 
the  tnsuranee  company,  he  might  make 
inquiry  where  be  pleased.  To  whom  could 
Lye    have   gone   to    make  inquiry   with 
more  propriety  than  to  House  himself; 
for,  who  oouid  give  him  more  satisfac- 
tory information  upon  the  subject?  House, 
when  applied  to,  improperly  referred  to 
Mr.  Vickery  of  Warminster,  as  his  usual 
medical  attendant.   By  suffering  the  state- 
ment to  be  transmitted  to  the  office,  the 
plaintiff  adopted  that  reference.    Was  tliat 
relbmnee  a  proper  one?  Mr.  Vickery  stat- 
ed at  the  trial,  that  he  had  not  attended 
House  for  several  years.     Inhere  was  an- 
other medical  man  wiio  could  have  spoken 
to  bis  general  state  of  health  and  habits  of 
life.     Thus,  the  usual  medical  attendant 
of  the  life  was  not  referred  to,  agreeably  to 
the  conditions  indorsed  on  the  policy.  The 
first  count  of  the  delaration  states  the  po- 
licy and  the  conditions.   One  of  those  con- 
ditions ran  thus : — **  The  names  and  resi- 
dences of  two  gentlemen  to  be  referred  to 
lespecting  the  present  and  general  state  of 
health  of  the  party  to  be  assured ;  one  to 
be  the  usued  medical  attendant  of  the  party.'' 
All  that  the  policy  refers  to  most  be  consi** 
dered  as  partaf  the  policy.  The  contract  was 
not  confined  to  the  body  of  the  policy,  but 
embraced  also  the  conditions  indorsed  on 
the  back  of  it.     I  think  that  House  was 
tke  agent  of  the  plaintiff,  aiul  that  he  was 
bonnd  by  his  representations ;  and  there* 
lore  thai  there  should  be  a  nonsuit. 

Mr.  Jmiice  Park,^^lt  is  necessary  thai 
in  all  policy  cases  the  strktest  good  faith 
should  prevail.  I  think  there  is  aothiog 
in  the  point  made.  The  plaintiff  refers  the 
agent  of  the  office  generally  to  any  person 
from  whom  he  could  get  information  as  to 
the  health  and  habits  pf  the  life  to  be 
insured.    That  necessarily  includes  a  re- 


ference to  the  life  himself,  as  being  the 
best  p^son  to  give  such  information.  The 
plaintiff  must  therefore  be  held  bound  by 
the  representations  made  by  this  person  aa 
to  his  state  of  health,  and  the  medical  man 
by  whom  he  was  usually  attended.  When 
asked  as  to  this  latter  fact,  House  said 
that  Mr.  Vickery  of  Warminster  knew  ^ 
much  of  him  as  any  man.  But  that  proved 
to  be  untrue;  for  Mr.  Vickery  had  not 
been  his  medical  attendant  for  twenty 
years.  Dr.  Harvey  attended  him.  The 
case  of  Maynard  v.  Rhodes  appears  to  me 
to  be  esiactly  in  point.  There,  the  assured 
was  as  innocent  of  fraud  as  is  die  plaintiff 
in  this  case ;  yet  the  Court  held  him  aar 
swerable  for  the  misrepresentations  of  the 
life.  The  misrepresentation  as  to  the  usual 
medical  attendant,  was  a  misrepresentation 
in  a  most  material  fact;  and  one  that  the 
plaintiff  himself  fislt  to  be  so,  for  ha 
has  in  his  declaration  averred  performanoe 
of  the  very  condition  that  requires  it.  Ac- 
cording to  Janes  v«  BisrJdeylfi)^  a  plaintiff* 
may  aver  a  discharge  from  the  performance 
of  that  which  it  is  his  duty  to  do* 

Mr.  Justice  Burrough^^^lt  is  very  diffi- 
cult to  frame  a  declaration  on  a  policy  of 
this  sort.  I  am  of  opinion  that  we  cannot 
get  over  the  case  of  Maynard  v.  Rhodesm 
There,  there  was  a  material  concealment* 
There  was  the  like  in  this  case— -tlie  omis- 
sion to  refer  to  the  proper  medical  attendant. 
One  (amongst  others)  of  the  declaratioiis 
required  by  the  conditions  to  be  made  pre- 
viously to  the  policy  being  effected,  was 
this — "  The  names  and  residences  of  two 
gentlemen  to  be  referred  to  respecting  the 
present  and  general  state  of  health  of  the 
life  to  be  assured;  one  to  be  the  uaual 
medical  attendant  of  the  party :"  simI  it  is 
provided  that  "  adedaration  as  to  all  the 
above  poiats  will  be  considered  as  the 
basis  of  the  contract  between  the  assured 
and  the  eompany.  If  the  dedaratimi  shall 
not  be  in  all  respects  true,  then  the  policy 
will  become  void."  Thai  stipulation  fiNrm- 
ed  part  of  the  policy,  and  it  was  not  kepHU 
I  therelbre  also  thiidK  that  the 
should  be  odasuited* 


<6)  e  Dour.  684— Ses  also  KtDgtton  «•  Prestao. 
ibid.  409. 


228 


COURT  OF  COMMON  PLEAS : 


Mr.  Justice  Gaselee.^-A  am  of  the  lame 
opinion.  The  only  particular  wherein  May" 
nard  v.  Rhodes  diners  from  the  present  ia 
this — there,  it  was  necessary  that  the  per- 
son whose  life  was  to  be  insured  should 
attend  personally  at  the  office  to  gire  the 
usual  information  ;  and  here,  the  informa- 
tion was  obtained  by  the  agent  of  the  com- 
pany going  to  the  life. 

Rule  absolute. 


1829.     ) 

Mav  80      \  ^'^^^^^  ^'  BLAKE  AND  SAYER8. 

Distress  — Damage  feasant — Abandon^ 
ment  of. 

The  piamtiff  having  taken  the  defendant's 
cattle  damage  feasant,  and  suffered  them  to 
escape^  and  to  remain  in  the  defendants  own 

fields  whilst  he  went  to  the  defendant  to  demand 
satisfaction  for  the  damage  done : — Held, 
that  this  was  an  abandomneni  of  his  right  of 

freshly  following. 

• 

This  was  an  action  on  the  case  for  a 
rescue  of  cattle  taken  damage  feasant. 

At  the  trial  before  Mr.  Baron  Garrow, 
at  the  last  assizes  for  the  county  of  Sussex, 
It  appeared  that  the  plaint  iff  occupied  afield 
sowed  with  tares  adjoining  a  field  belonging 
to  the  defendant  Blake ;  that,  in  August 
1827,  a  person  seeing  three  of  Blake's 
horses  in  the  plaintiff's  field,  went  to  inform 
the  plaintiff;  that  the  plaintiff  immediately 
came  to  the  field  and  there  found  the  de- 
fendant Sayers  driving  the  horses  away, 
whereupon  he  (the  plaintiff)  said  that  Sayers 
should  not  take  them,  as  they  had  been  in 
his  field  before,  and  that  he  could  bear  it 
no  longer;  that,  in  the  meantime  the  horses 
ran  from  the  plaintiff's  field  into  a  dose  of 
the  defendant,  called  the  Nursery ;  that  the 
plaintiff  then  went  to  Blake's  house  for  the 
purpose  of  obtaining  compensation  for  the 
injury  done  by  the  horses  to  the  tares,  and 
was  absent  half  an  hour,  during  which  time 
the  horses  remained  in  the  Nursery;  and 
that  Blake  having  refused  to  make  the  plain- 
tiff any  compensation,  the  plaintiff  and  his  . 
son  went  to  the  Nursery  and  took  tlie 
horses  away  to  his  farm-yard  and  there  im- 


pounded them  for  five  hours,  when  tliey 
were  rescued  by  the  defendant  Sayers,  and 
driven  back  to  Blake's  field,  whence  they 
had  originally  strayed. 

The  defendant  Sayers  suffered  judgment 
by  default.  On  the  part  of  Blake,  it  was 
contended  that  this  was  no  rescue,  because, 
even  admitting  the  distress  to  have  been  in 
the  first  instance  well  taken,  the  plaintiff 
had  abandoned  it  by  allowing  the  horses  to 
escape  from  his  field  into  the  Nursery. 

The  jury  returned  a  verdict  for  the  plain- 
tiff— damages  51. ;  and  leave  was  reserved 
to  the  defendant  Blake  to  move  that  it 
might  be  set  aside,  and  a  nonsuit  entered, 
or  a  verdict  for  him,  if  the  Court  ahonld 
deem  the  objection  tenable. 

Mr.  Serjeant  Cross,  on  a  former  day  in 
this  term  accordingly  obtained  a  rule  nisL 

Mr.  Serjeant  Andrews  afterwards  shewed 
cause. — The  distress  was  complete  when 
the  horses  were  in  the  plaintiff's  field,  by 
his  saying  that  he  would  not  let  them  go* 
No  precise  form  of  words  is  necessary  t* 
constitute  a  valid  distress. — Clement  v.  Afs^ 
fifr(l).  Wood  v.  i\rtifiii(2).  Lord  Coke 
says  (8) — "  If  the  lord  come  to  distrain 
cattle  which  he  seeth  then  within  his  fee* 
and  the  tenant  or  any  other,  to  prevent  the 
lord  to  distrain,  drive  the  cattle  out  of  the 
fee  of  the  lord,  into  some  place  out  of  bis 
fee,  yet  may  the  lord  fi^shly  follow,  and 
distrain  the  cattle ;  and  the  tenant  cannot 
make  rescous,  albeit  the  place  wherein  the 
distress  is  taken  is  out  of  his  fee ;  for  now, 
in  judgment  of  law,  the  distress  is  taken 
within  his  fee,  and  so  shall  the  writ  of 
rescous  suppose."  The  distress  was  clearly 
not  waived  by  the  cattle  getting  afierwarda 
into  the  defendant's  own  field. 

Mr.  Serjeant  Cross,  in  support  of  his 
rule. — It  does  not  appear  that  tlie  plaintiff* 
whilst  the  horses  were  in  his  field,  indicated 
any  intentk>n  to  distrain  them.  Lord  C^ka 
draws  a  distinction  between  a  diatress  for 
lent,  and  a  distress  taken  damage  feastmi. 
He  says  (4) — "  If  the  lord,  coming  to  dis- 
train, had  no  view  of  the  cattle  within  hn 

(1)  SEqi.Rep.95. 

(S)tMoorBfrP.  t7;  •.€.  6  Law  J.  C.P.  19B. 

<9)  Co.  Litt.  161  a. 
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fee,  ihoQgh  the  tenant  drire  them  off  pur- 
poeely,  or  if  the  ctttle  of  themaelves  after 
the  view  go  oat  of  the  fee,  or  if  the  tenant 
after  the  view  remove  them  for  any  other 
cause  than  to  prevent  the  lord  of  his  dia- 
tresa,  then  cannot  the  lord  distrain  them 
out  of  his  fee ;  and,  if  he  doth,  the  tenant 
may  make  rescous.  If  a  man  come  to  dis- 
train for  damage  feauxnU  and  see  the  beasts 
in  his  soil,  and  the  owner  chase  them  out, 
of  purpose,  before  the  distress  is  taken,  the 
owner  of  the  soil  cannot  distrain  them ;  and, 
if  he  doth,  the  owner  of  the  cattle  may 
rescue  them ;  for  the  beasts  must  be  damage 
featant  at  the  time  of  the  distress:  and  so 
note  a  dkersitie" 

Cur*  adv.  vuU. 

Lard  Chief  Juilke  Best  now  delivered 
the  judgment  of  the  Court : — 

One  of  the  defendants  has  suffered  judg- 
ment by  default*  As  to  the  other  defen- 
dant, Blake,  two  points  have  been  made— 
firat,  that  there  was  no  sufficient  distress 
in  the  first  instance — ^secondly,  that,  if  suf- 
ficient at  first,  it  had  been  afterwarda 
abandoned.  We  are,  however,  of  opinion 
(my  Brother  Burrougli  dissenting)  that 
there  was  a  sufficient  distress  in  the  first 
instance.  No  precise  form  of  words  is 
necessary  to  constitute  a  legal  distress; 
neither  is  the  distrainor  bound  to  lay  his 
hands  on  the  cattle ;  it  is  enough  if  he  en- 
deavour to  prevent  their  escape  ft-om  the 
loeui  in  quo.  The  distress  for  damage 
feaeant  is  a  matter  of  strict  right.  If  the 
cattle  are  through  negligence  allowed  to 
escape,  the  right  to  distrain  is  gone.  It 
appears  upon  the  facta  of  this  case,  that 
the  cattle .  did  not  merely  go  out  of  the 

glaintiff*s  custody  for  an  instant.  If  that 
ad  been  so,  he  might,  on  the  authority  of 
Lord  Coke,  have  taken  them  again.  His 
Lordship  says  (5) — "A  rescous  in  law  is, 
where  a  man  hatli  taken  a  distress,  and  the 
catde  distrained,  as  he  is  driving  of  them  to 
the  pound,  go  into  the  house  of  the  owner, 
if  he  that  took  the  distress  demand  them 
of  the  owner,  and  he  deliver  them  not,  this 
is  a  rescous  in  law."  But  here  the  horses 
were  allowed  to  remain  in  the  Nursery  for 
half  an  houn    That  was  dearly^an  aban- 

(5)  Co.  litt.  161  «• 


donment  of  the  right  of  freshly  following, 
and,  consequently,  of  the  distress.  Lord 
Coke  again  says — '*  If  the  catde,  of  them- 
selves, after  the  view,  go  out  of  the  fee, 
then  cannot  the  lord  distrain  them."  In 
Vaeper  v.  Eddows,  Lord  Chief  Justice  Holt 
says  (6)—"  If  a  distress  for  damage  feasant 
dies  in  pound,  or  escapes,  the  party  shall 
not  distrain  de  novo;  but,  if  it  were  for 
rent,  in  either  case  he  may  destrain  de 
novo.**  If  the  cattle  are  allowed  to  escape, 
the  case  is  stronger  than  that  mentioned  by 
Lord  Chief  Justice  Holt. 

We  are  therefore  of  opinion  that  the 
rule  for  entering  the  verdict  for  the  defen- 
dant Blake  must  be  made  absolute;  and 
that  the  damages  must  be  assessed  againat 
the  other  defendant,  who  has  suffered  judg- 
ment by  default. 

Rule  absolute  accordingly. 


1829. 


C  ABMITAOB  0.    N.  BBRBT,  ADMI- 
NISTRATBIX  OF  J.  BERRY,  BE- 


Stamps — on  Promissory  Notes. 

A  promissory  note  thus — "On  demand, 
we  jointly  and  severally  promise  to  pay  I,  G. 
or  order,  the  sum  of  100/.  ^c."  requires  a 
Ss.  6d.  stamp  only  ;  the  larger  stamp  in  the 
55  Geo,  S.  c.  184,  sehed.  part  1,  being  only 
necessary  where  the  note  is  payable^  on  de- 
mand, to  the  bearer. 

This  was  an  action  of  assumpsit  against 
the  defendant,  as  administratrix  of  her  late 
husband,  to  recover  the  amount  of  a  pro- 
missory note  on  which  the  deceased  was  a 
surety. 

The  note  was  as  follows : — 

"  Deighton,  near  Huddersfield, 
March  9,  1816. 
"On  demand^  we  jointly  and  severally 
promise  to  pay  Mr.  Joseph  Guramersall,  or 
order,  the  sum  of  100/.  of  lawful  money  of 
Great  Britain,  with  lawful  interest  for  the 
same  from  the  date  hereof,  value  received. 
*'  As  witness  our  hands, 

Wm.  Jackson. 
Joshua  Berry. 
Wm.  Dyson." 

(6)  Holt's  Rep.  S57 ;  a.  c.  nomine  Vaspor  v.  Ed- 
wards, IS  Mod.  658. 


SM 
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By  an  priki  of  Lord  Cliiftf  Jostiee  BeH 
of  ihe  1  dib  of  April  last,  M  uMtetu  in  dis* 
pute  m  kiiis  cauie  were  referred  to  an  arbi- 
trator, who,  on  the  2drd  insunt,  found  tliat 
there  was  due  to  the  plaintiff  upon  the 
abo?e  note  46/.   61.   Id.,   which   sum  he 
awarded  to  be  paid  by  the  defendant,  aa 
administratrix,  to  tlie  plaintilT,  together  with 
the  costs  of  tlw  action  and  of  Uie  reference. 
The  arbitrator  tiien  stated,  at  the  request  of 
tlie  defendant,  that,  when  the  note  was  pro* 
dueed  m  evidenee  befi>re  him,  it  was  found 
to  be  stamped  with  a  3#.  dd.  stamp,  where- 
upon it  was  objected  on  the  part  of  tlie  de- 
fendant that  it  ought  to  have  had  an  6#.  6d, 
stamp,  as  coming  within  the  first  class  of 
promisaory  notes  mentioned  in  the  statute 
&5  Geo.  3.  c.  IM,  ached,  purt  1(1);  and 
that  the  case  of  Keales  v.  JVkieUon  (^)  was 
relied  on  as  an  authority  for  the  objection ; 
but  that,  after  attentively  reading  that  case, 
he  the  arbitrator  overruled  tlie  objection,  con- 
ceiving that  it  did  not  apply,  because  tlie 
note  in  question,  being  payable  to  order, 
and  transferrable  only  by  inilorsement,  could 
not  be  re-issued    after  having  been  once 
paid ;  and  it  being  the  uniform  practice  of 
the  profession  and  of  merchanu  to  use,  and 
of  the  starop*distributers  to  give  out«  stamps 
of  the  second  elass  £br  promissory  notes  of 
this  description,  he  the  arbitrator  considered 
the  note  properly  stamped.     But  he  stated 
the  above  circumstances,  in  order  diat  the 
opinion  of  the  Court  might  be  had  upon  the 
subject. 

Mr,  SrrjtmU  Jonet  now  moved  iat  a  rule 
nm  tliat  this  award  might  be  set  aside,  on 
the  ground  urged  before  tlie  arbitrator.    He 

(1)  By  which,  a  pnuniftory  nota  for  thepaymsnt, 
to  ihn  bearer,  on  demand ,  of  aoy  sum  of  wapoey  exceed- 
iog  fiOt.  and  not  ezceediDg  lOOt.  is  required  to  be 
stamped  with  aa  9$,  6d,  etamp— and  a  promissory 
B«i0  far  the  psymeoc,  ia  any  other  aaaaaer  than  to 
the  bearer  on  dcmaad^  but  sal  exoeediog  two  moaths 
after  date«  or  sixty  days  after  sight,  of  any  sum 
of  money  exceeding  50/.  and  not  exceeding  lOOU 
with  a  staaip  of  Ss.  6d. — ^Tbe  former  may  be  i«- 
issotd  as  oftaa  as  shall  be  thought  fit  (  the  latter  not 
re-issoable. 

(2)  8  B.  ^  C.  7  *,  s.  c.  6  Law  Joom.  K.B.  326 ; 
S.C.  luminis  East  v»  »  2  M.  &  R.  8.  In  the  two 
latter  reports,  it  Ss  made  to  appear  (as  the  fact  was  ) 
that  the  Ui!  was  payable,  '*  an  demand  to  the  bearer  ;*' 
in  the  report  in  8  B.  &  C,  it  is  stated  as  a  aote 
payable  ''  to  the  plaintiff  on  demand^*^ 


relied  on  the  14th  aecUon  of  die  55  Gao.  S, 
and  contended  that  the  case  fell  wUhia  the 
principle  oiKeate$  Ws  WJikUkm» 

But  tke  Court  were  of  opioioo^  that  there 
was  no  ground  for  the  objection ;  and  that 
the  note  fell  within  the  second  class  of 
notes  flsentioned  tn  the  act. 

Tiie  learned  Seijeantt  therefore,  took 
nothing. 


1829. 


s 


MILLS  t;.  COLLETT,  CLERK. 


Magistrates  —  CommUtal  for   Felony — 
Framing  of  Depositions — Notice  of  Action. 

fVhere  a  penon  is  okmrged^  on  ob/A,  wif A 
an  offence  amotmting  is  JtUmif,  amd  «  «hi« 
gUtmie  isme*  Ms  warrant;  and,  on  Ike 
party  being  hroagU  before  him,  tke  thmrga 
is  prooed,  emd  Ae  sr  eommiUed  to  prioon^ — 
tke  magistrate  h  ttot  UMe  in  trewpmm  for 
ftttst  impfisonmenit,  although  tho  chmrge  tamo 
oui  to  be  unfounded.  Where,  thew^arOt  a 
party  was  ehmrged  with  eutting  dams  m  ine 
adjoining  a  dweUing^houee,  under  the  sfofnk 
7^8  Geo.  4.  e.  SO.  s.  19«  and  ooetmkkd 
to  gaol,  but  the  person  who  laid  tise  imfaremf 
tion  did  not  prosecute: — Held,  that  the  ««- 
gistrote  nms  not  liable  in  treepmse,  although 
the  party  charged  was  the  oooupeer  of  the 
land  on  which  the  tree  grew.  * 

Magistrates  ehouid  not  allow  depoeitieme 
to  be  framed  so  as  to  meet  the  euaeiimg  wmds 
of  a  stoiuie. 

In  M  notice  of  action  to  m  magietrate^  the 
reeklenoe  of  the  piaiuiiff's  sUtormy  tsws  do- 
eersbed,  ai  tke  fool  of  the  notkef  4se  Half 
Moon^reet,  Piccadilly^  London.  Qnere— 
whether  it  was  sugscientf  Half  Mourn  street 
being  ia  Middleeex. 

[This  case,  eatablkhiag  the  above  Foint, 
will  be  found  in  7  Law  Joum.  Mag.  Caaes, 
p,  97.'] 

*  For  theeoaatfvotMoof  thisaotyssta  iHMawfl 
constitute  an  offence  onder  as.  19  &  20.  and  as  to 
the  consequences  of  a  magistrate  not  ezercisag  a 
proper  discnmination,  in  regard  towfiethertbe  pai^ 
cfaaiiged  ia,  or  IB  net,  failty  of  aa  oAaoe  oaiin'  the 
same — see  Rex  t.  Jeuner,  Mag.  Caaes,jp»ost,7^ 


8A8T8R  TBRIpT,  tg£9. 


tst 


J  I       >  ELUS  V,  8CHM£CK  ANI>  THOMAS. 

Joint  Stock  CompaDj — LiabiUlifofshar^ 
holders. 

TkedefmdoHii  had  been  ikarekolders  in  a 
jmn$  9ioek  mmhg  eampany^  bui  had  pari' 
gd  mth  their  99uire§.  They  had  attended 
meetings  of  the  company,  hut  had  not  signed 
the  deed  of  trust  by  n^hich  the  affairs  of  the 
company  nrere  to  be  regulated : — Held,  that 
they  nere  liable  for  goods  furnished  to  the 
company,  Sed  vide*  contra.  Fox  v.  Clifton, 
post,  vol,  8. 

Tills  mm  an  action  of  assumpsit  fbr  goods 
sold  and  delivered.  The  case  was  tried, 
before  Mr.  Jusike  Gaseiee,  at  the  Sittings 
•t  GmldkHiU  after  Trinity  term  1 8£7.  The 
plaintiflr,  an  opholsterer,  had  supplied  fur- 
niture for  a  counting-house,  &c.,  in  Lom- 
bard-street,  for  the  Cornwall  and  Devon- 
shire Mining  Company.  The  defendant 
Schmaeck  was  one  of  the  original  subscri- 
bers. The  other  defendant  purchased  his 
shares  after  several  of  the  articles  had  been 
supplied.  Both  the  defendants  had  receiv- 
ed from  the  secretary  of  the  company  cer- 
tificates of  their  having  paid  the  deposit 
upon  their  shares,  and  had  taken  scrip  re- 
ceipts accordingly.  Neither  of  them  had 
signed  tfte  deed^  and  both  luid  transferred 
their  shares  before  the  commencement  of 
this  action.  Both  were  present  at  two  ge- 
neral meetings  of  the  company,  in  August 
1825,  and  July  1826  ;  but  nothing  trans- 
pired at  those  meetings  on  the  subject  of 
the  plaintiff's  demand.  No  order  had  been 
personally  given  by  the  defendants,  neither 
did  it  appear  that  they  knew  anything  of 
the  goods  being  supplied  by  the  plaintiff. 
100/.  had  been  paid  on  accoimt. 

It  was  objected  for  the  defendants,  that, 
as  they  had  not  ^gned  the  deed,  but  had 
transferred  their  shares,  and  thus  ceased  to 
be  shareholders  previously  to  the  commence- 
ment of  the  action,  they  could  not  be  liable 
to  the  plaintiff.  The  case  of  Lawler  v. 
Kershaw  (1),  was  cited — there  the  defendant 
had  executed  tlie  deed. 

The  learned  Judge  gave  no  opinion  as  to 
whether  or  not  the  defendants  were  partners 
in  the  company* 

(1)  lMood.&M.95, 


Th«  jmj  (b«i^  that  ih%  defendants  fofm- 
ed  part  of  the  company,  and  tKat  the  com- 
pany originated  in  fi-atid,  bot  aeqnttted  both 
plaintiff  and  defendants  of  any  panictpetkm 
in  the  fraud  ;  and  they  return^  a  gentnl 
▼erdfct  for  the  plaintiff,  for  the  whole  of  bis 
demand. 

Mr,  Serjeant  WUde,  in  Michaelmas  term, 
1827,  obtained  a  ru^  nisi,  that  this  vefrdlct 
might  be  set  aside,  and  a  nonsuit  entered, 
or  that  tbe  damages  m^bt  be  redoced  to 
the  amount  of  the  goods  supplied  subse- 
quently to  the  purchase  of  shares  by  the 
defendant  Thomas. 

Mr.  Serjeant  Toddy  and  Mr,  Serjeant 
Spemkie  shewed  cause— citing,  as  to  the 
question  of  partnership,  the  cases  of  Fiee 
r.  Lady  Anson  (t},  Perring  ▼.  Hone{$\ 
Neale  v.  Turten  (4),  Rexy.Dodd{5\  Crote^ 
shay  ▼.  CoiHns  (6),  Bhxham  v.  Pelt (7),  Ex 
parte  Langdale{S),  Ex  parte  Hamper  (9), 
Ex  parte  Hodgkinson  {10),  and  Ex  parte 
Watson  {U). 

Mr.  Serjeant  Merersether,  in  support  of 
the  rule,  referred  to— Harrington  v.  Fry 
(12),  and  Nockels  v.  Crosby  {19), 

Cur,  adv,  vult. 

Mr,  Justice  Park  now  delivered  the  judg- 
ment of  the  Court : — 

We  are  of  opinion  that  the  plaintiff  in 
this  case  is  entitled  to  judgment.  The  ac- 
tion was  for  goods  sold  and  delivered  to  the 
Cornwall  and  Devonshire  Mining  company. 
The  jury  have  found  that  the  defendants 
formed  part  of  the  company,  and  that  the 
company  was  founded  in  fraud,  though 
they  have  acquitted  both  the  plaintiff  and 
defendants  of  any  participation  in  the  fraud. 
This  case  seems  to  us  to  approach  very 
nearly  to  that  of  Paring  v.  Hone.    There 

(2)  lMood.&M.97;  i.c.3Car.  &  P.19;  7B. 
&  C.  409 ;  1  M. &  R.  113  -,  6Law  Jouni.K^. 24. 

(3)  4  Bing.  re. 

(4)  Ibid.  149. 
(6)  9  East,  516. 

(6)  15  Ves.  ri8. 

(7)  «  Sir  W.  Bl.  999,  d. 

(8)  18  Ves.  301. 

(9)  17  Ves.  403. 

(10)  19  Ves.  291. 

(11)  Ibid.  461. 

(12)  9B.Mooi6,344;  s. o. 2 Bing.  179 ;  SLtw 
Joum.C.P.  244. 

(13)dB.&C,  814i  s.c.5D.&R,751. 


*  ft$^ 
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Sir  John  Penring,  the  plamtiff,  had  entered 
his  name  in  a  b^k,  together  with  those  of 
several  other  persons,  as  subscribers  to  a 
projected  company ;  and  he  took  scrip  re- 
ceipts, but  sold  them  before  the  deed  which 
was  to  regulate  the  company  was  executed, 
not  having  signed  that  deed :  but,  as  he  had 
attended  several  meetings  of  the  company, 
we  held  him  to  be  a  partner  in  the  concern. 
The  case  of  Vice  v.  Lady  Anson^  does  not 
appear  to  us  to  touch  this,  because,  although 
ahe  had  taken  scrip  receipts,  and  had  in 
conversations  with  the  members  of  her  own 
family,  and  in  the  circle  of  her  private 
friends,  talked  of  being  a  subscriber  to  the 
company;  yet  it  did  not  appear  that  she 
had  attended  any  meetings,  or  in  any  respect 
held  herself  out  to  the  world  as  a  partner, 
or  taken  any  share  in  the  scheme.  Here, 
however,  the  defendants  appeared  at  two 


meetings.  We  therefore  think  that  the 
plaintiff  is  entitled  to  retain  hia  verdict. 
But,  as  it  appears  that  part  of  the  goods 
were  furnished  by  the  plaintiff  before  one  of 
the  defendants  (Thomas)  had  anything  to  do 
with  the  company,  the  damages  should  be 
apportioned.  The  100/.  paid  on  account 
must  be  applied  in  discharge  of  the  first 
part  of  the  account. 

Rule  discharged  (14)^ 


(14)  In  tbiacase,  it  has  been  thoagliti 
aary  to  do  more  lb  an  merely  refer  to  the  autboritiesdted 
in  argument,  inamucb  as  the  caae  is  entirely  toper- 
aeded  by  that  of  Fozv.  Clifton  (which  is  in  couieeof 
reporting,  and  will  appear  in  the  next  Tolame). 
where  Ix»rd  Chief  Juatioe  Tindal  deUrered  i  motl 
luminoua  and  comprehenaire  judgment,  embracing  all 
the  poifita  that  could  ariae  in  caaea  of  this  aatnre ; 
and  holding,  in  oppoaition  to  this  caae,  and  to  the 
eaae  of  Perring  v.  Hone,  that  anbaeribera  (not 
directora)  not  iigmug  th$  dmd,  are  noI  partaara. 


END  OF  EASTER  TERM,  1829. 
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8KITH  6  BAH.. 


Bail — In  Error. 

In  a  writ  of  error^  until  the  transcript  of 
the  record  is  carried  over  andjUed,  the  names 
of  the  parties  are  not  reversed;  therefore^  a 
notice  of  justification  of  bcM  in  error  should 
contain  the  names  of  the  plaintiff  and  defen^ 
dant  as  in  the  original  writ* 

The  justification  of  bail  in  error  in  this 
cause  was  opposed  by  Mr,  Serjeant  E. 
LaweSf  on  the  ground  of  the  notice  of  bail, 
containing  the  names  of  the  plaintiff  and 
defendant  in  the  original  action. 

Jl/r.  Serjeant  Wilde^  on  behalf  of  the 
bail,  contended  that  this  was  the  ordinary 
practice. 

The  Clerk  of  the  Errors  stated  the  prac- 
tice to  be  thus — After  a  writ  of  error 
brought  and  allowed,  the  names  of  the 
parties  in  the  original  action  are  continued 
in  the  notices  of  bail  and  exceptions,  and 
in  the  rule  to  certify,  until  the  transcript  of 
the  record  is  carried  over  and  filed,  when 
the  names  are  reversed. 

AlUmed* 


Vol.  Vn.  C.P. 


1829       ) 
June  22.   \     »«"'  "•  ^""' 

Bail — Bankruptcy  of  PrincipaL 

The  defendant  having  become  bankn^ 
since  tlie  commencement  of  the  action^  the 
Court  enlarged  the  time  for  his  bail  to  render 
him,  until  a  fortnight  after  his  final  examd* 
nation* 

Mr.  Serjeant  Jones^  on  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  time  for  the 
defendant  to  render  in  discharge  of  his  bail 
should  not  be  enlarged  until  one  month  after 
his  last  examination  under  a  commission  of 
bankrupt  issued  against  him  since  the' com- 
mencement of  this  action,  which  ezamina* 
tion  was  fixed  for  the  28th  instant. 

Mr.  Serjeant  Cross  shewed  cause. — ^He 
submitted  that  the  prayer  of  the  application 
could  not  be  granted,  inasmuch  as  the  com- 
missioners might  adjourn  from  time  to  time, 
and  the  final  examination  might  thus  be  so 
long  delayed,  that,  in  the  interim  the  bail 
also  might  become  bankrupt. 

The  Court  thought  a  month  an  unreason- 
able time.    They  referred  to  the  cases  of 

SH 
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Crump  V.  Taylor  (I),  where,  under  similar 
circumstances,  the  Court  of  Exchequer 
granted  a  fortnight — Glendining  v.  Robin' 
son(2)^  where  the  application  was  for  a 
week's  iime'^Narres  v.  Glostap  (3),  where 
the  Court  required  an  affidavit  that  the 
motion  was  made  by  the  bail — ^and  Shaw 
V.  Cii«A(4),  where  the  motion  was  rejected, 
the  affidavit  omitting  to  state  the  residence 
of  the  commissioners,  or  the  place  where 
the  commission  was  sued  out. 

They  therefore  diracted  that  th^  defeo* 
dant  should  have  a  fortnight  to  render  after 
the  day  of  his  last  examination. 

Rule  absolute  accordingly. 


1829 
June  25 


..} 


SNELL  r.  ANDERTOK. 


Affidavit  to  hold  to  bail — Sufficiency  of. 

An  affidavit  to  Jwld  to  bail,  slating  the 
defendant  to  be  indebted  to  the  plaintiff  in  a 
certain  sum,  **for  goods  sold  and  delifsertd 
to  the  defendant^  and  at  his  request" — not 
alleging  that  they  were  sold  and  delivered  by 
the  pUuntiff-^u  insufficient. 

The  defendant  was  held  to  bail  on  tha 
following  affidavit  i-^ 

"  Thomas  Snell,  of  &c.,  maketh  oath  and 
si^ith  that  Peter  Anderton  is  justly  and  truly 
indebted  unto  this  deponent  in  the  sum  of 
50/.  fpr  goods  sold  and  delivered  to  the 
aaid  Peter  Anderton,  and  at  his  request." 

Mr,  Serjeant  E.  LaweSf  on  a  former  day 
in  this  term,  obtained  a  rule  ami,  that  the 
defendant  might  be  discharged  on  entering 
a  eommon  appearance,  on  the  ground  of  tlie 
insufficiency  of  the  above  affidavit,  it  not 
stating  that  the  goods  were  sold  and  deli- 
vered by  the  plaintiff.  He  cited  Feniom  v. 
Eltie(l\  where  the  point  was  decided. 

Mr,  Serjeant  Merewether  now  shewed 

<1>  lPrioe«74. 

(2)  t  Taant.  310. 

(3)  t  Cbit.  Rep.  101. 

(4)  4Bif»g.«0. 

O)  1  Msrah,  555;  '8.c«  6Taaat.  191. 


cause. — In  HuUon  v.  Eyre(ft\  it  was  held 
to  be  unnecessary,  in  an  affidavit  for  money 
paid  to  the  use  of  the  defendant,  to  state 
that  it  was  so  paid  at  the  requeet  of  the  de- 
fendant. In  Synumt  ▼.  Amdrem8{S),  an 
affidavit  stating  that  the  defendant  was  in- 
debted to  the  plaintiff  for  money  paid  and 
watres  due  to  him  for  his  services  on  board 
the  defendant's  ship,  without  explicitly 
stating  that  the  debt  was  doe  from  the  de- 
fendant, was  held  sufficient.  In  Cojtphiger 
V.  Beaton  {At)  it  was  held  to  be  enough  to 
state  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  certain  sum  for  money  had  and 
received  on  account  of  the  plaintiff,  without 
adding,  by  the  defendant.  The  Court  there 
said,  that  no  precise  form  of  words  was  re- 
quired to  be  used  in  an  affidavit  to  hold  to 
bail ;  that  it  was  sufficient  to  allege  that  the 
defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum,  specifying  the  cause  of  action. 
In  Tidd^s  Practice  {5\  it  is  said,  that  an 
affidavit  by  a  married  woman,  that  the  de- 
fendant w^as  indebted  for  the  rent  of  lodg- 
ings, and  for  money  lent  by  her  to  the  de- 
fendant, was  held  to  be  sufficient,  althougii 
it  did  not  state  to  whom  the  lodgings  were 
let,  and  the  person  making  the  affidavit  was 
herself  inoapabte  of  lending  money,  for  that 
she  might  have  lent  it  aa  agent  to  her  hos- 
band(6)-  Here,  the  plahitiff  has  sworn 
positively  that  the  defendant  is  indebted  to 
him.  Tiie  affidavit  is  sufficiently  certaiD 
to  support  an  indictment  for  perjury,  in  cue 
it  should  turn  out  that  the  goods  were  not 
delivered  by  or  on  account  of  the  plainti£ 

Mr.  Serjeant  E.  Lames,  in  support  of  tiie 
rule,  was  stopped  by  tlie  Court* 


Lord  Chief  Justice  Tmdal, — The  case  of 
FentOH  Y.  Ellis,  which  was  decided  in  this 
Court,  is  precisely  in  point.  It  was  there 
held,  that  an  affidavit  stating  the  defendant 
to  be  indebted  to  the  plaintiff  in  m  certain 
sum  for  goods  sold  and  appraised  to  die 
defendant,  withont  saying  by  ike  fUmiiff 

(f)  1  Mstsli,  315;  s.  &  nem,  £yre  %,  HoIiob,  5 
Taunt.  ro4. 

(9)  1  M«nb,St7;  i.e.5Tav»t.f5K 

(4)  8  Tem  Rep.  SS8. 

(5)  Oth  Edit.  voL  1. 184. 

(6)  T.  T.  40  Geo.  3.  K.B. 
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(precisely  the  form  adopted  here),  was 
insufBcient*  That  authority  elands  unim- 
peaohed. 

Rule  absolute  (7)» 


Attorney — Admusion  of. 

Where  a  notice  of  appUcatkn  to  be  adm%t^ 
ted  an  ailome^  of  this  courts  had  been  left 
by  ntistaho  at  the  chambers  of  one  of  the 
Jitdgee  of  the  King't  Bench,  instead  of  at 
those  of  the  Lord  Chief  Justice,  of  this 
Court^^n  affidavit  of  the  fact  being  made^ 
the  party  rsas  admitted* 

Mf.  Serjeant  Storks  moved  that  the  ap- 
plicant might  be  admitted  one  of  the  attor- 
ntes  of  this  court,  notwithstanding  the 
omission  to  fix  np  at  the  chambers  of  the 
Lord  Chief  Justice  the  notice  of  his  inten- 
tion to  upply  for  admission,  as  required  by 
the  rule  of  the  court'(l). 

The  motion  iras  founded  on  the  affidavit 
of  the  party,  stating  that  the  proper  notice 
liad  been  affixed  on  the  outside  of  the  court, 
and  also  in  the  Common  Pleas  office,  and 
that  such  notices  had  remained  so  affixed 
during  the  whole  of  the  last  term ;  that  a 
like  notice  had  been  fixed  up  in  the  cham- 
bers of  each  of  the  Judges  of  the  court, 
with  the  exception  of  those  of  the  Lord 
Chief  Justice,  the  notice  intended  to  have 
been  fixed  up  there,  having  by  mistake 
been  left  at  the  chambers  of  Mr.  Justice 
Bayley  (one  of  the  Judges  of  the  Court  of 
King's  Bench),  without  any  intention  of 
iVaud,  or  to  evade  any  rule  of  this  court. 

The  Court,  considering  that  the  affidavit 
sufficiently  explained  the  mistake — 

Granted  the  motion* 


0)  SMPcflu«.8e?era  (7  £uf,  194)— Catbvow 
p.  Hagfw  ( a  Kast,  106)«-Taylor  v.  Forbes  ( 1 1  EaM, 
315}— Balbi  «•  Batley  (6  TMBt.  96}— 3n>WB  o. 
Ganiier  (6  Taunt. 389 ;  2  Marsh.  83). 

(1)  Trin,Tenn,  31  Geo.  3. 


18119.     > 
Ji«ne^5«  \  ^^'"^^••^^woKDa.THXBiDsa. 

Surety-— ZtaJiW|f  of 

A  surety  is  not  discharged  by  the  creditor*e 
neglecting  to  sue,  or  gti^ing  time  to  tJte  priti- 
c'^^  debtor,  epen  though  the  principal  should 
in  the  interini  become  bankrupt. 

This  was  an  action  of  assumpsit  on  a 
guarantie,  on  an  agreement  entered  into  by 
the  defendant's  son  for  the  purchase  of 
timber  from  the  plaintiflT. 

The  agreement  was  as  follows ; — 

'^  Agreement  between  Charles  Goring, 
esq.,  and  Thomas  Edmonds,  jun. 

**  I,  Thomas  Edmonds,  of  Steyrfng,  agree 
to  purchase  so  many  oak  trees  as  are  marked 
and  shall  be  marked  by  us  at  Oldboume 
and  East  Grinstead,  at  the  price  of  10/.  per 
load,  girth  measure  of  fifty  feet  by  the  load. 
But  should  Mr.  Markwich,  when  he  mea- 
sures the  same,  consider  the  sum  of  lOL 
per  load  not  a  sufficient  price,  he  is  to  fii^ 
such  price  as  he  considers  it  to  be  worth. 
And  1  hereby  agree  to  pay  the  price  he 
shall  fix  upon,  though  it  shall  exceed  IDA 
per  load.  And  further,  I  agree  not  to  re- 
move the  timber  or  bark  without  the  con- 
sent in  writing  of  Charles  Goring,  esq., 
from  off  the  said  estates  where  the  said 
timber  shall  be  cut;  and  whatever  secu- 
rities I  may  give  to  Charles  Goring,  esq., 
to  induce  him  to  consent  to  the  timber  and 
bark  being  taken  away,  shall  be  taken  up 
and  discharged,  half  at  Micliaelmas,  and  the 
other  at  Christmas  next,  at  furthest. 

*'  Thomas  l^dmonds,  jun.*' 

Tlie  guarantie  was  as  follows : — 

"  In  the  event  of  my  son,  Tliomas 
Edmonds,  jun.  not  paying  Charles  Goring, 
esq.,  I  hold  mvself  liab^,  and  hereby  en- 
gage to  fulfil  the  said  payments  according 
to  the  above  conditions. 

"  Thomas  Edmonda." 

"April  20,  1825.'* 

At  the  trial,  before  Lord  Chief  Justice 
Tindal,  at  the  sittings  at  Westminster  after 
last  term,  it  appeared,  that,  shortly  after 
this  agreement  was  signed,  all  the  timber 
was  removed  by  Edmonds  the  younger^ 
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without  any  further  security  being  required 
by  the  plaintiff.    On  the  19th  of  December 

1 825  Edmonds  the  younger  paid  in  to  the 
plaintiff's  bankers  two  bills  of  exchange 
for  200/.  each,  drawn  by  him  upon  and  ac- 
cepted by  one  Alexander,  which  were  dqly 
honoured  on  the  14th  and  28th  of  March 

1826  respectively.  A  sum  of  486/.  I6s. 
then  remained  due  to  the  plaintiff  for  the 
timber.  Repeated  applications  were  made 
to  Edmonds  the  younger  for  payment ;  and 
on  the  1st  of  October  1827  he  gave  the 
plaintiff  a  bill  of  exchange  for  200/.,  at  two 
months  date,  drawn  by  himself  upon  one 
Williams,  which  was  dishonoured  when  due, 
in  December  1827.  The  plaintiff  kept  the 
bill  and  did  not  give  the  drawer  notice  of 
its  dishonour.  Shortly  after  this  bill  be- 
came due,  the  younger  Edmonds  became 
bankrupt,  and  on  the  27th  of  December 
1827»  the  plain tiff^'s  attorney  for  the  first 
time  made  an  application  to  the  defendant 
for  the  payment  of  the  balance  remaining 
due  for  the  timber,  pursuant  to  his  guarantie. 
The  defendant  on  that  occasion  admitted 
his  liability ;  but  he  was  not  informed,  nor 
had  he  any  knowledge  that  his  son  had 
given  the  plaintiff  the  bills  accepted  by 
Alexander  and  Williams,  or  that  the  latter's 
acceptance  had  been  dishonoured,  and  re- 
mained unpaid  in  the  hands  of  the  plaintiff! 

It  was  contended,  on  the  part  of  the  de- 
fendant, that  he  was  discharged  from  liabi- 
lity by  the  plaintiff's  having  taken  the  bills 
from  his  son,  and  his  having  kept  the  surety 
in  ignorance  of  the  fact  of  the  timber  not 
having  been  paid  for.  The  case  of  Payne 
V.  Ives(\)  was  cited. 

His  Lordship  told  the  jury  that  the 
giving  time  to  the  principal  debtor  does  not 
discharge  the  surety,  unless  the  creditor 
remits  for  the  time  his  right  of  suing  the 
debtor  (2) ;  and  he  left  it  to  them  to  say, 
whether,  under  the  circumstances,  time  had 
been  given  by  the  plaintiff  to  Edmonds  the 
younger  to  the  detriment  of  the  defendant 
as  surety:  and  he  observed  that  the  de- 
fendant had  admitted  his  liability  on  the 
guarantie  at  the  time  the  application  was 
made  to  him  by  the  plaintiff's  attorney. 

(1)  dD.&It664. 

(S)  See  tbe  judgment  of  the  Court  in  Philpot  «• 
3ri«at,  1  M.'&  P.754;  s.  c.  4  Bing.  717  :  6  Uw 
Joonu  C.P.  182. 


The  jury  found  a  verdict  for  the^laintifl^ 
for  the  balance  due— ^86/.  16f. 

Mr,  Serjeant  Russell  now  moved  for  a 
rule  nut  that  this  verdict  might  be  set  aside 
and  a  new  trial  had,  or  that  the  damages 
might  be  reduced  by  200/.,  on  the  ground 
of  misdirection. — 

Although  the  mere  neglect  of  the  plaintiff 
to  call  upon  the  principal  debtor  will  not  of 
itself  operate  a  discharge  of  the  surety,  yet, 
if    the  surety  be    necessarily  prejudiced 
thereby,  he  is  discharged.     If  a  creditor 
give  time  to  the  principal  debtor,  without 
the  knowledge  of  the  surety,  or  otherwise 
vary  the  nature  of  the  security,  the  auretj 
is  discharged  (3).     In  Peel  v.  Taiiock  (4)  it 
was  held  that  delay  in  calling  upon  a  party 
who  guarantees  the  debt  of  another,  does 
not  exonerate  the  surety,  unless  it  be  shewn 
that  he  is  prejudiced  thereby.     Here,  how- 
ever, more  than  two  years  had  elapsed  from 
the  time  the  guarantie  was  given,  before 
any  application  was  made  to  tbe  surety; 
and,   during  all  that    time,   the   principal 
debtor  was  solvent.     The  surety  was  only 
called  upon  when  his  principal  bad  become 
bankrupt.     The  delay  of  ue  plaintiff  was 
therefore  clearly  injurious  to  him»  inasmuch 
as  it  deprived  him  of  the  opportunity  of 
obtaining  reimbursement  from  his  principal. 
In  Rees  v.  Berrington^  Lord  Eldon  says  (5) — 
''It  is  the  clearest  and  most  evident  equity, 
not  to  carry  on  any  transaction  without  the 
privity  of  him  who  must  necessarily  have  a 
concern  in  every  transaction  with  the  prin- 
cipal debtor.    You  cannot  keep  him  boond, 
jsnd  transact  his  affairs  (for  they  are  as  much 
his  as  your  own),  without  consulting  him. 
You  must  let  him  judge  whether  he  wiU 
give  that  indulgence  contrary  to  tbe  nature 
of  his  engagement."    In  Payne  v.  /oe«,  the 
defendants  gave  the  following  guarantie — 
"  We  undertake  to  indorse  any  bill  or  bills 
Mr.  John  Stubbs  may  give  to  Messrs.  Payne 
&  Co.  (the  plaintiff)  in  part  payment  of 
an  order  for  lace  which  is  now  being  exe- 
cuted for  him :  Messrs.  Payne  &  Co.  to 
allow  5/.  per  cent,  on  the  amount  of  tbe 
said  bills  for  tbe  said  guarantie."    The 
goods  were  delivered  to  Stubbs,  who  paid 
tbe   plainufis  500/.  in  money  and  wine, 

(3)  See  FeO,  on  Guaranties  (tnd  edit)  160. 

(4)  1  Boa.  &  PoL  419. 

(5)  2  Vesey,  543. 
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and  in  June  following  accepted  a  bill  drawn 
on  him  by  the  plaintiffs  for  the  remainder 
(337/0  *^  eighteen  months.  The  plaintiffs 
retained  the  bill  without  making  any  ap- 
plication to  the  defendants  to  indorse  it,  for 
more  than  seventeen  months,  when,  finding 
Stubbs  to  be  insolvent,  they  applied  for  the 
first  time  to  the  defendants  for  their  in- 
dorsement— it  was  held,  that  the  plaintiffs 
were  concluded  by  their  laches,  and  that 
the  defendants  were  not  liable  on  their 
guarantie.  Lord  Chief  Justice  Abbott  said — 
*'  The  general  rule  of  law  upon  such  sub- 
jects is  clear,  viz.  that  the  demand  must  be 
made  within  a  reasonable  and  convenient 
time.  But,  for  the  plaintiffs  to  forbear  their 
demand  for  seventeen  months  out  of  eighteen, 
was  neither  reasonable  nor  convenient.  Be- 
sides, here,  the  plaintiffs  lie  by  until  they 
learn  that  Stubbs  is  insolvent*  and  until 
they  discover  tliat  the  indorsement  is  the 
only  means  by  which  they  can  secure  their 
debt ;  and,  but  for  that  discovery,  they  pro- 
bably never  would  have  applied  at  all. 
That,  I  think,  they  were  not  entitled  to  do 
under  the  agreement,  and  consequently  that 
they  ought  not  to  have  recovered  in  this 
action."  Mr.  Justice  Bay  ley  said — "  The 
option  given  to  the  plaintiffs  ought  to  have 
been  made  in  a  reasonable  time,  and,  at 
any  rate,  before  that  event  occurred,  of 
which,  if  the  defendants  had  known,  they 
never  would  have  given  the  guaranty." 
And  Mr.  Justice  Holroyd — "The  plaintiffs 
did  not  exercise  their  option  till  within  a 
few  days  of  the  bill  becoming  due,  and  till 
they  knew  of  the  insolvency  of  the  acceptor. 
I  think  they  were  not  justified  in  such ' 
delay,  and  that  is  the  only  question  in 
the  cause.  With  respect  to  bonds,  it  is 
laid  down  by  Lord  Chief  Baron  Comyns, 
that,  where  a  condition  is  to  do  a  transitory 
thing,  without  limiting  the  time,  it  ought  to 
be  done  immediately,  that  is,  in  a  conve- 
nient time."  In  the  case  of  bills  of  ex- 
change, a  promise  to  pay,  by  an  indorser  or 
other  party,  if  made  without  knowledge  of 
the  laches  of  the  holder,  will  not  be  bind- 
ing, or  make  such  party  liable — Blesard  ▼. 
Hirsi{6).  In  Goodall  v.  DolUy(J\  it  was 
held,  that,  if  the  indorsee  of  a  bill  not  due, 
present  it  for  acceptance,  which  is  refused, 

(6)  5  BoiT.  S670. 

(7)  1  Tena  Rep.  712. 


and  4clay  giving  notice  to  his  indorsee,  the 
latter  will  be  discharged ;  and  that  a  sub- 
sequent proposal  by  him  to  pay  the  bill  by 
instalments,  made  without  knowledge  of 
the  laches  of  the  indorsee,  is  no  waiver  of 
the  want  of  notice.  Mr.  Justice  Heath 
was  of  opinion  at  the  trial,  tliat,  as  this  pro- 
posal was  made  in  ignorance  of  all  the  cir- 
cumstances of  the  case,  which  it  was  material 
for  the  defendant  to  know,  he  was  dis- 
charged by  the  laches  of  the  plaintiff;  and 
the  Court  afterwards  confirmed  that  ruling. 
At  all  events,  the  plaintiff  cannot  be  en- 
titled to  retain  his  verdict  for  the  entire 
balance,  inasmuch  as  his  taking  the  bill  for 
SCO/,  accepted  by  Williams,  operated  as  a 
discharge  pro  ianto.  By  retaining  that  bill, 
the  plaintiff  made  it  his  own,  and  fraud 
alone  could  avoid  the  transaction ;  for,  the 
death,  bankruptcy,  or  known  insolvency  of 
the  drawer  (8),  or  his  being  in  prison  (9), 
form  no  excuse  for  neglecting  to  give  due 
notice  of  non-acceptance  or  non-payment. 

Lord  Chief  Justice  TindaL^-l  am  of  opi- 
nion that  this  is  not  a  case  for  a  new  trial. 
It  has  been  suggested  that  the  jury  were 
misdirected  on  two  points.  The  first  con- 
tention is,  that  mere  laches  by  the  creditor 
to  enforce  his  demand  against  his  debtor 
will  operate  a  discharge  to  the  surety.  But 
there  is  no  case  which  goes  to  that  extent, 
whilst  there  are  several  to  shew  that  laches 
alone  will  not  discharge  the  surety.  There 
may,  undoubtedly,  be  an  extreme  case  of 
laches,  amounting  in  fact  to  fraud,  and  fraud 
would  be  an  answer  to  an  action  against  the 
surety ;  but  not  mere  negligence.  In  the 
case  of  The  Trent  Navigation  Company  v. 
Harley  {10\  the  laches  of  the  obligees  in  a 
bond  (conditioned  for  the  principal  obligor 
to  account  for  and  pay  over  from  time  to 
time  all  such  tolls  as  he  should  collect  for 
the  obligees),  in  not  properly  examining  his 
accounts  for  eight  or  nine  years,  and  not 
calling  upon  the  principal  ibr  payment,  so 
soon  as  they  might  have  done,  for  sums  in 
arrear  and  unaccounted  for,  was  held  not  to 
be  an  estoppel  at  law  in  an  action  against 

(8)  Sea  Runelv.  Langstaffo,  Doug.  514 — ^Eedaile 
«.  Sowerby,  11  Etst,  114. 

(9)  Per  Lord  Alrasley,  in  Hsynei  v.  Birks,  3  Bos. 
&  Pol.  601. 

(10)  10  East,  34« 
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the  turetiet.  One  of  the  ground*  of  de- 
fence taken  at  tlie  trial  there,  was,  that  the 
sureties  were  disdharged  by  their  not  having 
received  notice  of  their  principal  being  so 
much  in  arrear  in  his  accounts,  and  by  the 
plaintiifa'  sufFering  him  to  run  so  in  arrear. 
But  the  learned  Judge  who  tried  the  cause 
(Mr.  Baron  Wood)  ruled  this  to  be  no  de- 
fence at  law  ;  and,  on  the  motion  for  a  new 
trial,  Lord  Ellenborough  said  (11) — **  The 
only  question  is,  whether  the  laches  of  the 
obligees  in  not  calling  upon  the  principal  so 
soon  as  they  might  have  done  if  tl»e  ac- 
counts had  been  properly  examined  fVom 
time  to  time,  be  an  estoppel  at  law  against 
the  sureties.  I  know  of  no  such  estoppel 
at  law,  whatever  remedy  there  may  be  in 
equity."  In  Payne  v.  /oe«  the  guarantie 
was  founded  upon  an  executory  promise  by 
the  defendants  to  indorse  any  bills  which 
their  principal  might  give  in  payment  for 
laee,  and  no  application  was  made  to  the 
sureiies  to  indorse  the  bfll  until  nearly 
eighteen  months  after  it  was  given.  In  the 
case  of  an  executory  contract,  that  delay 
might  so  alter  the  state  of  things  as  to  con- 
dude  the  holder  of  the  bill  by  his  laches ;  but 
it  will  not  govern  the  case  of  a  guarantie. 

The  second  objection  Is,  that  the  mere 
giving  of  time  to  the  principal,  discbarges 
the  surety,  and  that  the  plaintiff,  by  having 
taken  the  bill  on  Williams,  and  retained  it 
without  giving  the  drawer  notice  of  its 
dishonour,  had  thereby  made  it  his  own 
and  discharged  the  defendant.  But,  in 
English  V.  Darl^{\2)  it  was  held,  that 
merely  giving  time  would  not  discharge  the 
surety ;  "  for,"  said  Lord  Elddn,  *'  as  long 
M  the  holder  of  a  bill  is  passive,  all  his 
remedies  remain,  and,  if  any  of  the  parties 
be  discharged  by  the  act  of  law,  as,  by  an 
Insolvent  Debtors'  Act,  that  operation  of 
law  shall  not  prejudice  the  holder."  7'he 
question  I  left  to  the  jury  was,  whether, 
under  the  circumstances,  time  bad  been 
given  to  the  principal  debtor,  so  that  the 
plaintiff's  right  to  sue  him  was  suspended. 
It  seems  to  me  that  they  hav^  found  cor* 
Mctly. 

Mr.  Ju$tk€  Park. — ^I  fully  ooncur  with 
my  Lor4  Chief  Justice.    In  the  case  of 

(11)  10  Eaft,  40. 
(U)  S  Bos.  dc  Pol  61. 


The  Lond&n  A$mraMt  Company  y.  Buckle 
(13),  a  bond  of  $,000/.  was  executed  b^  an 
insurance  broker,  as  the  principal  obligor, 
and  by  two  sureties,  conditioned,  that,  if 
they  should  pay  the  obligors  certain  pre- 
miums which  should  become  due  for  as- 
surances on  ships  at  sea  as  should  be  made 
with  the  obligees  by  the  principal,  and 
that  within  six  months  after  the  making  of 
the  insurances,  the  bond  was  to  be  void. 
The  principal  became  bankrupt,  being  in- 
debted to  the  obligees  in  a  large  sum  Ibr 
premiums  due  for  three  years  before  the 
bankruptcy,  the  sureties  not  having  been 
called  upon  in  the  meantime — ^it  was  h^, 
that  they  were  not  discharged  by  the  laches 
of  the  obligees  in  suffering  the  credit  of  the 
principal  to  run  on  so  long  beyond  the  six 
months  stipulated  for  by  the  bond.  Lord 
Chief  Justice  Dallas  said  (14)--«<  This 
appears  to  me  to  be  the  common  case  of  a 
party  becoming  surety  for  another;  and 
yet  it  has  been  said,  that,  aa  the  principal 
'has  not  been  called  on  (although  time  was 
given  him  to  pay  the  premiums),  at  the 
expiration  of  six  months,  the  sureties  are 
discharged.  But  no  case  has  ever  decided 
this  position,  nor  will  any  principle  of  the 
common  law  carry  it  to  so  great  a  length." 
I  entirely  concur  in  the  doctrine  there  laid 
down,  and  I  think  this  verdict  ought  not 
to  be  disturbed. 

ilfr.  Jutlke  Burrough  concurred. 

Mr,  Justice  Qaselee.^^K  surety  is  bound 
to  inquire  into  the  nature  of  the  transac- 
tions between  his  principal  and  the  creditor. 
In  Orme  v.  Young  {\B\  Lord  Chief  Jnstice 
Gibbs  held,  that  the  neglect  of  the  ob%ee 
of  a  bond  to  give  notice  to  the  surety  &t 
the  principal  had  made  default,  did  not 
discharge  the  surety.  That  case  and  Peel 
V.  Tatlock  appear  to  me  to  be  in  point. 


Rule  refused. 


(IS)  4  B.  Moort,  ld3« 

(14)  Ibid.  1(0. 

(15)  Holt's  N.F.C.  84. 
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Insurance— ^n  Bottomry.^ 

The  master  of  a  vessel  haoing  h<nr<nped 
tuofiey  at  a  foreign  port  for  lier  repair ^  gave 
a  inmd  obliging  himself,  his  heirs,  &c*  and 
the  ship  (whether  she  arrived  or  not)^  to  the 
re^-payment  of  the  money  advanced^  with  \%L 
per  ceni,  bottomry  premium^  eight  days  after 
his  arrival  in  London*  The  obligees  effected 
an  insurance  on  their  interest^  describing  it  in 
the  policy  as  an  insurance  on  hottoniry  :-— 
Heidi  that  this  was  a  fatal  misdescription, 

Asauroptit  on  a  bottomry  insurance* 
The  first  count  of  the  declaration  waa  aa 
follows : — 

"  Whereas,  heretofore,  to  wit,  on  the 
29tb  of  March  1823,  in  parts  beyond  the 
seas,  to  wit,  at  Copenhagen,  in  the  kingdom 
pf  Denmark,  to  wit,  at  liondon,  one  William 
Adams,  then  and  there  being  commander  of 
a  certain  schooner  brig  called  the  Claretice^ 
of  Bristol  in  Great  Britain,  according  to 
the  custom  of  merchants,  made  his  certain 
writing    obligatory,    or    bottomry   bond, 
sealed  with  the  seal  of  the  said  William 
Adams ;  which  said  writing  obligatory  the 
said  plaintiffs  now  bring  here  into  court, 
the  date  whereof  is  the  day  and  year  afore- 
said, and  the  tenor  as  follows :  —  *  I,  the 
underwritten  William  Adams,  commander 
of  the  schooner  brig  Clarence^  of  Bristol  in 
Great  Britain,  lying  in  the  harbour  of  Go« 
penhagen,  having  on  my  passage  from  St. 
Petersburgh  to  London  had  the  misfortune 
to  run  the  said  schooner  brig  on  shore  upon 
Fosterborne  Reef,  Coast  Sweden,  where 
she    receiTed  considerable  damage,   and 
being  unable  to  proceed  in  that  state  on 
her  voyage,  waa  compelled  to  put  into  this 
port  to  discharge  ami  repair  t))e  damage  ; 
to  pay  the  charges  and  expenses  attending 
the  said  repairs,  unloading  and  reloading, 
and  putting  the  said  ship  in  a  state  to  pro- 
ceed on  her  Toyage,  being  loaded  with  a 
cargo  of  tallow,  &c.,  I  have  borrowed  and 
received  from    Messrs.    Belfour,    Ellah, 
Rainalls  &  Co.,  of  Elsineur,  the  sum  of 
1077/.  Ms.  9d.  sterling,  to  pay  for  the 
above-mentioned  repairs,  together  with  la* 
bouragCi  oommissions,  and  other  adherent 
expeaaes  proeeeding  f^om  the  said  misfori* 
tiaaa,  withooi  whick  having  been  paid  and 


done  the  aaid  schooner  brig  could  ttoi  pro* 
ceed  on  her  destined  voyage  to  London ; 
and,  having  received  in  hand  the  above- 
mentioned  sum  of  1077/.  17«.  9d.  sterling, 
I  bind  myself,  my  heirs,  administrators  and 
assigns,  particularly  the  above-mentioned 
schooner  brig  Clarence,  together  with  all 
the  apparel,  tackle,  boats,  and  stores  of 
every  kind  belonging  to  the  said  schooner 
brig,  as  well  as  her  present  freight  and 
cargo,  consisting  of  tallow,  lath  wood,  &C.9 
thankfully  to  consent  and  pdy  to  the  said 
Messrs.  Belfour,  Ellah,  Rainalls  &  Co., 
aforesaid,  or  their  attomies  or  assigns,  the 
above-mentioned  sum  of  1077/*  17 s,  Od. 
sterling,  with  12L  per  cent.  bol;^omry  pre- 
mium, all  postages  and  reasonable  chargea 
attending  recovering  the  same :  and,  put- 
ting aside  all  and  every  detention  of  law, 
arbitration,  or  reference,  1  do  further  hereby 
bind  myself,  said  schooner  brig  Clarence, 
her  freight  and  cargo  of  every  kind,  to  the 
full  and  complete  payment  of  said  sum» 
with  all  charges  thereon,  in  eight  days  af^er 
my  arrival  at  the  afore-mentioned  port  of 
London;  and  I  do  hereby  make  liable  the 
said  vessel,  her  freight  and  cargo,  whether 
she  do  or  do  not  arrive  at  the  above-men- 
tioned port  of  Loudon,  in  preference  to  all 
other  debts  and  claims :  declaring  hereby 
that  the  said  vessel  is  at  present  free  from 
all  incumbrances  whatsoever,  and  that  this 
pledge  or  bottomry  has  now  and  must  have 
preference  to  all  other  claims  and  charges 
in  any  shape  or  manner,  until  such  sum  of 
1077/.  17t.  9d.  sterling,  with  12/,  per  cent, 
bottomry  premium,  making  together  1 207/f 
4s,  8d.  sterling,  with  lawful  interest,  and 
all  charges,  are  duly  paid  in  money  of 
Great  Britain,  or  until  the  said  Messrs. 
Belfour,  Ellah,  Rainalls,  &  Co.,  of  Elsineur, 
or  their  assigns,  have  declared  thenuielves 
in   writing  fully    satisfied  with   security 
g^ven  for  such  payment ;'  as  by  the  said 
writing  obligatory,  reference  being  there- 
unto had,   i'ully  appears.     And  whereas 
the  'said  Messrs.  Belfour,  Ellah,  Rainalk 
&  Co.,  in  the  said  writing  obligatory  men- 
tioned, did,  at  the  time  of  the  making  of 
the  said  writing  obligatory,  to  wit,  on  &o., 
at  &c.,  aa  the  agenta  of  and  on  account  and 
behalf,  and  at  the  request  of  the  said  plain- 
tiffs, lend  and  advance  to  the  said  William 
Adams,  the  said  sum  of  1077/.  17«.  9d.  of 
the  monies  of  them  the  said  plaintifii  on 
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bottomry,  in  manner  and  for  tlie  purposes 
and  on  the  conditions  in  the  said  writing 
obligatory  specified :  and  whereas  the  said 
writing  obligatory  was  made  and  executed 
to  the  said  Messrs.  Belfour,  Ellah,  Rainalls 
&  Co.,  as  such  agents  of  the  said  plaiotiiFs, 
and  on  their  behalf,  and  for  their  use  and 
benefit,  whereof  the  said  William  Adams 
then  and  there  had  notice :  and  whereas, 
after  the  making  of  the  said  writing  obli- 
gatory, and  after  the  lending  and  advancing 
of  the  said  sum  of  1077/.  17<.  9<f.,  to  wit, 
on  &c.,  at  &c.,   the   said  William   May 
Simonds,  on  behalf  of  himself  and  the  said 
Giles  Loder,  according  to  the  usage  and 
custom  of  merchants,  caused  to  be  made  a 
certain  writing  or  policy  of  assurance,  con- 
taining therein  that  the  said  William  May 
Simonds,   by  the  name  and  addition  of 
W.  M.  Simonds,  esq.,  as  well  in  his  own 
name  as  for  and  in  the  name  and  names  of 
all  and  every  person  or  persons  to  whom 
the  same  did,  might,  or  should  appertain 
in  part  or  in  all,  did  make  assurance,  and 
cause  himself  and  them  and  every  of  them 
to  be  insured,  lost  or  not  lost,  at  and  from 
Elsineur  to  London,  upon   any  kind  of 
goods  and  merchandizes,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition, 
artillery,  boat,  and  other  furniture  of  and 
in  the  good  ship  or  vessel  called  the  C/a* 
rence,  &c.  (in  the  usual  form)  continuing 
the  adventure  until  the  said  ship,  &c.,  with 
*  all  her  ordnance,  tackle,  apparel,  &c.,  and 
goods  and  merchandizes  whatsoever  should 
be  arrived  at  London,  and  until  she  had 
moored  at  anchor  twenty-four  hours  in  good 
safety,  &c. ;  and  that  the  said  ship,  &c., 
goods  and  merchandizes,  &c.,  for  so  much 
as  concerned  the  assured,  by  agreement 
between  the  assured  and  assurers  in  that 
policy,  were  and  should  be  valued  at  — L 
on  bottomry^  free  from  average,  and  without 
benefit  of  salvage :  as  by  the  said  writing 
or  policy  of  assurance,  reference  being 
thereunto  bad,  will  more  fully  appear :    of 
all  which  said  premises  the  said  defendant, 
afterwards,  to  wit,  on  &c.,  at  &c.,  had 
notice :  and  thereupon,  afterwards,  to  wit, 
on  &c.,  at  &c.,  in  consideration  that  the 
plaintiflfs,  at  the  special  instance  and  re- 
quest of  the  defendant,  had  then  and  there 
paid  to  him  a  large  sum  of  money,  to  wit, 
the  sum  of  1/.  lis.  6<L^  as  a  premium  and 
reward  for  the  assurance  of  200/.  of  and 


upon  the  premises  in  the  said  ^vriting  or 
policy  of  assurance  mentioned,  and  had 
then  and  there  undertaken,  and  to  the  de- 
fendant faithfully  promised  to  perform  and 
fulfil  all  things  in  the  said  writing  or  policy 
of  assurance  contained,  on  the  part  and 
behalf  of  the  assured  to  be  done,  performed 
and  fulfilled,  the  defendant  undertook,  and 
to  the  plaintiflfs  then  and  there  faithfully 
promised  that  the  defendant  would  become 
and  be  an  assurer  to  the  plaintifib  for  the 
sum  of  200/.,  of  and  upon  the  premises  in 
the  said  writing  or  policy  of  assurance 
mentioned,  and  would  perform  all  things 
in  the  said  writing  or  policy  of  assurance 
contained,  on  his  part  and  behalf,  aa  sach 
assurer  of  the  said  sum  of  200/.,  to  be  per- 
formed and  fulfilled;   and  the  defendant 
then  and  there  became  an  assurer  to  the 
plaintiflfs,  and  then  and  there  duly  sub- 
scribed the  said  writing  or  policy  of  assur- 
ance as  such  assurer  as  aforesaid,  to  wit, 
at  &C. :  And  the  plaintiflTs  further  say,  that 
the  ship  or  vessel  in  the  said  policy  men- 
tioned is  the  same  ship  or  vessel  in  the 
said  writing  obligatory  mentioned,  and  that 
the  sum  of  200/.  insured  by  the  said  policy 
was  by  way  of  insurance  of  part  of  the  said 
sum  of  1207/.  4<.  Sd.  in  the  said  writii^ 
obligatory  mentioned;  and  that  the  said 
bottomry  in  the  said  policy  mentioned  is 
the    same  bottomry  in  the  said  writing 
obligatory  mentioned;  and  that  heretofore, 
to  wit,  on  &c.,  the  said  ship  or  vessel,  with 
her  cargo,  in  the  said  writing  obligatory 
mentioned,  in  the  prosecution  of  her  said 
voyage  from  St.  Petersburgh  to  London, 
in  the  said  writing  obligatory  mentioned,  de- 
parted and  set  sail  from  Copenhagen  afore- 
said, and  in  the  course  of  that  voyage  ar- 
rived at  Elsineur  in  the  said  policy  men- 
tioned ;  and,  on  &c.,  the  said  ship  and  cargo 
were  in  good  safety,  to  wit,  at  Elsineur 
therein  mentioned ;  and  that  the  plaintiffs^ 
at  the  time  of  making  the  said  insurance, 
and  continually  aflerwards,  until  and  at  the 
time  of  the  loss  hereinafter  mentioned, 
were  interested  in  the  said  bottomry  in  the 
said  insurance  to  a  large  value  and  amount, 
to  wit,  to  the  value  and  amount  of  all  the 
monies  by  them  ever  insured  or  caused  to 
be  insured  diereon;    and  that  the   said 
policy  was  made  an  the  said  boiiamfy  to  and 
for  the  use  and  benefit  and  on  the  account 
of  the  said  plainttfisi  to  wit,  at  &e»    Aad 
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the  pldnlift  furtker  say,  that,  afterwards, 
to  wit,  on  &c.,  the  said  ship,  with  the  said 
cargo  on  board  thereof,  in  the  prosecutioa 
of  her  said  voyage  from  St.  Petersburgh, 
departed  and  set  sail  from  Elsineur  afore- 
said on  her  said  intended  voyage  in  the  said 
policy  mentioned;  and  afterwards,  and 
whilst  she  was  proceeding  on  the  said  voy- 
age, and  before  she  arrived  at  London 
aforesaid,  to  wit,on  &e.,  was,  by  and  through 
the  force  of  stormy  and  tempestuous  wea* 
ther,  and  by  the  perils  and  dangers  of  the 
seas,  wrecked,  stranded,  driven  on  shore, 
and  wholly  lost,  and  never  did  proceed  on 
the  same  or  any  other  voyage,  and  never 
did  arrive  at  London  aforesaid ;  and  the 
said  cargo  thereby  became  and  was  spoiled, 
damaged,  destroyed,  and  wholly  lost ;  and 
the  said  freight  also  in  the  said  writing 
obligatory  mentioned  became  and  was  by 
reason  of  the  premises  wliolly  lost,  to  wit, 
at  &c.,  whereof  the  said  defendants  after- 
wards, to  wit,  on  &c«,  there  had  notice* 
By  reason  whereof  the  said  defendant  then 
and  there  became  and  was  liable  to  pay, 
and  ought  to  have  paid  the  said  sum  of 
200^.  so  by  him  insured  as  aforesaid,  ac- 
cording  to  the  meaning  and  effect  of  the 
said  writing  or  policy  of  insurance,  and  of 
his  said  promise  and  undertaking  so  by 
him  made  as  aforesaid,  to  wit,  at  &c." 

To  this  count  the  defendant  demurred. 

The  plaintiffs  joinedHn  demurrer. 

The  case  now  came  on  for  argument. 

Mr.  Serjeani  Wilde^  in  support  of  the 
demurrer. — ^The  bond  in  question  is  not  in 
Ikct  a  bottomryobond.  The  declaration 
cannot  be  supported,  on  two  grounds — ^first, 
it  misdescribes  the  bond — secondly,  unless 
the  bond  be  a  bottomry*bond,  the  declara* 
ration  discloses  no  insurable  interest.  Bot- 
tomry is  only  where  money  lent  is  hazarded 
on  the  ship's  bottom,  and  is  payable  only 
on  her  arrival  at  her  port  of  destination. 
Here,  the  master  binds  himself  personally, 
his  heirs,  &c.  The  payment  of  the  money, 
therefore,  did  not  depend  on  the  contin^ 
gency  of  the  ship's  arrival.  Besides,  the 
contract  is  without  benefit  of  salvage  and 
fVee  from  average.  The  plaintiff's  money 
was  never  put  in  hazard. 

Mr.  Serjeant  Stephen^  contrii*-* Accord- 
ing to  the  definition  given  by  Mr.  Justice 
Vot.  VII.  C.P. 


B}ackstone(iy^'<  Bottomry  is  in  the  nature 
of  a  mortgage  of  a  ship;  when  the  owner 
takes  up  money  to  enable  him  to  carry  on 
his  voyage,  and  pledges  the  keel  or  bottom 
of  die  ship  (fatM  pro  totoj  as  a  security  for 
re-payment:  in  which  case  it  is  under- 
stood, that,  if  the  ship  be  lost,  the  lender 
loses  also  his  whole  money ;  but,  if  it  returns 
in  safety,  then  he  shall  receive  back  his 
principal,  and  also  the  premium  or  interest 
agreed  upon,  however  it  may  exceed  the 
legal  rate  of  interest."  There  must,  un- 
doubtedly, be  a  degree  of  risk,  but  there  is 
no  eertain  measure  of  risk.  Tliese  bonds 
vary  in  form.  In  AbboU  m  Shipping  (2), 
there  is  a  form  of  a  bond  very  like  the 
present.  The  statutory  definition  in  the 
preamble  of  the  6  Geo.  I.  c.  18,  also  em- 
braces this.  In  Denmark  and  Spain,  poli- 
cies on  bottomry  contain  the  same  condi* 
tion  as  is  introduced  here, ''  without  benefit 
of  salvage,  and  free  from  average."  Busk 
V.  Fearon  (3),  WalpoU  v.  Ewer  (4).  So,  in 
respondentia  bonds,  on  East  India  voyages, 
by  the  1 9  Geo.  2.  c.  37.  There  is  sufficient 
contingency  in  this  case  to  render  the  con* 
tract  oiie  of  bottomrv. 

Mr.  Serjeant  Wilde,  in  reply. — The  es- 
sence of  the  bottomry  contract  is  the  risk  on 
the  ship's  bottom.  Here  there  is  no  risk 
of  that  nature ;  for,  even  if  die  ship  were 
lost,  the  money  might  still  be  recovered  if 
the  master  arrived.  The  form  in  AhhoU 
is  that  of  an  Bast  India  bond,  which  differs 
from  an  ordinary  bottomry-bond* 

Lord  Chief  Juttice  Ttndai.  —  I  am  of 
opinion  that  the  defendant  should  have 
judgment.  The  defendant,  when  he  en- 
tered into  a  contract  in  which  the  interest 
of  the  assured  was  described  as  an  interest 
on  bottomry,  no -doubt  expected  that  it 
was  what  is  ordinarily  termed  bottomry 
interest.  That,  however,  appears  to  be  a 
misdescription.  The  claim  of  the  plaintiff* 
does  not  depend  on  the  risk  of  the  voyage, 
but  exists  whether  the  ship  arrive  at  her 
port  of  destination  or  not. 

Mr.  Justice  Park, — Glover  v.  Slack  (6) 
decided,  that,  where  the  interest  to  bo 


(1)  «  Bl.  Com.  45a. 

(4)  Park  on  iDSuranoe  (4tb  edit)  4f  3. 

(5)  3  Borr.  1394. 


I)  Appc«id«  No.  9. 

\)  4  East,  395;  s.  c.  1  Smith,  103. 
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insured  is  an  interest  on  bottomry  or  re* 
spondentia^  it  must  be  so  described.  I'he 
interest  in  this  case  is  neither  of  these. 
Walpole  V.  Ewer  did  not  give  satisfaction 
at  the  time  it  was  decided,  and  it  was  over- 
ruled by  Lord  Ellenborough  in  Power  ▼• 
Whitmore  (6). 

The  rest  of  the  Court  concurring — 
Judgment  for  the  defendant. 


1 829.      ^    BALX.  AMD    VIELDINO    V.  CBCX& 

June  26.  )      and  john  ruc. 
Evidence— /aferfHed  fFUnest. 

A  witness  admUtmg  himself  to  hejomtly 
liable  with  the  defendant,  was  held  to  he  in- 
competent, inaemMch  as  he,  being  liable  to 
contribution,  was  interested  m  defeating  the 
action  or  lessening  the  damages. 

This  was  an  action  of  assumpsit  by  the 
plaintiffs,  school-mistresses,  for  teaching 
and  instructing  the  defendants'  sisters. 

At  the  trial,  before  Mr.  Justice  Park,  at 
the  Sittings  at  Westminster  after  last  term, 
the  plaintiffs  having  proved  their  case,  the 
defendants  called  their  brother  George  Rix 
as  a  witness ;  but,  on  his  stating  that  him* 
•elf  and  John  Rix  had  jointly  undertaken 
the  responsibility  of  their  sisters'  education 
independently  of  Cecil,  the  learned  Judge 
rejected  his  testimony,  on  the  ground  that, 
as  he  admitted  himself  to  be  a  co*contrac- 
tor,  he  had  consequently  an  interest  in  the 
event  of  the  suit. 

The  jury  returned  a  verdict  for  the  plain- 
tiffs— damages  41/.,  the  balance  due. 

Afr.  Serjeant  Andrews,  in  the  last  term 
obtained  a  rule  nisi  that  this  verdict  might 
be  set  aside,  and  a  new  trial  had,  on  the 
ground  that  the  testimony  of  George  Rix 
had  been  improperly  rejected,  the  admission 
made  by  him  being  adverse  to  his  own  in- 
terest. 

Mr,  Serjeant  Wilde  now  shewed  cause. — 

The  witness  was  properly  rejected,  for,  aU 

,  though  the  admission  that  he  was  liable 

jointly  with  his  brother  John  for  the^educa- 

tion  of  the  sisters,  might  ultimately  be 

(6)  4  Maul.  &  Selw.  141. 


against  his  interest,  yet,  as  he  was  liable  to 

contribution  for  tlie  debt  and  costs,  he  had 
an  immediate  interest  in  the  event  of  the 
suit — in  defeating  the  action  altogether,  or 
lessening  the  damages.     In  Jones  v.  Browse 
(1),  in  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange  which  had 
been  accepted  for  the  accommodation  of  the 
drawer,  it  was  held  that  the  latter  was  not 
a  competent  witness  for  the  defendant,  to 
prove  that  the  bolder  took  the  bill  for  an 
usurious  consideration.      In   Ooodacre  v. 
Breame  (ft),  in  assumpsit  for  goods  sold  and 
delivered,  the  plaintiff  having  proved  the  sale 
of  the  goods  to  the  defendant  and  one  J.  S., 
who  were  partners  in  trade.  Lord  Kenyon 
held  that  J.  S.  could  not  be  a  witness  for 
the  defendant,  to  prove  that  the  goods  were 
sold  to  himself,  and  that  the  defendant  was 
not  concerned  in  the  purdiase  except  as  the 
servant  of  J.  S.,  ,"  for,"  said  his  Lordship, 
**  by  discharging  the  defendant,  he  benefiu 
himself,  as  he  will  be  liable  to  pay  a  share  of 
the  costs  to  be  recovered  by  the  plaintiff." . 
In  Simons  v.  Smith  (3),  which  was  an  action 
for   the   non-performance    of   a   contract, 
against  one  of  several  partners,  Ix>rd  Chief 
Justice  Abbott  said  that  one  partner  could 
not  release   another,   for   the  purpose  of 
making  him  a  competent  witness  in  a  par- 
ticular action.     So,  in  Cheyne  v.  Koops{i), 
in  the  action  for  a  debt  due  by  several  part- 
ners, one  of  them,  who  had  not  been  joined 
in  an  action,  was  held  not  to  be  a  competent 
witness  for  the  defendant,  by  any  release 
from  him.      Lord  Alvanley  said  —  "The 
partners- were  all  bound  in  equity  to  cod- 
tribute,  and  the  witness  would  of  course 
be  subjected  to  his  share." 

Mr.  Serjeant  Andrews  was  heard  in  sup- 
port of  his  rule. 

Lord  Chief  Justice  Tindal. — I  am  of  opi- 
nion that  the  witness  George  Rix  was  pro- 
perly rejected.  When  he  said  that  lie  was 
liable  jointly  with  his  brother  John,  one  of 
the  defendants,  he  admitted  himself  to  be  a 
co-contractor,  and  as  such  would  be  liftble 
to  contribute  to  the  costs  of  tliis  action  in 
the  event  of  tlie  plaintiffs'  obtaining  a  ver- 

(1)  4Taaiit.464. 

(t)  Peake*!  N.P.C.  (Sid.  editSSt,)  175. 

(5)  1  Rj.  fr  Mood.  t9. 

(4)  4  Eqk.  K«p,  lis. 
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diet.  Parties  liable  to  the  costs  hare  an 
imtnediate  interest,  in  tlie  result  of  the  suit, 
and  therefore  are  incompetent. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


1 829.     >  BBVLST    9.    THB     ICATOE    AND 

June  27.  3      burgbssbs  of  ltmb  rbois. 

Amendment — of  Postea.  • 

A  verdict  having  been  taken  at  the  trial 
(by  consent)  on  two  counts  of  the  declaration^ 
both  containing  in  substance  the  same  cause 
of  action,  the  Court  allowed  the  plaintiff  to 
amend  /A«  postea  by  entering  up  judgment  on 
the  first  count  only,  though  the  Judge  who 
tried  the  cause  declined  to  interfere* 

Action  on  the  esse  charging  the  defen- 
dants with  negligence  in  the  repair  of  sea 
walls. 

The  first  count  of  the  declaration  stated, 
that  on  the  20th  of  June,  lOih  Charles  1, 
to  wit,  at  the  parish  of  Lyine  Regis,  in  the 
county  of  Dorset,  our  said  late  sovereign, 
by  his  certain  letters  patent,  duly  sealed  in 
that  behalf,  after  reciting  as  therein  was  re- 
cited, did,  for  himself,  his  heirs  and  succes- 
sors (amongst  other  things),  give,  grant,  and 
confirm  to  the  mayor  and  burgesses  of  Lyme 
Regis,  and  their  successors,  tlie  borough  or 
town  of  Lyme  Regis,  and  also  all  that  the 
building  called  the  pier,  quay,  or  cob  of 
Lyme  Regis,  with  all  and  singular  the  li- 
berties, privileges,  profits,  franchises,  and 
immunities  to  the  same  town,  or  to  the  said 
pier,  quay,  or  cob,  in  anywise  howsoever 
belonging  or  appertaining — ^to  have,  hold, 
and  enjoy  the  aforesaid  borough  or  town ; 
and  also  all  that  the  building  &c.,  with  &c.| 
to  the  only  and  proper  use  of  them  the  same 
mayor  and  burgesses  of  the  borough  afore- 
said, and  their  sqccessors,  in  fee  farm  for 
ever,  yielding  of  fee  farm  to  our  said  late 
King  Charles  the  First,  his  heirs  and  suc- 
cessors, as  in  the  said  letters  patent  in  that 
behalf  mentioned ;  and  our  said  late  sove- 
reign King  Charles  the  First  did  further, 
for  himself,  his  heirs,  and  successors,  par- 
don, remise,  and  release  to  the  same  mayor 
and  burgesses,  and  tlieir  successors  for  ever, 
twent}^Beven  marks,  parcel  of  thii*ty«two 


marks  of  the  farm  of  the  said  borough  and 
the  liberties  thereof,  anciently  by  letters  pa- 
tent or  in  any  other  manner  due,  and  did 
direct  that  the  aforesaid  mayor  and  bur- 
gesses, and  their  successors,  all  and  singular 
the  buildings,  banks,   sea-shores,  and  all 
other  mounds  and  ditches  within  the  afore- 
said borough  of  Lyme,  or  to  the  aforesaid 
borough  in  anywise  belonging    or  apper- 
taining, or  situate  between  the  same   bo- 
rough and  the  sea,  and  also  the  said  build- 
ing there  called  the  pier,  quay,  or  the  cob, 
at  their  own  costs  and  expenses,  thenceforth, 
from  time  to  time  for  ever  should  well  and 
sufficiently  repair,  maintain,  and  support,  as 
often  as  it  should  be  necessary  or  expedient ; 
and  further  did  grant  to  the  aforesaid  mayor 
and  burgesses  of  the  borough  aforesaid,  and 
their  successors,  that  the  mayor  of  the  same 
borough  for  the  time  being,  for  ever  there- 
after, should  be  clerk  of  the  market  within 
the  borough  or  town   aforesaid,   and  the 
liberties  and  precincts  of  the   same;    so, 
nevertheless,  that  the  clerk  of  the  market  of 
our  said    late  King    Charles    the   First's 
household  for  the  time  being,  together  with 
the  aforesaid  mayor    for  the  time  being, 
might  exercise  the  office  abovesaid,   and 
intromit   when  he   would  to  do  anything 
which  pertained  to  the  office  of  clerk  of  the 
market  there,  in  the  borough  aforesaid,  and 
the  liberties  and  precincts  of  the  same  :  and 
further,  our  said    late    King  Charles  the 
First,  for  himself,  and  his  heirs  and  success 
sors,  did,  by  his  said  letters  patent,  give 
and  grant  to  the  said  mayor  and  burgesses 
of  the  borough  and  town  aforesaid,  and  their 
successors,  all  and  singular  the  fines,  amer- 
ciaments, and  sums  of  money  before  the 
said  clerk  of  the  market  of  the  town  or 
borough    aforesaid,  or  the  clerk  of  the 
market  of  the  said  late  King  Charles  the 
First,  or  his  deputy,  by  either  or  any  of  the 
inhabitants  of  the  borough  or  town  afore- 
said, after  the  date  and  making  of  the  said 
letters  patent,  forfeited,  or  thereafter  to  be 
forfeited  and  assessed  in  the  same  borough 
— to  have  and  enjoy  to  the  same  mayor  and 
burgesses  of  the  borough  aforesaid,    and 
their    successors,  without  account  or  any 
other  thing  for  the  same  to  our  said  late 
King  Charles  the  First,  his  heirs  or  succes* 
sore,  in  anywise  howsoever  to  be  rendered 
or  paid,  and  to  be  levied  by  their  own  ser- 
vants and  ministers,  without  estneats  thereof 
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to  be  sei^t  to  the  Exchequer  of  our  said  late 
King  Charles  the  First:  and  moreover, 
our  said  late  King  Charles  the  First  did 
will,  and,  by  letters  patent,  did,  for  himself, 
his  heirs  and  successors,  give  and  grant  to 
the  said  mayor  and  burgesses  of  the  borough 
aforesaid,  and  their  successors,  full  power, 
authority,  and  licence,  from  time  to  time,  for 
ever,  to  dig  stone  and  rocks  in  any  places 
whatsoever  within  the  borough  and  parish 
of  the  town  aforesaid,  out  of  the  sea  and  on 
the  sea  shore,  in  the  borough  and  parish 
aforesaid,  adjoining  to  the  said  borough  or 
town,  for  the  reparation  and  amendment  of 
the  port  and  building  aforesaid,  called  the 
pier,  quay,  or  cob,  and  other  necessary 
reparations  and  common  works  of  the  same 
town  and  borough,  and  belonging  and  apper** 
iaining  to  the  building  aforesaid ;  and,  our 
said  late  King  Charles  the  First  did  also,  by 
his  said  letters  patent,  will  and  grant  to  the 
aforesaid  mayor  and  burgesses  of  the  bo- 
rough aforesaid,  and  their  successors,  that 
the  same  mayor  and  burgesses  and  their 
successors,  should  have,  hold,  use,  and  en- 
joy, and  might  and  should  be  able,  fully, 
freely,  and  entirely  to  have,  hold,  use,  and 
enjoy  for  ever,  all  the  liberties,  free  customs, 

grivUeges,  authorities,  acquittances,  and 
cencea  aforesaid,  according  to  the  tenor 
and  effect  of  the  said  letters  patent,  without 
the  let  or  impediment  of  the  said  late  King 
Charles  the  First,  his  heirs  or  successors 
whomsoever,  our  said  late  King  Charles  the 
First  willing  not  that  the  same  mayor  and 
burgesses,  and  inhabitants  of  the  borough  or 
town  aforesaid,  or  either  or  any  of  Uiem, 
Hy  reason  of  the  premises,  or  either  or  any 
of  them,  should  be  thereof  hindered,  mo- 
lested, aggrieved,  or  vexed,  or  in  anything 
disturbed  by  him  the  said  late  King  Charles 
the  First,  or  by  his  heirs,  or  his  or  their  ju8« 
tices,  sheriffs,  escheators,  or  other  the  bai- 
lift  or  ministers  of  the  said  late  King 
Charles  the  First,  his  heirs  or  successors 
whomsoever;  which  said  letters  patent,  the 
mayor  and  burgesses  of  the  borough  afore- 
aaid,  afterwards,  to  wit,  on  &c.,  at  &c«i  in 
&c.,  duly  accepted,  and  the  same  thence 
hitherto  have  been  and  still  are  one  of  the 
governing  charters  of  the  said  borough, 
to  wit,  at  Lyme  Regis  aforesaid.  And  the 
plaintiff  further  said  that  the  said  mayor 
and  borgeises,  from  the  time  of  their  accep- 
tance of  the  said  letters  patent,  hitherto^ 


have  had,  held,  received,  and  enjoyed  all 
the  benefits,  profits,  and  advantages  granted 
to  them  by  such  letters  patent  as  aforesaid; 
that,  before,  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendants 
as  thereinafter  next  mentioned,  the  plaintiff 
was  lawfully  possessed  of  and  in  divers,  to 
wit,  five  messuages,  &c.,  with  the  appurte- 
nances, situate  and  being  in  the  county 
aforesaid,  to  wit,  in  the  borough  of  Lyme 
Regis  aforesaid;  that,  before  and  at  the 
time  of  the  committing  of  the  grievances  by 
the  defendants  as  thereinafter  next  men- 
tioned, divers,  to  wit,  five  other  messuages, 
&c.,  with  the  appurtenances,  situate  and 
being  in  the  county  aforesaid,  to  wit,  in  die 
borough  of  Lyme  Regis  aforesaid,  weie  in 
the  possession  and  occupation  of  divers  per- 
sons as  tenants  thereof  respectively  to  the 
plaintiff,  the  reversion  thereof  then  and  still 
belonging  to  the  plaintiff,  to  wit,  at  &a,  all 
which  said  several  messuages,  &c,  with 
the  appurtenances,  before  and  at  the  time 
of  the  committing  of  the  several  grievances 
by  the  defendants  as  thereinafter  next  men- 
tioned, were  abutting  on  or  near  the  sea- 
shore there,  to  wit,  at  the  borough  aforesaid, 
in  the  county  aforesaid ;  that,  before  and 
at  the  time  of  the  sealing  of  the  said  letters 
patent,  and  the  acceptance  thereof  as  afore- 
said by  the  said  mayor  and  burgesses,  and 
also  at  the  time  of  the  committing  of  tha 
several  grievanees  by  the  defendants  as 
thereina^ek-  next  mentioned,  divers,  to  wit, 
ten  buildings,  ten  banks,  ten  sea-shores,  and 
ten  mounds,  had  been,  and  were  then  re- 
spectively standing  and  being  within  the 
borough  of  Lyme  Regis  aforesaid,  and 
divers,  to  wit,  ten  other  buildings,  &c*,  had 
been,  and  respectively  were  belonging  and 
appertaining  to  tlie  said  borough,  and  di- 
vers, to  wit,  ten  other  buildings,  bad  been, 
and  were  at  those  times  respectively  stand- 
ing and  being  situate  between  the  said  bo- 
rough and  the  sea,  to  wit,  in  the  borough 
aforesaid,  in  the  county  aforesaid ;  all  which 
said  buildings,  banks,  and  sea-shores,  and 
mounds  respectively,  at  the  times  of  the 
committing  of  the  several  grievances  by  the 
defendants  as  thereinafter  next  mentioned, 
were  near  to,  and  then  and  there  constituted 
and  formed  and  were  a  protection  and  safe- 
guard, and  still  of  right  ought  to  form  and 
be  a  protection  and  safeguard  to  the  said 
several  messuages,  &c«,  of  the  plaiptiff,  viA 
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the  appurtenaooea  aforesaid,  and  then  and 
tbeie  have  hindered  and  presented,  and 
still  of  right  ought  to  hinder  and  preventy 
the  sea,  and  the  waves  and  waters  thereof* 
from  running  or  flowing  on.  upon*  against« 
or  over  the  said  several  messuagesi  &c.  last 
aforesaid ;  and  all  which  buildings*  banks* 
sea-shores,  and  mounds*  the  defendants,  at 
the  times  of  the  committing  of  the  several 
grievances  by  them  as  thereinafter  nexJt 
mentioned*  were*  under  and  by  virtue  and  in 
pursuance  of  the  aforesaid  letters  patent, 
and  the  acceptance  thereof  as  aforesaid, 
liable  to*  and  ought*  at  their  own  proper 
costs  and  charges,  weU  and  suflBciently  to 
have  repaired,  maintained,  and  supported, 
and  still  are  liable  to,  and  ought,  at  their 
own  proper  costs  and  charges,,  well  and 
sufficiently  to  repair,  maintain,  and  support* 
when  and  so  often  as  it  should  or  might 
have  been*  or  shall  or  may  be  necessary  or 
expedient  so  to  do,  so  as  to  prevent  damage 
or  injury  to  the  said  messuages*  &c«  of  the 
plaintiff,  by  the  sea,  or  the  waves  or  waters 
thereof,  to  wit,  at  the  borough  aforesaid,  in 
the  county  aforesaid :  Yet,  the  defendants* 
well  knowing  the  premises,  and  not  regard* 
ing  the  said  letters  patent*  or  their  duty  in 
that  behalf,  but  contriving,  and  wrongfully 
and  unjustly  intending,  to  injure,  prejudice 
and  aggrieve  the  plaintiff,  and  to  derive 
him  of  the  use  and  benefit  of  his  several 
messuages,  &c.,  first  above  mentioned ;  and 
also  to  injure,  prejudice,  and  aggrieve  bias, 
the  plaintiff,  in  his  reversioiiary  intnest  of 
and  in  the  said  messuages,  &c.,  above* 
mentioned,  so  being  in  the  possession  and 
occupation  of  the  said  persons  as  tenants 
thereof  to  him  the  plaintiff  as  aforesaid,  in 
which  he,  the  plaintiff,  was  so  interteted  as 
aforesaid*  theretofore,  to  wit,  on  the  1st  of 
January  1821*  and  from  thence  for  along 
space  of  time,  to  wit,  continually  until  the 
commencement  of  this  anit,  to  wit,  at  the 
borough  aferes^d,  in  the  county  afovesaid* 
wron^nlly  and  unjnslly  suffered  and  per* 
mitted  the  said  buildings,  banks*  se»-afao*es, 
and  mounds*  to  be  and  continue,  and  the 
same,  during  all  the  time  aforesaid,  were 
ruinous,  prostrate,  faUeo  down,  washed 
down,  out  of  repair*  and  in  great  decay, 
for  want  of  due,  needful*  proper  and  neces- 
sary repairing*  maintaining  and  supporting 
the  same,  to  wit*  at  the  borough  aforesaid, 
in  the  county  aforesaid:  by  means  of  which 


said  several  premises,  the  sea,  and  the  wavea 
and  waters  thereof,  afterwards,  to  wit*  on 
the  said  1st  of  January  1821,  and  on  divers 
other  days  and  times  between  that  day  and 
the  commencement  of  this  suit,  to  wit,  at 
the  borough  aforesaid,  in  the  county  afore- 
said* ran  and  flowed  with  great  force  and 
violence,  in,  upon,  under,  over,  and  against 
the  said  several  messuages,  cottages,  build* 
ings,  and  closes  of  the  plaintiff,  and  in  which 
he  was  so  interested  as  aforesaid,  and  thereby 
then  and  there  greatly  inundated,  damaged* 
injured,  undermined,  washed  down,  beat 
down,  prostrated,  levelled,  and  destroyed 
the  said  several  messuages,  cottages,  and 
buildings,  and  the  materials  of  the  same 
messusges,  cottages,  and  buildings,  toge- 
ther with  divers,  to  wit,  ten  thousand  cart- 
loads of  the  earth  and  soil,  and  divers,  to 
wit,  five  acres  of  the  said  several  doses* 
were  washed  and  carried  away,  to  wit,  at 
the  borough  aforesaid,  in  the  county  afore- 
said. By  means  of  which  said  several  pre- 
mises, the  plaintiff  not  only  lost  and  was 
deprived  of  the  use,  benefit  and  enjoy- 
ment of  his  said  messuages,  cottages*  build- 
ings* &c.,  in  that  count  first  above-mention- 
ed, but  was  also  thereby  then  and  there 
greatly  injured,  prejudiced  and  aggrieved  in 
bis  reversionary  estate  and  interest  of  and 
in  the  said  messuages*  cottages,  buildingi* 
and  closes  in  that  count  secondly  above- 
mentioned,  so  being  in  the  possession  and 
occupation  of  the  said  persons  as  tenanta 
thereof  to  the  plaintiff  as  aforesaid,  and  in 
which  the  plaintiff  was  so  interested  as 
aforesaid ;  and  the  plaintiff  had  been  and 
was,  by  means  of  the  premises  aforesaid* 
otherwise  greatly  injured  and  dan^nified*  to 
wit*  at  the  borough  aforesaid*  in  the  county 
aforesaid. 

The  second  count  stated,  that  Charles  the 
First,  by  his  letters  patent,  ailer  reciting  as 
therein  is  recited,  nod  after,  among  other 
things,  giving  and  granting  to  the  mayor  and 
burgesses  of  the  said  borough  certain  pri- 
vileges and  advantages,  did  direct  that  the 
said  mayor  and  burgesses,  and  their  succes- 
sors* should  from  time  to  time,  for  ever* 
when  it  was  necessary  or  expedient,  repair, 
at  their  own  costs,  all  the  buildings,  banks, 
sea-shores,  and  other  mounds,  to  the  bo- 
rough belonging  or  appertaining,  or  situate 
between  the  borough  and  the  sea ;  which 
said  last-mentioned  letters  patent*  the  de- 
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fendants  afterwards,  to  wit,  on  the  said  20th 
of  June,  at  the  borough  aforesaid,  in  the 
county  aforesaid,  duly  accepted ;  that  the 
plaintiff,  before  and  at  the  time  of  the  com* 
roitting  of  the  grievances  by  the  defendants 
as  thereinafter  mentioned,  was  lawfully  pos- 
sessed of  divers,  to  wit,  five  other  messuagesi 
five  other  cottages,  five  other  buildings, 
and  twenty  other  closes  of  land,  with  the 
appurtenances,  and  that  divers,  to  wit,  five 
otfier  messuages,  five  other  cottages,  five 
other  buildings,  and  divers,  to  wit,  twenty 
closes  of  other  land,  were  in  the  possession 
and  occupation  of  divers  tenants  to  the 
plaintiff,  the  reversion  thereof  being  in  the 
plaintiff,  all  which  messuages,  cottages,  &c« 
were  abutting  on  or  near  the  sea-shore, 
&c.  (as  in  the  first  count). — It  was  then 
averred,  that,  before  and  at  the  time  of  the 
sealing  of  the  said  letters  patent,  and  the 
acceptance  thereof  by  the  said  mayor  and 
burgesses,  divers,  to  wit,  ten  buildings,  ten 
banks,  &c.,  had  been  and  were  respec- 
tively standing  and  being  within,  and  belong* 
ing  and  appertaining  to  the  said  borough, 
tod  which  buildings,  banks,  &c.,  consti* 
tuted  and  formed  and  were  a  protection  and 
safeguard  to  the  messuages,  &c.,  of  the 
plaintiff,  and  hindered  and  prevented,  and 
still  of  right  ought  to  hinder  and  prevent 
the  sea,  &c.  from  running  or  flowing  on 
or  over  the  said  several  messuages,  &c. ; 
all  which  buildings,  banks,  &c.,  the  de- 
fendants, at  the  time  of  the  committing  of 
the  several  grievances  by  them  as  therein- 
after next  mentioned,  were  ,  under  and  by 
virtue  and  in  pursuance  of  the  aforesaid 
letters  patent,  and  the  acceptance  thereof  as 
aforesaid,  liable  to,  and  ought  at  their  own 
proper  cosu  and  charges,  well  and  suffi- 
ciently to  have  repaired,  maintained,  and 
supported,  and  still  are  liable,  and  ought,  at 
their  own  proper  costs  and  charges,  well 
and  sufficiently  to  repair,  when  and  so  often 
as  it  should  or  njight  be  necessary  or  expe- 
dient so  to  do.  The  second  count  conclud- 
ed by  assigning  a  breach  by  the  defendants' 
suffering  and  permitting  the  buildings,  banks, 
&c.  to  be  ruinous  and  out  of  repair,  as  in 
the  first  count. 

The  third  and  fourth  counts  charged  the 
defendanU  with  liability  to  repair  the  walls 
by  prescription — the  fifUi,  ratunu  tenurce. 

The  defendants  pleaded  the  general  issae. 


At  the  trial,  before  Mr.  Justice  Littledale, 
at  the  Spring  Assises,  at  Dorchester,  1828, 
after  the  evidence  on  the  part  of  the  plain- 
tiff was  closed,  the  learned  Judge  intimated 
an  opinion  that  he  could  not  recover  on  the 
three  last  counts  ;  whereupon  it  was  agreed 
by  the  counsel  on  both  sides,  that  a  verdict 
should  be  entered  for  the  plaintiff  on  the 
two  first  counts,  which  charged  the  defen- 
dants under  the  charter;  and  as  to  the  other 
counts,  the  jury  were  discharged. 

Mr,  Serjeant  Meremetker,  on  the  part  of 
the  defendants,  in  Easter  term  1828,  moved 
in  arrest  of  judgment. 

Mr,  Serjeant  Wilde^  in  the  Trinity  term 
following,  shewed  cause,  and  the  rule  was 
ultimately  discharged. 

The  second  count  being  afterwards  found 
to  be  defective, 

Mr,  Serjeant  Wilde^  in  the  last  term  ob- 
tained a  rule  nut  that  the  verdict  might  be 
entered  on  the  first  count  only. 

Although  it  is  usual  to  apply  to  the  Judge 
who  tried  the  cause  for  his  concarrence, 
yet  the  Court  alone  has  authority  to  apply 
the  verdict  to  any  particular  count — EUot 
r,Skypp{  1 ),  Hankey  v.  Srmih  (2),  Nemeomhe 
V.  Green{S),  Spencer  v.  Goler(4),  Peiriev. 
Hannay{5\  WiUiams  v.  Breedon{(^),  The 
rale  is,  that,  where  various  counts  disclose 
the  same  cause  of  action,  the  verdict  may 
be  entered  on  any  one  to  which  the  evidence 
applies.  Here,  the  two  counts  upon  whidi 
the  verdict  has  been  taken  are  in  snbstanoe 
the  same;  no  evidence  could  have  been 
given  under  the  second,  which  wooid  not 
equally  apply  to  the  first.  The  agreement 
entered  into  at  the  trial  cannot  have  any 
efiect  rxpoa  the  amendment  prayed. 

Mr.  Serjeant  Taidy  and  Mr.  Serjeani 
Merewether  afterwards  shewed  cause. — ^Ad- 
mitting the  rule  to.be  generally  as  suted, 
yet  there  is  no  case  where  the  Court  has 
permitted  that  to  be  done  which  is  prayed 

(1)  Cro.Ctr.dS8. 
(f)  Bones.  449. 

(3)  f  Sir.  119r ;  f. e.  1  Wils.SS. 

(4)  1  H.  Bite.  78. 

(5)  STem  Rq>.  659. 

(6)  1  Bos.  &  Put.  SS9. 
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by  this  rule,  without  the  assent  of  the  Judge 
who  presided  at  the  tria],  or  where  the  ver- 
dict has  been  by  the  mutual  agreement  of 
the  parties  uken  on  particular  counts.  In 
Richardsony.  Mellish  (7),  the  Court  amend- 
ed thepo«leaby  entering  up  judgment  upon 
a  single  count  only  with  the  concurrence  of 
the  Judge  who  tried  the  cause,  and,  he 
having  left  the  court,  they  required  a  certi- 
ficate from  him.  Eddowes  v.  Hopkins  (8)  is 
an  authority  to  shew,  that,  where  the  cause 
of  action  arises  on  a  tort,  if  there  be  any 
evidence  that  could  apply  to  an  insufficient 
count,  the  posiea  cannot  be  amended  by 
entering  the  judgment  upon  a  good  count. 

Mr»  Serjeant  Wilde^  in  support  of  this 
rule,  referred  to  the  case  of  Lee  v.  Mugg* 
ridge  (9\  where  the  Court  compelled  the 
plaintiff  to  elect  in  the  term  after  the  trial, 
upon  which  count  he  would  enter  up  a 
verdict  taken  generally. 

Cur.  adv.  vuk. 

Lord  Chief  Justice  Tindal.-^The  plain- 
tiff in  this  case  has  moved  that  the  verdict 
maybe  entered  on  the  first  count  of  the 
declaration  only,  although,  by  agreement 
entered  into  at  the  trial  of  the  cause,  the  ver- 
dict was  then  taken  upon  the  two  first 
counts.  Looking  at  this  agreement,  we 
think  we  are  not  precluded  from  allowing 
the  plaintiff  to  enter  up  judgment  on  the 
first  count.  If,  indeed,  on  the  second  count 
damages  might  have  been  given  which  could 
not  have  been  given  on  the  first  count,  we 
should  not  perhaps,  without  the  concurrence 
of  the  Judge  who  presided  at  the  trial,  grant 
the  application;  but  it  appears  that  both 
these  counts  disclose  precisely  the  same 
cause  of  action ;  they  only  set  it  out  rather 
differently  in  form.  We  therefore  think, 
that,  by  allowing  tliis  motion,  we  shall  give 
efifect  to  the  agreement  of  the  parties.  The 
only  consequence  of  our  refusing  to  do  this, 
would  be  to  put  the  parties  to  the  expense  of 
another  trial,  in  case  a  venire  de  novo  should 
be  awarded  upon  a  writ  of  error. 

Rule  absolute. 

(7)  3  BiDf .  354 ;  s.  c.  4  Law  J.  C  J*.  68. 

(8)  Dong.  3f&. 

(9)  5  Taunt.  36. 
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Costs — On  rule  for  judgment  as  in  case  of 
a  nonsuit  discharged  on  a  peremptory  un- 
dertaking. 

On  a  rule  for  judgment  as  in  case  of  a 
nonsmt  for  not  proceeding  to  trial  pursuant 
to  notice,  discharged  on  a  peremptory  under* 
taking,  the  defendant  is  not  entitled  to  costs 
unless  mentioned  in  the  rule. 

A  rule  for  judgment  as  in  case  of  a  non- 
suit  for  not  proceeding  to  trial  in  this  case, 
bad  been  discharged  on  Saturday,  May  SO, 
upon  the  plaintiff's  giving  a  peremptory 
undertaking  to  try  at  the  next  assizes. 
This  rule  made  no  mention  of  costs.  On 
the  following  Monday,  therefore,  the  rule 
was,  by  consent,  drawn  up  as  follows : — 

"  Upon  reading  a  rule  made  in  this  cause 
on  Friday  the  22nd  instant,  and  the  affidavit 
of  William  Partington,  the  plaintiff  in  this 
cause,  and  upon  hearing  counsel  for  both 
parties,  it  is  ordered,  that  the  said  rule  be, 
and  the  same  hereby  is  discharged,  the 
plain tifl^  by  his  counsel,  undertaking  pe- 
remptorily to  proceed  to  the  trial  of  this 
cause  at  the  Sittings  afier  next  Trinity  term, 
to  be  holden  at  Guildhall,  in  and  for  the 
city  of  London :  and  it  is  further  ordered, 
that  the  said  plaintiff  do  and  shall  pay  to 
the  said  defendant,  or  his  attorney,  costs,  to 
be  taxed  by  one  of  the  Prothonotaries  of 
this  court,  for  the  plaintiff's  not  proceeding 
to  the  trial  of  this  cause  at  the  Sittings 
after  Hilary  term  1827,  and  also  at  theSit« 
tings  after  Michaelmas  term  last,  pursuant 
to  notice  given,  unless  the  said  plaintiff, 
after  notice  of  this  rule  to  be  given  to  his 
attorney  or  agent,  shall  shew  sufficient  cause 
to  the  said  Prothonotary  to  the  contrary  at 
the  time  of  such  taxation. 

The  Prothonotary,  having  heard  the  casey 
refused  to  allow  the  defendant  the  costs  of 
his  attendance  with  his  witnesses  during  six 
days  at  the  Sittings,  at  the  expiration  of 
which  the  plaintiffhad  withdrawn  his  record, 
or  the  costs  of  the  briefs  delivered  at  those 
Sittings. 

Mr.  Serjeant  Taddy,  on  a  former  day  ob- 
tained a  rule  ntst,  that  the  Prothonotary 
might  be  directed  to  review  his  taxation  in 
this  respect. 
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Mr.  Serjeant  Bompoi,  who  shewed  cause, 
contended  that,  as,  hy  the  terms  of  the  rule, 
the  costs  were  in  the  discretion  of  the  Pro- 
thonotary,  his  adjudication  was  conclusive ; 
and  that  costs  of  attendance  at  the  Sittings 
could  not  be  given  on  a  rule  for  judgment 
as  in  case  of  a  nonsuit  discharged  on  a  pe- 
remptory undertaking ;  but  only  on  a  rule 
for  costs  for  not  proceeding  to  trial  pursuant 
to  notice* 

Mr.  Serjeant  Taddy,  in  support  of  his 
nile«-^The  Prothonotary  was  to  exercise 
his  discretion,  not  cm  the  right  of  thedefen* 
dUnt  to  costs,  but  only  on  the  jwrn/ttm. 
By  a  rule  of  this  court  (1),  it  is  provided^ 
that^  "  where  notice  is  given  of  the  execu- 
tion of  a  writ'  of  inquiry,  and  not  counter- 
manded in  time,  the  defendant  sliall  be  en- 
titled- to  costs  from  tlie  plaintiff  for  iwt  exe^ 
euting  such  writ  of  inquiry,  in  the  same 
manner  a«  the  defendant,  by  tbe  course  of 
the  court,  is  now  efHiikd  to  caste  fr&m  a 
plaintiff  who  does  not  proceed  to  the  trhd  ef 
im  issue  joined  after  notice  gieen,"  In  Keile  v. 
Brom9aU(%)  anSd  in  Jones  d,  fVifmi  v.  Stephen' 
son  (d),  costs  were  allowed.  In  Impet^(4\ 
It  is  said  that  *'  it  has  been  determined,  and 
is  now  the  practice  of  this  court,  that,  if  the 
defendant  obtains  a  rule  for  costs  for  not 
going  to  trial,  he  shall  not  have  a  rule  for 
judgment  as  in  the  case  of  a  nonsuit — Ogle 
V.Moffat  {5)  \  but,  if  any  subsequent  kches 
18  made,  a  judgment  as  in  case  of  a  nonsuit 
may  then  be  applied  for ;  and,  as  those  costi 
are  always  allowed  in  the  latter  rule,  there 
does  not  seenf  any  necessity  even  to  move 
for  the  former  one." 

Pet  Curiam. — ^By  the  terms  of  the  second 
rale,  the  costs  were  left  in  the  disci^etion  of 
the  Prothonotary,  who  has,  upon  heating 
the  parties,  refused  to  allow  the  defendant 
the  cefsts  prayed.  Theft  is,  therefore,  no 
ground  for  the  interference  of  the  Court. 

Rule  diseharged. 

(1)  T.T.15G©o.«  . 

(2)  Barnes,  230. 
(5)   Ibid.  316. 

(4)  C.  P.  PracUce. 

(5)  Btrties,  1S3;  s.  poliM  81«>  fKWkM«  MoCt. 
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PHILPOTT  V.  DOBBINSOK, 


Avowry — ^jForm  of. 

In  replevm  the  defertdetnt  made  eognissanee 
as  baiiiff  of  W.  G.  T.  for  reni  in  arrear 
under  a  demiee  at  the  yearly  reni  ef  170/. 
The  evidence  was,  that  the  premises  were  cm- 
wyed  to  W.  O.  T.  hy  two  of  three  trustees 
only,  l^  Mrd  not  Ao^g*  executed  the  oon- 
9eyance : — Held,  a  variance. 

This  was  an  action  of  replevin. 

The  defendant  made  cognizance  as  bailiff 
of  W.  G.  Tate,  because  the  plaintiff,  for 
three  quarters  of  a  year  next  before  and 
ending  on  &c.,  and  from  thence  untH  and 
at  the  time  when  &c.|  enjoyed  the  dwelling- 
house  in  which  &c.,  as  tenant  thereof  to  the 
said  W.  G.  Tate,  by  virtue  of  a  demise 
thereof  to  him  the  plaintiff  before  then 
made,  at  the  yearly  rent  of  1 70/.,  payable 
quaf  tinrly,  and  127/.  lOs.  were  due  for  three 
quarters. 

The  plaintW  pleiided:  noh  temtit  and  rami 
SN  arriere. 

The  cause  was  tried,  before  Lord  Chief 
Justice  Tindal,  at  the  Sittings  at  Westmin- 
ster after  last  term.  The  rent  in  question 
was  daimed  by  W.  G.  Tate,  as  heir  of  W. 
Tate.  The  plaintiff  had  held  under  a  lease 
granted  by  one  Bradney,  by  whom  the  pro- 
perty was  devised  to  three  trustees,  in 
trust  for  sale.  Ah&t  Bradney's  death,  the 
trustees  sold  the  premises  to  W.  Tate,  but 
only  two  of  the  trustees  hud  executed  the 
conveyance. 

It  was  thei*eupon  objected  for  the  plain- 
tiff, that,  inasnfueh  as  by  the  above-men- 
tioned ednv^yanee  W.  Tate  only  took  two 
thirds,  he  being  therein  tenant  tn  common 
with  the  third  trustee  wlio  had  not  exe- 
cttted  the  deed,  the  eogmnance  for  die 
whole  rent  was  not  supported. 

A  verdict  was  taken  far  the  defendant, 
subject  to  a  itiotion  on  tlris  point* 

Mr.  Serfednt  Wilde,  on  a  former  daj, 
obtained  a  rule  nisi.  He  cited  Brown  v. 
Sayce  (1)  to  shew  that  the  holding  was  not 
coxvecdy  dascribed--«£tlt/atoit(2),  where  it 
is  said,  that  "tenants  ia  omoaman  must 


V  il    ilT 
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1)  4Tauat  SfO. 

t)  Sections  3t4»  317. 
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saver  in  avowry,  unless  the  rent  reserved 
be  an  hawk,  an  house,  or  the  like,  which 
cannot  be  severed" — ^and  also,  Harrison  v. 
Bamby  (3),  PulUn  v.  Palmer  (4),  and  Fi- 
ner^s  Abridgment  (5). 

Mr,  Serjeant  Taddy  and  Mr.  Serjeant 
Mereweiher  now  shewed  cause. — Since  the 
statute,  11  Gto.  2.c.  19,  it  is  not  necessary 
that  the  landlord's  title  should  be  set  out 
with  precision,  it  suffices  if  the  avowry 
or  cognizance  be  general.  Clayworlhy  v. 
Mitchell  (6),  Grills  v.  Mannel  (7).  The 
case  of  Pulien  v.  Palmer  was  anterior  to 
the  passing  of  the  11  Geo.  2.  c.  19.  In 
Forty  V.  I7ttber(8\  Lord  Ellenborough 
said — "  It  is  unnecessary  to  revert  to  cases 
before  the  statute  1 1  Geo.  2.  c.  1 9.  s.  2^ 
which  meant  to  relieve  landlords  from  the 
difficulties  which  they  before  laboured 
under  in  making  avowries  for  rent,  and 
gives  the  avowry  and  cognizance  in  as 
general  terms  as  possible ;  and  there  has 
been  no  case  since  the  statute,  where,  if  it 
turned  out  that  less  rent  was  due  than  the 
landlord  had  avowed  for,  he  has  not  been 
holden  to  be  entitled  to  recover  so  much 
rent  as  was  due."  Hargrave  v.  Shenin{9), 
9RiPagey,  Chuck  (10\  are  to  the  same 
effect. 

Mr*  Serjeant  Wilder  in  support  of  this 
rule. — Although  under  the  statute  the  de* 
fendant  may  avow  generally,  still  he  must 
avow  truly.  In  Clayworthy  v.  Mitcheil, 
Hargrave  v.  Shemin^  and  Forty  v.  Imber^ 
the  question  did  not  turn  on  the  sufficiency 
of  the  avowries ;  and  in  Page  v.  Chuck,  the 
plaintiff  had  merely  underlet  a  part  of  the 
demised  premises. 

Lord  Chief  Justice  Tindal. — I  am  of  opi- 
nion that  the  verdict  should  be  entered  for 
the  plaintiff.  Browne  v.  Sayce  is  an  au- 
thority to  shew,  that,  if  a  defendant  in  re* 
plevin  avow  on  a  contract  one  rent,  and 
prove  another,  the  variance  is  fatal.  The 
statute  11  Geo.  i.  c.  19,  was  not  meant  to 
relieve  the  avowment  firom  truly  stating 


(S)  5  Term  Ety.  S46. 
(4)      " 


3  Salk.  207. 
<5)  Vol.  t,  59,  tit.  "  Actions,  J«wd#r,"(C.  37.) 

(6)  Winch,  49. 

(7)  Willef,  378. 

(8)  6  East,  434. 

(9)  6  Barn,  fr  Creas.  34;  p.  c.  9  D.  6(  R.  f 0. 

(10)  10  B.Moore,  X64|  0.G.  3I^wJ.  CjP.lS4. 

Vol.  Vn.  C.P. 


the  contract,  but  merely  that  it  might  be 
stated  generally.  The  allegations  essential 
to  the  contract  must  still  be  according  to 
the  fact.  There  is  clearly  in  this  case  a 
variance  between  the  contract  alleged  and 
that  proved.  If  a  second  distress  were 
made  by  the  third  trustee,  for  the  whole 
rent,  the  judgment  in  the  present  case 
would  be  no  bar.  I  therefore  think  that 
the  rule  should  be  made  absolute. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 
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DAY  V*   STUART. 


1829 

July 

Stock-jobbing^Billfor  d\ffereneC9$  in  th^ 
hands  of  a  bona  fide  Itolder. 

A  billjflf  exchange  given  for  differences*  in 
stock-jobbing  is  not  void  in  the  iiands  of  an 
indorsee  for  value,  without  notice. 

This  was  an  aetion  of  assumpsit  by  an 
indorsee  against  the  drawer  of  a  bill  of  ex- 
change for  31 U.  17 s,  6d. 

The  cause  was  tried  before  Lord  Chief 
Justice  Tindal  at  the  Sittings  in  London  in 
the  present  term.  The  defence  was,  that 
the  bill  was  accepted  for  the  amount  of  dif- 
ferences In  time  bargains.  This  was  not 
clearly  proved;  or,  at  all  events,  it  was 
not  proved  that  the  plaintiff  was  privy  to 
these  transactions;  but  was  a  bond  fide 
holder,  for  value. 

The  jury  having  found  (or  tlie  plaintiff— 

Afr.  Serjeant  Taddy  moved  for  a  rule 
fittt  that  this  verdict  might  be  set  aside  and 
a  nonsuit  entered.  He  referred  to  Steers  v. 
Lashley{l), 

Lord  Chief  Justice  TindaL — In  Steers  v. 
Lashley,  the  plaintiff  took  the  bill,  with 
notice  of  its  origin.  In  Edwards  v.  Dick  (2), 
it  was  held  to  be  no  defence  to  an  action  on 
a  bill  of  exchange,  that  it  was  accepted  for 
a  gaming  debt,  if  it  be  indorsed  over  by  the 
drawer  for  a  valuable  consideration,  to  a 
third  person. 

The  rest  of  the  Court  concurring— 

Kule  refiised^ 

(1)  1  Esp.  Rep.  166 ;  a.c.  6  Term  IUp.61. 
(9)  4  PSKB.  §i  Aia.  SIS. 
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WILLAN8  V.  TAYLOR. 


1829. 

July  2, 

Evidence — In  case,  for  tnaliciotu  prose" 
cution. 

In  an  action  on  the  case  for  a  malicious 
prosecution,  nhere  the  circumstances  of  the 
case  out  of  nhich  the  action  arises  were  within 
tfie  knowledge  of  the  defendant,  very  slight 
prima  facie  evidence  given  on  tlie  part  of 
the  plaintiff,  will  throw  on  the  defendant  the 
onus  of  shewing  tliat  he  had  probable  cause 
for  the  prosecution* 

This  was  an  action  on  the  case  for  a 
malicious  prosecution. 

The  cause  was  tried  before  Lord  Wyn- 
ford,  at  the  Sittings  at  Westminster  after 
last  term.     The  facts  were  as  follow  : — 

The  plaintifFhad  brought  a  qui  tarn  action 
against  the  defendant  for  penalties  for  il- 
legal gaming,  under  the  statute  9  Anne, 
c.  14.  s.  8  (1).  At  the  trial  of  that  cause, 
the  plaintiff  swore  that  he  had  lost  money 
seventeen  times,  and  that  he  had  played  at 
the  defendant's  house  on  Good  Friday. 
The  defendant  afterwards  presented  two 
bills  for  perjury  against  the  plaintiff,  at  the 
Westminster  Sessions,  both  which  were 
Ignored  for  default  of  the  defendant's  ap- 
pearance. Subsequently  another  bill  was 
found  in  the  King's  Bench  on  the  evidence 
of  the  defendant,  wherein  the  chief  assign- 
ments of  perjury  were,  that  the  plaintiff  had 
not  lost  money  seventeen  times,  and  that 
there  had  been  no  play  on  Good  Friday. 
The  bail  offered  by  the  plaintiff  were  re- 
jected, and  he  was  otherwise  harassed; 
and  the  indictment  was  kept  suspended  for 
three  years,  and  the  record  was  then  taken 
down  by  the  plaintiff;  and  when  it  was 
called  on  for  trial,  the  defendant,  though 
present  in  court  and  called,  did  not  appear 
to  give  evidence ;  whereupon  the  plaintiff 
was  acquitted. 

At  the  trial  of  this  cause,  the  defendant 
called  witnesses  to  prove  that  his  house 
was  shut  up  on  Good  Friday,  and  that  the 
plaintiff  had  not  lost  money  seventeen 
times,  as  he  had  sworn. 

On  the  part  of  the  plaintiff,  Mr.  Gurney» 
the  short-hand  writer,  was  called  to  prove 

(1)  Se«  3  Bbg.  449;  11  B.  Moore. 


that  the  defendant  was  in  court  at  the  trial' 
of  the  indictment  in  the  Kin^g's  Bench ;  but 
he  was  not  examined  by  the  plamtiff's 
counsel,  as  he  could  not  speak  to  the  fact. 
The  counsel  for  the  defendant,  however, 
cross-examined  him,  and  caused  him  to 
read  his  notes  of  what  passed  on  that  oc- 
casion. 

His  Lordship  said  that  this  evidence 
should  go  for  nothing ;  and  he  nonsuited 
the  plaintiff,  thinking  that  there  was  not 
sufficient  evidence  to  shew  a  want  of  pro- 
bable cause  for  the  prosecution. 

Mr.  Serjeant  Cross,  on  a  former  day, 
obtained  a  rule  nisi  that  this  nonsuit  might 
be  set  aside  and  a  new  trial  had,  on  the 
grounds,  that  there  was  sufficient  evidence 
of  a  want  of  probable  cause  to  go  to  the 
jury,  and  that  Mr.  Gurney  had  been  im- 
properly allowed  to  depose  to  the  testimony 
of  witnesses  who  ought  themselves  to  have 
been  called. 

Mr.  Serjeant  Taddy  and  Mr.  Strjetmi 
Wilde  shewed  cause. — ^To  maintain  an 
action  of  this  nature,  both  malice  and  the 
want  of  probable  cause  must  concur ;  the 
existence  of  the  latter  cannot  be  implied, 
and  it  is  incumbent  on  the  plaintiff  to  esta- 
blish the  affirmative,  Suttonv,  Johnstone  {i}, 
Arhuckle  v.  Taylor  (3),  Inciedon  v.  Berry 
(4),  Wallis  V.  Alpine  (5),  Purcell  v.  ilfacna- 
mara{6).  Here  there  was  no  evidence 
offered  by  the  plaintiff  to  shew  a  want  of 
probable  cause,  except  his  acquittal, 
which  cannot  be  held  conclusive,  inasmudi 
as,  although  there  might  be  ample  cause  for 
instituting  a  prosecution,  the  convictioB 
may  from  a  variety  of  causes  become  matter 
of  uncertainty. 

Afr.  Serjeant  Cross,  in  support  of  his 
rule. — There  was  abundant  primd  fmck 
evidence  of  want  of  probable  cause.  In 
Reed  v.  Taylor  (7),  it  was  held,  that  if  a 
plaintiff  declares  that  the  defendant  mali- 
ciously and  without  probable  cause  pre- 
ferred an  indictment,  the  avennent  is 
proved  if  some  charges  in  the  indictraeot 
were  maliciously  and  without  probable 
cause  preferred,  although  there  was  good 

(2)  1  Teim  Rep.  493»  545. 

(3)  3  Dow'b  P.C.  160. 

(4)  1  Catnpb.  f03,  n. 

(5)  Itnd.  t04,  B. 

(6)  9  £ut,  361. 

(7)  4  Tannt.  616. 
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ground  for  others  of  tbe  charges.    Farmn 
V*  Darling  (8)  is  to  the  same  effect. 

Lord  Chief  Justice  Tindal. — It  is  true, 
that,  to  support  an  action  of  this  nature 
both  malice  and  the  want  of  probable  cause 
must  concur.  The  substantiating  the 
charge,  however,  is  not  absolutely  neces- 
sary to  exonerate  the  defendant ;  for  there 
may  be  many  legitimate  causes  for  abandon- 
ing the  prosecution,  for  instance,  the  death 
or  the  absence  of  witnesses,  and  various 
other  causes.  It  is  impossible  to  lay  down  any 
general  rule  as  to  the  requisite  combination 
of  malice  and  want  of  probable  cause :  each 
case  must  depend  upon  its  own  circum- 
stances.  What  shall  be  esteemed  probable 
cause  is  a  question  for  tbe  Judge  to  deter- 
mine upon  the  facts  disclosed,  as  in  ques- 
tions touching  the  reasonableness  of  notice, 
and  the  like.  It  is  undoubtedly  for  the 
plaintiff  to  shew  primd  facie  the  absence  of 
probable  cause ;  for,  it  is  not  to  be  pre- 
sumed that  the  defendant  has  acted  ille- 
gally. The  question  is,  whether  in  this 
case  there  was  sufficient  evidence  given  on 
the  part  of  the  plaintiff  to  entitle  him  to 
call  on  the  defendant  to  shew  that  he  had 
probable  cause.  I  tliink  there  was.  Where 
the  facts  lie  in  the  knowledge  of  the  defen- 
dant himself  he  must  shew  probable  cause 
(9).  The  conduct  of  the  defendant  at  the 
trial  was  sufficient  primd  facie  evidence  of 
want  of  probable  cause  to  throw  on  him  the 
affirmative. 

The  evidence  of  Mr.  Gumey,  too,  was 
improperly  received.  ^ 

I  therefore  think  there  ought  to  be  a 
new  trial. 

Mr,  Jutlice  Park. — I  am  of  the  same 
opinion.  The  true  distinction  was  laid 
down  by  Lord  M^sfield  in  Sutton  v.  John- 
stone (10) — *'  The  question  of  probable 
cause  is  a  mixed  proposition  of  law  and  fact. 
Whether  the  circumstances  alleged  to  shew 
it  probable  or  not  probable  are  true  and 
existed,  is  a  matter  of  fact ;  but  whether, 
supposing  them  true,  they  amount  to  a 
probable  cause,  is  a  question  of  law."  In 
Purcell  V.  Macnamara,  Mr.  Justice  Le  Blanc 
says — "  An  action  for  a  malicious  prose- 


(8)  4  Borr.  1971. 

(9)  See  BulU  V^PjC.  IS,  14. 

(10)  1  Term  Rep.  545. 


cution  cannot,  from  the  very  nature  of  it, 
be  maintained  without  proof  of  malice, 
either  express  or  implied  ;  and  malice  may 
be  implied  from  the  want  of  probable 
cause ;  but  that  must  be  shewn  by  the 
plaintiff."  Very  slight  evidence  is  sufficient 
to  throw  on  the  defendant  the  onus  of 
shewing  that  he  had  probable  cause.  In 
this  case  the  circumstances  are  amply  suf- 
ficient to  throw  on  the  defendant  die  bur- 
thenof  proof. 

The  short-hand  writer's  notes  should  not 
have  been  allowed  to  be  read. 

The  rest  of  the  Court  concurring — 

Ruk  absolute. 


1829.     7  ADAMS     AND   OTHERS  9.    BATX- 

July  2.  3  SON. 

Variance — between  declaration  and  proof. 

In  debi  on  a  joint  and  several  bondf  the 
condition  set  out  was  for  payment  by  the  de^ 
fendani  and  R,  and  R.,  t/*e  bond  being  given 
in  evidence,  it  was  found  to  have  been  altered^ 
one  H.  being  substituted  for  R,  in  the  condi" 
tion : — Held,  t/iat  this  was  a  fatal  variance* 

This  was  an  action  on  a  bond  in  the 
penal  sum  of  2,000/.,  against  one  of  the 
obligors.  The  condition  of  the  bond  was, 
that,  if  Bateson  (the  defendant),  Reay,  and 
Robinson,  any  or  either  of  them,  should 
pay  the  plaintiff  1,000/.  in  manner  and  at 
the  times  therein  mentioned,  the  bond 
should  be  void.  The  breach  assigned  was, 
that,  on  a  certain  day,  700/.,  parcel  of  the 
1,000/.,  with  interest,  was  due  and  payable 
from  the  defendant  and  Reay  and  Robin- 
son, and  remained  unpaid. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried  at  the  sittings  in 
London  after  Michaelmas  term  last,  when 
the  jury  returned  the  following  special 
verdict : — 

*'  That  the  bond  was  a  joint  and  several 
bond  executed  by  Bateson,  Reay,  and  one 
Hall — That  the  bond  and  the  said  condi- 
tion, afler  the  making,  sealing,  and  delivery 
thereof  by  the  defendant,  were,  by  the  di- 
rection of  one  Machell,  (the  borrower  of 
the  said  sum  of  .1,000/.  in  the  said  con- 
dition mentioned,  and  for  the  payment 
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whereof  the  said  bond  was  made  and  exe- 
cuted), altered  and  varied,  in  thiS)  that  the 
words  following,  to  wit,  'John  Hall,  of 
l4uicaater,  spirit  merchant,*  were  erased 
out  of  the  said  bond,  and  the  words  follow- 
ing, to  wit, '  Thomas  Robinson,  of  Liver- 
pool, ship-broker  and  merchant,'  substi- 
tuted in  lieu  thereof,  and  also  that  the 
words  following,  to  wit, '  John  Hall,'  were 
erased  out  of  the  condition  of  the  said  bond, 
and  the  words  following,  to  wit,  *  Thomas 
Robinson,'  were  substituted  in  lieu  thereof; 
to  which  said  alterations,  the  plaintifis  as- 
sented previously  to  the  said  alterations, 
or  any  of  them,  being  made ;  and  that  the 
said  bond,  subject  to  the  said  condition  so 
altered  as  aforesaid,  was  thereupon  signed, 
sealed,  and  delivered  by  the  said  Thomas 
Robinson,  who  was  another  and  a  different 
person  from  the  said  Jolm  Hall — That  the 
aforesaid  substitution  of  the  name  of  the 
said  Thomas  Robinson  for  that  of  the  said 
John  Hall,  in  the  said  bond  and  the  condi- 
tion thereof,  was  made  without  the  assent, 
knowledge,  permission,  or  authority  of  the 
aaid  defendant,  and  that  be,  the  said  de- 
fendant, had  never  re-exeouted  the  said 
bond — That  the  said  defendant,  since  the 
making  of  the  said  alteration  in  the  said 
bond  and  condition,  and  with  full  know- 
ledge thereof,  had  assented  thereto,  by  ac- 
knowledging his  liability  to  pay  the  said 
sum  of  l,000iL,  with  the  said  interest,  in 
the  said  condition  mentioned,  and  by  the 
payment  of  certain  of  the  instalments. 
And  if,  upon  the  whole  matter,  the  Court 
should  esteem  it  the  bond  of  the  defendant, 
they  found  for  the  plaintiflT;  if  the  Court 
should  deem  it  otherwise,  they  found  for 
the  defendant." 

The  case  came  on  for  argument  in  the 
course  of  the  last  term. 

Mr.  Serjeant  Taddy^  for  the  plaintiffs, 
contended  Uiat  the  alteration  was  not  mate- 
rial, or,  if  so,  that  the  defect  was  cured  by 
the  subsequent  assent  of  the  defendant; 
that,  as  this  was  not  a  joint  but  a  several 
bond,  and  the  defendant  was  charged  as  a 
simple  obligor,  any  alteration  affecting 
another  party  did  not  alter  the  situation  in 
which  he  stood.  He  referred  to  Bullei'i 
Niii  Prms{l)^Zauch  v.  Ciay(iy^Mark^ 

<i)nhEdit.p.?6r. 

<t>  tLer.Sd;  s. c«  1  Vaat.  185. 


ham  V.  Gima$(an(9)'^Dce  d.  Lemh  t. 
Bingham{4)^Wattgh  v.  Buisell  (dy^mdi 
Pigot's  case{6);  and  he  submitted  that  it 
would  be  too  much  to  say  that  an  alteration 
made  by  a  stranger  should  have  the  effeet 
of  changing  the  rights  of  the  parties,  par- 
ticularly as  the  bond  had  been  assented  to 
by  the  defendant  af^er  the  alteration,  and 
instalments  had  been  paid  thereon. 

Mr,  Serjeant  Stephen,  for  the  defendant, 
contended  that  the  bond  was  avoided  by 
the  alteration  (whether  material  or  not) 
being  made  in  it,  with  the  privity  of  the 
obligee  after  the  execution  by  the  obligor» 
and  without  his  knowledge;  that  it  wn 
impossible  to  say  that  this  alteration  was 
not  material,  inasmuch  as  it  varied  the  con- 
tract. He  also  submitted  that  there  was  a 
material  variance  between  the  condition  of 
the  bond  as  set  out  in  the  declaration«  and 
that  appearing  in  evidence — the  former 
being  for  payment  by  the  defendant,  Reay» 
and  Robimtm,  the  latter  by  the  defendant, 
Reay,  and  Hedh  He  cited  Pameii  v.  Ihf 
(7)—Afumymotu{S) — Bayiit  v.  Dmeief(9) 
—Pigat's  cose  (10)— jRr#l  /luliMr  (11>^ 
and  Co.Zil<.(12). 

Cnr.  adv.  tuft. 

Mr,  Justice  Park  {IS),  after  reading  the 
pleadings  and  special  verdict,  now  deli reted 
the  judgment  of  the  Court : — 

Two  points  have  been  raised  on  the  psot 
of  the  defendant — first,  that  the  bond  was 
avoided  by  the  alteration  made  therein— 
secondly,  that  there  was  a  material  varianoe 
between  the  condition  set  out  in  the  dedft- 
ration,  and  that  which  appeared  on  the 
bond  being  given  in  evidence.  The  (^h- 
nion  we  have  formed  on  the  second  point 
renders  it  unnecessary  to  consider  the 
first.  We  think  the  variance  fatal.  The 
bond  produced  was  not  a  bond  conditioDed 

(3)  Cro.  Elii.  696. 

(4)  4Ban.&Ald.67t. 

(5)  5  Taont  707. 

(6)  11  Rep.  27 — See  these  caiet  rsfened  to  ia 
Hadion  V.  Rerett,  ante,  145. 

(7)  S  Campb.  181. 
f  8)  Moore»  8S5. 
(9)dMaii.&S6lw.47r. 

(10)  11  Rep.  27  a. 

(11)  PageS3l,n. 
(IS)  Sec.  374w 

(13)  Lord  Ckisf  Jsstks  Bast  was  net  prsmt  st 
the  ai^gument* 
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for  payment  by  the  three  persone  named  In 
the  declaration,  but  by  three  pemonsi  one 
of  whom  it  not  named  in  the  declaration. 
We  therefore  think  there  must  be — 

Judgment  for  the  defcndatU. 


1} 


HETnSRIKGTON  V.  GRAHAM. 


1829 
July  6 

Dower — hatred  by  adultery  after  sepa' 
ration. 

Adultery  committed  by  the  wife  after  a 
eeparathn  by  mutual  eoneent^  is  a  bar  to  her 
right  to  doner. 

This  was  a  writ  of  dower  unde  nihil 
habet. 

The  tenant  pleaded  in  bar  to  the  count, 
that  the  demandant,  in  the  lifetime  of  her 
late  husband,  and  during  her  coverture 
with  him,  voluntarily  and  of  her  own  ac- 
cord left  her  husband,  and  from  thence 
until  the  time  of  his  deatli,  voluntarily  and 
of  her  own  accord  lived  away  from  him, 
and  during  her  coverture  with  her  said 
husband,  continually,  until  the  death  of 
one  William  Coulson,  of  her  own  accord, 
and  without  the  licence  or  consent  and 
against  the  will  of  her  husband,  lived  away 
from  her  said  husband  in  adultery  with  the 
•aid  William  Coulson ;  and  that  the  hus- 
band was  not  at  any  time  after  the  de- 
mandant left  his  house,  or  after  she  lived 
in  adultery  with  the  said  William  Coulson, 
voluntarily  or  in  any  manner  reconciled 
to  her. 

Replication — ^That,  though  true  it  was 
that  the  demandant  voluntarily  and  of  her 
own  accord  left  her  husband,  yet  that  she 
left' him  with  his  consent  for  that  purpose 
granted,  and  separated  and  parted  from 
her  husband ;  and  that  such  separation  con- 
tinued, with  their  mutual  consent,  until 
the  husband's  death ;  and  that,  if  any  act 
of  adultery  took  place,  the  same  took  place 
after  such  separation  and  parting  from  her 
husband,  and  during  the  period  of  such 
aeparation  by  their  mutual  consent. 

The  rejoinder  merely  re-asserted  the 
fact  that  the  demandant,  of  her  own  ac- 
cord, and  without  the  licence  or  consent  of 
the  husband,  lived  in  adultery  with  the 
said  William  Coulaon, 


To  this  rejoinder  there  was  a  general 
demurrer. 

ilfr.  Serjeant  Wilde,  in  support  of  the 
demurrer. — The  plea  cannot  be  supported; 
the  adultery,  under  the  circumstances  therein 
alleged,  being  no  bar  to  the  wife's  right  to 
dower.  At  common  law,  adultery  was  no 
bar  to  dower,  it  being  an  offence  coffniaable 
only  by  the  ecclesiastical  court.  But  the 
Id  Edw.  1.  c.  34,  enacted—"  that,  if  a  wife 
willingly  leave  her  husband,  and  go  away 
and  continue  with  her  advouterer,  she  shall 
be  barred  for  ever  of  an  action  to  demand 
her  dower  that  she  ought  to  have  of  her 
husband's  lands,  if  she  be  convict  there- 
upon." Statutes  creating  forfeitures  must 
be  construed  strictly — Kent  v.  Whitby (l). 
The  adultery  will  not  of  itself  operate  a  for- 
feiture. Tlie  wife  must  go  away  and  con- 
tinue with  the  adulterer,  and  be  convict 
thereupon.  The  plea  does  not  aver  tlieae 
facts.  In  the  ancient  precedents,  the  leav- 
ing of  the  husband  by  the  wife  is  stated  to 
have  been  '*  with  the  adulterer"  (£), 

Mr.  Serjeant  Jones,  in  support  of  the 
plea. — ^All  the  circumstances  mentioned  in 
the  statute  need  not  concur.  Lord  Coke 
says (8)—"  Albeit  the  words  of  this  branch 
be  in  the  conjunctive,  yet  if  the  woman  be 
taken  away,  not  sponte,  but  against  lier  will» 
and  after  consent,  and  remain  with  the  adul« 
terer,  without  being  reconciled,  &c.,  she 
shall  lose  her  dower ;  for,  the  cause  of  bar 
of  her  dower  is,  not  the  manner  of  the  going 
away,  but  the  remaining  with  the  adulterer 
in  avowtry  without  reconciliation,  that  is 
the  bar  of  the  dower."  In  PayHeli*sease(4), 
where  the  plea  stated  that  the  wife  left  her 
husband,  and  lived  as  an  adulteress  with  Sir 
W.  Paynell,  and  the  replication  took  issue 
upon  the  fact,  and  the  bar  was  held  good, 
though  there  was  no  allegation  that  she  left 
with  the  adulterer.  In  Chambers  v.  Con/- 
field{b\  it  was  held  that  a  husband  may 
maintain  an  action  for  criminal  conversa- 
tion with  his  wife,  although  they  lived  sepa- 
rate under  a  deed.     Coot  v.  Berty  (6),  and 


s; 


1)  4  Bfo.  P.C.  S6«. 

It)  See  Havortb  «.  Herbert,  Dyer  106,  h.  Ramd, 

tSO.    Lib.  Intrat.  fo.  «0.   9  Via.  Abr.  tit  •*  DovtrJ' 

(.S)  S  Intt.  434. 


U\  Ibid.  435 ;  and  Dyer,  106  6. 


6£stt,  S44w 
(6)  t%  Mod.  t$2. 
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Owier  v.  Hancock  (7)  decided,  that  a  bus- 
band  is  not  bound  to  receive  his  wife  after 
she  has  committed  adultery.  The  words 
of  the  acty  "  if  she  be  convict  thereupon," 
only  refer  to  proof  of  the  fact ;  tlie  entries 
in  no  instance  allege  a  conviction  in  form. 

Mr.  Setjeani  Wilder  in  reply,  contended, 
that,  according  to  the  statute,  elopement 
with  the  adulterer  was  essential  to  the  for- 
feiture ;  and  that,  if  the  simple  adultery  as 
stated  in  the  plea  operated  a  forfeiture,  the 
cases  holding  that  a  wife  retains  her  dower 
notwithstanding  adultery,  must  be  over- 
ruled. 

Cur,  adv.  vulU 

Lord  CJdef  Justice  Tindat  now  delivered 
the  judgment  of  the  Court : — 

The  question  raised  upon  the  pleadings 
for  the  judgment  of  the  Court  is  this — 
whether,  under  the  statute  13  Edw.  1.  c. 
34,  commonly  called  the  Statute  of  West- 
minster the  2nd,  the  committing  an  act 
of  adultery,  and  continuing  with  the  adul- 
terer, is  any  bar  to  the  wife's  right  to 
dower,  where  she'  has  previously  left  her 
liusband  with  his  consent,  and  is  living 
apart  from  him  with  such  consent  at  the 
time  of  the  adultery;  or,  whether  it  is 
necessary,  in  order  to  satisfy  the  words  of 
the  statute,  that  the  original  leaving  of  her 
husband  should  be  a  leaving  with  the  adul- 
terer by  his  means  or  persuasion. 

That  the  adultery  of  the  wife  was  no 
bar  to  her  dower  at  common  law,  is  ex- 
pressly laid  down  by  Lord  Coke  in  his 
reading  on  this  statute,  in  the  Second  Instir 
tute(fi).  Indeed,  it  could  not  have  been 
otherwise,  as  adultery  is  an  offence  of 
ecclesiastical  jurisdiction  only,  and  of 
which  the  Courts  of  common  law  took  no 
cognizance.  As  well,  however,  for  the 
purpose  of  preventing  that  ofience,  as 
more  probably  with  the  view  of  protecting 
tlie  heir  against  the  danger  of  introducing 
a  supposititious  offspring  into  the  family, 
it  is  enacted  by  the  thirty-fourth  chapter 
of  the  statute — "  That,  if  a  wife  willingly 
leave  her  husband,  and  go  away  and  con- 
tinue with  the  advowterer,  she  shall  be 
barred  for  ever  of  an  action  to  demand  her 
dower  that  she  ought  to  have  of  her  hus- 

(7)  6  Term.  Rep.  605. 

(8)  S  lost.  435. 


band's  lands,  if  she  be  convict  there 
upon,"  except  in  an  event  which  has  not 
happened  in  this  case,  and  to  which  it  is 
therefore  unnecessary  to  advert.  It  is  * 
somewhat  singular  that  throughout  the 
whole  of  this  long  statute,  consisting  of 
fifly  chapters,  this  is  the  only  one  in  the  old 
law  French,  the  whole  of  the  others  being  in 
Latin ;  and  even  this  chapter  changes  from 
the  law  French  to  Latin  just  at  the  place 
where  this  subject  begins.  The  chapter, 
however,  after  making  a  distinction  between 
the  carrying  away  women  without  force 
and  with  force,  and  enacting  a  pamahment 
for  those  offences,  provides  for  the  case 
now  in  question,  viz.  that  of  the  woman 
leaving  her  husband  willingly,  and  conti- 
nuing with  the  adulterer,  in  the  words 
above  cited. 

Now,  it  is  contended,  on  the  part  of  the 
demandant,  that  each  part  of  the  descrip- 
tion of  the  offence  contained  in  the  act 
must  be  taken  to  be  cumulative ;  so  that 
the  dower  is  not  barred  unless  the  wife  has 
left  her  husband  willingly  with  the  adul- 
terer ;  has  gone  away  with  him,  and  has 
also  continued  with  him.  Whilst,  on  the 
part  of  the  tenant,  it  is  insisted,  that  it  is 
sufficient  to  bring  the  case  within  the  sta- 
tute if  the  wife  has  of  her  own  consent 
left  the  society  of  her  husband,  and,  after 
she  has  so  left  him,  commit  the  act  of 
adultery :  and  the  Court  is  of  the  latter 
opinion. 

It  may  be  admitted,  as  the  fact  is,  that, 
in  all  the  ancient  precedents,  the  leaving  of 
the  husband  by  the  wife  is  stated  to  li^Te 
been  "  with  the  adulterer  "  (9).  But  we 
think  that  this  is  not  conclusive  on  the 
point ;  for,  as  there  can  be  no  doubt  that 
the  case  is  within  the  statute,  where  all 
these  circumstances  concur,  so  the  pleader 
would  of  course  insert  them  where  the 
facts  of  the  particular  case  warranted  the 
insertion.  And,  on  the  contrary,  there  is 
a  distinct .  authority  that  all  the  circum- 
stances mentioned  in  the  statute  need  not 
concur  in  form,  provided  they  do  so  in  sub- 
stance; for.  Lord  Coke  lays  it  down,  ia 
the  Second  Institute {\Q\  that,  **  Albeit  the 

words  of  this  branch  be  in  the  conjunctive, 

« 

(9)  See  lib.  Intnt  fb.f09 ;  IUstal,2dO;  Dj«r, 
107. 

(10)  %  lost  454. 
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yet  if  the  woman  be  taken  away,  not  ipante^ 
but  against  her  will,  and  after  consent  and 
remain  with  the  adulterer,  without  being 
reconciled,  &c.  she  shall  lose  her  dower ; 
for  the  cause  of  the  bar  of  her  dower  is 
not  the  manner  of  tfte  going  away,  but  the 
remaining  with  the  adulterer  in  avowtry 
without  reconciliation  that  is  the  bar  of  the 
dower."     And  this  appears  more  evident 
by  the  case  of  Sir  John  Camoys,  cited  in 
the  Second  Institute (U),  where  the  plea 
states  that  the  wife  left  her  husband  in  his 
life,  and  lived  as  an  adulteress  with  Sir  W. 
Paynell,  and  the  replication  took  issue,  that 
she  did  not  live  as  an  adulteress  with  the 
said  Sir  W.  Paynell,  wherein  the  bar  was 
held  good,  though  there  was  no  allegation 
that  she  left  with  the  adulterer ;  and  it 
ought  not  to  be  forgotten,  that  Britton, 
whose  book  was  published  immediately 
after  the  framing  of  this  statute,  speaking 
of  a  writ  of  dower  brought  against  the  heir 
and  his  guardian,  says — '*  He  may  say  she 
hath  forfeited  dower  of  her  husband  by  her 
adultery ;  for  she  went  from  her  husband 
to  another  bed  after  she  had  married  him, 
and  so  forfeited  her  dower."     Now,  here, 
no  mention  is  made  of  a  leaving  of  the 
husband  either  willingly  or  with  any  parti- 
cular person,  but  the  plea  states  only,  in 
substance,  that  the  wife  was  living  apart 
from  her  husband  in  adultery.     The  au- 
thorities, therefore,  above  referred  to,  place 
the  forfeiture  of  the  dower  upon  the  fact 
of  a  living  from  the  husband  in  adultery, 
and  not  upon  the  circumstances  attending 
the  elopement ;  and  as  we  think  the  good 
sense  and  reason  of  the  case  concur  with 
these  authorities,  we  hold  the  proper  con- 
struction of  the  statute  to  be  what  the 
words  will  well  warrant — that,  if  a  woman 
leaves  her  husband  with  her  own  free  will, 
and  afterwards  lives  in  adultery,  the  dower 
is  forfeited. 

We  therefore  hold  the  plea  in  bar  in  thi^ 
case  to  be  sufficient,  and  give — 

Judgment  for  the  tenant. 
(11)  S  iDBt.  435. 


1829 
July  6 
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D0£  d.  H  AMMOKD,  PETTY,  MULXS, 
AND  WOODLEY,  0.  COOKE  AND 
ANOTHER. 


Mortgage — Surrender  of  mortgage  term^ 
presumption  of. 

In  ejectment,  it  appeared,  that  the  pre* 
mises  were  conveyed  by  deeds  of  lease  and 
release  for  a  term  of  six  hundred  years 
for  raising  a  sum  of  money  by  mortgage, 
with  a  clause  of  cesser  of  the  term  on  pay^ 
menl  of  the  mortgage  money  and  costs ;  and 
that  in  1802,  the  Court  of  Chancery  had 
decreed  a  sale  of  the  mortgaged  property 
for  the  payment  of  the  money,  under  which 
decree  some  sales  had  taken  place ;  hut  no 
evidence  was  given  as  to  any  furtfter  proceed* 
ings  in  the  Chancery  suit,  nor  of  any  title  to 
the  premises  in  tfie  defendant.  Under  these 
circumstances — the  Court  refused  to  presume 
that  the  mortgage  money  was  paid  off,  and 
that  the  term  had  either  ceased  under  the 
proviso  of  cesser,  or  had  been  surrendered  to 
the  owner  of  the  inheritance. 

This  was  an  action  of  ejectment  brought 
upon  several  demises,  against  Joseph  Cooke 
and  John  Newton.  At  the  trial,  the  jury 
found  a  verdict  for  the  defendant  NeWton, 
and  for  the  plaintiff  against  Cooke,  as  to  so 
much  of  the  premises  as  were  in  his  posses- 
sion  ;  and  upon  a  motion  being  made  to  set 
aside  the  verdict  and  enter  a  nonsuit,  on 
the  ground  that  the  legal  estate  was  not  in 
any  of  the  lessors  of  the  plaintiff,  but  was 
in  certain  trustees  under  the  will  of  Mr. 
Middleditch,  named  Mangles  and  Taddy, 
in  whom  no  demise  was  laid,  the  facts  were 
directed  by  the  Court  to  be  stated  in  a 
special  case. 

The  case  stated,  that  the  premises  in 
question,  amongst  others,  were  conveyed  by 
indentures  of  lease  and  release  of  August 
1 799,  to  the  use  of  Lubbock  and  Clarke, 
for  the  term  of  600  years,  upon  trust,  by 
mortgage  or  sale,  to  raise  the  sum  of  1 5,000/. 
or  so  much  thereof  as  Mr.  Middleditch 
should  by  deed  or  will  direct,  and,  subject 
thereto,  to  certain  uses  therein  mentioned, 
with  the  ultimate  remainder  in  fee  to  the 
use  of  Mr.  Middleditch  and  his  heirs ;  the 
deed  of  release  containing  a  clause  of  cesser 
of  the  said  term  of  600  years  after  full 
payment  of  the  monies  raised  under  it,  and 
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of  the  costs  and  expenses  of  the  trustees. 
And  further,  that,  by  a  deed  of  assrgnment 
of  the  25th  of  March  1794,  Lubbock  and 
Clarke,  the  trustees,  by  the  direction  of 
Middleditch,  who  was  a  party  to  the  same, 
assigned  the  premises  in  question,  amongst 
others,  to  Charles  Hammond,  to  hold  for 
the  said  term  of  COO  years,  subject  to  a 
proviso  for  redemption  on  payment  of  the 
sum  of  6,000/.  and  interest. 

It  was  further  proved,  that  Mr.  Middle- 
ditch,  by  his  will,  dated  in  November  1798, 
devised  all  his  real  estates  to  Mangles  and 
Xaddy,  and  their  heirs,  upon  trust,  to  sell 
■o  much  thereof  as  was  necessary  to  pay  all 
monies  due  upon  mortgage  of  any  part  of 
his  estate,  and  all  his  debts  and  legacies, 
and,  as  to  the  residue,  in  trust  for  the  se- 
parate use  ot  his  wife,  her  heirs  and  assigns ; 
and  that  he  died  in  the  year  1799. 

One  of  the  demises  was  laid  in  the  names 
of  Petty,  Mules,  and  Woodley,  the  trustees 
named  in  the  will  of  Mrs.  Middleditch,  after- 
wards Mrs.  M'Kenzie ;  and  one  other  de- 
mise was  laid  in  the  name  of  £1  ton  Hammond, 
who  was  the  personal  representative  of 
Charles  Hammond,  the  mortgagee. 

The  defendant  Cooke  proved,  that,  in 
1799r  a  suit  was  instituted  in  the  Court 
pf  Chancery  for  carrying  into  effect  the 
will  of  Mr.  Middleditch;  in  which  suit, 
amongst  other  persons,  Charles  Hammond, 
the  mortgagee,  was  a  party ;  and  that,  by 
certain  decretal  orders  made  in  the  years 
1801  and  180^,  it  was  ordered  (amongst 
other,  things)  that  monies  should  be  raised 
iy  sale  or  mortgage  of  the  estate,  and  that 
what  was  found  due  on  the  mortgage  should 
be  paid  to  the  mortgagee ;  and  all  further 
directions  and  costs  were  reserved  until 
after  sale  of  the  estates. 

No  evidence  was  given  as  to  any  further 
proceedings  in  the  Chancery  suit,  nor  was 
any  evidence  given  by  Cooke  of  any  title 
io  the  premipes  sought  to  be  recovered, 
though  it  was  proved  that  some  sales  took 
jplace  under  tlie  decree,  and  that  he,  Cooke, 
nad  bought  certain  lots,  not  appearing,  how- 
ever, to  form  any  part  of  the  premises  in 
question. 

The  ease  now  came  on  for  argument. 

tfr.  Serjeant  WUde,  for  the  lessors  of 
the  plaintiff.^-The  Court  is  called  ugcm  to 
presume,  on  behalf  of  the  defendant  Cooke, 


that  the  mortgage*money  advanced  by 
Hammond  in  March  1794  has  been  paid 
off,  and  that  the  term  assigned  to  him  to 
secure  it  has  either  ceased  iinder  the  pro- 
viso of  cesser,  or  has  been  surrendered  to 
the  owners  of  the  inheritance  so  as  to  be 
merged  in  the  fee  now  vested  in  Mangles 
and  Taddy,  the  trustees  under  Mr.  Middle- 
ditch's  will.  To  raise  this  presumption, 
the  defendant  should  at  least  have  shewn 
payment.  An  outstanding  term  always 
enures  to  the  benefit  of  the  owner  of  the 
inheritance,  or  those  who  claim  under  him. 
Cholmondeletf  v.  Clinton  ( 1 ) — Doe  v.  WriglU 
{^y-Doev.HUder^Sy^jispMaU  v.  Kemp^ 
son{4i) — Goodtitle  v.  Jones  {5)~Dob  r.  ^- 
boutn(fi) — Roe  v.  Readell)  —  Emery  v. 
Orocock  {H)-^Tonmsend  v.  Champemown (9) 
—BartleU  v.  2>oiv9ies(10). 

Mr,  Serjeant  Mereweiher^  for  the  defen- 
dants.—Sufficient  appears  to  justify  the 
presumption  of  a  surrender.  The  lessors 
of  the  plaintiff  claim  under  the  Crttstees  of 
Mr.  Middleditch,  who  merely  held  in  trust 
to  concur  in  the  sales  directed  in  the  Chan- 
cery suit,  to  which  the  mortgagee  himself 
was  a  party.  In  that  suit  the  property  was 
treated  as  vested  in  Mangles  and  Taddy. 
Sufficient  ground  therefore  appears  for  the 
presumption  of  a  surrender  of  the  term,  the 
payment  of  the  mortgage  money,  and  thai 
the  defendant  purchased  under  the  autho* 
rity  of  the  Court  of  Chancery. 

Mr,  Serjeant  Wtlie  vras  heard  in  reply. 

Cwr.  edw.  wnii. 


Lord  Chief  Juiiiee  TindtJ,  after  statiiv 
the  case,  now  delivered  the  judgment  of 
the  Court  :^-* 

One  of  the  demises  was  laid  in  the  nam— 
of  Petty,  Mules,  and  Woodley,  the  trustees 
named  in  the  will  of  Mrs.  Middlediteh,  after- 
wards Mrs.  M'Kensie,  and  one  other  de- 
mise was  laid  in  the  name  of  Elton  Ham- 


( 
( 
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1)  Sued  Vend.  &  Parch.  444,  ed«  18S0. 

5)  e  B«m.  h  AM.  710. 
;3)  Ibid.  783. 

(4)  Sng^d.  Vend.  &  Purdi.  44^,  •d.  1850. 

(5)  7  Term  Rep.  47. 

6)  Ibid.«. 

7)  STennRep.  It8. 
(8)  6Mwld.  54. 

9)  1  Yonog  &  J.  538. 

10)  3  Bant.  &  Cresf.  616. 
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inonc!,  viho  was  the  personal  representative 
of  Charles  Hammona,  the  mortgagee. 

It  is  obvious,  therefore,  that  the  objec- 
tion taken  by  the  defendant  Cooke  cannot 
prevail,  unless  it  can  be  shewn  that  the 
terra  of  600  years  created  in  1794  had 
either  ceased  under  the  proviso  of  cesser, 
or  had  been  surrendered  to  the  owners  of 
the  inheritance ;  for,  if  the  term  is  still  out- 
standing, the  plaintiff  may  recover  on  the 
latter  demise. 

In  order  to  lay  the  foundation  for  a  pre- 
sumption that  the  term  had  so  merged,  the 
defendant  Cooke  proved,  that,  in  1799,  a 
suit  was  instituted  in  the  Court  of  Chancery 
for  carrying  the  will  of  Mr.  Middleditch 
into  effect,  in  which  suit,  amongst  other 
persons,  Charles  Hammond,  the  mortgagee, 
was  a  party ;  and  that,  by  certain  decretal 
orders,  made  in  the  years  1801  and  1802, 
it  was  ordered  (amongst  other  things)  that 
money  should  be  raised  by  sale  or  mortgage 
of  the  estate,  and  that  what  was  found  due 
on  the  mortgage  should  be  paid  to  the 
mortgagee,  and  all  further  directions  and 
costs  were  reserved  until  after  sale  of  the 
estates.  No  evidence  was  given  as  to  any 
further  proceedings  in  the  Chancery  suit, 
nor  was  any  evidence  given  by  Cooke  of 
any  title  to  the  premises  sought  to  be  reco- 
vered, though  it  was  proved  that  some  sales 
took  place  under  the  decree,  and  that  he, 
Cooke,  had  bought  certain  lots,  not  appear- 
ing however  to  form  any  part  of  the  premises 
in  question. 

In  this  state  of  things,  the  Court  is  called 
upon  to  say,  that  the  jury  ought  to  have 
presumed  that  the  mortgage  money  was 
paid  off,  and  that  the  term  had  either  ceased 
under  the  proviso,  or  had  been  surrendered 
to  the  owners  of  the  inheritance,  so  as  to  be 
now  merged  in  the  legal  estate  vested  in 
Mangles  and  Taddy,  the  trustees  under  Mr* 
Middleditch's  wiU. 

The  question  is,  whether  such  presump- 
tion ought  to  be  made.  We  are  all  of 
opinion,  that,  under  the  circumstances  stated 
in  this  case,  it  ought  not. 

No  case  can  be  put  in  which  any  pre- 
sumption has  been  made,  except  where  a 
title  has  been  shewn  by  the  party  who  calls 
for  the  presumption,  good  in  substance, 
but  wanting  some  collateral  matter  neces- 
sary to  make  it  complete  in  point  of  form. 

Id  such  a  case,  where  the  possession  is 
Vol.  VII.  C.P. 


shewn  to  have  been  consistent  with  the  ex- 
istence of  the  fact  directed  to  be  presumed, 
and  in  such  cases  only,  has  it  ever  been 
allowed. 

Thus,  in  Lade  v.  Holford(U),  Lord 
Mansfield  declared  that  he  and  many  of  the 
Judges  had  resolved  never  to  suffer  a  plain- 
tiff in  ejectment  to  be  nonsuited  by  a  term 
standing  out  in  his  own  trustee,  or  a  satis* 
fied  term  set  up  by  a  mortgagor  against  a 
mortgagee,  but  that  they  would  direct  the 
jury  to  presume  it  surrendered.  So,  in 
England  v.  Slade(li)—yfheTe  the  lessor  of 
the  plaintiff  claimed  under  a  lease  from 
John  Pym,  and  it  appeared  that  the  estate 
had  been  devised  by  John  Pym's  father  to 
trustees,  in  trust  to  convey  to  John  Pym  on 
his  coming  of  age,  and  in  the  meantime  for 
his  maintenance— it  was  held,  that,  though 
John  Pym  only  came  of  age  in  1788,  and 
the  trial  took  place  in  March  1791,  the 
jury  might  presume  a  conveyance  to  John 
Pym  from  the  trustees,  which  it  was  their 
duty  to  make,  and  what  a  court  of  equity 
would  have  compelled. 

And,  where  the  same  facts  arose  in  the 
case  of  Doe  d.  Bowerman  v.  Syh<mm(lS)t 
Lord  Kenyon  said,  that,  in  all  cases  where 
trustees  ought  to  convey  to  the  beneficial 
owner,  he  would  leave  it  to  the  jury  to  pre- 
sume, where  such  a  presumption  could  rea- 
sonably be  made,  that  they  had  a>nveyed 
accordingly,  in  order  to  prevent- a  just  title 
from  being  defeated  by  a  matter  of  form. 

Again,  in  Doe  v.  Hilder^  the  surrender 
of  a  mortgage  was  directed  to  be  presumed 
in  favour  of  a  judgment-creditor,  who  had 
seized  the  land  in  question  under  an  elejgU 
taken  out  upon  a  judgment  obtained  against 
the  owner  of  the  inheritance. 

And,  lastly,  in  Doe  v.  Wright,  the  pre- 
sumption  was  in  favour  of  the  person  who 
was  proved  to  be  heir-at-law,  against  the 
defendant  claiming  as,  but  failing  in  proving 
himself  to  be,  the  heir. 

In  all  these  cases,  the  presumption  has 
been  made  in  favour  of  the  party  who  haa 
proved  a  right  to  the  beneficial  ownershio ; 
the  possession  has  been  consistent  with  the 
existence  of  the  surrender  required  to  be 
presumed,  and  has  made  it  not  unreasonable 

(11)  Bull.  N.P.  110. 

(12)  4  Term  lUp.  68f« 

(13)  7T«nnB«p.f. 
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to  belitve  that  tlio  surrender  should  have 
been  made  in  fact;  and  the  presumption 
has  been  made  accordingly^  in  order  to  pre- 
vent justice  from  being  defeated  by  a  mere 
formal  objection. 

But,  here,  we  are  called  upon  to  declare 
that  the  presumption  ought  to  have  been 
made  in  favour  of  a  person  who  has  proved 
DO  right  to  the  possession,  no  title,  no  con- 
veyance ;  a  person  who  stands  upon  ilie 
mere  naked  possession,  without  any  evi- 
dence how  or  when  he  acquired  it ;  and, 
what  is  stronger  against  the  defendant,  he 
lays  before  the  jury  only  a  partial  state- 
ment of  the  ground  of  presumption,  for  he 
proves  only  the  commencement  of  the  pro- 
peedinga  in  equity,  without  shewing  their 
termination.  Under  these  circumstances, 
the  Court  think  that  the  defendant  has  not 
placed  himself  in  a  condition  to  call  for  any 
presumption  in  his  favour,  inasmuch  as,  for 
anything  that  appears  to  the  contrary,  the 
presumption  which  is  asked  for  would  rather 
tend  to  defeat  than  to  promote  the  ends  of 
justice. 

We  therefore  think  that  the  verdict  should 
remain  for  the  plaintiffs. 

Postea  to  the  plaintiffs. 


1829.     7 

J   I     Q       >     KBHBLE  V.   FARREK. 

Liquidated  datnages — What  ihall  be. 

By  an  agreement  eontaimng  various  sttpu* 
laliofM  of  different  degrees  of  innportancet 
Mam^  relating  to  matters  of  certain  and  some 
of  uf^ertain  nature  and  amount^  it  was  pro* 
vided,  thatf  in  case  of  the  breach  by  either 
party  of  any  stipulation  ther^n  contained^ 
he  should  pay  to  the  other  1,000/.,  which 
man  was  declared  to  be  liquidated  and  ascer* 
temerf  damages^  and  not  a  penalty  or  penal 
turn,  or  in  the  nature  thereof.  In  an  action 
ioT  the  breach  of  a  clause  of  an  uncertain  na- 
l«re  r-^^eld,  that  the  sum  agreed  upon  as 
slipuilatH  damages^  was  a  penal  $um  only. 

This  was  an  action  of  assumpsit  by  the 
manager  of  Covcnt  Garden  Theatre  against 
an  actor,  to  recover  the  sum  of  1,000/.  as 
liquidated  damages  for  the  breach  of  an 
agreement  to  perfbrm  at  the  theatre  for  a 
certain  period. 


By  the  agreement  in  question^  the  de« 
fendant  had  engaged  himself  to  act  as  a  prin* 
cipal  comedian  at  Covent  Garden  Theatre 
for  four  seasons,  commencing  with  Octo- 
ber 1828,  and  in  all  things  to  conform  to 
the  usual  regulations  of  the  theatre.  The 
plaintiff  agreed  to  pay  the  defendant  8/. 
6».  8f/.  every  night  on  which  the  theatre 
should  be  open  for  theatrical  performances 
during  the  ensuing  four  seasons ;  and  that 
the  defendant  should  be  allowed  one  benefit 
night  during  each  season,  on  certain  terms 
therein  contained.  The  agreement  alao 
contained  a  clause  providing,  that»  if  either 
of  the  parties  should  neglect  or  refuse  to 
fhlfil  the  said  agreement^  or  any  part  thereof 
or  any  stipulation  therein  contained^  auch 
party  should  pay  to  the  other  the  sum 
of  1,000/.,  to  which  sum  it  waa  thereby 
agreed  that  the  damages  sustained  by  any 
such  omission,  neglect,  or  refusali  should 
amount ;  and  which  sum  was  thereby  de- 
clared by  the  said  parties  to  be  Hqmdated 
and  ascertained  damages,  and  noi  a  penally 
or  penal  sum,  or  in  the  nature  thereof. 

The  breach  alleged  in  the  deciaratkm 
was,  that  the  defendant  refused  to  act 
during  the  second  season.  At  the  trial 
the  jury  gave  a  verdict  for  the  plaintiffs 
damages  750/. ;  subject  to  a  motion  for  in- 
creasing the  damages  to  l,000/.»  if  the 
Court  should  be  of  opinion  that  the  plain- 
tiff was  entitled  to  the  whole  sum  clainied« 
as  liquidated  or  ascertained  damages. 

Mr,  Serjeant  Wilde,  in  the  laat  termi  ac- 
cordingly obtained  a  rule  iitst. 

Mr.  Serjeant  Spankie  shewed  cause.-* 
Where  an  agreement  contains  several  stipu- 
lations, some  of  them  touching  matters  of 
great  importance  to  the  parties,  and  others 
matters  ofjittle  or  no  consequence,  a  cove- 
nant for  liquidated  damages  generally,  upon 
any  violation  of  the  agreement,  is  not  to  be 
carried  into  effect,  how  strong  soever  the 
language  may  be;  but,  if  the  agreemens 
consist  only  of  a  single  stipulation,  or  iha 
covenant  for  liquidated  damages  be  con- 
fined to  any  specific  breach,  such  covenant 
may  be  enforced.  This  rale  is  no  violation 
of  that  which  provides  that  written  instra* 
ments  shall  be  consfrncd  according  to  the 
evident  intent  of  the  parties.  The  paitaas 
might  Iiave  intended  here,  that  the  dd^ 
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dant  should  forfeit  the  full  penalty  if  he 
quitted  Covent  Garden  Theatre,  to  join  the 
rival  establishment;  but  they  never  could 
have  meant  that  the  same  penalty  should 
attach  on  his  failure  to  attend  a  single  re« 
hearsal,  or  on  the  plaintiff's  omitting  to  pay 
a  single  night's  salary.     But,  as  the  cove- 
nant for  liquidated  damages  over-rides  the 
whole  of  the  stipulations  contained  in  the 
agreement,  the  Court  cannot  say  to  which 
in  particular  it  was  intended  to  apply;  it 
must  be  left  to  the  jury  to  ascertain  the 
probable  damage.    In  AztUy  v.  Weldmi(\\ 
which  was  an  action  on  an  agreement  simi- 
lar  to  the  present,  containing  a  general 
stipulation  for  liquidated  damages  in  equally 
strong  terras,  Mr.  Justice  Heath  said — 
^'  Where  articles  contain  covenants  for  the 
performance  of  several  things,  and  then  one 
large  sum  is  stated  at  the  end,  to  be  paid 
upon  breach  of  performance,  that  must  be 
considered  as  a  penalty.     But  where  it  is 
agreed  that  if  a  party  do  such  a  particular 
thing,  such  a  sum  shall  be  paid  by  him, 
there  the  sum  stated  may  be  treated  as 
liquidated  damages.''    Mr.  Justice  Chambre 
said — **  There  is  one  case  in  which  the  sum 
agreed  for  must  always  be  considered  as  a 
penalty,  and  that  is,  where  the  payment  of 
a  smaller  sum  is  secured  by  a  larger.     In 
this  case,  it  is  impossible   to  garble  the 
covenants,  and  to  hold  that  in  one  case  the 
plaintiflT  shsll  recover  only  for  the  damngea 
sustained,  and,  in  another,  that  he  shall  re- 
cover the  penalty.     The  concluding  clause 
applies  equally  to  all  the  covenants."    And 
Lord  Chief  Justice  Eldon  said— *' There 
are  many  instances  of  the  defendant's  mis- 
conduct which   are  made  the   subject  of 
specific  'fines  by  the  laws  of  the  theatre. 
Are  we,  then,  to  hold,  that,  if  the  defendant 
happens  to  ofllend  in  a  case  which  has  been 
ao  provided  for  by  those  laws,  she  shall  pay 
only  %s.  Od.t  or  5f. :  but,  if  she  offend  in  a 
ease  which  has  not  been  so  provided  for, 
she  shall  pay  200/.  ?"     Street  v.  Rigby  (2) 
recognises  A  if  ley  v.   Weldon.     In  Lowe  v. 
Peers  {9)^  ReiUy  v.   Jones  {4t),    Barton  v. 
Cr/o9«-(5),  Farrani  v.  0/mtitf(G),  and  Crii' 

(1)  t  Bot.  k  PuL  946. 
(t)  6VM.ai». 

(3)  4  Burr.  VS^o. 

(4)  1  BiDg.  sot. 

(5)  HoH't  N.P.C.  43. 
(6)SBani.ftAM,tf9f. 


dee  V.  BoUoH  (7),  the  several  contracts  had 
hut  a  single  object,  or  the  stipulations  for 
liquidated  damages  were  respectively  con- 
fined to  a  single  specific  breach.  In  Daoies 
V.  Penton{S),  Mr.  Justice  Bayley  said— • 
"  We  must  look  at  all  parts  of  the  instru- 
ment, in  order  to  ascertain  whether  it  was 
the  intention  of  the  parties  that  the  sum  of 
500L  should  be  a  penalty  or  liquidated  da- 
mages. Now,  where  the  sum  which  is  to  be 
the  security  for  the  performance  of  an  agree- 
ment to  do  several  acts,  will,  in  case  of 
breaches  of  the  agreement,  be  in  some  fin- 
stances  too  large,  and  in  others  too  small  a 
compensation  for  the  injury  thereby  occa- 
sioned, that  sum  is  to  be  considered  a  pe- 
nalty." Mr.  Justice  Holroyd — "  We  muse 
look  to  the  nature  of  the  agreement  and  of 
the  sum  to  be  paid,  in  order  to  ascertain 
whether  the  sum  which  was  to  secure  the 
performance  of  the  agreement  was  intended 
to  be  a  penalty  or  liquidated  damages."  Mr. 
Justice  Littledale — "  Since  the  statute  8  &  9 
W.  3,  parties,  in  framing  agreements,  have 
frequently  changed  the  word  penalty  for 
liquidated  damages  /  but  the  mere  alteration 
of  the  term  cannot  alter  the  nature  of  the 
thing :  and  if  the  Court  see,  upon  the 
whole  agreement,  that  the  parties  intended 
the  sum  to  be  a  penalty,  they  ought  not  to 
allow  one  party  to  deprive  another  of  the 
benefit  to  be  derived  from  the  statute.  In 
Randal  v.  Everest  (9),  where  an  agreement 
(not  under  seal)  contained  a  clause  that  the 
party  neglecting  to  comply  with  his  part  of 
the  agreement  should  pay  the  sum  of  lOOL, 
mutually  agreed  upon  to  be  the  damages 
ascertained  and  fixed  on  breach  thereof*.— it 
was  held  that  the  party  making  default  waa 
not  liable  beyond  the  damages  actually  sus- 
tained. Lord  Tenterden  said,  that,  **  wliether 
the  term  penally  or  liquidated  damages  be 
used  in  the  agreement,  a  party  who  claima 
compensation  for  default  shall  only  be  allow- 
ed to  recover  what  damage  he  has  really 
sustained."  Here,  the  plaintiff  has  had  the 
benefit  of  the  defendant's  services  for  a 
portion  of  the  time ;  he  is  clearl/  not  en* 
titled  to  the  full  penalty  also.  Pothier,  in 
his  Traifis  des  Obligations  (10),  savs— "  I 
cannot  receive  the  whole  of  the  penalty,  and 

(7)  3  Car.  Ac  P.  t40. 

(8)  6Bsro.&Cr«M.il6. 

(9)  1  Moo,  &  Malk,  41. 

(10)  Part  f,  cli.5,  srt.3,  pl.35l. 
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enjoy  in  part  the  benefit  of  my  right  of  ser- 
vitude :  I  cannot  at  the  same  time  have  tlie 
one  and  the  other." 

Mr,  Serjeant  WUde^  in  support  of  his 
rule. — The  intention  of  the  parties  is  to  be 
collected  from  the  language  of  the  agree- 
ment. However  unreasonable  the  contract 
may  appear  to  be,  still,  if  the  intention  of 
the  parties  be  manifest,  it  must  be  carried 
into  effect.  In  AslUy  v.  JVeldon,  the  ques- 
tion was  treated  entirely  as  one  of  intention. 
As  applied  to  some  parts  of  the  agreement, 
the  sum  fixed  upon  as  stipulated  damages 
may  appear  exorbitant  and  unreasonable,  but 
the  parties,  in  thus  fixing  the  amount,  pro- 
bably had  in  view  the  impossibility  of  ascer- 
taining the  precise  extent  of  the  damages 
resulting  from  each  specific  breach.  In 
Davies  v.  Penton  the  decision  turned  on  the 
fact  of  the  defendant  having  waived  his  right 
to  insist  on  liquidated  damages. 

Cur  adv.  mUt. 

Lard  Chief  Justice  Tindal  now  delivered 
the  judgment  of  the  Court : — 

This  is  a  rule  which  calls  upon  the  de- 
fendant to  shew  cause  why  the  verdict 
which  has  been  entered  for  the  plaintiff 
for  750/.,  should  not  be  increased  to  1,000/. 

The  action  was  brought  upon  an  agree- 
ment made  between  the  plaintiff  and  the 
defendant,  whereby  the  defendant  agreed 
to  act  as  a  principal  comedian  at  the  Theatre 
Royal,  Covent  Garden,  during  the  four 
then  next  seasons,  commencing  in  October 
1828,  and  also  to  conform  in  all  things  to 
the  usual  regulations  of  the  said  Theatre 
Royal,  Covent  Garden;  and  the  plaintiff 
agreed  to  pay  the  defendant  3/.  6«.  Sd. 
every  night  on  which  the  theatre  should 
be  open  for  theatrical  performances  during 
the  next  four  seasons,  and  that  the  de« 
fendant  should  be  allowed  one  benefit 
night  during  each  season,  on  certain  terms 
therein  specified.  The  agreement  also'con- 
tained  a  clause,  that,  if  either  of  the  parties 
should  neglect  or  refuse  to  fulfil  the  said 
agreement,  or  any  part  thereof,  or  any 
stipulation  therein  contained,  such  party 
should  pay  to  the  other  the  sum  of  1 ,000/., 
to  which  sum  it  was  thereby  agreed  that 
the  damages  sustained  by  any  such  omis- 
sion, neglect,  or  refusal,  should  amount ; 
and  which  sum  was  thereby  declared  by 
the  said  parties  to  be  liquidated  and  ascer- 


tained damages,  and  not  a  penalty  or  penal 
sum,  or  in  the  nature  thereof. 

The  breach  alleged  in  the  declaration 
was,  that  the  defendant  refused  to  act 
during  the  second  season,  for  which  breach 
the  jury  on  the  trial  assessed  the  damages 
at  750/.,  which  damages  the  plaintiff  con- 
tends ought  by  the  terms  of  the  agreement 
to  have  been  assessed  at  1,000/. 

It  is,  undoubtedly,  difficult  to  suppose 
any  words  more  precise  or  explicit  than 
those  used  in  the  agreement;  the  same 
declaring  not  only  affirmatively  that  the 
sum  of  1,000/.  should  be  taken  as  liquidated 
damages,  but  negatively  also,  that  it  should 
not  be  considered  as  a  penalty,  or  in  the 
nature  thereof.  If  the  clause  had  been 
limited  to  breaches  which  were  of  an  un- 
certain nature  and  amount,  we  should  have 
thought  it  would  have  had  the  effect  of 
ascertaining  the  damages  upon  any  suck 
breach  at  1,000/.;  for,  we  see  nothing 
illegal  or  unreasonable  in  the  parties  by 
their  mutual  agreement  settling  the  amount 
of  damages  uncertain  in  their  nature  at 
any  sum  upon  which  they  may  agree.  In 
many  cases,  such  an  agreement  fixes  that 
which  it  is  almost  impossible  accurately  to 
ascertain;  and,  in  all  cases,  it  saves  the 
expense  and  difficulty  of  bringing  witnesses 
to  that  point.  But,  in  the  present  case, 
the  clause  is  not  so  confined  ;  it  extends  to 
the  breach  of  any  stipulation  by  either 
party.  If,  therefore,  on  the  one  hand, 
the  plaintiff  had  neglected  to  make  a  single 
payment  of  3/.  6<.  Sd.  per  day,  or,  on  the 
other  hand,  the  defendant  had  refused  to 
conform  to  any  usual  regulation  of  the 
theatre,  however  minute  or  unimportant, 
it  must  have  been  contended  that  the  clause 
in  question,  in  either  case,  would  have 
given  the  stipulated  damages  of  1,000/. 
But,  that  a  very  large  sum  should  become 
immediately  payable,  in  consequence  of 
the  non-payment  of  a  very  small  sum,  and 
that  the  former  should  not  be  considered 
as  a  penalty,  appears  to  be  a  contradiction 
in  terms,  the  case  being  precisely  that  in 
which  courts  of  equity  have  always  re- 
lieved, and  against  which  courts  of  law 
have,  in  modern  times,  endeavoured  to  re- 
lieve by  directing  juries  to  assess  the  real 
damages  sustained  by  the  breach  of  the 
agreement. 

It  has  been  argued  at  the  bari  that  the 
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liquidated  damages  apply  to  those  breaches 
of  the  agreement  only  which  are  in  their 
nature  uncertain,  leaving  those  which  are 
certain  to  a  distinct  remedy,  by  the  verdict 
of  a  jury.     But  we  can  only  say,  that,  if 
such  is  the  intention  of  the  parties,  they 
have  not  expressed  it,  but  have  made  the 
clause    relate,   by  express    and  positive 
terms,  to  all  breaches  of  every  kind.    We 
cannot,  therefore,  distinguish  this  case,  in 
principle,  from  that  of  Aslley  v.  WeldoUi 
m  which  it  was  stipulated  that  either  of 
the  parties  neglecting  to  perform  the  agree- 
ment, should  pay  to  the  other  of  them  the 
full  sum  of  200/.,  to  be  recovered  in  his 
Majesty's  Courts  at  Westminster: — here 
there  was  a  distinct  agreement  that  the 
sum  stipulated  should  be  liquidated  and 
ascertained  damages ;  there  were  clauses 
in  the  agreement,  some  sounding  in  uncer- 
tain damages,  others  relating  to  certain 
pecuniary  payments ;  the  action  was  brought 
for  the  breach  of  a  clause  of  an  uncertain 
nature  ;  and  yet  it  was  held  by  the  Court, 
that,  for  this  very  reason,  it  would  be  ab- 
surd to  construe  the  sum  inserted  in  the 
agreement  as  liquidated  damages,  and  it 
was  held  to  be  a  penal  sum  only.     As  this 
case  appears  to  us  to  be  decided  on  a  clear 
and  intelligible  principle,  and  to  apply  to 
that  under  consideration,  we  think  it  right 
to  adhere  to  it ;  and  this  makes  it  unneces- 
sary to  consider    the   subsequent  cases, 
which  do  not  in  any  way  break  in  upon  it. 
The  verdict  must  stand,  and  the  rule  for 
increasing  the  damages  be  discharged. 

Rule  discharged. 


1 829.       7  BENLET  V.  THE  MAYOR  AMD  BUR- 
July  8.     3        OESSES  OF  LYME  REGIS. 

Practice — Bail  in  error. 

In  an  action  against  a  corporation,  the  fact 
of  a  party  being  one  of  the  burgesses,  is  no 
objection  to  his  qualification  as  bail  in  error* 

Mr,  Serjeant  Wilde,  on  the  part  of  the 
plaintiff,  opposed  one  of  the  bail  in  error  in 
this  cause,  on  the  ground  of  his  being  a 
member  of  the  corporation  (a  burgess),  and 
therefore  one  of  the  defendants. 

The  Court  oyerruled  the  objection. 


1829         C^ALSH,   BART.,   AK1>  ANOTHER, 
J   .       *       <     EXECUTORS  OF  SIR  KtSXRACHBTy 
"  y     '      V.   V.  FUS8BLL. 

Covenant — to  indemnify  a  parish  against 
settlement  of  paupers, 

A  covenant  by  a  lessee  with  the  lessor,  to 
indemnify  the  parish  in  which  the  demised 
premises  lay  **  from  all  costs  by  reason  of  his 
\i/ie  lessee* s)  tahing  an  apprentice  or  servant 
who  should  thereby  gain  a  settlement : " — Held 
valid. 

This  was  an  action  of  covenant.  The 
question  which  arose  on  the  pleadings  was, 
whether  a  covenant  with  the  lessor  of  pre* 
mises,  that  the  lessee  would  indemnify  the 
parish  of  Elm  from  all  costs,  by  reason  of 
his  taking  an  apprentice  or  servant  who 
should  thereby  gain  a  settlement,  was  a 
valid  covenant. 

The  case  was  argued  in  Michaelmas  term 
1828,  by  Mr.  Serjeant  Wilde  for  the  plain- 
tiffs, and  Mr.  Serjeant  StepJten  for  the  defen- 
dant (see  the  report,  ante,  p.  25),  when  the 
Court'  directed  another  argument.  The 
second  argument  accordingly  took  place  on 
a  former  day  in  this  term. 

Mr.  Serjeant  Wilde  contended,  that  a 
pauper  has  no  privilege  to  claim  a  settle- 
ment in  one  place  rather  than  another; 
that,  being  entitled  to  relief  wherever  he  is 
settled,  the  place  of  settlement  is  a  matter 
of  indifference ;  and  that,  with  respect  to 
the  overseers,  although  a  covenant  to  pay  a 
sum  in  discharge  of  a  liability  to  the  parish 
had  been  held  to  be  illegal,  a  contract  of 
indemnity  never  had  been  held  void. 

Mr.  Serjeant  Stephen  contended  that  the 
covenant  had  the  effect  of  preventing  the 
defendant  from  hiring  apprentices  and  ser- 
vants out  of  other  parishes  than  that  of 
Elm,  and  was  tlius  contrary  to  the  spirit  of 
the  poor  laws,  inasmuch  as  it  would  prevent 
the  poor  from  bettering  their  condition,  and 
that  it  had  a  tendency  to  make  the  overseers 
less  mindful  of  their  duty. 

Ct«r.  adv,  vuli. 

Lord  Chief  Justice  Tindal  delivered  the 
judgment  of  the  Court : — 

The  plaintiffs  declared  in  covenant,  as 
executors  of  Sir  Henry  Strachey,  upon  an 
indenture  of  demise  bearing  date  the  12th 
of  March  1792,  and  made  between  the  said 
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Sir  Henry  of  the  one  part,  and  the  said  de- 
fendant of  the  other  part,  by  which  certain 
premises  were  demised  to  the  defendant 
for  a  term  not  yet  expired;  and  the  said 
indenture  contained  a  covenant  by  the  de- 
fendant, for  himself,  his  executors,  admi- 
nistrators, and  assigns,  that  he  did,  in  and 
by  the  said  indenture,  covenant,  promise, 
and  grant  to  and  with  the  said  Sir  Henry, 
his  heirs  and  assigns,  amongst  other  things, 
that  he,  the  said  defendant,  his  executors, 
administrators,  or  assigns,  should  and  would, 
from  time  to  time,  and  at  all  times  there- 
after, fully  and  clearly  save  harmless  the 
churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Elm  for  the  time  being, 
and  all  and  singular  other  owners   and 
occupiers  of  lands  and  tenements,  and  the 
inhabitants  of  or  within  the  parish  of  Elm 
for  the  time  being,  of  and  from  all  manner 
of  costs,   rates,   taxes,   assessments,   and^ 
charges  whatsoever,  for  or  by  reason  or  by 
means  of  the  said  defendant,  his  executors, 
administrators,   or  assigns  taking  an  ap- 
prentice or  servant  who  should  thereby 
gain  a  settlement  within  or  become  charge- 
able to  the  parish  of  Elm  aforesaid ;  and 
then  assigned  as  a  breach,  that  the  defen- 
dant would  not  indemnify  and  save  harm- 
less the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Elm  from  all 
costs  by  reason  of  his  taking  an  apprentice 
or  servant  who  should  thereby  gain  a  set- 
tlement, but,  on  the  contrary  thereof,  he, 
the  said  defendant,  after  the  making  of  the 
said  indenture,  and  after  the  death  of  the 
said  Sir  Henry,  and  during  the  continuance 
of  the  said  term,  to  wit,  on  the  Ist  of  De- 
cember 1826,  took  a  certain  servant,  to 
wit,  one  William  Lansdown,  within  the  true 
intent  and  meaning  of  the  said  indenture, 
and  the  said  William  Lansdown,  by  reason 
of  his  being  such  servant  to  the  said  de- 
fendant, did  gain  a  settlement  within  the 
parish  of  Elm  aforesaid,  and  within  the 
true  intent  and  meaning  of  the  said  inden- 
ture, to  wit,  in  the  parish  aforesaid,  in  the 
county  aforesaid,  anid,  having  gained  such 
settlement,  became  chargeable  to  the  parish 
of  Elm. 

The  defendant  pleaded  several  pleas  in 
bar,  to  which  there  was  a  demurrer  and 
joinder ;  and  the  question  which  ultimately 
aroee  was — whether  the  covenant  was  a 
valid  covenant  in  law. 


Tt  was  contended,  on  the  part  of  the  de- 
fendant— first,  that  the  plaintiffs  had  no 
interest  which  would  authorize  them  to 
mointain  an  action — secondly,  that  the  co- 
venant was  void,  on  the  ground  that  it  was 
unreasonable^  that  it  was  in  restraint  of 
trade,  and  that  it  was  against  the  policy  of 
the  poor  laws,  inasmuch  as  it  took  away 
from  the  overseers  any  reason  for  economyt 
and  was  injurious  to  the  poor  themselves. 
But  we  do  not  think  any  of  the  objection^ 
maintainable  ;  for,  as  to  the  first,  the  cove- 
nant being  an  express  covenant  with  the 
lessor,  and  not  being  a  covenant  running 
with  the  land,  an  action  lies  for  the  brea^ 
thereof  in  the  name  of  the  personal  repre- 
sentative of  the  covenantee,  who  becomes 
a  trustee  for  the  persons  (whoever  they 
may  be)  who  are  bene^cially  interested  In 
the  performance  of  the  covenant ;  and,  as 
to  the  objections  to  the  covenant  itself,  we 
do  not  think  any  of  the  consequences  above 
stated  flow  so  naturally  and  necessarily 
from  the  observance  of  this  covenant  as 
to  call  upon  the  Court  to  hold  it  tp  be 
void. 

It  is  not  contended  that  the  covenant  is 
illegal  on  the  ground  of  the  breach  of  any 
direct  rule  of  law,  or  the  direct  violation 
of  any  statute  ;  and  we  think,  to  hold  it  to 
be  void  on  the  ground  of  its  impolicy  or 
inconvenience,  we  ought  to  be  clearly  satis- 
fied that  the  performance  of  it  would  be 
necessarily  attended  with  injury  or  incon- 
venience to  the  public.  But  such  is  not 
the  case.  There  is  nothing  in  the  covenant 
which  will  prevent  the  poor  generally  from 
being  employed  by  the  defendant.  He 
may  employ  as  servants  or  apprentices  the 
poor  of  that  parish,  who  may  be  sufficient 
for  the  service  of  the  mill :  he  may  employ 
in  those  capacities  the  poor  who  have  set- 
tlements in  other  parishes,  but  who  have 
certificates  from  those  parishes ;  or  he  may, 
in  the  case  of  servants,  hire  them  for  a 
smaller  term  than  a  year,  and  thereby  pre- 
vent them  altogether  from  gaining  a  settle- 
ment. There  is,  therefore,  no  general  re- 
straint of  the  poor  from  being  employed  in 
the  service  of  the  defendant  in  this  parish. 
And,  as  to  any  abstract  right  in  a  pauper 
to  obtain  a  settlement  in  any  parish  he 
chooses  to  select,  as  he  must  have  a  settle- 
ment somewhere,  the  law  will  not  consi- 
der a  aettlement  in  one  parish  rather  thm 
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another  as  any  benefit  to  the  poor.  If  the 
objections  urged  in  this  case  had  been  en* 
tided  to  weight,  we  think  they  would  not 
have  been  omitted  in  The  Mayor  of  Congleton 
v.  PatlUoniX);  for,  although  the  question 
in  that  case  was,  whetlier  or  not  the  cove- 
nant ran  with  the  land,  this  objection  would 
at  once  have  put  an  end  to  the  action.  And 
in  a  case  of  Hill  and  Others  v.  Easiaff^ 
which  was  argued  in  the  King's  Bench,  in 
Easter  term  1819,  where  an  action  of  debt 
was  brought  upon  a  bond  conditioned  that 
the  obligors,  who  were  the  churchwardens 
and  overseers  of  one  parish,  should  indem- 
nify the  obligees,  who  were  the  church- 
wardens and  overseers  of  another  parish, 
and  all  the  inhabitants  of  that  parish,  from 
all  costs,  charges,  and  expenses  which 
might  be  incurred  by  the  latter  parish,  by 
reason  of  one  Stevenson  having  put  himself 
apprentice  to  one  Moor  in  the  latter  parish, 
the  Court  gave  judgment  for  the  plaintiffs ; 
and  some  of  the  objections  above  raised 
would  have  applied  as  well  to  that  case  as 
to  the  one  before  us. 

Upon  the  whole,  we  think  that  the  judg- 
ment in  this  case  should  be  given  for  the 
plaintifllb. 

Judgment  for  the  plaintiffi. 


He  cited  Bishop  Y.  Lhjfd(X)t  and  Rex  v. 

Clarke  (2). 

Mr*  Serjeant  Wilder  in  support  of  his 
rule,  submitted  that  the  privilege  claimed 
was  one  attached  to  the  court  and  not  to  the 
individual;  that  the  personal  attendance  of 
tlie  ofHcers  of  the  court  could  not  be  dis- 
pensed with  ;  and  that  the  court  would  take 
judicial  notice  of  the  duties  required  from 
its  officers.  He  referred  to  tlie  case  of  T/te 
Mayor  of  Norwich  v.  Berry  {3),  where  an 
attorney  of  tliis  court,  who  was  also  a  mem- 
ber of  the  corporation  of  Norwich,  was  held 
to  be  exempted  from  serving  an  office  in  the 
corporation,  on  the  ground  of  his  supposed 
attendance  in  dourt* 

Cur.  ode*  vuli. 

Lord  Chief  Justice  Tindal  now— -aAer 
reading  some  extracts  from  the  report  of 
the  commissioners  appointed  by  parliament 
to  inquire  into  the  duties  and  emoluments 
of  the  officers  of  the  various  courts  of  jus* 
tice  in  Great  Briuin,  published  in  1816, 
which  tended  to  shew  that  the  Clerk  of  the 
Treasury  is  bound  to  attend  personally — 
said  that  the  duties  of  overseer  were  clearly 
incompatible  with  such  personal  attendance, 
and  that  therefore  the  rule  for  the  writ  of 
privilege  must  be  made— ' 

Absoluie^ 


1829       7 
Julys.    }     Ex  parte  mmzM. 

Overseer — Exemption  from  duty  of  serv- 
ing the  (^pee  of 

The  Clerk  of  the  Treasury  of  this  Court 
is  not  liable  to  serve  the  office  of  overseer, 

Mr.  Serjeant  Wilde^  on  a  former  day, 
obtained  a  rule  nisi  for  a  writ  of  privilege 
to  exempt  the  applicant,  the  Clerk  of  the 
Treasury  of  this  Court,  from  liability  to 
serve  the  office  of  overseer  of  the  poor  of 
the  parish  of  St.  Giles,  on  the  ground  of 
his  duty  requiring  his  constant  personal  at- 
tendance on  the  Court. 

Mr.  Serjeant  Merewether^  contra,  con- 
tended that  the  office  of  Clerk  of  the  Trea- 
sury did  not  require  personal  attendance. 

(1)  10  EMt,  ISO. 


1829.      7 
July  8.    3 

Practice — Rule  to  plead. 

In  assumpsitt  the  Court  mill  not  allow  a 
parly  to  plead  specially  (with  the  general 
issue  J  that  which  may  be  given  in  evidence 
under  the  general  issue,  unless  the  plea  be 
simple,  and  tending  to  a  single  issue* 

This  was  an  action  of  assumpsit  for 
money  had  and  received,  money  lent,  money 
paid,  &c. 

Mr.  Serjeant  Russell,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi  to  plead 
several  matters — first,  the  general  issue — 

(1)  Bonb.tf5. 

(«)  1  Tenn  Rep.  679. 

(3)  4  Burr.  J109  j  ■.  c.  1  Sir  W.  Bl.  636. 
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secondly,  *^  Tbat,  before  the  said  times  in 
the  said  first,  second,  and  third  counts  men- 
tioned, to  wit,  on  the  day  and  year  aforesaid, 
to  wit,  at  &c.  aforesaid,  the  said  plaintiff 
and  divers  other  persons  had  entered  into 
and  become  and  then  were  shareholders 
and  partners  together  in  a  certain  partner- 
ship or  company,  called  the  Cornwall  and 
Devonshire  Mining  Company,  and  remained 
and  continued  such  partners  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto ;  that 
the  said  several  sums  of  money  so  alleged 
to  have  been  lent  and  advanced,  and  paid, 
laid  out,  and  expended  by  the  said  plaintiff, 
to  and  for  the  use  of  the  said  defendant,  and 
had  and  received  by  the  said  defendant  to 
and  for  the  use  of  the  said  plaintiff,  were 
lent  and  advanced,  and  paid,  laid  out,  and 
expended  by  the  said  plaintiff,  and  had  and 
received  by  the  said  defendant  and  the  said 
other  partners  in  the  said  company  or  part- 
nership, for  and  towards  the  purposes  and 
concerns  of  the  said  company  and  partner- 
ship; and  the  said  sums  then  and  there 
became  and  were  part  of  the  stock  and 
effects  of  the  said  company  or  partnership, 
and  became  and  were  common  to  all  the 
partners  and  shareholders  therein,  to  wit, 
at  &c." 

Mr,  Serjeant    fVilde  and  Mr*  Serjeant 
Merewether  shewed  cause,  contending  that 


all  that  could  be  given  in  evidence  under 
the  second  plea  might  also  be  given  under 
the  general  issue,  and  citing  Carr  v.  Hinck' 
liffe{l),  and  Maggs  v.  Ames  {ft), 

Mr,  Serjeant  Russell^  in  support  of  his 
rule. — The  same  plea  was  pleaded  in  Mof- 
fait  V.  Van  Millingen{S),  and  in  Maxnwaring 
V.  Newman  (4),  in  the  former  case  without, 
in  the  latter  with  the  general  issue.  In 
Holmes  v.  Higgins  (5),  too.  Lord  Tenterden 
held,  that  such  a  plea  might  be  pleaded. 

Lord  Chief  Justice  Tindal. — We  shall  not 
in  any  degree  obstruct  the  defence  to  tlte 
action,  by  refusing  to  allow  this  plea  to  be 
put  on  the  record ;  for  everything  it  con- 
tains may  be  given  under  the  general  issue. 
There  is  doubt  and  ambiguity  enough  on 
the  face  of  it  to  perplex  the  plaintiff  in  bis 
reply. 

The  rest  of  the  Court  concurring — 

Rule  discharged, 

(1)  4  Barn.  &  Cre«s.  547 ;  4  Law  Joura.  K.B.5. 
(8)  2  Bos.  &  PuL  124. 

(«)  4  Ding.  470 ;  s.c.  5  Law  JoamC  J*,  hmum 
Maggs  «.  Aunt,  130. 

(4)  Ibid.  ISO. 

(5)  1  Bam.  &  Creas.  74;  s.  c.  1  Law  Joomal, 
K.B.  47. 
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THE  KINO  V.  HEWETTy  XSO* 


Poor  Rate — Majority  of  Churchwardens 
and  Overseers, 

1.  The  same  person  cemnot  at  the  same 
time  JUl  the  tffices  of  churchwarden  and 
overseer* 

ft.  And  where  a  rate  appears  to  have  been 
made  by  a  person  as  churchwarden^  and  also 
as  one  of  the  overseers^  the  Court  will  not 
presume  a  merely  possible  case  in  order  to 
maintain  such  a  rate^  though  it  has  been  aU 
lowed  by  two  Justices* 

The  defendant  appealed  to  the  Sessions 
for  the  county  of  Huntingdon,  against  a  poor 
rate  for  the  parish  of  Hilton  in  the  said 
county.  The  Sessions  confirmed  the  rate, 
subject  to  the  following 

CASE. 

Amongst  the  gromtds  of  appeal,  men- 
tioned in  the  appellant's  notice,  was  the  fol- 
lowing:— ^**That  the  assessment  was  not 
made  according  to  the  statute,  and  with  the 
concurrence  of  the  major  part  of  the  church- 
wardens and  overseers  of  the  said  parish." 
It  was  proved,  that,  when  the  rate  was  made, 
there  were  two  churchwardens,  Walter  Peck, 
and  the  appellant  George  Goodman  Hewett ; 


that  the  same  Walter  Peck  and  Francis 
Mann,  and  they  only,  were  appointedjover- 
seers ;  that  the  said  rate  was  signed  by  the 
said  Mann  in  the  following  manner :  — 
"  Walter  Peck,  churchwarden ;"  "Walter 
Peck  and  Francis  Mann,  overseers;"  and 
allowed  by  two  Justices.  It  was  also 
proved,  that,  for  the  five  years  preceding, 
there  was  always  an  appointment  of  two 
distinct  churchwardens  and  two  distinct 
overseers  ;  but  that,  previous  to  that  time, 
it  had  difiered.  On  the  part  of  the  appel- 
lant, it  was  contended,  that  the  appointment 
of  the  same  person  to  be  both  churchwarden 
and  overseer  was  illegal ;  and  that  the  pro- 
visions of  the  statute  requiring  the  rate  to 
be  made  by  a  majority  of  the  parish  officers, 
had  not  been  complied  with. 

If  the  Court  of  King's  Bench  are  of  that 
opinion,  then  the  order  of  Sessions  is  to  be 
quashed.  If  the  Court  should  be  of  opinion 
that  the  provisions  of  the  statute  had  been 
complied  with,  then  the  order  of  Sessions 
to  be  confirmed. 

Mr.  Kelly  endeavoured  to  support  the 
order  of  Sessions. — It  cannot  be  denied 
that,  according  to  the  case  of  The  King  v. 
All  SaintSi  Derby  (1),  there  must  be  two 
overseers  exclusive  of  the  churchwardens. 

(1)  13  East,  143. 


CASES  CONNECTED  WITH 


And  it  may  be  admitted  that  the  same  per- 
son cannot  act  in  tlie  character  of  overseer 
and  also  in  that  of  churchwarden.  But  in 
this  case  there  were  two  overseers  distinct 
from  the  churchwarden :  at  least,  it  may 
be  so  intended. 

[3/r.  Justice  Bayley, — But  still  you  have 
the  same  person  acting  as  both  churchwar- 
den and  overseer.] 

Every  possible  intendment  should  be 
made  in  favour  of  an  order  of  Justices.  It 
was  so  laid  down  by  Lord  Kenyon  in  The 
King  v.  Chichester  (2).  This  was  adopted 
in  the  case  of  The  King  v.  Hinckley  (3). 
And,  in  the  subsequent  case  of  The  King 
▼.  Catesby{\t\  Mr.  Justice  Bayley  observed, 
in  speaking  of  the  case  of  The  King  v. 
Hinckley,  "  the  Court  did  intend,  that,  as 
by  custom,  there  might  be  on]y[one  church- 
warden and  two  existing  overseers  at  the 
time,  the  indenture  in  question  might  be 
good.  Generally  speaking,  there  ought  to 
be  two  churchwardens  in  every  parish;  but 
by  custom  there  may  be  one."  Now,  if 
in  this  case  Peck  had  been  appointed  over- 
seer, and  afterwards  had  been  appointed 
churchwarden,  his  subsequent  appointment 
as  churchwarden  would  be  void ;  and 
supposing  there  to  be  by  custom  in  this 
parish  but  one  churchwarden,  you  would 
in  this  case  have  a  majority  to  support  the 
rate. 

Mr,  Justice  Bayley. — The  case  of  The 
King  y,  Catesby  was  a  case  where  the 
Court  would  not  presume  fraud.  Here  we 
are  asked  to  presume]  a  custom,  without  a 
single  fact  to  justify  us  in  such  a  presump- 
tion. 

Order  of  Sessions  quashed, 

[^r.  Brougham  was  to  have  argued 
against  the  order  of  Sessions.] 

(2)  3  Term  Rep.  496. 

(3)  IS  East,  361. 

(4;  S  Bain,  k  Cress.  861. 
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Poor  Laws — Chimney  Sweeper's  Apprenr- 
tice. 

An  indenture  of  apprenticeship^  or  other 
contract  of  service  with  a  chimney  sweeper  is 
altogether  void^  if  it  be  not  made  in  conform 
mity  with  the  28  Geo.  3.  c.  48. 

The  pauper,  when  of  the  age  of  five  yean, 
had  been  apprenticed  to  a  chimney  sweeper 
for  seven  years.  The  indenture  of  appren* 
ticeship  was  in  the  common  form,  between 
the  master,  the  father,  and  the  apprentice. 
The  pauper  served  the  time  under  the  in- 
denture: and  the  question  was,  whether 
this  service  conferred  a  settlement.  The 
Sessions  were  of  opinion  that  it  did ;  bat 
they  reserved  the  question  for  the  opinion 
of  this  Court. 

The  case  turned  upon  the  28th  Geo.  S. 
c.  48 ;  and,  as  that  statute  is  not  given  in 
Mr,  Nolan's  work  on  the  poor  laws,  we 
insert  the  materiat  clauses  (1). 

The  act  is  intituled  "  An  act  for  the 
better  regulation  of  chimney  sweepers  and 
their  apprentices."  The  preamble  runs 
thus,  "  Whereas  the  laws  now  in  being,  re- 
specting masters  and  apprentices,  do  not 
provide  sufficient  regulations  so  as  to  pre* 
vent  various  complicated  miseries  to  which 
boys  employed  in  climbing  and  cleansing  of 
chimneys  are  liable  beyond  any  other  em- 
ployment whatsoever,  in  which  boys  of  ten- 
der years  are  engaged ;  and  whereas  the 
misery  of  the  said  boys  might  be  much  al- 
leviated if  some  legal  powers  and  authori- 
ties were  given  for  the  regulation  of  chimney 
sweepers  and  their  apprentices." 

The  .first  section  provided,  that  chnrch- 
wardens  and  overseen  of  the  poor,  with  the 
consent  of  two  Justices,  may  bind  boys  of 
the  age  of  eight  years  or  upwards  who  shall 
be  chargeable,  or  whose  parents  shall  be 
chargeable,  or  who  shall  beg  for  alms,  (or 
by  the  consent  of  the  parents,)  to  a  person 
exercising  the  trade  of  a  chimney  sweeper 
until  the  boy  shall  attain  the  age  of  sixteen 
years. 

The  second  section  provided,  that  the  age 
of  the  child  should  appear  in  the  indenture. 

(1)  The  provisions  of  the  act  are  giren  in  Mr. 
Osmbier's  '*  Law  of  Settlement,"  p.  df ,  138,  naA 
141. 
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The  third  provided  for  a  form  of  the  in- 
denture by  reference  to  the  schedule  at  the 
end  of  the  act. 

The  fourth  section  provided,  "that  all 
indentures,  covenants,  promises  and  bar« 
gains,  hereafter  to  be  made  or  taken,  of  or 
for  the  having,  taking,  employing,,  retaining, 
or  keeping  of  any  boy  or  boys,  as  or  in  the 
the  nature  of  an  apprentice  or  apprentices, 
or  servant  or  servants,  employed  in  the  ca* 
pacity  of  a  climbing  boy  or  chimney  sweeper, 
who  shall  be  under  the  age  of  eight  years 
as  aforesaid  (2),  than  is  by  this  act  limited, 
ordained  and  appointed,  shall  be  absolutely 
void  in  the  law  to  all  intents  and  purposes ; 
and  that  every  person  who  shall  from  hence- 
forth have,  take,  employ,  retain,  or  keep, 
any  such  boy  or  boys  as  or  in  the  nature  of 
an  apprentice  or  apprentices,   or  servant 
employed  in  the  capacity  of  a  climbing  boy 
or  chimney  sweeper  as  aforesaid,  who  shall 
be  under  the  age  of  eight  years  as  aforesaid, 
contrary  to  the  tenour  and  true  meaning  of 
this  act,  and   being  convicted  thereof  as 
hereinafter  mention^,  shall  forfeit  and  pay, 
for  every  such  apprentice  or  servant  so  by 
him  or  her  had,  taken,  employed,  retained, 
or  kept,  any  sum  not  exceeding  ten  pounds, 
nor  less  than  five  pounds." 

The  sixth  section  provided,  "  tliat  it  shall 
and  may  be  lawful  for  one  or  more  Justice 
or  Justices,  and  he  or  they  shall  have  full 
power  and  authority,  and  is  and  are  hereby 
authorised  and  empowered  to  inquire  into 
and  examine,  hear  and  determine,  as  well 
all  complaints  of  hard  or  ill  usage  from  the 
several  and  respective  masters  or  mistresses 
to  whom  such  apprentice  and  apprentices 
shall  be  so  bound  as  aforesaid,  as  also  all 
complaints  of  such  boys  as  already  have  or 
who  shall  at  any  time  hereafter  voluntarily  put 
themselves  apprentices  to  such  trade,  busi- 
ness, or  mystery  of  a  chimney  sweeper  as 
aforesaid ;  and  m  like  manner  also  to  in- 
quire into  and  examine,  hear,  and  determine 
all   complaints    of   masters  or  mistresses 
against  such  apprentice  or  apprentices,  and 
to  make  such  orders  therein  respectively  as 
he  or  they  is  or  are  now  enabled  by  law  to 
do  in  other  cases  between  masters  and  ap- 
prentices." 

The  seventh  section  provided  "  that  no 

(2)  Tbc  wordi  "  or  otherwiM/'  it  ii  beUeved, 
have  been  her«  omitted  by  miitaks* 


master  should  have  more  than  six  appren- 
tices  at  one  time." 

The  ninth  section  provided,  "  that  no 
person  or  persons  using  or  exercising  the 
trade,  business,  or  mystery  of  a  chimney 
sweeper,  shall  let  out  to  hire,  or  lend  by  the 
day,  or  otherwise,  to  any  other  person  for 
the  purpose  of  sweeping  of  chimneys,  any 
boy  or  boys  that  are  already  apprentice  or 
apprentices,  or  that  shall  hereafter  be  bound 
apprentice  or  apprentices,  under  the  direc- 
tions of  this  act,  nor  shall  cause  such  boy 
or  boys  to  call  the  streets  before  seven  of 
the  clock  in  the  morning,  nor  after  twelve 
of  the  clock  at  noon,  between  Michaelmas 
and  Lady-day ;  nor  before  five  of  the  clock 
in  the  morning,  nor  after  twelve  of  the  clock 
at  noon  between  Lady-day  and  Michael- 
mas :  and  that,  if  any  master  or  mistress 
shall,  after  the  passing  of  this  act,  ofiend  in 
any  of  the  cases  aforesaid,  he  or  she  shall 
forfeit  and  pay  for  every  such  offence  any 
sum  not  exceeding  ten  pounds,  nor  less  than 
five  pounds." 

The  schedule  to  the  act  gave  the  form  of 
the  indenture.  It  made  the  parties  to  be 
the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  [*'  or  the  father,  or  next 
friend  of  the  boy,  as  the  case  may  be,"] 
with  the  consent  of  the  Justices,  and  the 
master  of  the  other  part*  There  were  the 
usual  provisions  relating  to  apprentices; 
and  others  not  in  the  usual  form.  Among 
the  latter  were,  that  the  master  should  not 
assign  over  the  apprentice  without  the  con- 
sent of  two  Justices ;  that  there  should  be 
a  suitable  working  dress  for  the  apprentice; 
that,  over  and  above  the  working  dress,  he 
should,  every  year  at  least,  have  a  suit  of 
clothing,  with  suitable  linen,  stockings,  hats 
and  shoes;  that  once  in  every  week  he 
should  be  thoroughly  washed ;  that  he 
should  be  required  to  attend  the  public 
worship  of  God  on  the  Sabbath-day,  and 
be  permitted  and  allowed  to  receive  the 
benefit  of  any  other  religious  instruction ; 
and  that  he  should  not  wear  his  sweeping 
dress  on  the  Sabbath.  There  were  also 
the  provisions  contained  in  the  ninth  section, 
and  that  the  apprentice  should  not  be  forced 
to  climb  or  go  up  any  chimney  which  should 
be  actually  on  fire ;  nor  should  any  person, 
by  the  master's  directions,  make  use  of  any 
violent  or  improper  means  to  force  him  to 
climb  or  go  up  any  such  chimney,  but  that 
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the  apprentiise  thoiild  in  all  thfaigt  be  tteeted 
with  as  much  humanity  and  care  as  the 
nature  of  the  employmeat  would  admit  of. 

Mr.  Patieson,  in  fupport  of  the  order  cdf 
Se8sions.-^The  Sessions  liatre  rightly  de* 
dded,  that  this  indenture  was  not  afiboted 
by  the  act  of  parliament  in  question.  This 
was  not  a  parish  indenture.  In  the  form 
of  the  indenture  given,  it  is  supposed  to  be 
a  paririi  indentore.  The  parish  offioert  loe 
parties. 

[Mr,  JusHee  Ba^Uy^-^Ot  the  parent.] 
Certainly ;  but  with  the  consent  of  the 
Justices.  The  odier  side  will  mainly  rely 
upon  the  fourdi  section.  Its  language  is 
not  very  clear;  but,  probablyi  the  words 
'^.or  otherwise,"  will  be  introduced  by  the 
other  side  in  the  reading  of  iu  But,  con- 
ceding this,  it  does  not  follow  that  an  in* 
denture  made  not  in  conformity  with  the 
provisions  of  ^is  act,  is  void  for  all  pur- 
poses. The  sixth  section  speaks  of  volun- 
tary bindings;  and  the  7th,  which  limits 
the  number  of  apprentices  to  be  kept  by 
one  master,  does  not  make  the  distinction ; 
80  that  a  master  is  to  keep  but  siac,  volun- 
tary or  not.  All  this  would  infer  that  the 
protection  of  the  legislature  was  meant  to 
prevent  compulsory  bindings  on  the  chil- 
dren, and  not  to  deprive  them  of  the  right 
to  bind  themselves,  which  right  they  had  at 
common  law.  An  infant  may  make  a  con- 
.  tract  for  his  own  benefit ;  and  may  perfbrm 
it  or  repudiate  it ;  but  if  he  perform  it,  the 
contract  is  executed ;  and,  as  far  as  regards 
infancy,  all  question  is  at  an  end.  The 
penalty  imposed  on  the  master,  in  the  case 
given  by  the  ninth  section,  could  Bpply  only 
to  a  parish  binding.  The  right  of  an  infant 
to  bind  himself  does  not  appear  to  be  limited 
to  any  age.  Brvoke's  Abridgment^  tit.  '*  La- 
bourers," speaks  of  labourers  "  not  of  the 
age  of  five  years,"  which  shews,  that  at  that 
age  they  are  considered  capable  of  earning. 
Where  a  child  is  of  an  age  extremely  tender, 
as  in  the  case  of  Hall  v.  Hollander  (3),  the 
law  does  not  raise  a  presumption  of  its  fil- 
ling the  relation  of  -servant.  In  that  case 
the  father  brought  an  action  against  the  de- 
fendants for  their  negligence  in  driving  over 
his  diild;  of  the  age  of  two  years  and  a  half, 
per  quod  seniiium  amisit ;  and  the  Court 
held  that  the  action  lay  not.  But  in  1  Boit, 

(3)  4  B.  &  C.  660;  T  D.  &  R.  153;  4  Law 
Jcmm.  K.  B.  39. 


ai3^  it  seema  that  the  age  of  eight  years 
wfll  do ;  and  1  ^ta^  tit.  **  Apprentices," 
the  passage  from  Brooke's  Abridgment  is 
given.  But,  even  supposing  that  the  act  in 
question  is  applicable  to  this  case,  sdtt  the 
indenture  is  not  absolutely  void,  but  is  void- 
able only.  The  master  might  be  liable  to 
a  penalty  for  violating  the  enactment ;  but 
the  apprenticeship,  and  the  service  under  it, 
when  completed,  may  be  good  for  the  par- 
poses  of  settlement.  The  act,  it  is  true, 
says,  '*  void  to  all  intents  and  purposes ;" 
but  those  words  do  not,  in.  all  cases,  of  ne- 
cessity make  the  thing  in  question  void. 
That  exemptbn  was  held  in  tibe  case  of  The 
King  Y.  Su  Nichdae,  Iptmch  (4). 

[Mr*  Jutike  Ba^.—Theste,  the  matter 
rekted  to  the  parties.  Hete,  the  ckject  m 
view  is  a  public  one^] 

The  words  are  the  same  in  both  casea. 
In  TAe  Sing  v.  the  InbmbdanU  of  Sioke 
Damttrel{i)t  the  saaoe  words  were  used, 
but  worda  of  stronger  import  were  added ; 
and  on  that  account  the  act  thete  in  quee- 
tion  was  held  to  be  void* 

[Mr*  Jueiiee  Boffley. — ^I  do  not  observe 
that  this  indenture  oontains  any  of  the  whol^ 
some  provisions  contaiiied  in  die  form  of 
indenture  given  in  the  schedule  to  ike  act.] 

Mr.  AUersOHf  eontriL— The  woida  "  or 
otherwise,"  which  have  evidently  been  omit- 
ted by  mistake  in  the  act,  will  render  die 
fourth  clause  intelligible*  And  then 
the  quesdon,  whether  this  tndentnre 
not  altogether  void.  A  disdnction  baa  been 
made  between  v<^untary  and  oompniaory 
btndibgs,  hot  no  such  disdncdon  is  made 
in  the  act,  with  regard  to  the  provisiaBB 
which  were,  directed  respecting  the  age  and 
the  treatment  of  the  cnildren.  Nor  is  a 
voluntary  binding  ef  necessity  conaeelcd 
with  a  state  of  infancy.  For  corporate  par- 
poses,  as  well  as  many  others,  it  happens 
that  a  man  bnds  himself  apprentice  after  he 
has  attained  the  age  of  twenty-one*  Then, 
as  to  die  main  point,  whether  die  mstraoacnt 
is  void,  or  only  voidable  f  The  child  is  pie- 
sumed  by.  the  legislature  to  be  unable  to 
make  a  baigain  for  himself,and  therefore  they 
make  it  for  him*  Andastoitsbeingthoagfat 
voidable  only,  can  it  be  supposed  that  siidi 
a  child  knows  how  to  go  through  the  pro- 

(4)  Ban.  S.C.  91. 

(5)  7  B.  &  C.  563;  1  Sf.  &  R.  438;    6  Uw 
Joum.  Mag.  Cum^  p.fl8. 
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cess  of  declariag  it  to  be  Yoid?  The  ease 
of  The  King  v.  SU  Nicholas^  Ipifrieh,  was 
one  of  a  very  strong  and  extreme  construc- 
tion of  the  act  of  Elizabeth,  and  the  Court 
will  be  disposed  to  go  beyoad  it.  The  dis<- 
tinction  between  the  expressioD  **  void"  and 
that  of  "  void  to  all  iatents  and  purposes/' 
is  too  refined ;  at  least  it  becomes  so  when 
ooDsideied  with  reference  to  any  thing  but 
the  conduct  of  parties  to  a  contract.  Here, 
it  was  the  object  of  the  legislature  to  pro- 
tect the  children. 

Mr.  Juiiiee  Bayley. — I  am  of  opiBMM, 
that  no  settlement  was  giined  by  Uie  service 
under  this  indenture.    The  preamble  of  the 
act  in  question,  and  all  its  provisions,  shew, 
that  the  main  object  of  the  legislature  was 
to  render  certain  provisions  uidispeMable  on 
the  apprentidng  of   children  to  chimney 
sweepers.  This  appears  fibm  the  sections  1, 
ft  and  d.  The  form  given  in  the  schedule 
is  applicable  to   either  case,  whether  the 
child  be  bound  by  the  parish  officers,  or  by 
the  parents  with  the  consent  of  the  Justices. 
It  is  not  necessary  to  decide  whether  this 
form  is  apjdicable  to  all  bindings  to  persons 
exerdaing  the  trade  of  a  chimney  sweeper ; 
because  it  is  evident  by  the  fourth  section, 
that  it  applies  to  all  eases  like  the  present, 
where  the  apprentice  is^to  serve  in  the 
character  of  a  chimney  swc^ier.      The 
fourth  section,  in  this  respect,  goes  beyond 
the  three  preceding,  for  it  extends  to  all 
apprentices-  or  serwMts  emphyed  in  the^a' 
padtf  oja  climhmg  hay  w  tkvaaiey  nveep' 
er;  sind  it  declares  that  all  {indentures  and 
contracts  respecting  isuch  persons,  not  made 
in  conformity  with  the  act,  shall  be  void  to 
all  intents  and  purposes.     Mr.   Patteson 
raised  a  point  on  the  latter  expression ;  and 
truly  there  are  caaes  where  the  word  "  void" 
means  ^*  voidable"  at  the  election  of  the 
parties  to  the  contract ;  but  those  are  eases 
between  the  parties  to  the  contract.     The 
object  in  this  case  was  of  a  public  nature. 
It  was  by  the  legtslature  considered  cruel 
to  en^loy  children  of  so  very  tender  an  age 
for  such  a  purpose.    To  give  a  supposed 
option  under  such  circumstances,  would  be 
to  allow  the  mischief  which  it  was  the  in- 
tention of  the  act  to  prevent.    I  think, 
therefore,  that  the  fourth  clause  renders 
this  indenture   void;    and,   consequently, 
that  the  Sessions  were  wrong  in  contending 


that  a  settlement  was  derived  by  a  service 
tinder  it. 

Mr.  Justice  LiuUdaU. — I  am  of  the  same 
opinion.  -The  words  of  the  fourth  clause 
are  aot  very  clear.  Some  words  must  be 
either  supplied  or  rejected ;  and,  I  think, 
the  words  ''  or  otherwbe"  may  be  supplied, 
in  order  to  give  effect  to  the  intention. 
Then,  considering  the  clause  with  those 
words,  it  seems  to  me,  that  ^e  present  in- 
denture was  void  in  not  having  been  made 
under  the  provisions  rendered  necessary  by 
tlwt  dauae.  I  think  it  was  altogether  void, 
and  not  voidable  onlv,  as  has  been  contended 
by  Mr.  Patteson.  The  distinction  in  those 
cases  cannot  apply  to  an  act  of  parliament 
which  was  passed  for  the  attainment  of  a 
public  object. 

Order  4>f  Sessions  quashed* 


I8£8.      ^  THB    XIMO   V.   TBS  JDSVICBS  OT 

Nov.  «7.  5 


OltOUCESTXaSHIEE. 


Appeal — Magistrate's  Duty. 

An  *act  of  parliament  authorized  a  eon' 
viction  by  two  magistrates^  and  gave  a 
power  of  appealf  upon  the  person  entering 
into  reeognissances  and  giving  notice  in  writ' 
ing,  to  the  convicting  magistrates,  of  his  m- 
iention  to  appeal,  A  person  convicted  under 
this  act  expressed  his  intention  to  appeal; 
entered  into  the  recognizances,  and  requested 
the  magistrates*  clerk  to  prepare  the  notice 
for  hm,  hut  the  Hotter  declined  so  to  do. 
The  magistrates  told  the  appellant,  that  they 
were  then  obliged  to  separate;  but  that  if  he 
left  the  notices  at  any  time  thai  day  with  their 
iderkf  his  so  doing  should  be  good  service 
upon  them.  He  did  not  send  the  notices 
unlU  shortly  before  the  Sessions ;  and  for 
want  of  a  proper  notice  the  Sessions  refused 
to  hear  the  appeal.  The  appellant  swore, 
thai  he  believed  at  the  time  that  he  had  done 
all  that  was  necessary  to  secure  his  right  of 
appeal  .•— 

Held,  thai  the  magistrates  ought  ekher  to 
have  waited  together  a  reasonable  time  to  give 
the '  appeUant  an  opportunity  to  prepare  his 
notice,  or  should  have  directed  their  clerk  to 
do  ii  for  him;  and  thai  the  appeal  ought 
therefore  to  be  heard. 
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This  cane  before  the  Court  In  the  form 
of  a  rule,  caHing  upon  the  Justices  to  shew 
cause  why  a  mandamus  should  not  issue, 
commanding  them'  to  enter  continuances  and 
hear  an  appeal  of  one  Sayer,  against  a  con- 
viction under  the  17  Geo.  3.  c.  56.  s.  tO; 
the  offence  being  the  having  in  his  posses- 
sion  woollen  materials  suspected  to  be  em- 
bezzled. 

The  clause  in  the  act  in  question,  which 
gives  the  appeal  against  a  conviction,  renders 
it  necessary  that  the  appellant  should  not 
only  enter  into  recognizances,  but  should 
give  notice,  in  writing,  to  the  convicting 
magistrates  of  his  intention  to  appeal  at  the 
time  of  his  conviction. 

In  the  present  case  the  appellant,  on  be- 
ing convicted,  declared  his  intention  to  ap- 
peal, and  stated  that  he  had  brought  his 
sureties  with  him.     The  magistrates  read 
over  to  him  the  clause,  rendering  the  written 
notice  of  appeal  necessary,  and  explained 
the  same  to  him.     The  appellant  applied  to 
the  clerk  of  the  magistrates  requesting  that 
he  would  prepare  the  notice  for  him.     The 
clerk  declined  to  do  this ;  whereupon  the 
magistrates  asked  the  appellant  if  he  meant 
to  give  the  required  notices ;  and  on  his 
stating  that  he  was  not  prepared  with  them, 
informed  him,  that  they  were  obliged  to  se- 
parate, and  that,  as  he  was  not  then  pre- 
pared to  give  the  written  notices,  they  might 
enforce  the  conviction;  but  that,  as  they 
were  always  desirous  that  their  judgment 
should  be  reviewed,  and  from  a  compas- 
sionate feeling  to  him,  they  would  consider 
notices  left  with  their  clerk  at  his  office,  at 
any  time  during  thai  day^  a  statutory  ser- 
vice upon  themselves,  and  would  so  accept 
the   notices.    The  appellant  expressed  his 
thanks,  and  promised  that  he  would  not 
quit  the  place  that  evening  without  leaving 
the  notices  as  directed ;  and  upon  this  pro- 
mise his  recognizance  and  those  of  his  sure- 
ties were  taken.     The  appellant  then  paid 
the  fees  for  taking  the  recognizances ;  and 
he  now  swore  that  he  then  considered  that 
by  so  doing  he  had  done  all  that  was  re- 
quired.   In  point  of  fact,  however,  a  month 
afterwards,    and  before  the  Sessions,   his 
attorney  served  notices  of  appeal.     The 
Sessions  considered  that  the  appellant  had 
not  given  the  notice  required  by  the  act^ 
and  refused  to  bear  his  appeal.     Where- 


upon, the  rule  befbre  mentioned  having  been 
obtained, — 

Mr.  Justice  shewed  cause. — ^This  rule 
has  been  obtained  on  the  authority  of  the 
case  of  The  King  v.  the  Justices  of  Leeds  (1 ), 
where  the  conviction  was  under  die  same 
act  of  parliament.  The  facts,  however,  of 
that  case  are  so  mainly  distinguishable  from 
the  present,  that  it  may  be  cited  as  an  au- 
thority against  this  application.  There,  the 
magistrates  had  failed  to  apprize  the  appel- 
lant of  the  necessary  preliminaries  to  his 
appeal.  Here,  they  not  only  pursued,  in 
minute  and  particular  detail,  the  directions 
of  the  act,  by  full  explanation  thereof  to 
the  appellant,  but  suggested  a  mode  by 
which  tlie  legislative  enactment  might  be 
complied  with,  so  far  as  they  were  parties 
to  the  prior  proceedings  on  his  part.  That 
be  understood  both  the  act  and  the  magis- 
trates, is  palpable:  he  repaid  them  with 
speeches,  and  promised  obedience  on  that 
dlay  to  Uieir  intimation  before  he  left  the 
town.  He  did  neither,  because  neither  did 
he  intend  to  do.  The  statute  therefore 
being  disobeyed,  he  had  no  right  in  law  or 
justice  to  claim  the  privilege  of  appeal ;  and 
the  existing  law,  as  well  as  every  principle 
of  expediency,  militates  against  extending 
to  him  the  right  he  now  claims. 

Mr,  Mtade  (contra)  was  stopped  by  the 
Court. 

Lord  Tenterdeu. — ^The  magistrates  in  this 
case  did  not  do  enough.  If  they  had  waited 
together  a  reasonable  time  for  the  notice, 
or  had  directed  their  clerk  to  draw  it  out 
for  the  man,  all  this  would  have  been  avoid- 
ed. The  appellant,  after  all,  might  have 
been  mistaken,  and  might  have  acted  under 
a  belief  that  he  had  done  aU  that  was  re- 
quired. I  dare  say  the  magistrates  did  not 
intend  to  do  any  thing  that  was  not  right ; 
but  they  did  not  do  so  much  as  tbey  ought 
to  have  done. 

Mr,  Justice  Bayley* — ^The  provisioos  m 
these  appeal  clauses,  mutt  not  be  used  m 
traps,  to  shut  out  appeals. 

i^iile  obeoUUe. 

(1)  4  Tana  Rap.  583. 
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1828.      \  TBB  KING  V.  THB  JUSTICES  OV 
Nov.  28.  3  HAMPSHIRE. 

Sesiumi  Practice — Notice  of  Appeal, 


.  Semble — That  where  notice  is  given  that 
no  business  will  be  transacted  on  the  day 
^uually  fixed  for  holding  the  Sessions,  but 
that  the  Sesshns  will  be  adjourned  for  busi" 
ness  until  a  future  day,  a  notice  of  appeal 
given  in  time  for  tliat  future  day,  according 
to  the  practice  of  the  Sessions f  wiU  be  suf* 
ficient. 

And  even,  if  a  notice  of  appeal  should  be 
held  insufficient  by  the  Sessions,  the  Court 
will  exercise  a  discretionary  power  over  the 
Sessions  practice,  and,  if  they  think  it  rea- 
sonable,  will  order  the  appeal  to  be  heard* 

This  was  a  rule  calling  on  the  Justices  to 
shew  cause  why  they  should  not  enter  con- 
tinuances, and  hear  an  appeal  which  had 
been  entered  against  an  order  of  removal. 
The  facts  were  shortly  these. 

About  three  weeka  before  the  day  for 
holding  the  July  Sessions,  a  notice  appear- 
ed in  die  newspapers  of  the  county,  stating, 
that,  in  consequence  of  the  Sessions  week 
being  the  same  as  the  Assize  week,  the 
Justices  would  meet  on  the  usual  day,  and 
would  adjourn  the  Sessions  to  a  day  then 
mentioned.  The  practice  of  the  Sessions 
required  eight  days  notice  of  appeal. 

The  attorney  for  the  appellant,  stated  in 
his  affidavit,  that  in  consequence  of  the 
announcement  in  the  newspapers,  he  did 
not  serve  notice  on  the  other  side  eight 
days  before  the  formal  day  for  holding  the 
Sessions ;  but  he  gave  a  notice  which  would 
be  eleven  days  before  the  day  appointed  in 
the  advertisement  for  proceeding  to  actual 
business.  The^  result  therefore  was  this, — 
if  the  attorney  for  the  appellant,  notwith- 
standing what  he  saw  in  the  advertisement, 
ought  to  have  given  eight  days  notice  of 
appeal,  before  the  usual  and  formal  day,  he 
had  not  given  a  proper  notice.  If  the  day 
appointed  by  the  advertisement  for  pro* 
ceeding  to  business,  was  to  be  considered 
as  the  day  to  guide  the  eight  days  notice, 
then  there  had  been  a  sufficient  notice.  The 
Sessions  were  of  opinion,  that  the  notice 
was  insufficient,  and  refused  to  hear  the 
appeal. 

.  Mr,  Cm  F,   WilUams  now  shewed  cause 
against  the  rule,  and  conteDded,  tliat  the 
Sui»f  L«  1819. 


notice  ought  to  have  been  given  eight  days 
before  the  usual  day ;  and  that  the  appel- 
lants had  no  right  to  take  into  calculation 
the  adjournment  of  the  Sessions.  They 
should  have  given  the  notice  according  to 
the  practice  of  the  Sessions,  in  order  that 
the  respondents  might  prepare.  Not  re- 
ceiving a  notice  until  after  the  usual  time, 
they  were  led  to  suppose  that  it  would  not 
be  necessary  to  prepare  for  the  Sessions. 

Mr,  Poulter,  contrii,  contended  tliat  the 
notice  was  a  good  notice ;  it  was  given  with 
reference  to  the  day  of  actual  business ; 
and  it  would  have  been  almost  absurd  to 
give  notice  with  reference  to  a  day  when 
it  was  clear  that  the  appeal  would  not  be 
heard.  But,  even  if  the  Court  should  think 
the  appellant  ought,  in  strictness,  to  have 
given  the  notice  with  reference  to  the  usual 
time,  the  Court  in  the  exercise  of  their 
visitatorial  jurisdiction,  direct  the  Sessions 
to  hear  the  appeal.  The  question  as  to 
reasonable  notice  is  in  general  discretionary 
with  the  magistrates  ;  but  is  subject  to  the 
controul  of  the  Court.  This  was  laid  down 
by  Lord  Ellenborough  in  the  case  of  The 
King  v..  Hie  Justices  of  Wilts  (I),  The 
same  controlling  power  was  exercised  in 
Tlie  King  v.  the  Justices  of  Leicester  (2) 
and  The  King  v.  the  Justices  of  Lancashire 
(3).  Wherever  the  Court  has  thought  it 
reasonable  that  the  appeal  should  be  hcardi 
they  have  ordered  the  Sessions  to  hear  it. 

Mr,  N,  B,  Clarke,  as  amicus  curia,  in- 
formed the  Court,  that  in  Lincolnshire  the 
practice  was  to  give  the  notice  of  appeal 
with  reference  to  the  adjourned  Sessions. 

Mr.  Alderson  also  stated  that  the  prac- 
tice was  the  same  in  Yorkshire. 

Lord  Tenterden, — I  think  the  attorney 
might  be  misled  by  the  notice  in  the  news- 
papers, and  that  it  is  reasonable  this  appeal 
should  be  heard. 

Mr,  Justice  Bayley, — I  am  of  the  same 
opinion ;  but  I  disapprove  of  the  prac- 
tice of  not  giving  notices  until  the  latest 
period. 

Rule  absolute* 

[See  also   The  King  v.  the  Justices  of 
Wilts,  G  Law  Journal,  Magistrate's  Caaes^ 

(1)  10  East,  406. 

2)  7  B.  &  C.  6 ;  5  Law  Joun.  Mag.  Cnses.  95, 
,3)  7  Id.  091,  • 
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1828.     > 

Nov   28     \     '^*  ^^^^  ^*  JAMES  NUNK. 

Smtiggling — Jurisdiction  of  Magistrates, 

The  magistrates  of  the  place^  on  land,  to 
which  a  person  charged  under  the  6  Geo.  4, 
c.  108.  s,  74f,  is  carried,  have  jurisdiction 
over  the  subject  matter ;  although  the  person 
may  have  been  taken  on  board  a  vessel,  upon 
waters  within  another  jurisdiction. 

A  rule  had  been  obtained  on  behalf  of 
the  defendant,  calling  upon  the  Solicitor  of 
the  Customs  to  shew  cause  why  a  writ  of 
habeas  corpus  should  not  issue,  directed  to 
'   the  gaoler,  or  keeper  of  the  convict  gaol  at 
Springfield,  in  the  county  of  Essex,  com- 
manding him  to  bring  before  the  Court,  the 
body  of  James  Nunn.     At  the  same  time,  a 
certiorari  issued,  commanding  the  Justices 
of  the  borough  of  Harwich  to  return  the 
depositions  taken  touching  the  conviction 
of  the  said  James  Nunn^  as  well  as  the  con- 
viction itself. 

On  the  depositions  being  returned,  it  ap- 
peared that  the  defendant  had  been  con- 
victed under  the  Smuggling  Act,  6  Geo.  4. 
c.  108.  s.  74,  for  having  been  found  on  the 
high  seas,  on  board  a  vessel  liable  to  for- 
feiture, under  the  provisions  of  that  act. 
The  cause  of  forfeiture  of  the  vessel  was, 
that,  not  being  square  rigged,  and  belonging, 
in  the  whole,  to  his  Majesty's  subjects,  she 
was  found  on  the  high  seas  within  one  hun- 
dred leagues  of  the  coast  of  the  county  of 
Essex,  having  on  board  4300  pounds  weight 
of  tobacco,  and  a  certain  quantity  of  snufF 
in  packages,  each  package  containing  less 
than  4S0  pounds  weight.  The  defendant 
being  taken  on  board  the  vessel,  was  carried 
to  the  borough  of  Harwich,  and  convicted 
in  the  penalty  of  100/. ;  and  in  default  of 
pa3rment,  was  committed  to  Springfield 
gaol  until  he  paid  the  penalty. 

The  clauses  in  the  above  act,  and  also  . 
in  the  6  Geo.  4.  c.  107,  and  7  G^eo.  4.  c.  48, 
which  bear  upon  the  case,  are  as  follows : — 

[The  acts  will  be  found  under  their  proper 
dates  in  the  Abridgment  of  this  Statutes  be- 
longing to  this  work ;  but,  for  the  conve- 


nience of  immediate  i«ferenc«,  (he  claules 
are  given.] 

By  the  Customs  Act,  6  Gegu  4.  c.  107. 
s.  52,  it  is  enacted,  that  tobacco  and  snuff 
shall  be  imported  into  the  United  Kingdom, 
only  under  the  following  restrictions,  viz. 

"  Unless  in  a  ship  of  the  burthen  of  120 
tons  or  upwards,  and  unless  io  hogsheads, 
casks,  cheats  or  cases,  each  of  which  shall 
contain  of  neat  tobacco  or  snuff  at  least 
100  pounds  weight,  if  from  the  East  Indies, 
or  450  pounds  weight  if  from  any  other 
place,  and  not  packed  in  bags  or  packages 
within  any  such  hogshead,  cask,  chest,  or 
case,  nor  separated,  nor  divided  in  any 
manner  what8oever>|  except  tobacco  of  tl^ 
Turkish  empire,  &c  And  unless  the  par- 
ticular weight  of  tobacco  or  snuff  in  each 
hogshead,  cask,  chest,  or  case,  with  the 
tare  of  the  same,  be  marked  thereon." 

By  the  Smuggling  Act,  6  Geo*  4.  c.  108, 
it  is  enacted  as  follows : — 

Sec.  2. — "  That  if  any  vessel,  belonging 
in  the  whole,  or  in  part,  to  his  M^esty's 
subjects,  or  whereof  one  half  of  the  per- 
sons on  board,  or  discovered  to  have  km 
on  board,  the-  said  vessel,  shall  be  subjects 
of  his  Majesty,  shall  be  found  within  fbar 
leagues  of  the  coast  of  that  part  of  the 
United   Kingdom,   which   is  between  the 
North  Foreland  on  the  coast  of  Kent,  and 
Beachy  Head,  on  the  coast  of  Sussex,  or 
within  eight  leagues  of  the  coast  of  any  other 
part  of  the  said  United  Kingdom,  or  shall 
be  discovered  to  have  been  within  the  said 
distances,  not  proceeding  on  her  voyage, 
wind  and  weather  permitting,   having  on 
board,  &c.  any  goods  whatsoever  liable  to 
forfeiture,  then,  not  only  all  such  goods, 
together  &c.,  but  also  the  vessel,  together 
&c.  shall  be  forfeited." 
-  Sec.  3. — **  That  if  any  vessel  or  boat, 
(not  being  square  rigged)  belonging  in  the 
whole,  or  in  part,  to  his  Majesty^  subject^ 
or  whereof  one   half  of  the  persons  od 
board,  or  discovered  to  have  been  on  board, 
the  said  vessel  or  boat,  shall  be  snbjeets  of 
his  Majesty,  shall  be  found  in  any  part  of 
the  British  or  Irish  Channels,  or  elsewhere 
on  the  high  seas,  within  100  leagues  of  any 
parts  of  the  coasts  of  the  United  Kingdoiii« 
or  shall  be  discovered  to  have  been  withio 
the  said  limits  or  distances,  having  on  board, 
or  m  any  nanner attached  oraffixed  thereto^ 
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br  having  had  on  board,  br  in  any  manner 
attached  or  afBxed  thereto,*  or  conveying  or 
having  conveyed  in  any  manner,  any  brandy 
or  other  spirits,  in  any  cask  (of  the  d^scrip* 
tion  therein  mentioned)  '  or  tea,  &c.,  or  any 
tobacco  or  snuff,  in  any  cask  or  package 
whatever  containing  less  than  450  pounds 
weight,  or  packed  separately,  in  any  manner, 
within  any  such  cask  or  package,  (except 
loose  tobacco  for  the  use  of  the  seamen, 
not  exceeding  fi^e  pounds  weight  for  each 
seaman,  &c.)  or  any  articles  or  implements, 
or  materials  adapted  for  the  repacking  to- 
bacco or  snuff,  (unless,  &c.)  then,  and  in 
such  case,  the  said  spirits,  tea,  tobacco  or 
snuff,  together  with  the  casks  or  packages 
containing  the  same,  &c.,  and  also  the 
vessel  or  boat,  with  all  her  guns,  &;c«  therein^ 
shall  be  forfeited.' " 

Sec.  16. — ''That  all  vessels  and  boats 
made  use  o^  in  the  Removal,  carriage,  or 
conveyance  of  any  goods  liable  to  forfei- 
ture under  tin's  or  any  other  act  relating  to 
the  revenue  of  Customs  shall  be  forfeited." 
(See  7  Geo.  4*  c.  48.  s.  14,  post,) 
■  Sec.  49. — *'  That  every  person,  being  a 
subject  of  his  Majesty,  who  shall  be  found 
or  discovered  to  have  been  on  board  any 
vessel  or  boat  liable  to  forfeiture  under  this 
or  any  other  act  relating  to  the  revenue  of 
Customs,  for  being  found  within  four  or 
eight  leagues  of  the  coast  of  the  United 
Kingdom  as  aforesaid,  or  for  being  found. 
Of  discovered  to  have  been,  within  any  of 
the  distances  or  {riaces  in  this  act  mentioned, 
from  or  in  the  United  Kingdom,  or,  &c. 
having  on  board,  or  in  any  manner  attached 
or  affixed  thereto,  or  having  had  on  board, 
or  in  any  manner  attached  or  affixed  thereto, 
or  conveying  or  having  conveyed  in  any 
manner  such  goods  or  other  things  as  sub- 
ject such  vessel  or  boat  to  forfeiture,  or,  &c., 
shall  forfeit  the  sum  of  100/. ;  and  that  it 
shall  be  lawful  for  any  officer,  &c.,  or  any 
officer  of  Customs  or  Excise,  or  other  per- 
son acting  in  his  or  their  aid  or  assistance, 
or  duly  employed  for  the  prevention  of 
smuggling,  and  he  or  they  is  and  are  hereby 
authorized,  empowered,  and  required  to 
stop,  arrest,  and  detain  every  such  person, 
and  to  carry  and  convey  such  person  before 
two  or  more  Justices  of  the  Peace  in  the 
United  Kingdom,  to  be  dealt  with  as  herein- 
after directed." 

Sec.  7S. — ''  That  all  penalties  and  for* 


feitures,  incurred  or  imposed  by  this  or  any 
other  act  relating  to  the  revenue  of  Cus* 
toms,  shall  and  may  be  sued  for,  prose* 
cuted,  and  recovered  by  action  of  debt,  &c. 
in  the  name  of  the  Attorney  General,  or  in 
the  name  of  some  officer  of  his  Majesty's 
Customs,  or  by  information,  before  any  two 
or  more  of  his  Majesty's  Justices  of  the 
Peace  in  the  United  Kingdom." 

Sec.  74. — "  That  in  case  any  ofience  shall 
be  committed  upon  the  high  seas,  against 
this  or  any  other  act  relating  to  the  revenue 
of  Customs,  or  any  penalty  or  forfeiture 
shall  be  incurred  upon  the  high  seas  for  any 
breach  of  such  act,  such  offence  shal),  for 
the  purpose  of  prosecution,  be  deemed  and 
taken  to  have  been  committed,  and  such 
penalties  and  forfeitures  to  have  been  in« 
curred,  at  the  place  on  land  in  the  United 
King4pm  into  which  the  person  committing 
such  offence,  or  incurring  such  penalties  or 
forfeiture,  shall  be  taken,  brought  or  carried^ 
and  in  case  such  place  on  land  is  situated 
within  any  borough,  liberty,  franchise,  or 
town  corporate,  as  well  any  Justice  of  the 
Peace  for  such  borough,  &c.  as  any  Justice 
of  Peace  of  the  county  within  which  such 
borough,  &c.  is  situated,  shall  have  juris- 
diction to  hear  and  determine  all  eases  of 
offences  against  such  act  so  committed  upon 
the  high  seas ;  any  charter  or  act  of  par- 
liament to  the  contrary  notwithstanding* 
Provided  always,  that  all  offences  against 
this  or  any  other  act  relating  to  the  revenue 
of  Customs,  committed  in  any  city,  shall  be 
deemed  and  taken  to  have  been  committed 
in  the  county  within  which  such  city,  &c.  is 
situated,  and  as  well  any  Justices  of  the 
said  city,  &c.  as  any  Justice  of  any  county 
in  which  such  city,  &c.  is  situated,  shall 
have  jurisdiction  to  hear  and  determine  the 
same." 

Sec.  75, — •*  That,  in  cases  where'  any 
information  shaU  be  exhibited  before  two 
or  more  Justices  of  Peace,  for  the  recovery 
of  any  penalty  under  this  or  any  other  act 
relating  to  the  revenue  of  Customs,  it  shall 
and  may  be  lawful  for  the  said  Justices, 
and  he  or  they  is  or  are  hereby  autho- 
rized and  required  to  summon  the  party 
accused ;  and,  upon  his,  her,  or  their  ap- 
pearance, or  de&ult,  to  proceed  to  the 
examination  of  the  matter,  and  upon  due 
proof  thereof,  either  upon  the  voluntary 
confession  of  such  partyi  or  upon  the  oath 
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of  one  or  more  credible  witness  or  wit- 
nesses, to  convict;  and,  in  case  of  non- 
payment, the  said  Justices  are  hereby  au- 
thorized and  required  to  cause  the  same, 
by  warrant  of  distress  and-  sale,  to  be  le- 
vied upon  the  goods  of  the  said  offender ;  or, 
in  case  it  shall  appear  to  such  Justice,  &c. 
that  such  offender  has  not  sufficient  goods 
whereon  to  levy  the  said  penalty,  it  shall 
be  lawful  for  such  Justices  to  commit  such 
offender  to  any  of  his  Majesty's  gaols  in 
the  county  where  the  offence  shall  have 
arisen,  or  wherein  the  offender  or  offenders 
shall  have  been  found,  there  to  remain 
until  the  penalty  or  penalties  shall  be  paid." 
Sec.  80. — "  That  it  shall  be  lawful  for  any 
two  or  more  Justices  of  Peace,  before  whom 
any  person  liable  to  be  arrested  and  de- 
tained, and  who  shall  have  been  arrested  and 
detained,  for  being  found,  or  discovered 
to  have  been,  on  board  any  vessel  or  boat 
liable  to  forfeiture  under  this  or  any  other 
act  relating  to  the  revenue  of  Customs, 
shall  be  carried,  on  the  confession  of  such 
person  of  such  offence,  or  on  proof  thereof 
upon  the  oaths  of  one  or  more  credible 
witness  or  witnesses,  to  convict  such  per- 
son of  any  such  offence  ;  and  every  such 
person  so  convicted  as  aforesaid,  shall,  im- 
mediately upon  such  conviction,  pay  into 
the  hands  of  such  Justices,  for  the  use' 
of  his  Majesty,  the  penalty  of  100/.,  with- 
out any.  mitigation  whatever,  for  any  such 
offence  of  which  he  shall  be  so  convicted 
as  aforesaid;  or,  in  default  thereof,  the 
said  Justices  shall,  and  he  or  they  is  and 
are  hereby  respectively  authorized  and  re- 
quired, by  warrant,  &c.  to  commit  such 
person  so  convicted  as  aforesaid,  and 
send  such  defendant  as  aforesaid  to  any 
gaol  or  prison,  there  to  remain  until  such 
penalty  shall  be  paid :  Provided,  that  if 
the  person  convicted  of  any  such  offence 
shail  be  a  seaman  or  seafaring  man,  and 
fit  and  able  to  serve  his  Majesty  in  his 
naval  service,  it  shall  be  lawful  for  any 
such  Justices,  and  he  or  they  is  and  are 
hereby  required,  in  lieu  of  such  penalty^ 
by  warrant,  to  order  any  officer  of  the 
'  army,  &c.,  or  officer  of  Customs,  or  Excise, 
to  carry  or  convey,  or  cause  to  be  carried 
or  conveyed,  such  person  on  board  of  any 
of  his  Majesty's  ships,  in  order  to  his 
serving  his  Majesty  in  his  naval  service 
for  the  term  of  five  years,"  &e. 


By  the  Act  7  Geo.  4.  c.  48,  to  idter  and 
amend  the  several  laws  relating  to  the 
customs,— -It  is  enacted,  (s.  14.)  **Tfaat,  in 
case  any  vessel  shall,  on  account  of  any 
goods,  become  liable  to  forfeiture,  under 
the  said  act  for  the  prevention  of  smug- 
gling, the  goods  creating  such  forfeiture 
shall  also  be  forfeited." 

Sec.  16. — "That  if  any  vessel  or  boat 
whatever  shall  arrive,  or  shall  be  found  or 
discovered  to  have  been  within  any  port, 
harbour,  river,  or  creek  of  the  United 
Kingdom,  not  being  driven  therein  by 
stress  of  weather  or  other  unavoidabte 
accident,  having  on  board,  or  in  any  man- 
ner attached  or  affixed  thereto,  or  having 
had  on  board,  or  in  any  manner  attached 
or  afRxed  thereto,  or  conveying,  or  having 
conveyed,  in  any  manner,  within  any  sudi 
port,  harbour,  river,  or  creek,  any  brandy, 
or  other  spirits  (a»  therein  mentioned),  or 
any  tobacco  or  snuff,  in  any  cask  or  package, 
in  which  such  tobacco  or  snuff  could  not  be 
legally  imported  into  the  United  King- 
dom in  such  vessel,  (except  loose  tobacco, 
for  the  use  of  the  seamen,  not  exceed- 
ing five  pounds  weight  for  each  seaman,) 
every  such  vessel  or  boat,  together  with 
such  spirits  or  tobacco,  shall  be  forfeited ; 
and  every  person  found  or  discovered  to 
have  been  on  board  such  vessel  or  boat  at 
the  time  of  her  becoming  so  liable  to  for- 
feiture, and  knowing  such  spirits  or  to- 
bacco to  be,  or  to  have  been,  on  board,  os 
attached  to  such  vessel  or  boat,  shall  for- 
feit the  sum  of  100/. ;  and  shall  be  liable 
to  detention  and  prosecution,  suid  to  be 
dealt  with  in  the  manner  directed  by  the 
said  act  for  the  prevention  of  smuggling, 
in  cases  of  persons  found  or  discovered  to 
have  been  on  board  vessels  liable  to  for- 
feiture under  that  act." 

The  following  is  a  copy  of  the  committal 
of  the  said  James  Nunn  : — 


i  of  Cu 

BoroQgb  of  Hsrwicb,      1  Wm. 

in  tlie  County  of  Essex,  'S  th«  gi 

to  wit.  /  of  th( 

^  at  Spi 


To  VVm.Pitt.sn 

CustonUy  and  to 
Bttitoa,  and  to 
gaokr  or  keeper 
the  CoanetGnol 
Springfield,  ia  tbs 
county  of  Eaaix. 
Whereas  James  Nimn  has  been  dniy  conTicted 
before  us,  John  Bailey,  esq.  mayor,  and  George 
Graham,  esq.,  two  of  his  Majesty's  Josticea  of  Psaca 
in  and  for  tlie  borough  of  Harwich,  in  the  cooaty  of 
Essex,  upon  the  information  of  Edward  Jaoies  ^a- 
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iiittgg,  eiq.,  «n  officer  of  Cattomi,  wbo  wu  directed 
by  the  Commifluonen  of  his  Majeaty's  CoftomB  to 

})refer  the  same,  of  having,  within  six  months  now 
ast  past,  (that  is  to  say)  on  the  18th  day  of  Sep- 
temher,  in  the  year  of  our  Lord  1828,  (he,  the  said 
Jan»es  Nunn,  then  and  there  heiog  a  subject  of  his 
Majesty,  and  liable  to  be  stopped,  arrested,  and  de- 
tained for  the  offence  hereinafter  mentioned,)  been 
fonnd  on  the  high  seas,  on  board  a  certain  vessel 
liable  to  forfeiture,  under  the  provisions  of  a  certain 
act  of  parliament  relating  to  the  revenue  of  Customs: 
For  that  the  said  vessel,  not  being  square-rigged, 
and  belonging  in  the  whole  to  his  said  Majesty's 
subjects,  on  the  day  and  year  last  aforesaid,  was 
found  on  the  high  seas  aforesaid,  elsewhere  than  in 
any  part  of  the  British;  or  Irish  Channels,  within  100 
leagues  of  a  certain  part  of  the  coast  of  the  United 
Kingdom,  ttf  wit,  within  100  leagues  of  the  coast  of 
the  county  of  Essex,  having  on  board  divers,  to  wit, 
4d00Ib.  weight  of  tobacco ;  and  divers,  to  wit,  18001b. 
weight  of  snuff,  in  divers,  to  wit,  155  packages,  each 
package  containing  less  than  4601b.  weight ;  and  the 
said  tobacco,  not  being  loose  tobacco,  for  the  use  of 
the  seamen  then  belonging  to  and  on  board  the  said 
vessel  (not  exceeding  5Ib.  weight  for  each  such  sea- 
man), contraiy  to  the  form  of  the  statute  in  that  case 
made  and  provided  :  and  the  said  James  Nunn  having 
been  found  on  board  the  said  vessel  at  the  time  of 
her  becoming  and  being  so  subject  and  liable  to  for- 
feiture ;  and  the  said  James  Nunn  having  been,  on 
the  day  and  year  last  aforesaid,  for  the  offence  afore- 
said, stopped,  arrested,  and  detained  by  one  Wil- 
liam Pitt,  (he,  the  said  William  Pitt,  being  then  and 
there  an  officer  of  Customs,)  and  by  him  taken, 
brought,  and  carried  into  a  certain  place  on  land,  in 
the  United  Kingdom,  to  wit,  into  the  borough  of  Har- 
wich, in  the  county  of  Essex  aforesaid :  And  whereas 
we,  the  aaid  Justices  did  adjudge,  that  he,  th)B  said 
James  Nunn ,  had  forfeited  for  his  said  offence  the  sum  of 
100/. ;  which  said  sum  of  100<.  has  not  been  paid,— - 
These  are  therefore  to  reouire  you,  the  said  William 
Pitt,  and  William  Burton,  forthwith  to  take,  carry,  and 
convey  the  said  James  Nunn  to  the  said  Convict 
Gaol  at  Springfield,  in  the  said  count?  of  Essex,  and 
to  deliver  him  into  the  custody  of  the  gaoler  or 
keeper  of  the  said  Convict  Gaol.  And  we,  the  said 
Justices,  do  hereby  authorise  and  require  you,  the 
said  gaoler  or  keeper  of  the  said  Convict  Gaol,  to 
receive  and  take  the  raid  James  Nunn  into  your 
custody,  and  him  safety  to  keep  until  he  shall  duly 
pay  the  said  sum  of  1001.  Given  under  our  hands 
and  seals,  at  the  borough  of  Harwich  aforesaid,  in 
the  said  county  of  Essex,  tliis  ftid  day  of  September, 
in  the  year  of  our  Lord  1828. 

John  Bailey,  (L.S.) 
George  Graham,  (L.S.) 

The  main  objection  relied  upon  by  Mr. 
Plaits  who  was  counsel  for  the  defendant* 
was,  that  the  offence  in  question  was  not 
committed  **  on  the  high  seas."  It  was 
this  fact  alone  which  would  give  the  Ma- 
gistrates jurisdiction.  And  it  was  contend- 
ed, that  the  fact,  which  questioned  the  very 
jurisdiction  of  the  Magistrates,  was  exa- 
miaable  by  the  Court ;  and  that  the  con- 


viction did  not  conclude  the  defendant  from 
disputing  the  fact.  As  a  fact,  it  was  statedi 
that  the  offence  was  committed  within  the 
borough  of  Ipswich ;  and  to  shew  thisy 
the  following  was  the  substance  of  the  de- 
fendant's affidavits. 

"That  the  vessel  was  proceeding  on  her 
voyage,  and  sailing  upon  that  part  of  the 
coast  of  Suffolk  which  lies  next  the  bounds 
of  the  parish  of  Walton,  in  the  county  of 
Suffolk,  but  not  at  a  greater  distance  than 
300  yards  from  the  land  on  the  said  coast, 
and  in  the  river  Arwell,  commonly  called, 
the  "  Ipswich  Water ;"  amd  the  place  where 
she  was  stopped  was  opposite  to  the  sooth- 
east  side  of  the  town  of  Harwich,  in  the 
county  of  Essex,  where  the  river  is  about 
a  mile  wide,  and  that  the  town  of  Harwich 
and  the  coast  of  Essex  may  be  very  dis- 
tinctly seen  from  the  said  place,  and  also 
from  that  part  of  the  coast  of  Suffolk  which 
is  nearest  to  the  said  place. 

"  That  the  jurisdiction  of  the  borough 
of  Ipswich  extends  from  the  town  down 
the  river  below  Landguard  Fort.  That 
persons  have  been  tried  at  the  Borough 
Sessions  of  Ipswich,  for  offences  committed 
upon  the  river,  at  least  seven  miles  distant 
from  the  parochial  limits  of  the  borough." 

Other  circumstances  were  stated,  having 
for  their  object  the  establishing  of  the  same 
fact,  namely,  that  the  vessel,  when  the  de- 
fendant was  seized,  was  within  the  juris- 
diction of  the  borough  of  Ipswich. 

On  the  return,  however,  of  the  deposi* 
tions,  it  appeared,  that  the  vessel  was 
seen  ''coming  into  the  harbour."  And 
the  defendant,  being  found  on  board,  was 
carried  before  the  Magistrates  of  Harwich^ 
and  convicted ;  as  has  already  been  men- 
tioned. 

Mr,  SoUckar  General  and  Mr,  Shepherd 
now  shewed  cause  ^gamst  the  issuing  of 
the  habeas  corpus.  The  fact  of  the  offence 
having  been  committed  on  the  high  seas, 
was  one  of  the  facts  charged  against  the 
defendant  upon  the  hearing  £?fore  the 
Magistrates.  That  fact  has  been  investi- 
gated and  decided ;  and  it  is  no  more  exa- 
minable in  this  proceeding  than  any  other 
fact  essential  to  the  offence.  The  defen- 
dant might  as  well,  on  the  present  occasion, 
dispute  the  fact  of  the  tobacco  being  on 
board  the  vessel.  But  even  if  the  ques- 
tioacan  be  ezamioed  into,  there  is  ^un- 
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dant  evidence  thdt  die  offence  was  com- 
mitted on  the  high  seas.  The  vessel  was 
seen  coming  into  the  harhour.  The  offence 
is,  the  being,  or  the  having  been,  on  board 
such  a  vessel.  The  Harwich  Magistrates 
had,  therefore,  jurisdiction  under  the  74th 
section,  as  the  defendant  was  taken  before 
them. 

Mr*  PhUU  contr^. — This  offence  was 
committed  within  the  local  jurisdiction  of 
Ipswich ;  or,  at  all  events,  the  defendant 
was  apprehended  within  that  jurisdic- 
tion ;  and  the  defendant  might  there  have 
gotten  into  the  vessel.  Therefore,  the 
Magistrates  of  Harwich  had  no  jurisdiction 
under  the  74th  section.  The  75th  section 
■hews,  affirmatively,  that  the  jurisdiction 
was  with  the  Ipswich  Magistr/Ltes^  as '  the 
power  in  that  section  is  given  to  commit 
to  the  gaol  of  the  county  wherein  the 
£»ffence  has  arisen.  If  it  were  otherwise 
held,  the  74th  clause  might  be  a  protection 
to  acts  of  great  injustice*  If  that  clause 
gives  a  power  to  any  Magistrate  before 
whom  the  offender  n)ay  be  taken,  it  would 
seem,  that  the  officers  of  the  Customs  might 
take  a  man  to  York,  or  into  any  jurisdic- 
tion, and  any  county  they  pleased,  either 
midland  or  maritime.  This  was  not  the 
intention  of  the  legislature.  If  they  had 
so  intended,  it  would  not  have  been  neces- 
sary to  pass  the  act  of  7  Geo*  4.  c.  48.  s.  1 6 ; 
and  the  terms  of  that  clause  shew,  that  the 
74th  clause  of  the  previous  act  was  not  so 
interpreted  by  the  legislature.  Kite  and 
Lane's  ca«e(l)  is  in  point  with  the  present. 
Th^re,  persons  taken  within  the  harbour 
of  Folkestone  were  afterwards  taken  to 
Dover,  and  there  convicted  by  Dover  Ma- 
gistrates under  the  45  Geo.  3.  c.  121.  s.  7» 
and  the  57  Geo.  3.  c.  87.  s.  5.  Speaking 
bf  these  facts>  the  present  Lord  Chief  Justice 
observed,  "  That  raises  the  question,  whe- 
ther persohs  can  afterwards,  without  any 
apparent  necessity,  be  taken  < within  the  li- 
mits of  another  jurisdiction,  and  be  there 
convicted  of  the  offence  imputed  to  themt 
I  am  strongly  inclined  to  think  that  no 
such  power  exists." 

•  Lard  TVnf^rden.-^This  is  k  rule  for  a 
habeas  corpus  to  bring  up  the  body  of  the 
defendant,  in  order  to  relieve  him  from 

(1)  1 6«  lb  G»  101 1  0»d.«D«&E.^tlt» 


the  effect  of  a  conviction  tinder  the  snug* 
gling  act. — [Here  his  Lordship  stated  the 
substance  of  the   conviction.] — ^The  first 
objection  to   this  conviction  is,   that,  in 
point  of  fact,  the  offence  was  not  committed 
on  the  high  seas.     That  is  a  fact  neces- 
sary, in  order  to  the  jurisdiction  of  the 
Magistrates  of  Harwich ;  and  it  is  con- 
tended, that  this  is  a  fact  inquirable  into 
by  this  Court  in  the  present  mode  of  pro- 
ceeding.    I  have  doubts  upon  that  point ; 
but  I  wish  it  to  be  distinctly  understood, 
that  I  give  no  opinion  upon  it  either  way. 
It  is  not  necessary  that  I  should  in  the 
present  case ;  for  I  am  quite  clear,  that 
the   evidence  establishes  the  fact  of  the 
offence  having  been  committed  on  the  high 
seas.     The  vessel  is  seen  coming  into  the 
harbour. — [Here  his  Lordship  went  over 
the  depositions,  which,  as  they  bear  upon 
this  fact  alone,  need  not  be  inserted.] — 
But  it  has  been  suggested,  that  this  de- 
fendant might  have  gone  on  board  the 
vessel  afler  she  had  gotten  into  the  har- 
bour ;  and,  if  so,  the  offence  by  him  would 
not  have  been  committed  on  the  high  seas. 
It  is  not  impossible  that  he  might ;  and  if 
the  fact  were  so,  he  might  have  shewn  it 
in  his  defence  before  the  Magistrates.     In 
the  absence  of  any  evidence   upon  this 
point,   the   natural   conclusion  from   the 
facts  must  be,  that  he  was  on  board  before 
she  came  into  the  harbour;  and,  conse- 
quently, was  on  board  when  she  was  on 
the  high  seas. — ^That  she  was  liable  to  for- 
feiture has  not  been  disputed.     Thia  being 
the  case,  the  74th  section  of  the  act  pro- 
vides, that  offences  committed  upon  the 
high  seas  against  that  act  shall  be  deemed 
to  have  been  committed  at  the  place  on 
land  into  which  the  person  charged  with 
the  offence  shall  be   taken,  brought,  or 
carried ;  and  it  then  goes  on  to  give  ju- 
risdiction to  the  Magistrates  of  that  place. 
Here,  the  defendant  was  carried  to  Har- 
wich ;    and  therefore  the   Magistrates  of 
Harwich  had  jurisdiction.     Bat  it  ha  been 
said,  that,  if  ihh  construction  be  giveti  to 
the  statute,  it  may  be  in  the  power  of  die 
eaptors  to  take  the  person  i^erever  and 
before  whom  they  please ;  and  the  eMtrcina 
ease  was  put  of  taking  a  man  to  York  firon 
the  coast  in  question.     To  shew  ^at  tliis 
was  held  unreasonable,  the  case  of . 
9Lapew4seited|  but  that  ca«0  was 
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different  from  &e  present.  What  I  stated 
in  that  ease  bore  upon  the  facts  in  that 
case ;  which  were,  that  the  men  were  ar- 
rested within  the  harbour  of  Folkestone  ; 
their  vessel  was  detained  there,  and  they 
were  taken  on  skorCf  within  the  local  juris- 
diction of  the  Magistrates  of  that  place. 
On  a  subsequent  daj,  they  were  again  put 
on  board  the  vessel,  and  carried,  together 
with  it,  to  Dover.  The  act  under  which  they 
were  proceeded  against  was  of  course  not 
the  present ;  for  this  case  was  in  the  year 
1822.  It  was  the  act  45  Geo.  8.  c.  121. 
8.  7,  which  provided,  that  persons  taken 
on  board  any  vessel,  under  the  circum- 
stances there  stated,  should  be  taken  before 
a  Justice  near  the  port  or  place  into  which 
such  vessel  shall  be  carried,  or  near  to  the 

?lace  where  the  person  should  be  taken, 
'hose  men,  therefore,  had  been  arrested 
in  the  harbour  of  Folkestone ;  had  been 
carried  on  shore  in  the  town  of  Folke- 
stone ;  and  were  afterwards  carried  before 
the  Magistrates  of  Dover.  It  was  upon 
that  state  of  facts,  that  I  expressed  my- 
self; and  I  observed,  ''That  raises  the 
question,  whether  persons  carried,  hy  the 
vohmtary  act  of  the  captor s^  within  a  parti- 
cular jtirisdiction,  can  afterwards,  without 
any  apparent  necessity,  be  taken  within 
the  limits  of  another  jurisdiction,  and  be 
there  convicted  of  thcoffence  imputed  to 
them."  I  stated,  however,  that  it  was 
unnecessary  to  decide  that  point  in  that 
case  ;  for  the  conviction  itself  was  bad  on 
the  face  of  it,  in  not  shewing,  that  the  Ma- 
gistrates had  jurisdiction  over  the  subject- 
matter.  That  case,  therefore,  has,  in  my 
opinion,  no  bearing  whatever  upon  the  pre- 
sent. This  is  a  case  on  a  different  act  of 
parliament,  and  under  drcumstances  en- 
tirely different.  I  think,  therefore,  that 
this  rule  ought  to  be  discharged. 

Mr,  Justice  Bayley, — The  3d  section  of 
this  act  renders  the  vessel  liable  to  for- 
feiture, if  she  has  been  discovered  to  Jiave 
been  on  the  high  seas.  I  have  no  doubt 
that  this  was  the  case  with  regard  to  this 
vessel,  or  that  the  defendant  had  been  on 
board  while  she  was  on  the  high  seas. 
Then,  as  to  the  jurisdiction  of  the  Magis- 
trates :  look  at  the  words  of  the  74th  sec- 
tion,— "  any  place  into  which  the  person 
ahall  be  taken,  brought,  or  carried."  There- 
finre,  although  the   defendant  may  have 


been  taken  on  the  watef  Withfai  a  pavtfenUiy 
county  or  jurisdiction,  he  may  be  carried  tm 
a  place  within  another  jurisdiction ;  and  the 
place  to  which  he^ia  carried  is,  by  the  terms 
of  this  clause,  the  place,  the  Magistrates 
of  which  have  jurisdiction  over  the  sub- 
ject-matter. 

Mr,  Justice  Littledale.  —  According  to 
the  74th  section  ;of  this  act,  two  things 
must  concur.  The  vessel  must  be  disco- 
vered to  have  been  on  the  high  seas,  within 
certain  limits  ;  and  the  defendant  must  be 
discovered  to  have  been  on  board  while 
she  was  so  on  the  high  seas.  I  think  the 
evidence  shews  the  concurrence  of  these 
two  facts  in  the  case  of  this  defendant* 
•Then,  as  to  the  jurisdiction  : — that,  by  the 
same  clause,  is  declared  to  be,  the  juris- 
diction of  the  place  to  which  he  is  carried. 
Now,  he  may  be  taken  on  the  waters  within 
one  jurisdiction ;  and,  as  you  are  taking 
him  along,  you  may  pass  several  other 
jurisdictions  ;  but  the  place  on  land  to 
which  you  carry  him,  is  the  place,  which 
gives  the  jurisdiction. 

Mr,  Justice  Parke, — I  am  of  the  same 
opinion,  upon  the  facts  which  bring  the 
case  of  this  defendant  within  the  act  of 
parliament,  as  well  as  upon  the  question 
relative  to  the  jurisdiction.  He  may  have 
passed  on  the  water  along  places  within 
other  jurisdictions  ;  but  the  place  on  land 
to  which  he  was  carried,  was  Harwich  \ 
and  that  fact,  by  the  express  words  of  the 
74th  clause,  gave  jurisdiction  to  the  Ma* 
gistrates  of  Harwich. 

Rule  ^charged. 


1828.     7 

•p^      g       >  THK  KING  0.  JOHN  WINTER,  SSa« 

Highways — Stopping  up  and  diverting. 

1.  Whether  a  public  carriage  highway 
can  he  only  partially  diverted ;  leaving  it 
still  open  to  the  public  as  a  footway — quaere. 

2.  The  order  of  Justices^  diverting  a  public 
highway,  must  shew,  on  the  face  of  it,  not 
only  that  the  proposed  substituted  highway 
is  commodious;  but  also  that  the  public 
right  of  passage  over  it  will  be  as  permanent 
as  that  which  they  have  over  the  old  high- 
way, 

Accori&nghfi  where  such  asnbstitutedhigh'' 
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watffiHUt  mparit  wera  iwrtiipike  roadf  made 
wider  a  loctU  acit  the  prooisums  of  which  did 
nd  distincily  appear  to  be  permanentt-^The 
Court  held  the  order  of  the  Justices  to  be 
bad. 

The  following  appeared  on  the  teturn  to 
a  certiorari. 

At  the  Epiphany  Sessions  for  the  county 
of  Somerset)  in  the  year  1828,  upon  an 
appeal  made  hy  John  Winter,  esq.,  it  ap- 
peared that  an  order  was  made  by  two  Jus- 
tices, who  therein  stated, "  that  having,  upon 
their  own  viewi  found  that  a  certain  part  of 
a  highway  within  the  parish  of  Bishops 
Lydeard,  in  the  hundred  of  Kingsbury 
West,  and  county  aforesaid,  called  Watts 
Land,  otherwise  called  Sandy  Lane,  parti- 
cularly described  in  the  plan  annexed 
to  the  said  order,  might  be  diverted  and 
turned  so  as  to  make  the  same  more  com- 
modious to  the  public ;  and  having  viewed 
a  course  proposed  for  the  new  highway  in 
lieu  thereof,  (describing  the  proposed  sub- 
stituted road,)  through  the  grounds  of  Sir 
Thomas  Buckler  Lethbridge,  bart. ;  and 
having  received  evidence  of  the  consent  of 
the  said  Sir  Thomas  Buckler  Lethbridge 
to  the  said  new  highway  being  made  through^ 
his  lands  and  grounds,  thereinbefore  de- 
scribed, by  writing  under  his  hand  and  seal, 
in  consideration  of  the  said  part  of  the  old 
highway,  thereby  ordered  to  be  diverted  and 
turned,  being  sold,  exchanged,  and  to  be 
vested  in  him,  saving  always^  and  reserving 
nevertheless,  a  free  passage  for  all  persons 
on  foot,  through  the  land  and  soil  of  the 
said  part  of  the  said  old  highway,  thereby 
ordered  to  be  diverted  and  turned,  accord- 
ing to  the  ancient  usage  in  that  respect. 
It  was  ordered,  that  the  said  last-mentioned 
highway  should  be  diverted  and  turned 
through  the  land  aforesaid ;  -and  when  such 
highway  should  be  properly  made  and  com- 
pleted, and  put  into  good  condition  and  re- 
pair, and  fit  for  the  reception  of  travellers, 
and  so  certified  by  two  of  his  Majesty's 
Justices  of,  in,  and  for  the  said  county 
of  Somerset,  upon  view  thereof,  and  after 
such  certificate  should  have  been  returned 
to  the  clerk  of  the  peace  of  the  said  county, 
and  by  him  enrolled  amongst  the  records  of 
the  Court  of  Quarter  Sessions  at  the  General 
Quarter  Sessions  of  the  Peace,  to  be  holden 

in  and  for  tbQ  siud  county  next  iiAer  (be 


General  Quarter  Sessiona  of  the  Peace,  in 

and  for  the  said  county,  at  which  the  said 
order  should  have  been  confirmed  or  en- 
rolled, pursuant  to  the  directions  of  the  ata- 
tute  in  that  case  made  and  provided.  And 
it  was  ordered  that  the  said  part  of  the  said 
old  highway,  thereby  ordered  to  be  diverted 
and  turned,  being  the  length  of  286  yards, 
or  thereabouts,  and  of  the  breadth  of  twelve 
feet,  or  thereabouts,  upon  a  medium,  aa  ap- 
peared by  the  said  plan,  should  be  stopped 
up,  subject  to,  and  saving  always^  and  re- 
serving nevertheless,  a  free  passage  far  a& 
persons  on  foot  through  the  land  and  soil  of 
the  said  old  highway,  so  ordered  to  be  di- 
verted and  turned,  and  stopped  up,  accord- 
ing to  the  ancient  usage  in  that  respecL 
And  reciting  that  the  said  Sir  Thomas  Buck- 
ler Lethbridge  had  consented  as  aforesaid 
to  the  making  and  continuing  of  the  said 
new  highway  through  his  lands,  in  conside- 
ration that  the  said  part  of  the  said  old  high- 
way, thereby  ordered  to  be  diverted  and 
turned,  and  stopped  up,  be  sold,  exchanged, 
and  vested  in  mm ;  saving  always^  and  rr- 
serving  nevertJielesst  as  aforesaid.  It  was 
ordered,  that  the  said  lands,  grounds  and 
soil  of  the  said  Sir  Thomas  Buckler  Leth- 
bridge, for  the  said  new  highway,  thereby 
ordered  to  be  made  as  aforesaid,  should  be 
purchased  by  the  sale,  disposal  and  ex- 
change of  the  said  part  of  the  said  old  high- 
way, thereby  ordered  to  be  diverted  and 
turned,  and  stopped  up,  and  the  same  to  be 
vested  in  the  said  Sir  Thomas  Buckler 
Lethbridge,  subject  and  saving  alwajfs,  and 
reserving  nevertheless,  as  aforesaicL  And 
they  did  thereby  approve  and  direct  that 
the  surveyors  of  the  highways  of  the  said 
parish  of  Bishops  Lydeard,  did  and  shoold 
make  an  agreement  with  the  said  SirTlioiDas 
Buckler  Letlibridge,  being  the  person  seised 
or  possessed  of  and  interested  in  the  said 
lands,  ground  and  soil  through  which  the 
said  highway,  thereby  ordered  to  be  diverted 
and  turned,  was  thereby  ordered  to  and 
would  go  for  the  recompense  to  be  made 
for  such  ground,  and  for  tlie  making  of  such 
new  ditches  and  fences  as  should  be  neces- 
sary, by  the  sale,  disposal  and  exchange,  to 
and  with  the  said  Sir  Thomas  Buckler 
Lethbridge,  of  the  said  part  of  the  old  high- 
way, thereby  ordered  to  be  diverted  and 
turned,  and  stopped  up,  and  the  same  being 
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Lethbridgei  tulject  tmd  Mrtiig -always,  and 
teserring  nevertheless,  as  aforesaid.  And, 
upon  hearing  what  is  alleged  in  the  pre- 
mises by  the  several  parties  concerned,  and 
their  counsel,  and  proved  by  them  respec- 
tively;— This  Court  dodi  order,  adjudge 
and  detennine,  that  the  said  order  be  con- 
firmed ;  and  the  same  is  hereby  confirmed 
accordingly,  subject  to  the  opinion  of  the 
Court  of  King's  Bench, — whether  the  said 
order  could  legally  be  made  under  the  act 
55  Geo.  8.  c.  68,  inasmuch  as  the  intended 
new  road  from  E.  to  F.  (the  plan,  for  any 
further  description,  is  immaterial,)  does  not 
either  commence  or  terminate  at  the  same 
points  as  the  road  to  be  stopped  up ;  the 
distance  between  the  points  I  and  £  being 
1154  yards,  and  the  distance  between  the 
points  H  and  F  being  1063  yards ;  and  also 
as  the  said  highway  from  I  to  H  was  one 
of  the  roads  included  hi  the  act,  3  Geo.  4. 
c.  65,  intituled  *  An  act  to  repeal  several 
acts  for  repairing  severd  roads  leading  from 
the  town  of  Bridgewater  in  the  county  of 
Somerset,  and  several  other  roads  therein 
mentioned,  so  far  as  the  said  acts  relate  to 
the  reads  leading  to  the  said  town,  and  to 
cttisolidate  and  comprise  the  same  in  one 
act  cf  parliament,'  and  thereby  contmued 
under  the  care,  management  and  repair  of 
the  lustices  therein  named :  but  from  the 
fbture  care,  management  and  repair  whereof 
the  said  trustees  appear  to  this  Court  to 
have  been  discharged  by  the  said  act  when 
a  certain  extension  of  road  in  the  said  act 
described,  should  be  made  and  completed ; 
and  which  this  Court  finds  to  have  been 
made  and  completed,  so  as  to  be  fit  for  the 
safe  and  convenient  use  of  the  public,  in 
the  year  1822." 

Mr*  Brougham^  Mr.  Cahbell,  and  Mr. 
Roffergf  were  for  the  order  of  Sessions. 

mr.  C.  F,  Williams^  Mr.  Jeremy^  and 
Mr.  Erie,  against  it. 

Upon  this  case  the  mahi  question  in  dis- 
pute between  the  parties  was  not  decided. 
Very  early  In  the  ai^ument,  it  was  suggested 
by  Mr.  Justice  Littledale,  that  the  order 
did  not  seek  entirely  to  annihilate  the  old 
road,  but  only  to  annihilate  it  as  a  carriage 
road,  leaving  it  as  a  footway.  The  learned 
Judge,  and  Mr.  Justice  Bayley,  and  Mr. 
Justice  Park,  expressed  doubts  wliether 
this  could  be  lawfully  done ;  whether,  under 
tlK  U  Geo^  8,  a  roiif  if  stopped  up  or  di- 
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verted,  should  not  be  stopped  up  or  divert-* 
ed  altogether,  and  not  partially.  Upon  this 
point,  however,  no  judgment  was  given. 

It  appearing  also,  that  a  part  of  the  road 
to  be  substituted  for  the  old  road,  was  part 
of  a  turnpike  road  made  under  a  local  act, 
the  powers  to  the  trustees  of  which  were 
limited  to  a  period  of  twenty-one  years ; 
the  Court  expressed  an  opinion,  that  the 
order  was  defective  in  not  shewing  that  the 
public,  from  whom  a  permanent  right  was 
taken  away,  had  a  permanent  right  in  re« 
turn. 

Mr.  C.  F.  Williams,  Mr.  Cabbell,  and 
ilfr.  Rogers,  in  answer  to  this  objection, 
submitted,  that  if  the  trustees  of  the  turn- 
pike road,  in  exercise  of  their  powers,  did 
an  act  which  would  be  of  a  permanent  na- 
ture, although  their  power  was  but  tempo- 
rary, the  act  would  be  permanent;  and 
that  there  was  nothing  from  which  it  could 
be  inferred  that  the  public  had  not  as  ample 
and  permanent  a  right  upon  the  new,  as  they 
had  upon  the  old,  road.     But,  by — 

Mr.  Justice  Bayley. — We  need  not  at 
present  decide  the  point,  whether  a  public 
road  can  be  partially  stopped  up.  I  am 
dearly  of  opinion,  that  where  magistrates, 
acting  under  die  limited  power  given  them 
by  parliament,  propose  to  take  away  a  per- 
manent right  of  the  public,  their  order 
should  shew  that^they  are  giving  in  return 
something  equally  permanent.  That  has 
not  been  done  in  the  present  instance.  I 
think  it  is  at  least  very  doubtful,  whether 
the  public  would  have  a  right  over  this 
turnpike  road  afler  the  twenty-one  years, 
during  which]  the  act  is  to  exist,  shall  have 
run  out.  If  the  road  was  made  under  any 
other  act,  or  if  the  public  will  have  a  per- 
manent right  over  it,  under  the  local  act, 
one  or  other  of  those  facts  should  be  made 
to  xppenr.  But  the  order  and  the  case  are 
equally  silent,  as  to  the  supposed  perma- 
nent right  of  the  public  over  that  part  of 
the  substituted  road. 

Mr.  Justice  Littledale. — I  do  not  give 
any  opinion  on  the  question,  whether  the 
order  is  or  is  not  bad  on  account  of  its 
proposing  only  a  partial  diverting  of  the 
road.  But  I  am  clear  that  the  order  should 
distinctly  shew  that  the  substituted  road  is 
one  over  which  the  public  will  have  a  perma- 
nent right  of  passage.  If  it  was  made  under 
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a  temporary  act,  which  would  expire  in  twen- 
ty-one years,  the  right  of  the  public  might, 
and  I  think  would,  expire  with  the  act. 
Indeed,  for  aught  that  appears,  the  road 
itself  might  be  made  for  a  purpose  merely 
temporary.  The  Sessions  mieht  have  found, 
iis  a  fact,  if  the  public  would  nave  a  perma- 
nent right, 

Mr.  Justice  ParA:e.— It  is  sufficient  for 
us  to  say,  that  we  cannot  supply,  by  intend- 
ment, «o  material  and  necessary  a  fact,  in 
the  exercise  of  this  limited  jurisdiction,  as 
we  must  do  to  support  this  order.  It  is 
said,  that  the  new  road  is  commodious  for 
the  public  ;  but  that  is  not  sufficient.  The 
public  right  of  passage  over  it,  sliould  be  as 
permanent,  as  the  right  over  the  old  road 
which  it  is  proposed  to  take  away.  We 
are  not  informed  under  what  authority 
that  substituted  road  was  made  so  as  to  be 
enabled  to  say,  that  it  gave  the  public  a 
permanent  right  of  passage.  This  point 
alone  disposes  of  the  present  order  of  Ses- 
sions. 

Order  of  Semms  quashed. 


1828.     \ 
Dec.  9.  3 

Poor  Laws — Assistant  Overseer. 


THE  KINO  V.  THE  IXHABlTAKTS 
OF  LEW. 


1.  The  office  of  assistant  overseer^  under 
the  59  Geo.  3.  c.l^,  is  a  "public  annual" 
office,  tlie  service  of  which  may  confer  a  set- 
tlement. 

2.  The  appointment  to  such  an  office ,  with 
a  salary i  requires  a  stamp^  under  tlte  55  Geo. 
S.e.  184,  schedule^ part  1,  title  "  Grant." 

Two  Justices  of  the  county  of  Oxford, 
by  order,  removed  William  Furbrick,  his 
wife,  and  children,  from  Charlbury,  to 
Lew,  in  the  said  county.  The  Sessions, 
upon  appeal,  confirmed  the  order,  subject 
to  the  opinion  of  the  Court  on  the  following 

CASE. 

William  Purbrick,  the  pauper,  being  set- 
tled in  the  hamlet  of  Lew,  was,  on  the 
16th  day  of  October  1826,  duly  elected, 
by  the  inhabitants  of  the  township  of 
Charlbury,  in  vestry  assembled,  to  be  an 
assistant  overseer  of  the  poor  of  the  said 
township,  in    pursuance  of  the  statute 


59  Geo.  3.  .c.  12.  s.  7.  The  vestry  de* 
termined  that  the  pauper  should  perform 
the  duties  and  receive  the  salary  men- 
tioned in  the  warrant  of  appointment  here- 
inafter set  forth.  On  the  18th  of  the  same 
month,  he  was  appointed  such  assistant 
overseer  by  a  warrant  under  the  hands  and 
seals  of  two  Justices,  which  warrant  is  in 
the  following  form,  that  is  to  say  :«— 

''The  township  of  Charlbury,  in> 
the  county  ofOxford,  to  wit.  y 

*'  Whereas  the  inhabitants  of  the  town- 
ship of  Charlbury,  in  the  county  of  Ox- 
ford, in  vestry  assembled,  in  the  said 
township,  on  the  17th  day  of  October 
1826,  did  nominate  and  elect  William  Pur« 
brick,  of  the  township  aforesaid,  to  be  an 
assistant  overseer  of  the  poor  of  the  said 
township,  and  did  determine  and^  specify 
that  he  should  execute  and  perform  aU 
the  duties  of  the  office  of  an  overseer  of 
the  poor  of  the  said  township,  and  did  Bx, 
the  yearly  sum  of  10^  as  and  for  the 
yearly  salary  of  the  said  William  Purbrick» 
for  the  execution  of  his  said  office*  Now 
we,  two  of  his  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  townsh^  in 
pursuance  of  the  statute  in  such  case  made 
and  provided,  do  hereby  appoint  the  said 
William  Purbrick  to  be  an  assistant  over- 
seer of  the  poor  of  the  .said  townships  and 
we  do  hereby  authorize  and  empower  bim 
to  execute  and  perform  the  said  duties, 
and  to  receive  the  said  salary,  so  as  afme- 
said  fixed  by  the  said  inhabitants  In  their 
said  vestry. 

**  Given  under  our  hands  and  seals,  this 
18  th  day  of  October,  in  the  year  of  our 
Lord  1826. 

''  A.  T.  fiawlinson,  (l.  s.) 
"  F.  Penystone,  Jun,  (l.  $.)" 

This  warrant  of  appointment  was  not 
stamped.  The  pauper  duly  performed 
the  duties  of  assistant  overseer,  by  vnrtne 
of  the  aforesaid  appointment,  for  one  wbole 
year  from  the  date  thereof,  and  resided 
during  that  time  in  the  township  of  Charl- 
bury. 

The  Sessions  were  of  opinion,  that  tiie 
said  warrant  of  appointment,  under  the 
hands  and  seala  of  two  Justices,  did  not 
require  any  stamp;  and  they  dierefore 
received  it  in  evidence,  but  ibfiy  decided 
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llbat  no  settlement  was  gained,  subject  to 
the  opinion  of  this  Court  on  the  two  fol- 
lowing questions : — 

First.  Whether  the  situation  of  assist- 
ant overseer,  described  in  the  warrant 
of  appointment,  is  an  office  the  serving  of 
which  for  a  year  will  confer  a  settlement. 

Secondly.  If  the  Court  shall  be  of  opi- 
nion that  it  is  such  an  office,  whether  the 
said  warrant  of  appointment  thereto,  being 
in  writing,  required  a  stamp* 

Mr,  Cooper^  as  to  the  first  question,  was 
in  support  of  the  order  of  Sessions. — First, 
the  situation  in  question  is  not  an  office 
the  service  of  which  can  confer  a  settle- 
ment. It  is,  in  fact,  no  office  at  all.  The 
statute  59  Geo.  d.  does  not  render  it  ne- 
cessary that  there  should  be  a  person  so 
employed  in  any  parish  :  it  only  gives  a 
power  to  the  inhabitants  to  make  such  an 
appointment  if  they  think  fit.  Even  if  it 
be  called  an  office,  it  clearly  is  not  annual. 
An  annual  office,  or  charge,  is  one  to  which 
appointments  are  made  from  year  to  year. 
The  office,  or  charge,  need  not  be  one 
which  a  person  is  compellable  to  accept ; 
but  the  instances  of  offices  conferring  a 
settlement  have  uniformly  been  of  such  as 
were  necessarily  existing,  and  not  of  situa- 
tions which  the  inhabitants  of  a  parish  or 
district,  or  those  authorized  to  appoint, 
might  dispense  with,  or  fill  up,  as  they 
pleased.  The  familiar  instances  are  those 
of  constable,  tithingman,  parish  clerk,  sex- 
ton, overseer,  churchwarden,  borsholder, 
hog  ringer,  collector  of  land-tax,  collector 
of  duties  on  births  and  burials,  ale  taster : 
all  of  these  are  offices  which  must  neces- 
sarily be  filled  by  some  one.  If  at  the 
end,  or  in  the  middle  of  a  year,  the  inhabi- 
tants can  determine  that  the  sitiuUion  shall 
no  longer  exist,  it  cannot  be  an  annual 
office*  In  the  present  case,  the  statute 
59  Geo.  3.  c*  12.  authorizes  the  inhabitants 
to  elect  any  discreet  person  or  person^  to 
be  assistant  overseer  or  overseers,  and 
to  determine  and  specify  the  duties,  &;c. ; 
and  it  empowers  two  Justices  to  appoint 
the  person  or  persons  so  elected  by  war- 
rant, &c. ;  but  it  at  the  same  time  em-» 
powers  the  inhabUants  in  vestry  to  revoke 
the  appointment  at  any  time*  It  depends, 
therefore,  on  the  will  of  the  inhabitants, 
whether  there  Aall  be  one,  or  two,  or 


three  assistants,  or  none.  It  is  not  the 
question,  whether  it  may,  by  long  usage, 
become  an  annual  office  ;  but  whedier  it  iff 
so  on  a  first  appointment.  It  is  not  like 
the  case  of  a  general  hiring  for  a  year* 
The  question  of  its  being  an  annual  office 
is  not  determined  by  the  length  of  time 
the  appointee  may  chance  to  serve ;  but, 
by  the  nature  of  the  situation  at  the  time 
of  the  appointment.  The  words  of  the 
9  &  10  W.  3.  ell.  are,  "  shall  execute 
some  annual  office,  being  legally  placed  m 
such  office"  which  clearly  suppose  an 
appointment  to  a  previously  exis^ng  afficcm 
The  mode  of  appointment  is  always,  there* 
fore,  an  inquiry  imder  S  W.&M.  c*  11, 
as  well  as  under  9  &  10  W.  S.  c.  11.  The 
office  is  also  insufficient  for  the  purposes 
of  settlement,  inasmuch  as  it  is  not  an 
independent  office.  It  is  a  service  as  de«« 
puty  to  another*  It  was  held,  in  the  case 
of  Rex  V.  Mersham(\\  that  the  situation 
of  master  of  a  workhouse,  under  9  Geo.  1. 
c.  7.  s.  4,  was  not  an  office  within  the  stat* 
SW.&M.cll.  In  the  case  of /Sex  V. //mtn- 
ster{9)y  discussion  was  precluded  by  the 
statement  of  facts  in  the  case. 

[Mr,  Justice  Bayley, — ^But  the  Sessions 
there  found  the  office  in  question  to  be  a 
public  annual  office.] 

In  the  case  of  Rex  v*  HavMedon{p)i  it 
was  a  question  whether  a  governor  of  a 
workhouse,  under  stat.  22  G.  S,  c.  83,  was 
a  public  annual  officer,  though  the  point 
was  not  determined.  But,  assuming  the 
Court  to  have  been  of  opinion,  that  the 
above  situation  was  a  public  annual  office 
within  the  statute,  there  are  the  follow- 
ing points  of  difference  between  the  two 
offices : — 

1.  The  appointment,  under  the  for* 
mer  statute,  is  absolute  for  a  year,  sub* 
ject  only  to  be  determined  by  the  death,  or 
misconduct,  or  incapacity,  of  the  person 
appomted.  Under  the  latter,  it  may,  at 
any  time,  be  determined  by  resignation,  or 
by  a  revocation  on  the  part  of  the  pa* 
rishioners. 

2.  Under  the  former,  the  duties  are 
ascertained,  viz.  to  superintend  Hie  work* 
house;  and  the  appointment  is  indepeiw 
dent,  and  not  in  aid  of  any  other*    UndeV 
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tbe  latter,  the  duties  ought  to  be  (but  have 
not  been)  specified,  and  they  are  in  aid  of 
the  overseers. 

3.  Under  the  former  statute,  the  pa- 
rishes, having  once  agreed  to  an  incor- 
poration with  other  parishes,  are  bound 
for  at  least  three  years,  and  the  office  of 
governor  of  the  workhouse  must  necessa- 
rily be  continued  during  that  time.  The 
13th  section  enacts,  that  proceedings  shall 
be  immediately  taken  to  iill  up  vacancies 
in  any  of  the  offices ;  and  section  14  enacts, 
that  the  offices  of  guardian,  governor,  &e« 
shall  determine  in  Easter  week,  when  the 
persons  entitled  shall  either  agree  with 
the  persons  already  in  office  to  continue 
therein,  or  shall  proceed  to  recommend 
others,  as  if  such  persons  had  died. 

Under  the  latter  statute,  it  is  entirely 
at  the  option  of  the  parishioners  whether 
the  appointment  of  an'  assistant  overseer 
shall  be  continued  or  not. 

Secondly ;  this  was  not  an  office  which 
the  pauper  executed  for  himself,  and  on 
his  own  account.  A  person  who  serves 
as  deputy  does  not  thereby  gain  a  set- 
tlement; nor  even  a  principal,  where 
he  serves  for  and  on  account  of  ano- 
ther: Rex  V.  All  Cannings,  (4)  In  the 
present  case,  the  appointment  is  to  do  all 
the  duties  of  an  overseer ;  not  as  prin- 
cipal, certainly ;  it  must  therefore  be  as 
deputy.  The  case  of  Bennett  v.  Edwards  (5) 
appears  to  favour  the  argument  that  this 
officer  is  a  deputy.  There  would  be  more 
colour  in  calling  him  an  independent  officer 
if  his  duties  were  specified,  and  limited  to 
particular  purposes. 

Thirdly;  this  apppintmmt  is  bad :  firsti 
because  the  duties  are  not  specified ;  se- 
qondly,  because  it  is  not  stamped.  First,  the 
duties  ought  to  have  been  specified.  The 
ats^tute  enacts,  that  the  inhabitants  shall  de- 
termine and  specify  the  duties,  and  empower 
the  Justices  to  appoint  for  such  purposes 
as  shall  h»ve  been  fixed  by  the  inhabitants^ 
^nd  authorizes  the  persox^  appointed  to 
execute  all  such  of  the  duties  of  the  offloe 
of  an  overseer  of  the  poor  as  shall  in  the 
^^rrant  of  his  appointment  be  es^essed^ 
U  appears  to  have  been  the  oli^ect  of  the 

(4)  Bow.  S.C.  634;  2  Nql.  697. 

(5)  7  B.  &  C.  686  ;    1  M.  &  E.  4W  ;    6  Uw 
Jouni.K.B|40^ 


legislature,  that  the  partieular  dutiea  of 
the  assistant  overseer  should  be  distinctlj 
marked  out,  in  order  to  avoid  doubt  as  to 
the  nature  and  extent  of  those  duties. 
What  are  the  acta  he  can  do  under  dio 
present   form  of  appointment?     Can  ho 
make  a  rate?     Can  he  join  in  an  act  ne^ 
cessary  to  be  done  by  the  majority  of 
the  parish  officers  ?     Can  he,  by  his  vote, 
controul   them?      Assuredly  not.      The 
statute  also  provides,  that  a  bond  nay 
be    taken   from    the    assistant   overseer 
to  the  churchwardens.     In  short»  every 
circumstance  attending  the  situation  shews 
it  to  be  a  mere  employment ;  or,  at  the 
most,  that  of  the  acting  as  deputy  to  the 
overseer.    But,  independent  of  these  coin 
siderations,  which  affect  the  main  questioB» 
whether  the  service  of  this  office  (if  such 
it  be),  can  confer  a  settlement,  the  appoint- 
ment of  this  man  was  void,  for  want  of  a 
stamp  :  this  argument  is  of  course  against 
the  judgment  of  the  Sessions.     The  Stanqi 
Act,  55  Geo.  3.  c.  184«  schedule,  part  1,  tide 
'*  Grant,'*  provides  a  stamp  duty  for  (every 
*^  grant  or  appointment  by  his  Majesty, 
his  heirs,  or  successors,  or  by  any  other  per* 
son  or  persons,  body  politic  or  corporate,  of 
#r  to  any  office  or  employment,  by  letters 
patent,  deedi  or  other  wriimgj  where  tho 
salary,  fees,  and  emoluments  appertwniiig 
thereto  shsJl  not  amount  to  50L  per  an- 
num,) ^L"    There  is  no  exception  in  &• 
vour  of  such  an  instrument  as  die  preaesti 
On  the  contrary,  under  the  head  *^  GraDt,** 
there  is  a  list  of  exemptions,  no  oaeof  whiok 
is  applicable  to  this  ease.     If,  therefore^ 
the  Court  think  this  is  not  an  office,  no  set- 
tlement can  have  been  gained  by  the  8er-» 
vice  of  it.     If  they  thii^  it  ia  an  oflke» 
then  the  appointment  was  bad  for  want  of 
a  stamp. 

Mr.  Chilton  (contra)  was  stopped  by  tho 
Court  as  to  the  first  point,  and  tdld  to  cfOH 
fine  himself  to  the  question  as  to  the  stamp. 
— There  was  no  necessity  for  a  atamp  i^pesi 
the  instrument  in  queatton.    The  act  im- 
posing the  dutiea  was  passed  hofiiio  iho 
^9  Geo.  8,  which  gave  the  power  to  creels 
the  office  of  assistant  overseer :  and  this 
aoeounts  for  the  appointment  not  being 
included  in  the  list  of  exemptiims*    The 
part,  of  the  Stamp  Act,  which  has  hecBre* 
ferr ed  to,  evidently  was  meam  to  eppljr 
to  pliant  effipca  oaly.    But^  at  ell 
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if  thero  be  a  doubt  m  the  subjeet,  the 
Cpurt  will  decide  agai^t  mch  an  objeetioui 

Mr.  Juitke  Bayfey. -i- Upon  the  first 
point,  I  have  no  doubt  whatever.     The 
party  who  is  appointed  to  such  an  officea 
and   serves  under  the  appointment,  has 
executed  a  public  office^    He  is  appointed 
by  the  Magistrates  on  the  nomination  of 
the  vestry.     He  is  in  this  case  appointed 
with  a  yearly  salary ;  and  the  service  under 
it*  makes  it  therefore,  an  annual,  as  well 
as  a  publici  office.     It  is  an  annual  officci 
if  it  be  served,  although  there  may  be  a 
power  in  himself  to  resign,  or  in  others  to 
discharge  him.     His  office  would  not  de- 
termine with  the  change  of  overseers ;  and 
this  may  be  referred  to  for  the  purpose  of 
shewing  that  he  is  not  a  mere  deputy  to 
the  overseers  in  whose  time  he  is  appointed. 
But  my  difficulty  is  upon  the  second  point* 
The  words  in  the  Stamp  Act  are  very 
general  and  comprehensive. — [Here  the 
fearned  Judge  read  them.] — ^I  have  no 
doubt,  that,  if  this  part  of  the  Stamp  Act 
had  been  brought  under  the  notice  of  the 
legislature  when  they  were   passing  the 
^9  Geo.  3,  they  would  have  introduced  a 
clause  exempting  this  appointment  from 
Stamp  duty.    But  how  can  we  get  over 
the  positive  words  of  the  Stamp  Act? 
The  69  Geo.  3.  gives  the  power  of  ap- 
pointment ;  and  it  is  under  the  hands  and 
seals  of  the  Justices.  It  cannot  therefore  be 
said,  that  it  is  not  an  appointment  in  writ- 
ing.    I  am  afraid  the  stamp  duty  is  charge- 
able*    It  follows  that  the  Sessions  are,  in 
my  opinion,  wrong  upon  both  points. 

Mr,  Justice  LUtkdak. — I  am  of  the 
•ante  opinion.  The  Stamp  Act  contains 
BO  clause  of  exemption  which  can,  in 
any  point  of  view,  apply  to  this  instru- 
ment; and  the  words  which  impose  the 
duty  clearly  comprehend  it.  Upon  the 
other  point,  I  have  no  doubt  whatever  of 
this  being  a  public  annual  office.  It  is 
oalled  an  office  three  several  times  in  the 
elause.  Neither  can  this  officer  be  con- 
sidered a  deputy ;  for  a  deputy,  in  general, 
is  one  who  aots  in  the  room  of  another. 
Mtn  JmHc0  Ponrht  eoncurred. 

The  result  of  this  decision  was  to  con- 
firm the  order  of  Sessions,  although  the 
Court  thought  theiv  judgment  was  wrong 


upon  both  points*  The  Sesglons  diought 
the  office  not  a  public  annual  office,  and, 
consequently,  tliat  the  serving  of  it  could  not 
confer  a  settlement.  The  Court  thought 
otherwise:  but  the  Sessions  thought  the 
instrument  in  question  required  no  stamp ; 
and,  therefore,  received  it  in  evidence. 
The  Court  thought  it  required  a  stamp, 
and  ought  not,  therefore  to  have  been  re- 
ceived in  evidence*  The  Sessions,  there- 
fore, thought  a  settlement  had  not  been 
gained ;  while  the  Court  only  thought  that 
the  facts  had  not  been  legally  proved. 
Ordkr  of  Se9ium$  cin\firmei* 
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Parish  Apprentiec^-MagUirate  acting  for 
two  Counties, 

Where  a  parish  apprentice  is  hound  by  m- 
dmlHTf,  according  to  the  56  Oeo,  d.  c.  130. 
J.  2,  to  serve  in  a  county  differeni  from  thai 
from  which  he  is  hounds  the  allowance  of  the 
indenture  must  be  by  two  different  Magistrates 
of  each  county ;  and  the  allowance  by  the 
same  Magistrates  acting  for  both  counties  is 
inst^ient. 

This  was  an  indictment  against  the  de- 
fendant, for  not  receiving  a  parish  appren- 
tice, aoeording  to  the  56  Geo.  3.  o.  139. 
The  case  came  before  the  Court  in  the  form 
of  a  general  demurrer  to  the  indictment. 
The  question  was  raised  by  the  second 
clause  in  the  act,  which  declares  **  that,  in 
all  eases  where  the  residence  or  establish- 
ment of  business  of  the  person  to  whom 
any  child  shall  be  bound  shall  be  within  a 
different  county ^  or  jurisdiction  of  the  peace, 
from  that  within  which  the  place  by  the 
officers  whereof  such  child  shall  be  bound 
shall  be  situated,  and  in  all  other  eases 
where  the  Justices  of  the  Peace  for  the 
district  or  place,  within  which  the  place  by 
the  officers   whereof  such  child  shall  be 
bound  shall  be  situated,  and  who  shall  sign 
the  allowance  of  the  indenture,  by  which  such 
child  shall  be  bound,  shall  not  have  jurisdto- 
tion ;  every  indenture  by  which  such  child 
shall  be  bound,  shall  be  allowed  aewell  by  tuto 
Juttioes  of  the  Pea^  for  the  eoon^  or^is- 
liictf  wkkm  mkieA  tke  fAiee  by  ike  ^fieers 
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«/*  which  such  child  shall  be  bound  shall  be 
situated,  as  hy  two  Justices  of  the  Peace 
for  the  county  or  district,  within  which  the 
place  shall  be  situated  wherein  such  child 
shall  be  intended  to  serve." 

And  the  question  in  this  case  upon  the 
above  clause  was,  whether  that  part  of  it 
which  is  marked  by  Italics  was  satisfied  by 
the  indenture  being  allowed  by  only  two 
Magistrates,  they  however  being  Magistrates 
for  both  counties.  The  defendant,  by  his  de- 
murrer, contended,  that  by  this,  the  act  was 
not  satisfiedt  The  same  Magistrates  had 
allowed  the  indenture,  as  magistrates  of  the 
county  of  Derby ;  and  had  afterwards  al- 
lowed it,  as  magistrates  of  the  county  of 
Stafford. 

Mr.  N.  R»  Clarke  for  the  defendant. — 
The  preamble  of  the  present  act,  as  expla- 
natory of  its  provisions,  sl;ews  that  it  was 
intended  to  make  the  Magistrates,  in  a  case 
like  the  present,  checks  upon  each  other. 
The  preamble  runs  in  the  foUowing  terms  : 
— '*  Whereas  many  grievances  liave  arisen 
from  the  binding  of  poor  children  as  ap- 
prentices by  parish  ofHcers  to  improper  per- 
sons, and  to  persons  residing  at  a  distance 
from  the  parishes  to  which  such  poor  chil- 
dren belong ;  whereby  the  said  parish  of- 
ficers, and  the  parents  of  such  children,  are 
deprived  of  the  opportunity  of  knowing  the 
manner  in  which  such  children  are  treated, 
and  the  parents  and  children  have,  in  many 
instances,  become  estranged  from  each 
other,  and  also  from  the  permission  given  to 
apprentices,  by  the  persons  to  whom  such 
apprentices  have  been  bound,  to  serve 
others  without  a  formal  assignmcnt,whereby 
the  discretion  to  be  exercised  by  magi- 
strates, m  placing  out  apprentices  to  suit* 
able  persons  is  frequently  rendered  of  no 
avail." 

Then  come  the  provisions,  shewing  that 
it  is  incumbent  on  the  Magistrates  to  make 
inquiry  as  to  the  fitness  of  the  master,  the 
distance,  &c. ;  and  after  all  this,  comes  the 
clause  in  question,  requiring  that  in  such  a 
case  as  the  present,  there  must  be  two  seta 
of  Magistrates  to  allow  the  indenture.  The 
act  is  mandatory,  and  does  not  give  a 
discretion.  Tlie  6th  section  imposes  a  pen- 
alty upon  parish  ofHcers,  who  shall  bind  ap- 
prentices contrary  to  the  provisions  of  this 
act.  Magistrates  frequently  act  for  two 
.QQuntiesb  having  properly  ^y  in  one  |  tbo 


power  given  to  them  m  some  instances  to 
act  for  more  than  one  county,  is  a  power 
given  for  purposes  very  difierent  from  the 
present ;  chiefly  for  that  of  facilitating  the 
apprehension  of  offenders  who  may  be  on 
the  borders  of  different  counties.  The  le- 
gislature meant  that  the  magistrates  should 
exercise  a  judgment  upon  the  several  mat- 
ters necessary  for  their  consideration.  Here, 
the  Magistrates  do  so,  in  the  first  instance, 
very  properly  ;  but,  having  once  exercised  a 
judgment,  they  must  be  supposed  to  exer- 
cise it  again,  and,  as  magistrates  of  Derby, 
to  review  their  judgment  as  magistrates  of 
Stafford.  This  is  an  absurdity,  which  it 
surely  was  never  the  intention  of  parlia- 
ment to  sanction. 

Tlie  cases  of  The  King  v.  Hinckley  {W 
and  The  King  v.  All  Saint's,  Derby  {^\  if 
looked  at  for  the  purpose  of  construing  such 
a  provision  in  an  act  of  parliament,  would 
support  the  present  argument.  Some  re- 
liance may  be  placed  by  the  other  side  upon 
the  third  section,  which  declares,  that  the 
allowance  by  two  Magistrates  of  the  county 
wherein  the  apprentice  is  to  serve  shall  be 
valid,  although  the  place  may  be  situate  in 
a  place  within  which  any  otlier  Justices  of 
the  Peace  may,  in  other  respects,  have  an 
exclusive  jurisdiction.  But  the  object  of 
this  clause  was  to  prevent  borougli  magi- 
strates acting  without  the  concurrence  of 
county  magistrates. 

Mr,  StarkiCf  contra. — It  was  not  neces- 
sary in  this  case,  that  the  indenture  should 
be  allowed  by  two  sets  of  Magistrates.   Ilie 
act  was  passed  to  give  eflfect  to  the  statute 
of  the  43  Elizabeth,  c.  2.  s.  9,  and  neither 
the  preamble,  nor  any  one  of  the  provisions, 
indicates  an  intention  by  the  legislature  to 
make  one  s^t  of  Magistrates  a  check  upon 
the  other.    The  object  evidently  was,  that 
in  case  the  child  should  be  put  out  into 
another  county,  it  should  have  the  benefit 
of  an  examination  of  the  facts  by  Magi« 
strates  of  that  county.    No  reason   £» 
been  suggested  why  the  jurisdiction  given  to 
the  Magistrates  to  act  generally  tor  die  two 
counties,  should  be  limited  in  the  present 
instance.     That  there  was  no  such  inten- 
tion, may  be  collected  from  the  third 
Supposing  the  child  to  be  intended  for 
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Tice  in  8  place  where  there  is  an  exclusive 
jurisdiction ;  the  allowance  by  the  county 
Magistrates  will  be  sufficient.  This  shews 
that  the  legislature  was  looking  to  tlie  ju* 
risdiction,  and  not  to  the  number  of  per* 
sons* 

ilfr.  Justice  Baylcy. — I  think  the  allow* 
ance  of  this  indenture  was  not  sufficient ; 
the  language  of  the  clause  in  question  is 
**  as  well  by  two  Justices  of  the  Peace  of 
the  county  from  which  the  child  is  bound* 
as  by  two  Justices  of  the  county  wherein 
the  child  is  to  serve/'  And  the  question  in 
this  case  has  arisen,  because  the  clause  has 
not  the  very  words,  "  or  by  two  Justices, 
being  Justices  of  both  counties."  I  see  no 
reason  why  they  need  be  different  persons* 
if  they  are  Justices  of  both  counties.  If 
we  were  allowed  to  speculate  upon  the  ques- 
tion, what  it  was  the  legislature  intended,  I 
think  there  might  be  a  very  good  reason 
assigned  for  its  being  intended  that,  in  a 
case  like  the  present,  they  should  be  the. 
same  persons.  But  the  safer  course  is  to  go 
by  the  words  of  the  acL  The  Magistrates 
who  have  allowed  in  this  case  are,  it 
is  true,  as  well  Justices  of  one  county  as  of 
the  other ;  but,  as  the  language  runs,  I 
think  it  must  be  read  as  if  it  said  "  by  two 
of  one  county,  and  two  othe(S  of  a  diffe- 
rent  county."  I  think  they  must  be  dif- 
ferent persons  ;  it  is  better  to  proceed  ac- 
cording to  the  words  of  the  act. 

Mr.  Justice  Littledale, — I  am  of  the  same 
opinion,  though  I  cannot  concur  in  the  sug- 
gestion, that  it  was  intended  the  Magistrates 
should  be  checks  upon  each  other.  Nor 
do  I  see  any  reason  why  the  Magistrates  in 
this  case  should  not  be  thought  fit  persons 
to  exercise  their  jurisdiction  in  two  counties, 
any  more  than  I  should  see  a  reason  why 
they  should  not  exercise  it  in  two  parishes. 
It'is,  however,  a  safe  rule  to  abide  by  the 
words  of  the  act ;  and,  looking  solely  at  the 
words,  I  think  the  Justices  in  this  case 
should  have  been  different  persons,  and  con- 
sequently, that  the  allowance  by  two  who 
were  Magistrates  of  both  counties,  was  in* 
sufficient. 

Mr.  Justice  Parke. — I  can  see  no  reason 
against  the  Magistrates  being  allowed  to  ex- 
ercise their  jurisdiction  in  both  counties  in 
a  case  like  the  present.  But  I  copcur  in 
what  has  fallen  from  my  learned  Brothers, 


that  our  safer  course  is  to  proceed  upon  the 
words  of  the  act.  It  is  upon  that  I  proceed* 
and  upon  the  consideration  of  which,  it  ap* 
pears  to  me,  that  the  allowance  of  the  in^ 
denture,  in  a  case  like  the  present,  must  be 
by  two  Justices  of  one  county,  and  two 
other  Justices  of  the  other  county. 

Judgment  for  the  defendantm 
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Poor  Laws — Hiring  and  Service, 

A  hiring  at  weekly  wages^  with  "a  mmUh*s 
warning  or  a  month's  wages"  infers  a  yearly 
hiring. 

Two  Justices,  by  order,  removed  William 
Horton,  his  wife  and  children,  from  the 
parish  of  St.  Andrew,  in  Pershore,  in  the 
county  of  Worcester,  ta  the  parish  of  More- 
ton  in  the  Marsh,  in  the  county  of  Olonces- 
ter.  The  Sessions,  on  appeal,  quashed  the 
order,  subject  to  the  following 

CASE. 

The  pauper,  William  Horton,  was  hired 
to  Mr.  Benjamin  Field|iouse,  a  stage-coach 
proprietor,  to  serve  him  as  liorse*keeper, 
and  to  look  after  his  coach-horses  at  Moreton 
in  the  Marsh,  at  1/.  a  week ;  the  terms  of  the 
hiring  were,  a  month's  warning  or  a  month's 
wages.  There  was  no  further  mention  of 
time,  how  long  the  pauper  should  serve. 
The  pauper  continued  to  serve  under  tliia 
contract  at  Moreton  in  the  Marsh  between^ 
two  and  three  years.  . 

Mr,  Godson^  in  support  of  the  order  of 
Sessions. — ^This  was  expressly  a  weekly 
hiring ;  and  there  is  nothing  in  the  case  to 
.  infer  a  yearly  hiring.  It  is  therefore  dis- 
tinguishable from  that  of  The  King  v.  Ham* 
preston  (1),  and  The  King  v.  Great  Yar- 
mouth (2),  where  a  hiring  at  weekly  wages, 
with  liberty  for  each  party  to  part  at  a 
month's  notice,  was  held  to  be  a  yearly 
hiring.  Here  the  language  used  is  *'a 
month's  warning  or  a  month's  wages.*'  This 
appears  to  be  the  obligation  on  the  part  of 
the  master,  and  not  upon  that  of  the  ser- 
vant ;  for  the  servant  has  not  to  pay  wages. 

(1)  ^  Tern  Rep.  205. 
(S)  6]ldaii.&Mw.U4. 
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It  appears  to  l>e  that  tbe  option  h  with  the 
master  to  give  a  month's  warning,  or  pay  a 
month's  wages.  If  this  be  the  true  inter- 
pretation of  the  contract,  and  the  Sessionsi 
by  their  judgment,  appear  to  have  so  inter* 
^eted  it,  there  was  no  obligation  on  the  part 
of  the  panper  to  gire  any  warning ;  and  he 
might  have  left  when  he  pleased.  The 
case  would  therefore  fall  within  the  prin- 
ciple of  The  King  V.  Bradninch  (3),  as  a 
weekly  hiring. 
Mr,  JdhH  Evmii  (contra)  was  stopped. 

Mr,  Justice  Bayley. — There  are  no  pre- 
mises to  warrant  the  conclusion  which  has 
been  drawn  by  the  Sessions.  Weekly 
wages  might  lead  to  the  presumption  that 
the  hiring  was  weekly ;  but,  when  the  con« 
tract  has  this  provision,  "  a  month's  warning 
or  a  month's  wages,"  the  presumption  is 
rebutted ;  and  a  yearly  hiring  is  necessarily 
inferred. 

Mr,  JutUee  LiHkdale  concurred. 

Order  of  Sessions  quashed. 


1828.        >  THE  KING  V.  THE  INHABITANTS 

Dec.  10.  ^    ov  ttfaiSTcHuBCH,  iondon. 

Poor  Laws — Setllemeni  bg  Rates* 

The  being  rated  to  and  paying  nfard-rate 
for  the  city  qfLondon,  under  the  10  Geo,  Z, 
c.  82.  s.  8,  field  not  to  confer  a  settlement 
under  the  S  fVm.  3.  c.  11. 

Two  Justices,  by  order,  removed  the 
wife  of  John  Gyles  and  their  children  from 
the  parish  of  St.  Ann,  Blackfriars,  in  the. 
city  of  London,  to  the  parish  of  Christ- 
church  in  the  said  city.  The  Sessions,  on 
appeal,  confirmed  the  order,  subject  to  the 

ioliowing 

CASB. 

John  Gyles,  the  pauper's  husband,  occu- 

S'ed  part  of  a  house  in  Warwick-lane,  in 
e  appellant  parish  of  Christchurch,  of  the 
yearly  value  of  20/.  for  several  months  in  the 
year  1 821 ,  and  during  that  time  he  was  rated 
to  and  paid  two  quarters'  watch-rates  for 
the  ward  of  Farringdon  Within,  in  which 
ward  the  said  house  is  situated.  The  city 
of  London  is  divided  into  twenty-six  wards ; 

(3)  BQrr.S.C.  662. 


and  the  wards  into  precincts.  The  ward 
of  Farringdon  Withm  contains  seventeen 
precincts;  and  the  house,  in  respect  of 
which  the  watch-rates  were  paid  by  John 
Gyles,  is,  with  regard  to  warn  matters,  fai 
St.  Ewins,  and  not  in  Christchurch  precinct. 
The  watch-rate  is  made  by  the  Aldenoan 

^^  and  Common  Councilmen  of  each  ward, 
under  the  authority  of  the  statute  1 0  Geo.  2. 
c.  22.  s.  2,  which  enacts,  **  For  thft  better 
raising  and  levying  of  monies  for  paving  the 
wages  of  the  watchmen  and  beadles,  ttid 
other  charges  incident  thereto,  that  th^ 
Mayor,  Aldermen  and  Commons  of  the  said 
City  of  London,  in  Common  Council  assem- 
bled every  year,  should  then  and  there  de- 
termine and  direct  what  sum  and  snms  of 
money  shall  be  raised  and  levied  upon  each 
respective  ward  for  answering  the  purposes 
aforesaid ;  and  for  raising  the  saia  several 
sums  of  money,  to  direct  the  Alderman, 
Deputy,  and  Common  Councilmen,  of  each 
and  every  of  the  respective  wards  in  the 
said  city  of  London  and  Liberties  thereof 
to  make  an  equal  rate  and  assessment  upon 
all  and  every  the  person  or  persons  who  do 
or  shall  inhabit,  hold,  occupy,  or  enloy  any 
land,  house,  shop,  warehouse,  or  otner  te- 
nement, within  tlieir  respective  wards  (re- 
gard being  had,  in  making  the  said  rates,  to 
the  abilities  of  and  likewise  to  the  rent  paU 
by  the  said  several  inhabitants  and  occu- 
piers so  to  be  rated  and  assessed) ;  and  the 
Alderman,  Deputy,  and  Common  Council- 
men  of  each  ward  of  the  said  city  are  hereby 
authorized  and  required  to  make  audi  rate 
and  assessment  for  their  respective  wardt» 

"  in  such  manner  and  fbrm  as  shall  be  so  di- 
rected by  the  ^aid  Cotirt  of  Common  Coun- 
cil ;  which  said  rates  or  assessments  shall 
be  collected  quarterly  from  the  several  in- 
habitants or  occupiers  in  eadi  of  the  saUl 
several  wards,  by  the  Several  constables  fbr 
the  time  being,  of  the  several  precincts ;  or 
by  the  beadles  in  each  of  the  said  retpectiTe 
wards,  as  the  Alderman,  Deputy  and  Com- 
mon Councilmen  of  each  ward  shall  direct 
and  appoint ;  and,  in  case  of  non*paymetit, 
the  Lord  Mayor,  or  the  Alderman  of  the 
ward  wherein  the  premises  are  sitoat^,  may 
grant  a  warrant  to  the  collector  to  levy  the 
same." 

The  fbrm  of  the  watch  rates  in  qnesHoiiy 
CvBrying  the  time  for  Which  eadi  was  re* 
spectively  made,}  is  as  fbBows:*^ 
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**  A  rate  and  assessment  made  upon  the 
several  persons  who  inhabit,  hold,  occupy, 
and  enjoy  any  land,  house,  warehouse,  or 
other  tenement,  within  the  ward  of  Farring- 
don  Within,  (the  precinct  of  Blackfriars  and 
Monkwell  excepted,)'  for  raising  money  to 
pay  the  watchmen  and  beadles  appointed 
for  the  said  ward,  and  other  charges  incident 
thereto,  (except  the  watchmen  of  the  afore- 
said precincts,)  for  one  quarter  of  a  year, 
from  the  25th  of  March  to  the  24th  of  June 
1821,  pursuant  to  an  act  of  Common  Coun- 
cil of  the  year  1 820. 

St.  Ewin's. 

£.      s.     d. 


Warwick-lane. 
John  Gyles  .  • 


1 


The  question  for  the  opinion  of  the  Court 
of  King's  Bench  was,  whether  such  rate  is 
one  of  the  public  taxes  or  levies  within  the 
statute  of  the  3  Wm.  3.  c.  11.  or  any  sub- 
sequent act,  the  being.charged  with,  and  pay- 
ing towards  which,  confers  a  settlement  on 
the  party  so  charged  and  paying. 

Mr.  Adolphus,  in  support  of  the  order  of 
Sessions. — It  has  been  decided  by  the  case 
of  The  King  v.  Bromley  (1),  that  payment 
of  land-tax  has  been  sufficient  to  gain  a 
settlement.  The  Court  there  said,  "  It  hath 
been  a  great  doubt  whether,  in  this  respect, 
the  legislature  did  not  mean  parochial  taxes. 
But  this  hath  been  long  gotten  over,  and  the 
land-tax  has  been  holden  to  be  within  the 
act."  It  seems  to  be  treated  for  this  pur- 
pose as  a  public  parish  burthen.  And,  in 
the  case  of  The  King  ▼.  Milcham  (2),  the 
form  of  colfection  is  given ;  and  that  form 
is  for  the  parish. 


[Afr.  Justice  ^ayfey.— But  surely  the 
present  is  not  a  parochial  tax ;  nor  is  it  col- 
lected by  a  parish  officer.] 

If  the  Court  should  not  think  that  the 
analogy  of  this  rate  to  the  land-tax  will 
bear  out  the  judgment  of  the  Court  below, 
it  undoubtedly  cannot  be  maintained. 

(Mr.  Boltand  and  Mr.  Payne  were  to 
have  argued  against  the  order  of  Sessions.) 

Mr.  Justice  Bayley,—T\ie  payment  of  a 
county  rate  will  not  confer  a  settlement. 
There  is  no  analogy  in  this  rate  to  the  land- 
tax.  The  principle  of  all  the  decisions  as 
to  the  land-tax  is,  the  notoriety  within  the 
parish ;  so  that  the  parish  may  be  aware  of 
the  party  being  one  of  their  inhabitants. 

Order  of  Sessions  quaslied. 


% 


;i)  Bt2rr.S.C.75. 

[2)  Csld.  f76.  Sae  also  Rsx  v.  Endon,  Cald. 
974 ;  Rez  V.  St.  Lawreoce,  Wiocbeiter,  Cald.  379 ; 
Rex  V.  St.  James,  Bury  St.  Edmunds,  Cald.  385  ; 
Rex  V.  Bridgewater,  9  T.  R.  550 :  Rex  v.  Folke- 
stooe,  3  T.  R.  505 ;  Rex  v.  St.  Michael's,  Combill ; 
Bum's  Justice,  tit.  *'  Settlement  by  Rates  ;"  Rex  v. 
St.  Pancras,  t  B.  &  C.  1S6  ;  S  D.  &  R.  345.  And 
see  also  the  statute  6  Geo.  4.  c.  57,  wbidi  seems  ta 
abotish  this  kind  of  settlement  altogether* 

SUPPL.  1829. 
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Poor  Laws — Dairy  Tenement. 

In  1809  a  master  agreed  to  give  his  ser^ 
vant  certain  wages^  and  the  right  of  feeding 
his  cow  in  his  master's  jMsture.  The  servant 
was  to  serve  as  waggoner,  and  it  was  a  part 
of  the  agreement  that  he  should  board  his 
mate.  Subsequently,  in  1810^  by  another 
agreement^  the  servant  was  to  have  the  right 
of  feeding  another  caw  on  his  master's  pas- 
ture. The  cows  were  fed  alike,  under  these 
two  agreements,  for  eighteen  months.  The 
value  of  the  feeding  exceeded  10/.  per  an- 
num: — Held,  that  the  servant  thereby  gained 
a  settlement,  by  renting  a  "tenement"  ofth 
value  of  10/.  a  year* 

Two  Justices,  by  order,  removed  John 
Cook,  his  wife  and  children,  from  the  parish 
of  Saltwood,  in  the  county  of  Kent,  to  the 
parish  of  Newington  next  Hythe,  in  the 
said  county.  The  Sessions,  on  appeal,  con- 
firmed the  order,  subject  to  the  following 

CASE. 

At  Michaelmas,  in  the  year  1-809,  the 
pauper,  John  Cook,  hired  himself  as  wag- 
goner to  William  Deedes,  esq.  in  the  parish 
of  Saltwood.  He  agreed  to  board  his  mate, 
to  receive  twelve  shillings  per  week  in 
money  for  himself,  and  the  further  aura  of 
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seven  shillings  per  week  for  his  mate ;  to 
live  in  part  of  Giimage  Farm  House,  be- 
lonsring  to  his  master  ;  to  have  his  cow  fed 
in  the  pasture  of  his  master  m  Gumage 
Farm  throughout  the  year,  and  to  have 
twenty  score  of  pork  and  wheat  at  a  low 
price.  At  Michaelmas  1810,  the  pauper 
agreed  to  board  another  servant ;  to  receive 
a  further  sum  of  seven  shillings  per  week ; 
and  an  additional  twenty  score  of  pork  and 
wheat  in  proportion.  The  pauper  applied 
to  his  master  to  be  allowed  to  keep  a  second 
cow  in  the  same  manner  as  the  first ;  and 
he  was  allowed  to  do  so  on  paying  three 
shillings  per  week.  The  value  of  the  pas- 
turage of  the  two  cows  exceeded  10/.  per 
aiijuim  ;  and  the  cows  we^  fed  alike,  ac- 
cording to  agreement,  for  eighteen  months. 
The  pauper  disposed  of  part  of  the  milk, 
»nd  fed  the  men  as  he  pleased.  He  quitted 
the  part  of  the  house  he  occupied,  and  the 
service  of  his  master  at  the  same  time,  in 
consequence  of  six  months'  notice  from  his 
master. 

The  question  for  the  .opinion  of  the  Court 
was,  whether  the  feeding  of  the  cows  was  a 
tenement,  so  as  to  confer  a  settlement. 

Mr,  Larv,  in  support  of  the  order  of  Ses- 
sions.— The  argument  on  the  other  side  will 
rest  upon  the  case  of  The  King  v.  Cherry 
Willingham  (1).  And  unless  the  Court  can 
see  reason  to  distinguish  the  present  from 
that  case,  the  order  of  Sessions  cannot  be 
maintained.  In  this  case,  there  were  two 
distinct  contracts ;  while  in  the  case  cited, 
there  was  but  one  entire  contract ;  and  die 
question  therefore  is,  whether  the  subject 
matter  of  these  two  contracts,  can  be  consi- 
dered as  forming  a  '*  tenement'^  according 
to  the  interpretation  given  to  that  term  m 
tliis  class  of  cases. 

The  Court  were  decidedly  of  opinion, 
that  this  circumstance  did  not  distinguish 
the  case  from  that  of  Tlie  King  v.  Cherry 
Willingham;  and,  consequently,  that  the 
pauper  had  gained  a  settlement  in  the  parish 
of  Saltwood. 

Order  of  Sessions  quashed. 

{Mr,  Solland  and  Mr,  Starr  were  to  have 
argued  against  the  order  of  Sessions.) 

(1)  1  B.  &  C.  6f  6 ;  3  D.  &  9. 19. 
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Poor  Lams — Parish  Apprentice. 

A  person  mho,  of  his  own  accord^  nas 
about  to  hind  himself  as  apprentice^  applied 
to  the  parish  officers,  stating  that  his  intended 
master  objected  that  he  had  riot  sifpcieni  clothes. 
The  parish  officers  thereupon  agreed  to  give 
him  2/.  for  clothes  on  the  execution  of  the 
indenture,  and  21,  more  for  the  same  purpose 
at  the  end  of  the  year : — Held,  that  this  was 
nlthln  the  statute  59  Geo,  d.  c.  139.  s,\\\ 
and  that  the  service  under  this  indenture  did 
not  confer  a  scttlemenl. 

Two  Justices,  by  order,  removed  Jere- 
miah Taylor,  and  Ann  his  wife,  from  the 
hamlet  of  Heigham,  in  the  county  of  the 
city  of  Norwich,  to  the  parish  of  Mattishall, 
in  the  county  of  Norfolk ;  which  order  the 
Sessions,  on  appeal,  confirmed,  subject  to 

the  following 

CASE. 

Jeremiah  Taylor,  on  the  Sunday  fortnight 
before  the  Christmas  1820,  when  he  was 
living  at  Mattishall  with  his  father  and  mo- 
ther, was  informed  by  a  person  named 
Hudson,  that  Joseph  Middieton,  who  was  a 
blackmith  living  at  Wymondham,  wanted  a 
lad.  Jeremiah  Taylor  went  to  Middleton*s 
the  next  day,  when  they  agreed  that  Taylor 
should  go  on  the  Tuesday  following,  and 
should  stay  a  month  .upon  liking;  and  if 
they  liked  each  other,  that  he  should  be  ap- 
prenticed to  him  for  three  years.  Taylor  went 
toMiddleton*s  on  the  Tuesday  following,  and 
continued  with  him  for  a  month ;  at  die  ex- 
piration of  the  month,  the  indenture  (a  copy 
of  which  IS  annexed,)  was  executed.  Tayfer 
served  under  that  indenture  for  three  years ; 
living,  during  all  that  time,  with  Middieton. 
Middieton.  befbre  the  indenture  was  exc- 
cated,  said,  the  pauper  should  have  some 
better  clothes;  and  the  pauper  thereupon 
applied  to  the  parish  officers  of  MattishaR. 
The  parish  officers,  who  arp  the  attesting 
witnesses  to  tbp  indenture,  ^reed  to  give 
him  %l.  m  tKe  exacption  of  the  indenture  to 
buy  clothes,  and  tL  more  for  the  same  pur- 
pose at  the  end  of  the  year.  They  ga^e 
the  first  tl.  to  the  pauper's  mistress,  who 
)aid  it  opt  for  him  in  the  purchase  of  dotbea ; 
and  at  the  end  of  the  year  the  other  tU  was 
paid  to  the  pauper. 
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.  [The  indenture  annexed  to  the  case  ran 
in  the  uaual  form;  the  only  parties  to  it 
being  the  master  and  the  apprentice.  No- 
thing was  said  about  clothes  for  the  appren- 
tice. The  attesting  witnesses  were  *'  David 
Williams'*  and  *' William  Edwards/' without 
any  addition  to  their  names ;  and  it  has 
already  been  stated  in  the  case  as  a  fact, 
that  those  two  persons  were,  at  the  time  is 
question,  parish  ofHcers  of  Mattishall.] 

The  case  turned  upon  the  act,  51)  Geo.  3. 
c.  139.  s.  11,  of  which  section  the  following 
IS  a  copy : — 

"  And  whereas  the  salutary  provisions 
enacted  by  an  act,  passed  in  the  43rd  year 
of  the  reign  of  her  Majesty  Queen  Eliza- 
beth, c.  2,  intituled,  *  An  act  for  the  relief 
of  the  poor,*  are  frequently  evaded  in  the 
binding  out  of  poor  children,  and  the  pre- 
mium of  apprenticeship,  or  a  part  thereof, 
is  clandestinely  provided  by  parish  officers, 
who  are  thus  enabled  to  bind  out  such  poor 
children  without  the  sanction  of  Justices  of 
Peace, — Be  it  further  enacted,  that,  after 
the  said  1st  day  of  October,  no  indenture 
of  apprenticeship  by  reason  of  which  any  eX' 
fense  whatever  shall  at  any  time  be  incurred  by 
the  public  parochial  funds,  shall  be  valid  and 
effectual,  unless  approved  of  by  two  Justices 
of  Peace,  under  their  hands  and  seals,  ac- 
cording to  the  provisions  of  the  sard  act  and 
of  this  act." 

Mr,  Kellyf  in  support  of  the  order  of 
Sessions. — It  may  be  contended,  on  the  other 
side,  that  the  introddctory  part  of  the  clause 
in  question  is  not  contained  in  the  enacting 
part.  But  the  enacting  part  is  perfectly 
clear ;  and  applies  in  terms  to  the  facts  of 
this  case.  Nor,  as  it  may  be  observed, 
does  the  case,  in  express  words,  say  that 
the  sum  of  money  in  question  was  a  part  of 
the  parish  funds ;  but  it  is  clear,  from  the 
whole  of  the  circumstances,  that  it  was. 
Until  the  contrary  be  shewn,  it  must  be  pre- 
sumed that  the  overseers  charged  the  money 
in  their  accounts.  There  is  no  fact  to  lead 
to  a  supposition,  that  they  paid  it  out  of 
their  own  pockets.  •  And  if  they  paid  it  out 
of  the  parish  funds,  the  case  is  clearly  within 
tlie  act,  which  says,  **  that  no  indenture  of 
apprenticeship  by  reason  of  which  any  expense 
whatever  shall  at  any  time  be  incurred  by 
the  public  parochial  funds  shall  be  valid, 
unless"  &c.  These  words  shew  that  the 
legislature  meant  to  provide  as  estensirely 


as  possible  for  all  cases  where  the  parish 
funds  should  be  chargeable, — whether  the 
parish  officers  were  or  were  not  parties  to 
the  indenture,  and  whether  they  did,  or  did 
not  interfere  in  the  course  of  the  treaty  for 
the  apprenticeship. 

Mr,  Chilly  and  Mr,  B,  Andrews,  contra. 
—The  indenture  itself  was  good,  as  far  as 
regards  the  master  and  the  apprentice,  not- 
withstanding the  statute  of  Elizabeth.  This 
appears  from  the  case  of  The  King  v.  the 
Inhabitants  of  Arundel {}),  There,  Lord 
Ellenborough,  speaking  of  such  an  inden- 
ture, said,  '*This  indenture  must  be  consi- 
dered clearly  as  for  the  infant's  benefit;  and 
not  having  been  vacated,  it  must  be  consi- 
dered as  binding,  so  as  to  confer  a  settle- 
ment upon  hinfr  by  reason  of  his  service 
under  it.  This  was  not  the  binding  of  a 
parish  apprentice ;  it  was  to  a  person  not 
residing  in  the  parish ;  and  all  that  the  pa- 
rish ofBcers  did,  was  the  advancing  of  40/. 
as  the  premium.  As  to  any  supposed  con- 
trouling  influence  of  the  parish  officers,  I 
do  not  see  how  we  can  enter  upon  tliat  sub- 
ject ;  nothing  being  stated  concerning  it  in 
the  case."  That  case  was  decided  just  be- 
fore the  passing  of  the  act  of  56  Geo.  3. 
But  that  statute  was  intended  to  provide 
against  indentures  of  apprenticeship  brought 
about  and  effected  by  the  instrumentality  of 
parish  officers.  That  was  not  the  case 
here.  Not  only  was  there  no  controuling 
influence  by  the  parish  officers ;  but  they 
were  applied  to  by  the  pauper  himself.  The 
supply  of  clothes  was  not  made  a  condition  * 
precedent  to  the  apprenticeship.  The  ar- 
gument on  the  other  side  must  go  to  this 
extent — that  if  a  parish  officer  give  a  pair 
of  shoes  to  an  apprentice  just  as  he  is  about 
to  execute  the  indenture,  it  will  be  void. 
That  would  be  carrying  the  statute  greatly 
beyond  the  intention  of  the  legislature. 
There  is  nothing  in  the  statement,  or  in  the 
indenture,  to  shew  that  any  of  the  mischiefs 
against  which  the  legislature  meant  to  pro- 
vide, would  occur  in  this  case.  It  does  not 
appear  that  the  master  was  not  to  provide 
the  apprentice  with  clothes ;  so  that,  in  this 
respect,  the  master  was  not  relieved  from 
any  charge  by  the  providing  of  the  appren- 
tice with  an  outfit  of  clothes.  At  all  events, 
to  bring  the  case  within  the  act,  it  should 

(1)  5  Maa.  &  Sclw.  S57. 
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appear  that  the  money  in  question  came 
out  of  the  parish  funds.  The  circumstance 
of  any  stranger  having  advanced  the  money, 
would  not  avoid  the  indenture ;  nor  can 
the  mere  fact  of  the  person  being  a  parish 
officer  have  that  effect.  Nothing  is  more 
probable  than  that  the  money  may  have 
been  advanced,  as  is  frequently  the  case,  by 
persons  who,  from  laudable  motives,  render 
assistance  to  poor  people  to  prevent  the  evil 
consequences  which  follow  an  habitual  ap- 
pHcation  for  parochial  relief. 

Mr.  Justice  Bayley, — I  think  the  order 
of  Sessions  in  this  case  was  right.  The 
expense  incurred  by  the  parish  on  this  oc- 
casion did  not  appear  in  tly  shape  of  pre- 
mium; but  the  master  said  that  the  boy 
wanted  better  clothes.  A  bargain  was 
thereupon  struck  by  the  parish  officers  that 
they  would  supply  him ;  and  accordingly  they 
did  supply  the  means.  But  it  is  suggested 
that  this  money  does  not  very  clearly  appear 
to  have  come  out  of  the  parish  funds.  1  see 
nothing  to  negative  the  very  strong  pre- 
sumption that  it  did.  It  does  not  appear 
that  these  parish  officers  advanced  the 
money  in  their  character  of  private  indivi- 
duals. And  unless  the  Sessions  had  been 
satisfied  of  the  fact  that  it  had  come  out  of 
the  parish  funds,  they  would  not  have  acted 
as  they  did.  Then  look  at  the  words  of  the 
act, — "  No  indenture  of  apprenticeship  hy 
reason  of  which  amy  expense  whatever  shall 
at  any  lime  be  incurred  by  the  public  pa- 
rochial funds."  Here,  the  master  objected 
that  the  boy  wanted  better  clothes ;  and 
then  the  agreement  was  made.  It  seems  to 
me  to  be  a  case  clearly  within  the  act. 

Mr.  Justice  Litlledale* — I  am  of  the  same 
opinion.  The  case  is  clearly  within  the 
act,  supposing  the  money  to  have  been  pa- 
rish money ;  and  of  that  fact,  I  think,  no 
doubt  can  be  entertained.  There  is  nothing 
from  which  I  can  infer  that  this  was  a  dona- 
tion by  private  individuals,  upon  grounds 
of  public  utility,  as  has  been  suggested  by 
the  counsel  for  the  appellants. 

Mr,  Justice  Parke. — I  have  no  doubt 
that  this  money  was  paid  by  the  overseers 
in  their  public  character;  and  none  what- 
ever that  it  is  a  case  within  the  words  used» 
and  the  mischief  described  by  the  act. 

Order  of  Sessions  confirmed. 


1828.     \ 
Dec.  10.  3 


RSX   V.    THB    INHABITA2TT8   OJT 
ST.  ANDREW  THE  GREAT. 


Poor  Laws — General  Hiring, 

1.  The  Court  will  not  quash  an  order  of 
Sessions  upon  a  question  of  yearly  hiring, 
merely  because,  from  the  facts  stated,  thejf 
would  have  drawn  a  different  conchmon.  If 
there  he  any  facts  which  may  warrant  the 
conchtsionf  so  as  not  to  be  repugnant  to  the 
facts,  the  Court  wiU  confirm  the  order, 

%.  Accordingly  :  The  pauper  was  hired 
for  a  fortnight  or  three  weeks,  Afterwards, 
she  was  told,  by  her  mistress,  that  she  might 
sleep  in  the  house,  and  that  when  she  waited 
clothes,  she,  the  mistress,  would  find  them, 
Slie  was  told  by  her  mutreu,  two  or  three 
times,  while  she  staid,  that  she  might  pro- 
vide  a  place  for  herself  elsewhere  when  she 
could.  The  Sessions  held  this  to  be  a  gene^ 
ral  hiring  ;  and  the  Court,  for  the  abooe 
reason,  confirmed  the  order. 

Two  Justices,  by  their  order»  removed 
Mary  Ann  Farrant,  from  the  parish  of  Ely 
St.  Mary,  in  the  Isle  of  Ely,  to  the  parish 
of  St.  Andrew  the  Great,  in  the  town  and 
county  of  Cambridge.  Upon  appeal,  the 
Sessions  confirmed  the  order,  subject  to  the 
following 

CASE. 

It  was  proved,  that  the  pauper  was  hired 
to  a  Mrs.  Furbank,  as  nursery-maid,  in  the 
parish  oT  St.  Andrew  the  Great,  in  Cam- 
bridge, and  lived  there  for  five  mootiui 
that  she  then  went  to  Miss  Henly,  a  straw- 
bonnet  maker,   in   the  same  parish,  and 
asked  her  if  she  could  give  her  work  in  her 
business,  which  she  said  she  would,  for  a 
fortnight  or  three  weeks ;  that  she  did  give 
her  work  for  that  time ;   two  afailHi^  a 
week  and  her  board  ;  and  that,  during  this 
period,  the  pauper  lodged  at  her  uncle's,  in 
another  parish;  that,  afWr  that,  she  went 
into   Miss  Henly 's  house,   being  told  bj 
Miss  Henly  that  she  might  sleep  there  ; 
and  further,  that  when  she  wanted  dothea, 
she.  Miss  Henly,  would  find  them  (or  her  : 
she  had  her  board,  but  no  wages;  that  after 
her  thus  coming  into  the  house  to  sleep. 
Miss  Henly  told  her  she  might  provide  a 
place  for  herself  elsewhere  when  she  could« 
and  that  she  repeated  this  two  or  three 
times  during  her  stay ;    that,  soon  after 
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this,  she  went  to  risit  her  mother,  who  was 
ill  in  Ely,  leaving  some  of  her  clothes  be- 
hind her ;  that  she  asked  Miss  Henly's 
leave  to  go,  who  gave  her  some  pocket 
money ;  that  she  staid  with  her  mother 
three  weeks,  and  returned  without  any  or- 
der from  MissHenly  ;  that  she  went  a  se- 
cond time  to  see  her  mother,  had  leave  for 
one  week,  but  staid  three ;  and  finally  left 
Miss  Henly  three  weeks  after  her  return. 
She  staid  altogether  about  fifteen  months ; 
did  the  household  work  ;  and,  after  having 
done  that,  she  went  to  the  straw-bonnet 
work.  During  the  time  the  pauper  remained 
in  the  house,  Miss  Henly  had  no  ser- 
vant.— If  the  Court  of  King's  Bench  shall 
be  of  opinion  that  a  settlement,  by  hiring 
and  service,  was  gained  in  the  parish  of 
St.  Andrew  the  Great,  under  the  above  cir- 
cumstances, both  orders  are  to  be  con- 
firmed. If  the  Court  of  King's  Bench  shall 
be  of  a  contrary  opinion,  then  both  orders 
are  to  be  quashed. 

Mr*  B.  Andrews f  in  support  of  the  order.— 
The  Sessions  have  drawn  a  proper  conclu- 
sion from  the  facts.  The  original  employ- 
ment, by  MissHenly,  would  not  shew  a 
yearly  hiring!  but  when  the  pauper  was 
afterwards  told,  that  she  might  sleep  in  the 
house,  and  that  when  she  wanted  clothes 
Miss  Henly  would  find  them  for  her,  the 
relation  of  mistress  and  servant  was  created 
generally,  without  any  limit  as  to  time. 
The  observation  made  by  Miss  Henly,  re- 
specting the  pauper  getting  another  situa- 
tion, is  corroborative  of  this,  as  it  implies 
that  Miss  Henly  had  the  power  to  give  or 
withhold  her  consent  to  the  pauper  leaving. 
These  general  hirings  are  upheld,  unless 
there  be  some  fact  which  clearly  rebuts  the 
presumption  of  there  being  such  a  hiring. 
This  is  laid  down  in  the  cases  of  The  King 
Y.  Siockbridge  (l).  The  King  ▼.  Christ-' 
church,  York  (2),  The  King  v«  Great  Bonh 
den(S). 

[^r.  Justice  Bayley. — In  the  latter  case, 
the  Court  thought  die  Sessions  were  wrong.] 

They  did  so ;  because  it  was  expressly 
found  as  a  fact,  that  the  pauper  might 
leave,  when  he   pleased.      The  previous 


!i 


1)  Burr.  S.  C.  759. 
>)  3  B.  &  C.  459 ;  5  D.&  R.  314. 
(3)  7B.&C.949;  IM.&R.  13;  eLawJoozn. 
Ifi^.Cises,  17. 


limited  hiring,  in  this  case,  makes  no  differ- 
ence with  regard  to  the  subsequent  general 
hiring :  Rex  v.  Long  Whaiion  (4).  The  other 
fiicts  in  the  case,  relative  to  the  pauper's 
occasionally  leaving,  were  clearly  dispensa- 
tions, and  do  not  affect  either  die  contract 
or  the  nature  of  the  service. 
'  Mr,  Flanagan  and  Mr,  Kelly  contriU— 
An  express  hiring  has  not  been  found  by 
the  Sessions,  and  none  can  be  inferred  from 
the  circumstances.  The  pauper  was  fre- 
quendy  told,  in  the  course  of  the  supposed 
yearly  service,  that  she  might  leave  when 
she  pleased  ;  and  this  must  be  reasonably 
supposed  to  refer  to  the  previous  contract. 
It  was  descriptive  of  it.  The  limited  hiring 
in  the  first  instyice  is  also  explanatory  of 
the  situation  in  which  the  parties  subse- 
quently stood. 

Mr.  Justice  Bayley, — ^In  cases  like  the 
present,  the  Sessions  must  draw  their  own 
conclusion;  and  we  are  not  accustomed, 
nor  indeed  ought  we,*  to  reverse  their  deci- 
sion, unless  the  premises  on  which  they 
have  proceeded  are  repugnant  to  the  con- 
clusion they  have  drawn.  I  think  that,  in 
this  case,  they  might  draw  the  conclusion 
they  have  drawn  from  the  premises  which 
were  before  them.  The  first  contract  was 
not  for  a  year.  The  next  contract  varied 
the  situation  of  the  parties.  Miss  Henly 
then  told  the  pauper  that  she  might  sleep 
in  the  house,  and  that  when  she  wanted 
clothes,  she.  Miss  Henly,  would  provide 
them  for  her.  The  mendon  of  clothes 
might  imply  that  acondnuadon  of  the  service 
for  some  time,  was  in  the  contemplation  of 
the  pardes.  What  was  said  afterwards, 
about  her  getdng  another  place,  would  not 
alter  the  originu  contract,  if  there  really 
was  one ;  and  the  Sessions  must  have  found 
that  there  was.  I  think,  therefore,  we 
cannot  say  affirmadvely  that  the  Sessions 
were  wrong ;  that  is  to  say,  that  there  were 
no  premises  at  all  from  which  they  might 
draw  the  conclusion  that  there  was  a  gene- 
ral hiring ;  though  I,  most  likely,  should 
not  have  drawn  that  conclusion  myself. 

Mr,  Justice  Littledale,-^!  think  the  Ses- 
sions are  the  proper  judges  of  cases  like 
this,  which  are  cases  of  fact,  as  to  the  con- 
tract which  the  parties  entered  into  at  the 

(4)  5  T«nn  Rep.  447. 
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time.  I  thottld  myself  have  eoiaie  to  a 
different  condutjon  from  that  to  which 
ibey  have  arrived ;  but  I  cannot  eay  that 
they  had  bo  facts  fVom  which  they  might 
Dot  draw  the  conclusion  which  is  now  be- 
fore us.  The  cases  as  to  yearly  hiring  have 
become  very  refined  ;  and  I  cannot,  there- 
fore! upon  these  facts,  say  that  it  is  clear 
the  Sessbns  have  drawn  a  conclusion  not 
warranted  by  the  facts.  Unless  we  can 
say  thatt  we  ought  not,  in  my  opinion,  to 
veverse  their  judgment. 

Mr.  Justice  Parke. — What  we  would 
have  decided  in  the  first  instance  upon  these 
facts,  is  a  very  different  question  fVom  that 
which  is  before  ns,  when  we  are  to  examine 
the  conclusion  drawn  by  the  Sessions.  The 
question  was  one  for  them  to  decide  ;  and 
although  I  might  have  come  to  a  different 
conclusion  from  those  facts,  I  cannot  say 
that  tliere  are  no  facts  at  all  to  warrant  the 
conclusion  drawn  by  the  Sessions. 

Order  of  Sessions  confrmed. 


1  MB.       >  TitE  KIMO  e.  TKB  INHABITANTS 

Dec.  10,  3  OF  bdWinstowe. 

Poor  Laws — Acfcnontedgment  of  Sellle- 
ment  by  Relief. 

Where  relief  is  given  uhder  eircwnsiances 
fdnch  do  not  lead  ttf  the  inference^  that  the 
parish  officers  hurv  enottgh  of  the  facts  to 
form  an  opinion  as  to  their  own  liability,  such 
reRrfis  not  even  prim&  facie  evidence  to  charge 
a  fKtrtsh* 

Aecordmgif^  an  overseer  of  parish  E.  at 
a  pubHc'housef  on  a  market'day^  seven  miles 
from  his  own  parish^  was  applied  to  by  a 
woman  for  relief.  He  gave  her  Ss. ,  and  said^ 
if  she  wtmted  further  relief  she  must  apply 
to  him  again  at  his  parish.  On  a  second 
applieaiion,  she  wen  refused  further  relief 
and  was  told  she  must  throw  herself  on  pa* 
rish  M.  The  Sessions  held,  that  this  was 
prim&  facie  evidence  of  em  admission  by  the 
parish  of  E.  that  the  pauper  was  there  settledi 
The  Court  were  of  a  different  opinion;  but 
confirmed  the  order  of  Sessions,  as  the  case 
was  one  peculiarly  for  their  decision. 

Two  Justices,  by  order,  removed  Sarali 
Dewick  and  her  children  from  the  pa- 
rish of  Mansfieldf  iQ  the  county  of  Notting- 


ham, to  the  parish  of  Edwinatowe,  ia  the 
same  county.  The  Sessions,  on  appeal, 
confirmed  tlie  order,  subject  to  the  following 

CASE. 

.  The  .  pauper,  at  that  time  resident  in 
Mansfidd,  applied  for  relief  to  Mr.  BuUi- 
vant^  the  overseer  of  the  appellant  pariah 
of  Edwinstowe,  at  a  public  house  in  Maas- 
field,  a  distance  of  seven  miles  from  Ed- 
winstowe, on  a  market-day ;  he  gave  hex 
$s.  as  relief,  and  said,  if  she  wanted  further 
relief,  she  must  apply  to  him  again  at  £d- 
wmstowe,  and  he  would  give  it  her.  A 
fortnight  afUr,  pauper  went  for  relief  to 
Edwinstowe,  when  she  saw  Mr.  Bullivant 
and  Mr.  Sykes,  the  other  overseer.  They 
then  refused  to  give  her  relief,  saying  she 
must  ^row  herself  on  the  parish  6f  Mana- 
field.     • 

Mr.  N.R.  Clarke^  in  support  of  the  order 
of  Sessions. — The  question  is,  whether  re- 
lief, ^iven  by  a  parish  out  of  its  own  pa^ 
rish,  is  not  primd  fade  evidence  that  the 
person  thus  relieved  is  settled  in  the  paridi 
which  gives  the  relief.  It  may  be  adnitled 
that  it  does  not  prove  a  settlement.  It  docs 
prvmA  facie.  It  calls  upon  the  other  side 
to  answer  or  explain  the  circumstance ;  but| 
in  the  present  case,  no  explanation  was 
ofiered.  When  tiie  pauper  applied  the  se- 
eond  time,  nothibg  was  said  to  shew,  that 
the  relief  had  been  given  under  any  mistake^ 
or  in  consequence  of  any  misrepresentatioB : 
it  was  merely  said  to  her,  '*  you  muat  throw 
yourself  upon  Mansfield  pansh." 

ilfr.  Clinton^  contra. — ^Tbe  Sessions  have 
drawn  a  wrong  conclusion  from  the  &cts. 
Relief  to  a  person  out  of  the  parish  is  ge- 
nerally  considered  as  evidence,  that  the  pa- 
rish knew  the  person  they  relieved  bdonged 
to  their  parish.  But,  in  such  a  case,  it  is 
taken  for  granted,  that  the  parish  knew,  or 
were  in  a  condition  to  know,  the  circum- 
stances under  which  they  granted  the  relie£ 
According  to  the  expression  of  Lord  Ellen- 
borough,  in  the  cale of  TheK'mg  ▼.  Maidslone 
(1),  the  giving  relief  is  an  ofnnion  expressed 
by  the  parish,  that  the  pauper  is  settled  with 
them.  Here,  the  parish  officer  was  in  no  con- 
dition to  inform  himself  of  the  circumstancea. 
The  woman  applies  to  him  at  a  public- 
house  in  a  place  seven  miles  from  hia  own 

(1)  If  East,  553. 
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{mrisfi;  and  to  hold,  that  his  gWing  her 
present  relief  under  such  circumstances  wa$ 
primd  facie  evidence  of  settlement,  would 
be  monstrous.  When  the  pauper  next  ap- 
plied, she  received  an  answer  different  from 
that  which  she  received  at  first.  It  may 
easily  be  inferred,  that  inquiry  had  been 
made  in  the  meantime;  and  that  the  result  of 
it  was  a  belief  by  the  parish,  that  sh^  did  not 
belong  to  them.  It  was  neither  necessary  nor 
available  to  explain  to  her  at  that  time  the 
reasons  of  their  refVisal.  Whether  they  were 
well  founded  or  not,  it  would  not  be  for  her 
to  decide.  The  overseer  on  the  first  occasion 
could  not  be  expected  to  go  so  many  miles 
to  make  inquiry,  when  the  question  merely 
was,  whether  he  should  give  present  relief, 

[^Mr,  jkislke.Bayley. — Would  not  this 
officer  have  been  a  competent  witness  to 
explain  the  circumstances,  under'  the  54 
Geo.  S.  c.  1 70.  s.  9  ?] 

As  an  inhabitant,  he  would»  But  he 
was  a  party  on  the  record,  and  was  liable  to 
costs. 

Mr.  Clarke. — But  he  is  only  a  party  as 
•  trustee  for  the  parish. 

(No  opinion  was  given  upon  this  point, 
except  that  which  fell  from  Mr,  Justice 
Bayley.) 

Mr.  Justice  Bayley, — I  do  not  say,  that 
I  concur  with  the  Sessions  in  the  conclusion 
they  have  drawn.  But  this  is  a  case,  in  which 
it  was  peculiarly  the  province  of  the  Sessions 
to  draw  the  inference  from  the  facts  which 
were  before  them ;  and  I  think,  that  before 
we  set  aside  the  judgment  of  the  Sessions 
in  such  a  case,  we  should  be  satisfied  that 
they  were  decidedly  wrong.  Here,  the  relief 
was  given  under  circumstances,  which  per- 
.haps  admitted  of  explanation.  Probably, 
the  overseer  had  no  means  of  knowing  what 
were  the  facts  upon  which  the  question  of 
the  liability  of  his  parish  would  turn.  But 
perhaps  he  had  the  means  of  knowing.  He 
might  have  said,  that  be  had  not  the  means ; 
and  that  he  gave  the  relief,  subject  to  in- 
quiry afterwards.  He  was  not  called,  and 
tendered  as  a  witness,  for  the  purpose  of 
offering  the  explanation.  I  still  think 
there  was  not  enough  to  make  out  even  a 
primd  facie  case ;  but  that  is  not  the  ques- 
tion before  us.  The  question  is,  were  there 
any  premises  frona  which  the  Sessions  might 
draw-  their  conclusion  ?     And  I  think  there 


were ;  and  that  we  ought  not  to  aet  aaide 
their  judgment. 

Mr.  Justice  Litiledale* — I  ooncmr  in  ofii- 
nion  with  my  Brother  Bayley ;  and  for  die 
reason  given  by  him  ;  and,  for  that  reason 
alone,  I  tliink  the  order  of  SeastooB  ought 
to  be  confirmed.  I  think  it  was  a  case  too 
alight  even  to  call  on  ^  other  aide  to  an- 
swer or  explain  it. 

Mr.  Justice  Parke^^^U  I  had  to  decide 
upon  these  facts  in  the  first  ioatance,  I 
should  probably  have  decided  in  favour  of 
Mr.  Clinton's -dients  ;  but  it  waa  a  question 
peculiarly  fit  for  the  Seasiona ;  and,  in  such 
a  case,  unless  we  see  tliat  they  are  entirely 
wrong,  I  think  we  ought  not  to  distmrb  their 
judgment. 

Order  of  Sessions  confirmed. 


18£8        i'^^^  '^'^^  ^'  ^^^  INHABITANVS 
n         1 A    i        ^'  ^^^  PABISH   OV    ST.  MAR- 
.  l^ec.  lU.  C       ^,^^  LEICBSTER. 

Poor  Laws — Hiring  and  Service, 

The  pauper  went  with  his  father  to  Neale, 
an  innkeeper,  and  informed  him,  that  he  heard 
he  wanted  a  lad,  Neale  said  he  had  got  one 
coming  in  a  fortnight;  btit  that  the  pauper 
misht  stop  for  that  fortnight  ufUil  the  other 
lad  -came.  He  woe  to  fill  the  situation  of 
boots  and  tap-hay ;  was  to  have  his  board 
and  lodging  in  the  house,  and  the  vails  fvliick 
he  might  obtain  in  this  employment.  At  the 
end  of  the  fortnight,  the  other  lad  came,  but 
was  not  engaged ;  and  the  pauper  continued 
in  the  service  (without  any  thing  further 
passing  between  liirn  and  Neale,)  for  three 
years  and  a  quarter.  At  the  end  of  that 
time,  he  engaged  in  another  situation  without 
consulting  Neale,  and  went  into  it  on  the 
folloning  day ;  Neale  sayiftg,  that  "  if  it 
was  his  mind  to  go,  he  believed  he  must." 

Upon  these  facts,  the  Sessions  found,  that 
there  was  an  implied  yearly  hiring. 

Mr.  Justice  Bayley  held,  that  they  were 
right.  Mr.  Justice Littledalec/i^  not  concur; 
but  as  it  was  a  conclusion  not  repugnant  to 
the  facts,  agreed  that  the  order  of  Sessions 
should  be  confirmed. 

Two  Justices,  by  their  order,  removed 
Francia  Ward,  with  his  wife  and  four  chil- 
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dreoi  from  the  parish  of  Great  Bowden  to 
the  parish  of  St.  Martin,  in  Leicester. 
Upon  appeali  it  appeared  that — 

(CASE.) 

The  pauper,  heing  then  ahout  fourteen 
years  old,  went,  in  company  with  his  father, 
to  the  house  of  one  Neale,  an  innkeeper  in 
appellants'  parish,  and  informed  Neale,  that 
he  heard  he  wanted  a  lad.  Neale  answered, 
that  **  he  had  got  one  coming  in  a  fortnight; 
hut  that  pauper  might  stay  for  that  fort- 
night, till  the  other  lad  came.  Pauper  was 
to  fill  the  situation  of  hoots  and  tap-hoy  : 
he  was  to  have  his  board  and  lodging  in 
the  house,  and  the  vails  which  he  might  oh* 
tain  m  this  employment.  At  the  end  of 
the  fortnight,  the  other  lad  came,  but  was 
not  engaged  by  Mr.  Neale ;  and  the  pauper 
continued  in  the  service  (without  anything 
following  between  him  and  Mr.  Neale), 
for  a  period  of  three  years  and  a  quarter ; 
at  the  end  of  which  time,  the  pauper,  hear- 
ing that  the  place  of  hostler  at  another  inn 
was  vacant,  went  and  engaged  it,  without 
consultinff  his  master,  and  removed  into  it 
on  the  fonowing  day,  Neale  telling  him,  that 
if  it  was  his  mind  to  go,  he  believed  he  must. 

The  Court  found,  that  there  was  an  im- 
plied hiring  for  a  year,  and  confirmed  the 
order,  subject  to  the  opinion  of  the  Court 
of  King's  Bench,  on  the  above  facts. 

Mr,  Jeremy t  (with  whom  were  Mr.  Hum* 
frey  and  Mr.  M'Dowell,)in  support  of  the  or- 
der of  Sessions. — The  Sessions  having  found 
that  there  was  an  implied  hiring  for  a  year, 
the  Court  will  support  that  finding,  unless 
they  should  see  that  there  are  no  premises 
at  all  to  warrant  the  conclusion. — [Here  he 
was  stopped  by  the  Court,  who  called  upon] 

Mr.  benman  and  Mr.  Reader,  contra. — 
There  were  no  premises  at  all  to  warrant 
such  a  conclusion  as  has  been  drawn  by  the 
Sessions.  There  was  no  hiring  between  the 
pauper  and  Neale :  nothing  to  create  an 
obligation  on  either  side.  This  case  seeks 
to  carry  the  doctrine  of  presumption  much 
farther  than  it  has  already  gone.  It  does 
not  appear  how  the  other  boy,  who  was 
expected,  was  to  have  been  hired.  For 
aught  that  appears,  or  can  fairly  be  pre* 
sumed,  it  might  be  a  weekly  hiring.  The 
case,  in  its  facts,  resembles  that  of  The  King 
V.  Christehurch^  yor^(l), 

(1)  3  B.&C.i69;  s.  c.  .5  D.  &  R.  314. 


•  [ilf r.  Justice  fayfe y.-^In  tliat  case,  it 
part  of  the  original  bargain,  that  the  pauper 
should  stop  as  long  as  he  had  a  mind.] 
.  There  is  nothing  to  shew  the  contrary  in 
this  case.  The  finding  by  the  Sessions  is 
to  be  treated  as  their  conclusion  of  the  law 
from  the  previous  facts.  It  was  so  treated 
in  the  case  of  The  King  v.  Great  Bamden(Ji). 
The  judgment  of  Mr.  Justice  Bayley  there 
treats  the  conclusion  drawn  by  the  Sessioas 
as  a  matter  of  law ;  and  the  order  was 
quashed,  because  the  conclusion  was  not  a 
sound  one.  The  whole  of  the  conduct  of 
the  parties  shews,  that  there  was  no  con- 
tract between  them  for  a  year.  The  cases 
of  Gregory  Stoke  v.  Pitminster  (3)i  and  Re* 
V.  fVeyhill  (4),  shew  that  the  existence 
of  a  contract,  either  express,  or  implied  by 
necessity,  must  be  proved.  But  there  is 
another  case,  which  seems  to  run  upon  all 
fours  with  the  present,  aa  shewing  the 
principle :  it  is  tne  case  of  The  King  v. 
Berwick  St.  John  (5).  There,  the  head 
keeper  of  a  chase,  having  parted  with  one 
Hill,  who  had  been  many  years  his  servant, 
at  yearly  wages,  and  a  keeper's  livery,  &c., 
asked  the  pauper,  *'  Do  you  like  the  life  of 
a  keeper  V  And  being  answered  "  Yes," 
said, — "Then  go  into  Ned  Hill's  place, 
and  you  shaU  want  no  encouragementi 
I'll  give  you  a  suit  of  clothes  directly." 
—There,  the  reference  to  the  terms,  upon 
which  the  former  servant  had  lived  with 
him,  manifested  an  intention  to  ei^^i^e  the 
new  servant  for  the  same  period  as  Hill  had 
been  hired,  which  was  for  a  year.  In  the 
present  case,  the  terms  also  a^qpear  by  some 
reference  to  the  other  boy ;  but  there  is  no- 
thing to  shew  what  were  the  terms  upon 
which  he  was  to  be  engaged  ;  and  certainly 
nothing  can  be  implied ;  for,  in  the  case  of 
The  King  v.  Berwick  St.  /oAn,  the  other 
servant  had  lived  several  years  in  the  situ- 
ation ;  while  here,  the  other  boy  had  never 
served  at  all.  The  right  of  tlie  hoy  to  vails, 
in  this  casci  can  amount  to  nothing ;  for  it 
is  consistent  with  a  service  short  of  a  year : 
it  was  thrown  into  the  employment  for  the 
fortnight  When  can  it  be  said«  that  the 
relation  of  master  and  servant,  under  a 


<e)  7  B.  &  C.  249  ;  0.  c  1  M.  &  IL  IS; 
Lavr  Journ.  Mag.  Casea,  17. 

(3)  f  Boct  179 ;  a.  e.  1  Nol.  943. 

(4)  Burr.  S.C;  185  ;  a.c.  1  Nol.  545. 
5)  BaiT.  S.  C.  50S  s  a.  c.  1  Nol.  S66. 
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yearly  contract,  commenced  between  these 
parties  ?  Not  when  the  boy  first  came ;  for 
the  other  boy  was  then  expected.  Not 
afterwards  certainly ;  for  it  appears  as  a 
fact,  that  nothing  further  passed.  The  mas- 
ter, at  the  end  of  the  service,  uses  language 
not  that  of  a  person  who  was  willing  that 
the  servant  should  go,  if  he  had  the  power 
to  retain  him.  He  says,  that  *'  if  it  was  his 
mind  to  go,  he  believed  he  must."  There 
seems,  on  the  whole  case,  nothing  to  war- 
rant the  implication  of  a  yearly  hiring,  but 
every  thing  to  exclude  it. 

Mr*  Justice  Bay  ley, — I  think  the  Sessions 
might  properly  draw  the  conclusion  which 
they  have.  The  boy  applies  for  a  situation. 
If  the  master  at  that  time  had  engaged  him, 
there  could  be  no  doubt  on  the  subject. 
He,  however,  gives  a  reason  why  he  cannot 
then  hire  him'.  He  says,  **  I  have  a  boy,  who 
is  coming  in  a  fortnight ;  but  you  may  stay 
until  he  comes.*'  That  boy,  in  the  result, 
is  not  engaged;  and  it  is  said,  that  this 
boy  continued  in  the  service,  "  nothing  fur- 
ther having  passed  *'  between  him  and  his 
master  as  to  the  terras.  But  I  think,  that, 
from  these  facts,  the  Sessions  might  infer, 
that  the  service  would  be  the  same  as  it 
would  be,  in  the  first  instance,  had  it  not 
been  for  the  doubt,  as  to  the  boy  who  was 
expected.  There  was  a  case,  Tlie  King  v. 
Paudleton  (6),  where  the  Sessions,  in  order 
to  ascertain  the  terms  of  a  service,  referred 
to  an  unstamped  agreement,  under  which 
there  had  been  a  previous  service.  The 
Sessions  looked  at  the  instrument,  although 
it  was  not  stamped,  because  they  had  not 
to  adjudicate  upon  that  contract  at  all :  and 
this  Court  held,  that  they  were  entitled  to 
do  so.  In  like  manner,  they  were  here  en- 
titled to  look  at  the  situation  of  the  parties 
with  regard  to  the  subject  matter  of  refe- 
rence, which  subject  matter  so  referred  to^ 
was  reasonably  to  be  taken  as  a  part  of  the 
contract.  I  think,  therefore,  they  were  at 
liberty  to  infer,  that  the  other  boy  was  to  have 
come  under  a  yearly  hiring ;  and  that  the 
pauper  supplied  his  place. 

Mr.  Justice  Littledale,  (7) — I  am  not  pre- 
pared to  say,  that  I  should  have  come  to 
the  same  conclusion,  as  that  which  has  been 
drawn  by  the  Sessions  from  the  facts  in  this 


case.  But,  inasmuch  as  there  were  pre-, 
mises  not  altogether  repugnant  to  that  con- 
clusion,/ 1  agree  with  my  Brother  Bayley, 
that  the  judgment  of  the  Court  of  Sessions 
should  not  be  disturbed.  That  is  the  rule 
upon  which  the  Court  act  in  similar  cases. 
Order  of  Sessions  confirmed* 


1828. 
Dec.  10 
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6)  Id  East,  449. 

7)  There  was  no  other  Judge  in  Court. 

SUPPJL.  1829. 


^Settlement — General  Hiring. 

The  pauper's  mother  went  with  her  son  to 
one  Slater,  and  asked  if  he  wanted  a  boy  ? 
He  said  "  Yes."  She  then  asked,  "  JVhat 
wages  he  would  give  ?"  He  said  "  Let  him 
stop  what  time  he  will,  I  will  give  hivi  satts^ 
faction  ;  if  not  in  money,  in  clothes." — The 
Sessions  held  this  not  to  be  a  general  hiring ; 
and  the  Court  confirmed  the  order. 

.  Two  Justices,  by  order,  removed  Richard 
Taylor,  his  wife  and  child,  from  the  parish' 
of  St.  Michael,  in  the  county  and  city  of 
Lichfield,  to  the  parish  of  Rosliston,  in  the 
county  of  Derby.  The  Sessions,  on  appeal, 
confirmed  the  order,  subject  to  the  following 

CASE. 

Richard  Taylor,  the  pauper,  on  the  Gth 
of  February  1817,  and  when  about  thirteen 
or  fourteen  years  of  age,  went  with  his 
mother  to  Joseph  Slater,  a  victualler  and 
farmer,  living  in  Landford-street,  in  the  pa- 
rish of  St.  Chad,  otherwise  Stowe,  within 
the  city,  and  county  of  the  city,  of  Lichfield. 
The  pauper's  mother  asked  Slater,  if  he 
wanted  a  boy  ?  He  said  **  Yes."  She  then 
asked,  what  wages  he  would  give  ?  He 
(Slater)  said,  *'  Let  him  (the  pauper)  stop 
what  time  he  will,  I  will  give  him  satisfac* 
tion ;  if  not  in  money,  in  clothes."  The 
pauper  went  into  the  service  a  few  days 
afterwards.  He  looked  after  the  horses, 
cows,  and  sheep,  and  attended  to  the  general 
business  of  the  farm.  Slater  gave  the  pauper 
his  board,  some .  clothing,  and  also  some 
money  at  different  times,  and  the  pauper 
continued  in  such  service  in  St.  Chad's  pa*^ 
rish  for  thirteen  months,  and  then  ran  away, 
because  Slater  beat  him.  Slater  never  sent 
after  the  pauper,  nor  did  the  pauper  ever 
offer  to  return  to  Slater's  service  ; ;  but  a 
few  days  after  he  had  ran  away^  be  went  tp 
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Slater's  for  his  hat,  tirhich  Slater  refused  to 
give  him.  The  pauper,  on  his  cross-exa- 
mination by  the  respondents'  counsel,  stated, 
that,  at  the  time  of  hiring.  Slater  did  not 
say,  that  he  (the  pauper)  might  go  away 
when  he  pleased,  or  that  Slater  might  turn 
hira  away  when  he  pleased.  After  the  ex- 
piration of  a  year  or  more  from  the  original 
hiring,  the  pauper's  mother  went  to  Slater's 
house  to  make  an  agreement,  but  he  was 
out ;  and  no  new  agreement  was  made.  In 
1827,  and  before  the  pauper  was  removed, 
and  whilst  pauper,  wife  and  child,  were 
living  in  St.  Michael's  parish,  he  applied  to 
the  overseer  of  the  parish  of  St.  Chad,  other- 
wise Stowe,  for  relief;  and  after  being  ex- 
amined as  to  his  settlement,  was  twice  re- 
lieved by  such  overseer.  The  Court  of 
Quarter  Sessions  were  of  opinion,  that  there 
was  no  general  hiring  in  the  parish  of  St. 
Chad,  otherwise  Stowe. 

Mr,  Shutt  (with  whom  was  Mr,  John 
JerviSf)  in  support  of  the  order  of  Sessions. 
There  was  no  general  hiring.  The  opinion 
of  the  pauper,  or  that  of  his  mother,  can  go 
for  nothing.  The  words  made  use  of  by  the 
master  at  the  time  of  hiring,  import,  that  it 
was  at  the  will  of  either  party  to  determine 
it.  Some  confusion  has  arisen  in  these  cases, 
from  the  supposition,  that  an  indefinite 
hiring,  and  a  general  hiring,  are  synonymous 
terms.  They  are  not  so.  The  present  is 
an  instance  to  shew  that  they  are  not ;  for 
the  hiring  was  indefinite,  but  was  not  gene- 
ral, according  to  the  received  interpretation 
of  that  phrase.  The  case  of  The  King  v. 
Chrisichurchf  York  (1),  is,  in  substance,  like 
the  present :  there  the  pauper  went  to  ser- 
vice "  for  meat  and  clothes  as  long  as  he 
had  a  mind  to  stop ;  to  do  what  he  could, 
and  what  he  was  bid ;"  and  this  was  held  to 
be  no  general  hiring.  (Here  he  was  stop- 
ped.) 

Mr,  Whatelf/f  contra. — This  was  an  in- 
definite general  hiring. — There  is  no  fact  in 
the  case  to  repel  the  presumption  of  the 
hiring  being  general.  The  case  of  77w? 
King  V.  Great  Bowden  (2),  is  in  favour  of 
the  present  as  a  case  of  general  hiring. 
There,  it  was  expressly  found  as  a  fact, 
that  the  pauper  might  leave,  or  the  master 
might  turn  him  away,  at  pleasure.     Here, 

(1)  3  B.&  C.  459 ;  5  D.  &  R.  314. 
(«)  7  B.  &  C.  249;  1  M.  &  R,  13;   6  Law 
JoTxm.  Mag.  Cases,  17. 


all  that  passed  had  reference  not  to  the 
time  of  staying,  but  to  the  wages.  The 
master  says,  that  for  the  period  the  pauper 
stays  he  shall  have  satisfaction,  in  money  or 
in  clothes. 

IMr.  Justice  Bayley. — But  the  Sessions 
have  interpreted  that  expression.] 

The  cases  of  The  King  v.  WincanUm{S\ 
and  of  The  King  v.  Stockbridge  (4),  are  not 
distinguishable  from  the  present.  In  the 
former,  the  master  agreed  to  provide  meat, 
drink,  washing,  lodging,  and  dotbes,  when 
wanted.  The  Court  held  that  to  amount 
to  a  general  hiring;  the  circumstance  of 
clothes  being  allud^  to,  leading  to  a  pre- 
sumption that  the  parties  contemplated  a 
service  of  sufficient  duration  to  earn  the 
clothes. 

Mr,  Justice  Ba^fey.— Upon  the  princH 
pie  which  has  obtained  respecting  these 
cases,  1  cannot  say  that  the  Sessions  have 
come  to  a  wrong  conclusion.  That  prin- 
ciple I  take  to  be,  that  if  at  the  time  of  the 
hiring  there  is  any^special  provision,  which 
shews  that  either  party  may  determine  the 
contract  at  pleasure,  the  presumption  of  a 
general  yearly  hiring  is  rebutted.  It  was  so  in 
the  case  o£  The  King  v,  Trowbridge^  to  which 
I  alluded  in  the  case  of  The  King  v.  CkruA* 
churchy  York,  My  note  of  the  case  of  The 
King  y,  Tronthrtdge,  which  occurred  in  the 
year  1816,  is  this :  **  Finchett  agreed  with 
Moon  to  take  his  son,  aged  ten  years,  to 
maintain  him  as  long  as  he  pleased ;  to  find 
him  in  meat  and  clothes  as  long  as  he  should 
keep  him,  and  the  father  and  son  were  willing 
that  he  should  stop.  The  Sessions  thought 
that  this  was  a  general  hiring;  but  the 
Court  were  of  opinion,  that  it  was  a  hiring 
at  will  only,  and  quashed  the  order  of  Ses- 
sions." That  case  went  on  the  principle, 
that  the  presumption  of  a  general  hirii^ 
may  be  rebutted.  The  same  was  decided 
in  The  King  v.  Great  Bowden,  So,  here, 
it  was  agreed  that  the  service  should  be  as 
long  as  both  parties  pleased.  Here  it  is 
said,  **  Stop  what  time  he  will,  I  will  give 
him  satisfaction,  either  in  money  or  in 
clothes."  The  question  therefore  is,  whe- 
ther the  Sessions  might  not  treat  this  as  a 

(3)  Burr.  S.C.  299. 

(4)  BoiT.  S.  C.  759 ;  familiarly  known  as  tbs 
Boot  Catchsr's  case. 
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fact  which  rebutted  the  general  presump- 
tion ?  It  is  not  what  conclusion  we  should 

-  • 

draw,  but  are  there  not  premises  from  which 
the  Sessions  might  draw  the  conclusion,  as 
to  a  matter  of  fact,  which  it  appears  they 
have  drawn;  and  1  am  of  opinion,  that  there 
are  such  premises. 

Mr,  Justice  Liittedale  concurred. 

Order  of  Sessions  confirmed. 


1828.       *>  THE  KIMO  «•  THE  INHABITANTS 
Dec.  11*    3  OF  BAWDEN. 

Settlement  by  Tenement — Evidence* 

1.  The  facts  of  occupation  and  payment 
of  rentf  will  be  eifficient  to  raise  a  presump' 
turn,  that  the  person  who  so  occupied  and  paid 
was  the  tenant;  and  for  the  purpose  of  raising 
merely  this  presumption,  those  facts  may  be 
ascertained  by  parol,  although  the  tenancy 
was  under  a  written  agreement,  which  is  not 
produced, 

2,  But  if  it  be  sought  to  carry  this  pre" 
sumption  any  further, or  to  alter  it,  by  shewing 
either  the  terms  of  such  a  tenancy,  or  that 
the  person  who  so  appeared  to  be  tenant,  was 
a  tenant  with  others,  the  written  agreement 
must  be  produced. 

Two  Justices,  by  order,  removed  George 
Clayforth,  his  wife  and  children,  from  the 
township  of  Idle  to  that  of  Rawden,  both 
in  the  West  Riding  of  the  county  of  York. 
The  Sessions,  on  appeal,  confirmed  the  order, 
subject  to  the  following 

CASE. 

The  respondents  proved  a  settlement  in 
the  appellants'  township.  The  appellants 
then  set  up  a  subsequent  settlement  gained 
in  the  respondents'  township,  by  the  pauper 
having  been  rated,  and  having  actually  paid 
the  rates,  in  respect  of  a  tenement  of  the 
annual  value  of  10/.  105.  in  that  town- 
ship. 

It  appeared,  that  in  December  1828,  he 
began  to  occupy  the  tenement,  which  was 
the  property  of  Joshua  Crompton,  esq. ; 
that  he  occupied  it  for  a  twelvemonth ; 
paid  the  rent  for  it,  and  also  the  rates,  du- 
rxi^  all  which  time  be  resided  in  that  town- 
ship. 


In  answer  to  thid,  the  respondents  in« 
sisted,  that  the  pauper  did  not  take  the  te- 
nement of  Mr.  Crompton  solely,  but  jointly 
with  his  father  and  father-in-law ;  and  to 
prove  diis,  they  called  Mr.  Robinson, 
who  was  Mr.  Croropton's  steward  at  that 
time.  He  stated,  that  he  did  not  know  who 
occupied  the  tenement  in  question.  He 
was  then  asked  by  the  counsel  for  the  re- 
spondents, who  it  was  to  whom  he  had  let 
the  tenement,  and  who  were  tlie  tenants. 

Whereupon  the  appellants'  counsel  inter** 
posed,  and  asked  him,  whether  diere  was 
not  an  agreement  in  writing  $  and  on  his 
admitting  that  there  was,  they  objected,  tliat 
parol  evidence  of  the  letting  and  tenancy 
could  not  be  received.  The  Court,  how- 
ever, permitted  the  question  to  be  put,  and 
the  witness  stated,  that  he  had  let  the  tene- 
ment to  the  pauper,  the  pauper's  father, 
and  father-in-law ;  that  they  were  the  te- 
nants, and  that  they  jointly  delivered  a 
notice  to  quit,  but  that  he  could  not  say 
whether  tliis  notice  was  signed  with  one  or 
more  names. 

Upon  this  evidence,  the  Court  of  Sessions 
confirmed  the  order. 

If  the  Court  of  King's  Bench  shall  be  of 
opinion,  that  this  evidence  was  improperly 
received,  then  the  order  of  Sessions  is  to 
be  quashed. 

Mr,  Blackbume  and  Mr,  Dundas,  in  sup- 
port of  the  order  of  Sessions. — ^The  other 
side  sought  to  raise  a  presumption  from  the 
occupation,  and  the  payment  of  the  rates. 
We  sought  to  rebut  that  presumption,  by 
shewing  the  fact,  that  the  pauper  was  tenant 
with  others.  This  fact  may  be  shewn  by 
parol,  according  to  the  case  of  The  King  v. 
the  Inhabitants  of  the  Holy  Trinity  and  St* 
Mary's,  Hull  ( 1  )•  Here,  die  fact  of  tenancy 
was  allowed  to  be  proved  by  parol,  although 
the  terms  of  the  tenancy  were  in  vnriting. 

[Afr.  Justice  Bayley, — Your  difficulty  is 
this, — Who  was  the  tenant  ?  That  is  the 
fact  in  dispute.  There  is  a  written  agree- 
ment shewing  the  fact ;  and  you  seek  to 
shew  it  by  parol.] 

The  fact  of  ''  who  was  tenant,"  may  be 
shewn  by  parol.  It  has  nothing  to  do  with 
the  terms  of  the  tenancy.  The  mere  occu- 
pation by  the  pauper  amounted  to  nothing. 

(1)  7  B.&  C.  611 5 M.&  R, 444;  6Law  JoonU 
Mag,  Cum,  24, 
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He  occupied:  but  the  question  was,  to 
'vvhom  was  the  property  let  ? 

\_Mr.  Justice  Bayley. — The  occupation 
was  2Jn»2(X  facie  evidence  of  a  tenancy  by 
the  paui^er -alone.] 

"  IMr,  Justice  Liitkdale, — The  Hull  case 
was  very  difterent ;  there  it  was  merely  al- 
lowed- to  shew  the  primd  facie  case,  which 
was  made  out  here,  and  which  you  sought 
to  alter.]  * 

Mr,  Starkie  and  Mr,  Milner  (contra) — 
were  stopped  by  the  Court. 

Mr,  Justice  Bayley, — You  may  make  out 
a  privid  facie  case  by  proving  occupation 
'and  payment  of  rent.  Here,  rent  and  rates 
being  paid,  it  might  be  presumed  that  the 
man  was  rated ;  and  this  would  be  a  primd 
facie  case.  Then  it  was  sought  to  alter 
this  case,  by  shewing  that  the  person  who 
was  thus  apparently  the  tenant,  was  not  so ; 
at  least,  that  he  alone,  was  not  the  tenant. 
It  comes  out  that  the  tenancy  was  created 
by  a  written  instrument ;  and  what  were  the 
terms  of  it,  or  who  were  the  parties  to  it, 
ought  to  have  been  shewn  by  the  produc- 
tion of  the  instrument  itself. 

Mr,  Justice Littledale* — I  am  of  the  same 
opinion.  The  case  stands  that  a  man  occu- 
pied and  paid  rent ;  that  would  shew,  primd 
faciCf  that  he  was  the  tenant.  But  it  is  then 
oflered  in  evidence  that  this  man  was  only 
a  tenant  in  conjunction  with  others ;  and 
the  person  who  is  called  to  prove  this,  says 
that  he  let  the  premises,  and  that  he  let  them 
by  a  written  contract.  If  then  he  were  to  be 
allowed  to  say  to  whom  be  had  let  them, 
he  would  be  allowed  to  give  parol  evidence 
of  the  written  contract.  The  Hull  case  is 
entirely  different. 

•  Air,  Justice  Parke, — The  primd  facie  case 
is  made  out  by  proof  of  occupation  and 
payment  of  rent.  The  other  party  seeks  to 
alter  this,  by  shewing  that  the  person  who 
thus  appeared  tojbe  tenant,  was  tenant  with 
others.  It  was  admitted,  that  if  this  was 
so,  it  was  by  reaspn  of  a  written  contract. 
It  follows  that  that  contract  ought  to  be 
produced,  or  the  fact  to  alter  the  primd 
facie  case  is  not  established. 

Order  of  Sessions  quashed. 


■^■^ 


1828.        ^  THE  KING  V.  THE  INHABITAHTS 
Dec.:  n.    ^        OF  GREAT  DRIFFIELD. 

Poor  Laws — Certificate,. 

A  fers&n  rvho  is  residing  in  a  parish  wider 
a  certificate,  cannot  obtain  a  settlement  by  the 
purchase  of  property  in  that  parish^  wfuU" 
ever  may  be  the  amount  of  tlie  purchase* 
money.  He  •  can  obtain  a  settlement  there 
only  by  one  of  three  modes : — 

1,  By  taking  a  lease  of  property  there,  of 
the  value  oflOL; 

2,  By  executing  some  annual  office  in  the 
parish,  to  rvhich  lie  sliall  be  legally  appointed; 

or, 

3,  By  acquiring  property  there,  which 
shall  come  to  him,  not  by  his  own  act,  but  by 
descent,  or  other  act  of  lam, 

'  Consequently,  no  settlement  is  gained  by 
a  service  under  an  indenture  of  apprentice^ 
ship  to  a  ccrtijicaie'man,  who  lias  not  aC" 
quired  a  settlement,  by  one  or  other  of  the 
above  modes,  > 

Two  Justices,  by  order,  removed  Thomas 
Harrison  the  younger,  his  wife  and  family, 
from  the  township  of  Great  Driffield,  in  the 
East  Riding  of  the  county  of  York,  to  the 
township  of  Garton  on  the  Wolds,  in  the 
said  Riding.  The  Sessions,  on  appeal^ 
quashed  the  order,  subject  .to  the  opioioDof 
the  Court  on  the  following 

CASE. 

Tlie  pauper,  Thomas  Harrison,  never  ac- 
quired any  settlement  in  his  own  right. 

The  pauper's  grandfather  resided  at  Gar- 
ton,  the  appellant  township.  His  sod,  (the 
pauper's  father)  whilst  living  with  him  at 
Garton,  was  bound  an  apprentice  to  cme 
Richard  Lyon,  a  shoemaker,  who  was  then 
residing  at  Great  Driffield,  (the  respondent 
township)  under  a  regular  certificate  from 
the  parish  of  Kirkburn,  as  the  father  of  the 
pauper  then  knew.  The  indenture,  which 
was  in  the  usual  form,  and  regularly  stamp- 
ed, and  executed  by.  all  parties,  w^s  dated 
the  ^5th  of  March  1786,  and  stated,  that 
the  apprentice  was  thereby  bound  for  the 
term  of  seven  years,  from — (a  blank  being 
left  in  that  part  of  the  indenture  for  the  time 
from  which  the  apprentice  was  so  bound). 
The  said  apprentice  served  his  said  master 
from  the  date  of  the  indenture,  until  about 
five  weeks  previous  to  the  expiration  of 
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the  seven  years,  in  Great  DrifBeld.     The 
said  Richard  Lyon  had  resided  in  Great 
Driffield,  from  the  year  1771,  to  the  time 
of  executing  the  said  indenture,  and  from 
thence  until  his  death,  in  the  year  1793  ; 
but  the  said  Richard  Lyon,  on  or  about  the 
10th  of  May  179^,  whilst  the  said  appren- 
tice was  so  serving  him  in  Great  Driffield, 
purchased  a  cottage  in  the  said  township  of 
Great  Driffield  for  the  sum  of  110/.,  of 
which  30/.^  was  paid  by  him,  and  the  re- 
maining sol,  was  paid  by  one  Ehzabeth 
Day  ;  and  the  same  was  thereupon  duly 
conveyed   by   an  indenture  of  feoffiment, 
with  livery  of  seisin  indorsed,  bearing  date 
the  said  10th  of  May  1792,  unto  the  said 
Richard  Lyon  and  his  heirs  ;  to  the  use  of 
the  said  Elizabeth'  Day,  her  executors,  ad- 
ministrators, and  assigns,  from  the  day  next 
before  the  date  thereof,  for  the  term  of  five 
hundred  years,  subject  to  the  proviso  there- 
inafter contained  for  the  redemption  of  the 
said  premises,  with  remainder  to  the  use  of 
the  said  Richard  Lyon,  his  heirs  and  assigns 
for  ever.     The  said  indenture  also  contain- 
ed a  proviso,  for  making  void  the  said  term, 
on  payment,  by  the  said  Richard  Lyon,  his 
lieirs,  executors,  administrators,  and  assigns, 
unto  the  said  Elizabeth  Day,  her  executors, 
administrators,  and  assigns,  of  the  sum  of 
80/.,  with  interest  for  the  same,  on  the  10th 
of  November  then  next.    The  said  Richard 
Lyon  occupied  the  said  cottage  until  his 
death  ;  the  said  apprentice  served  the  said 
Richard  Lyon,  in  Great  Driffield  aforesaid, 
for  more   than  forty  days  after  the  said 
Richard  Lyon  had  purchased  the  said  cot- 
tage as  aforesaid,  and  there  resided  with  the 
said   Richard  Lyon.      The   father  of  the 
pauper  did  no  other  act  to  gain  a  settle- 
ment; and  if,  by  the  said  apprenticeship 
and  service,  he  gained  no  settlement  in 
Great  Driffield,  the  place  of  his  and  the 
pauper's  last  legal  settlement  is  Garton,  the 
appellant   township,    where    the    pauper's 
grandfather  was  legally  settled. 

The  question  for  the  opinion  of  tlie  Court 
was, whether,  under  the  circumstances  above 
set  forth,  the  father  of  the  pauper  gained  a 
settlement  in  Great  Driffield,  the  respon- 
dent township,  by  being  bound  to,  and 
serving  the  said  Richard  Lyon  in  Great 
Driffield  as  aforesaid. 

•    Mr.  Reader  and  Mr.  Kennedy^  in  support 
of  the  order  of  Sessions* — There  are  two 


questions:  First,  was  the  certificate  dis- 
charged by  the  master  gaining  a  settlement 
by  the  purchase  of  an  estate  ?     Secondly^ 
supposing  him  to  have  so  gained  a  settle- 
ment, was  the  service  to  him,  while  he  liv- 
ed under  the  certificate,  sufficient  to  gain  a 
settlement  for  the  apprentice,  the  binding 
having  taken  place  before  the  master  gained 
the  settlement  ?     The  first  question  turns 
upon  the  two   statutes,  9  and  10  Wilh'am 
and  Mary,  c.  1 1,  and  12  Ann.,  stat.  1.  c.  18, 
and  upon  the  interpretation,  which  has  been 
given  to  those  acts  by  decided  cases.  Upon 
the  second  point,  the  other  side  will  rely 
upon  the  case  of  The  King  v.  Hinckley  (1), 
where  it  was  decided,  that  if  an  appren- 
tice to  a  certificated  person  be  assigned  to  a 
second  master  in  tlie  same  parish,  he  cannot 
gain  a  settlement  in  that  parish  by  serving 
the  second  roaster.     Upon  the  first  point, 
the  cases  have  estabhshed  the  proposition, 
that  an  estate  acquired  by  a  person  residing 
under  a  certificate, whether  that  estate  be  ac- 
quired «by  descent  or  purchase,  discharges 
the  certificate.     The  other  side  must  there- 
fore  ask   the    Court  to  overturn  decided 
cases  ;  though,  indeed,  it  may  be  admitted, 
that  the  cases  were  adjudged  by  departing 
from  tlie  acts  of  parliament.    The  first  case 
on  the  subject,  was  that  ofBurclear  v.  East 
JVoodhay  (Ji)t  where  the  Court  had  their 
attention  called  to  the  statute,  and  they  de- 
cided, that  where  the  estate  came  to  the 
pauper  by  descent,  the  certificate  was  dis- 
charged ;  for  although  the  statute  of  Wil- 
liam and  Mary  declared  that  a  certificate- 
man  shall  not  gain  a  settlement,  unless  he 
takes  10/.  per  annum,  or  serves  a  parish 
office,  yet  the  Court  said,  the  act  nuist  re- 
ceive a  liberal  construction ;  and  that  where 
a  man  gained  a  settlement  by  the  act  of 
law,  the  provision  in  the  statute  did  not  ap- 
ply.    Next  came  the  case  of  The  King  v. 
Cold  Aihton  (3). 

[It  was  here  intimated,  that  the  other 
side  did  not  dispute  the  cases  which  applied 
to  a  settlement  by  act  of  law,  but  only 
those  which  applied  to  a  settlement  said  to 
be  gained  by  the  act  of  the  party.] 

Then,  there  is  a  series  of  cases  which 
decided,  that  where  a  man  acquires  the 
estate  by  purchase,  (that  is,  purchased  by 


(1)  4  Term  Rep.  371. 

2)  1  Stra.  168. 

3)  BOCT.  S.C.  444. 
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money,)  he  h  in  like  manner  dischdrged 
■  from  the  certificate  and  gains  a  settlement. 
The  first  of  these  cases  was  Ivinghoe  v* 
Stonehridge  (4).  The  next  was  Deddington 
V.  Dunfrew  (5).  Then  followed  the  case  of 
Stansfield  parish  (6).  Those  cases  have 
been  long  acquiesced  in  ;  and  it  is  impor- 
tant in  the  administration  of  settlement  law, 
that  that  law,  as  it  has  been  long  understood, 
be  not  disturbed.  And  if  this  certificate- 
man  acquired  a  settlement,  and  became  a 
free  man,  the  service  to  him  under  the  in- 
denture, was  a  good  service,  for  the  purposes 
of  settlement. 

Mr.  Alderson  and  Mr.  Archhold,  contrd. 
— Undoubtedly,  cases  have  decided  that  a 
certificate-man  mav  become  discharged  by 
purchasing  a  sufficient  estate ;  and,  although 
an  adherence  to  adjudged  cases  is  very  de- 
sirable, yet  an  aaherence  to  the  words 
and  the  spirit  of  an  act  of  parliament,  of 
which  those  cases  are  in  direct  violation,  is 
much  more  desirable.  The  act  of  parlia- 
ment is  clear  and  plain  in  its  terms.  The 
recital  in  the  act  9  and  10  of  William  d.  c.  1 1 . 
shews  that  it  was  passed  for  the  purpose  of 
removing  doubts,  as  to  the  meaning  of  the 
previous  act  of  8  and  9  William  S.  c.  80 ; 
andy  to  remove  those  doubts,  it  declares,  in 
express  terms,  that  no  certificate*man  shall 
obtain  a  settlement,  unless  he  takes  a  lease 
to  the  amount  of  1 0/.  a  year,  or  serves  an 
annual  parish  office.  It  says,  that  unless  by 
one  or  other  of  those  means,  the  man  shall 
not  "  by  any  act,"  be  adjudged  to  have  ob- 
tained a  settlement.  And  can  it  be  doubted, 
that  making  a  purchase  is  ''  an  act"  of  his 
own  ?  All  the  acts  of  parliament  are  in  re- 
striction of  settlement.  The  right  at  com- 
mon law,  was  acquired  by  forty  days  re- 
sidence. That  right  was  afterwards  re- 
stricted by  a  notice  in  writing  becoming 
necessary,  and  the  statute  9  and  10  Will.  d« 
was  passed  to  declare,  what  should  be  equi- 
valent to  notice  in  writing.  Where  a  man 
acquires  an  estate  by  descent,  it  may  be  ad- 
mitted that  he  becomes  discharged  from  the 
certificate.  The  act  of  9  Geo.  1.  c.  7.  is 
restrictive  of  the  right  only  in  cases  of  pur- 
chase, under  a  certain  amount ;  leaving  the 
right,  in  case  of  an  estate  by  descent,  as  it 
stood  before.    So  much  for  the  statute  of 
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William,  which  regards  [the  aettlement  of 
the  master.  This  leads  to  a  consideration 
of  the  statute  of  12  Ann.  c.  18.  In  gene- 
ral, what  confers  a  settlement  by  appren- 
ticeship ?  The  binding,  and  residence ; — 
and  this  statute  expressly  declares,  that  a 
settlement  shall  not  be  gained  by  appren- 
ticeship with  a  certificate-man.  The  bind* 
ing  must  be  valid,  as  well  as  the  residence. 
Here,  the  binding  was  bad ;  inasmuch  as 
the  master  in  his  then  situation  had  no 
right  to  take  an  apprentice. 

The  Court  took  time  to  consider ;  and  on 
the  20th  of  December, 

ilfr.  Justice  Bayley  delivered  judgment 
in  the  following  terms : — 

The  question  for  our  consideration  was, 
whether  the  pauper's  father  had  obtained  a 
settlement  in  the  township  of  Great  Drif- 
field, by  serving  an  apprenticeship  to  a  man 
who  was  living  there  under  a  certificate. 

In  support  of  the  order  of  Sessions,  it 
was  contended  that  he  had,  because  it  wis 
said  the  certificate  was  discharged  by  the 
master  having  obtained  a  settlement  in 
Great  Driffield,  by  the  purchase  of  an 
estate,  which  purchase  was  described  in  the 
case ;  and  it  was  aflerwards  argued  (that 
was  the  second  point)  that  the  subsequent 
service  to  the  master  while  he  lived  under 
the  certificate  (though  under  the  binding 
made  to  him  before  he  obtained  a  settle- 
ment,) will  be  sufficient  to  gain  a  settle- 
ment. It  will  be  unnecessary  to  consider 
the  second  question,  unless  a  settlement  was 
gained  by  the  master,  while  he  was  resid- 
ing under  the  certificate;  and  we  are  of 
opinion  that  no  settlement  was  gained. 

The  statute  of  the  9  and  10  William  3. 
recites  the  8  and  9  William  S,  which  is  the 
common  Certificate  Act,  and  alao  recitea, 
"  that  some  doubts  had  arisen  upon  the 
construction  of  the  said  act,  by  what  acts 
any  person  coming  to  inhabit  and  reside 
within  any  parish,  by  virtue  of  any  snch 
certificate,  may  procure  a  legal  setuement 
in  such  parish ;"  and  then  it  enacts,  **  that 
no  person  or  persons  whomsoever,  who  shall 
come  into  any  parish  by  such  certificate  as 
aforesaid,  shall  be  adjudged,  by  any  act 
whatsoever,  to  have  procured  a  legal  aettle- 
ment in  such  parish^  unless  he  or  diey  aludl 
reaUy  and  bond  JUk  iAe  a  kaae  of  a 
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ment  of  the  yearly  value  of  10/.,  or  shall 
execute  some  annual  office  in  such  parish, 
being  legally  placed  in  such  office.^'  The 
8  and  9  William  3.  has  provided,  that  per- 
sons living  under  a  certificatei  and  beconi« 
ing  chargeable,  shall  then,  and  not  before, 
(if  they  have  not  acquired  a  legal  settlement) 
be  liable  to  be  removed.  At  the  time  when 
the  9  and  10  William  3,  passed,  there  were 
many  different  modes  by  which  settlements 
might  be  obtained.  Residence  and  notice 
was  one  ;  hiring  and  service,  another ;  ap** 
prenticeship,  a  third  ;  living  on  your  own, 
a  fourth.  Then  that  act  of  the  9  and  10 
William  3,  says,  in  distinct  terms,  ''  that  a 
certificate-man  shall  not  be  adjudged  by 
any  act  whatsoever  to  have  procured  a  le- 
gal settlement,  unless  he  shall  really  and 
bond  fide  take  a  lease  of  a  tenement,  of  the 
yearly  value  of  10/.,  or  shall  execute  some 
annual  office."  By  the  express  words,  there- 
fore, of  this  statute,  no  settlement  can  be  ob« 
tained  by  a  certificate-man  by  any  act  what- 
soever ;  that  is,  as  the  context  shews,  by 
any  act  whatsoever  done  by  him,  other  than 
two  which  are  pointed  out  by  the  act.  The 
purchase  by  a  pauper  of  an  estate  for  a 
sum  of  money,  is  an  act  done  by  him.  He 
Is  the  agent ;  he  is  not  merely  passive,  as 
he  is  when  he  receives  something  which 
somebody  gives  him,  but  he  is  active  to  get 
the  thing  purchased  by  him  for  a  sum  of 
money ;  an  act  done  by  the  pauper  other 
than  is  mentioned  in  the  statute,  by  which, 
according  to  the  plain  import  of  the  words, 
he  cannot  procure  a  settlement  in  the  parish. 
That  is  as  far  as  the  words  go.  We  are  bound 
to  construe  every  statute  according  to  the 
plain  and  ordinary  import  of  its  words,  and 
to  act  upon  that  construction,  unless  we  are 
bound  by  an  uniform  course  of  well  con- 
sidered decisions,  giving  a  different  effect 
to  the  construction  of  tne  statute ;  or  un- 
less that  construction  would  lead  to  such 
consequences,  that  we  may  safely  pronounce 
the  legislature  had  a  different  intention 
from  that  which  the  ordinary  meaning  of 
the  words  conveys.  It  will  be  found,  how- 
ever, upon  referring  to  the  decisions,  which 
are  two,  that  they  are  founded,  in  some  de- 
gree, upon  a  mistaken  supposition  which 
arose  in  the  first.  The  point  has  not  been  a 
point  of  very  frequent  occurrence,  being  that 
of  a  purchase  by  a  certificate^man  of  an  es- 
tate in  the  parishi  whew  thepaichaae-money 


wonld  amount  to  at  least  SOI.,  or  otherwise, 
by  the  operation  of  the  9  Geo  1,  no  settle- 
ment could  be  obtained  by  the  purchase. 

There  is  a  plain  distinetion  between 
those  cases,  in  which  the  estate  comes  to 
a  man  by  act  of  law,  or  by  gift  by  another 
person,  and  those  cases,  in  which  he  is,  in 
the  common  and  ordinary  acceptation  of 
the  word,  a  purchaser  of  the  estate ;  not 
where  he  comes  to  the  estate  by  purchase, 
in  the  technical  and  ordinary  notion,  aa  con- 
tradistinguished from  descent,  but  where  he 
pays  money  for  the  thing.  The  first  case 
is  that  ofBurclearv.  East  Woadhay(7); 
and  there,  a  certificated  pauper  had  ac- 
quired an  estate  in  right  of  his  wife,  which 
was  surrendered  to  her  by  her  father. 
The  father  surrendered  ike  cc^yhold  to 
the  wife  ;  and  the  Court  decided,  that  his 
certificate  was  discharged,  and  he  gained 
a  settlement ;  and  it  is  stated  in  the  judg- 
ment in  Strange,  that  he  did  not  come  in 
by  an  act  of  his  own,  "  whidi,"  the  Court 
said,  "  might  savour  of  fraud,"  but  that  the 
estate  was  cast  upon  him  by  act  and  ope« 
ration  of  law.  The  Court,  however,  did 
not  confine  themselves  to  that,  as  the  only 
reason  which  they  gave  for  that  decision  \ 
for,  I  think,  the  language  of  the  Court  was, 
<'  The  9  and  10  of  William  S.  being  a  new^ 
law,  and  not  an  explanatory  act,  is  to  re«> 
ceive  a  liberal  construction.  The  excep- 
tions in  the  statute  prove  this  case,  being 
a  case  more  reasonable  than  either  of  those 
which  are  mentioned.  If  a  certificate-man, 
by  taking  a  tenement  of  10/.  a  year,  gain  a 
settlement,  a  fortiori  shall  he  that  has  an 
estate  of  his  own  ;  especially  in  this  case, 
where  it  does  not  ^ome  to  hhn  by  hi.  o,^ 
act,  (which  might  savour  of  fraud,)  but  it 
is  cast  upon  him  by  act  and  operation  of 
law.  If  he  that  serves  a  parish  office 
gains  a  settlement,  by  reason  of  his  pre* 
eumed  ability,  with  greater  reason  shall  he 
that  has  ability  of  his  own,  visible  to  ail 
the  world.  It  has  already  been  adjudged, 
that  any  other  person,  by  the  descent  or 
purchase  of  a  freehold  or  oopyhold,  or  by 
becoming  entitled  to  a  lease  for  years, 
gains  a  settlement ;  and  it  cannot  be  sup- 
posed, that  the  parliament  intended  to  put 
a  certificate-man  in  a  worse  situation." 
Now,  that  was  a  case  certainly  in  which 
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the  language  of  the  Court  seems  to  import, 
that  they  considered  a  certificate-man  might 
gain  a  settlement  by  purchase,  in  the  more 
ordinary  acceptation  of  the  word ;  but  that 
was  not  a  case  of  property  coming  to  him 
by  purchase ;  and,  I  must  say,  the  lan- 
guage of  that  case,  as  applied  to  the  con- 
struction of  an  act  of  parliament,  is  not 
language  which  (unless  I  were  impera- 
tively bound  by  it,)  my  judgment  goes 
in  any  respect  along  with.  When  an  act 
of  parliament  says,  in  distinct  terms,  that, 
out  of  several  other  modes  of  obtaining  a 
settlement,  a  certificate-man  shall  only  be 
entitled  to  gain  a  settlement  by  two  of 
those'  modes,  I  do  not  think  it  is  compe- 
tent for  a  court  of  justice,  in  explaining 
that  statute,  to  say,  that,  amongst  the 
other  modes  of  obtaining  a  settlement, 
which; the  legislature  has  not  introduced, 
as  cases  in  which  you  may  obtain  a  settle- 
ment, you  are  at  liberty  so  to  construe  it 
as  to  say,  because  some  are  as  reasonable 
as  those  which  the  legislature  has  said  shall 
alone  have  that  effect,,  that  they  shall  have 
that  effect  also.  I  think,  when  the  legisla- 
ture has  said,  that  it  is  orUy  by  one  of  two 
modes,  that  you  shall  obtain  a  settlement, 
that  you  cannot  properly,  in  the  construc- 
tion of  that  act,  say  you  shall  be  at  liberty 
to  gahi  a  settlement  by  any  other  tlian  one 
of  those  two.  .  Now,  in  that  case,  in  point 
of  fact,  the  property  came  to  the  indivi- 
dual by  act  of  law :  it  was  given  to  his 
wife  ;  and  therefore  he,  in  right  of  his 
wife,  was  entitled  to  have  that  property. 
In  the  case  in  Strange,  it  is  noticed,  in  dis- 
tinct terms,  that  it  did  not  come  to  him  by 
his  own  act ;  and  they  mention,  that  coming 
to  him  by  his  own  act,  might  savour  of 
fraud.  At  that  period,  the  purchase  was 
not  'restricted  as  to  amount.  .  If  he  .had 
made  a  purchase,  though  the  amount  of 
the  purchase-money  was  20^.,  or  1/.  10^., 
or  2Lf  yet  it  would  have  conferred  a  set- 
tlement, except  in  the  case  of  a  certificate- 
man  ;  but  at ,  the  period  to  which  I  am 
referring,  when  the  statute  of  the  9  and  10 
William  S.  was  passed,  a  man,  if  he  made 
a  purchase  of  any  value,  would* by.  that 
means  obtain  a  settlement :  and  it  is  not 
to  be  supposed  quite .  an  outrageous,  thing 
to  take  it  for  granted,  that  the  purchase 
might  not  be  made  for  a  larger  sum  than 
10/.  \  for,  in  one  of  the,ca^^,  the  property 


he  bought  was  worth  1/.  10«.,  or  ZL  Now 
this  case  oiBurclear  v.  EcLst  Woodhay,  was, 
therefore,  a  case  where  the  property  came 
to  the  pauper,  not  by  his  own  act,  but  by 
act  of  law.  * 

.  The  next  case  was  Ivinghoe  v.  Stone- 
bridge  (8),  and  that  decided,  that  the  ap- 
prentice of  a  certificate-man  gained  a 
settlement ;  but  then,  under  what  circum- 
stances ?  That  was  before  the  statute  oi 
the  12  Anne  :  he  was  bound,  and  served 
the  whole  of  his  time  before  the  passing 
of  that  statute.  Well,  the  9  and  10  Wil- 
liam 3.  only  prevented  a  certificate-man 
from  gaining  a  settlement .  for  himself;  it 
did  not  prevent  any  body  standing  in  the 
relation  of  a  hired  servant,  or  standing  in  the 
relation  of  apprentice  to  such  certificate- 
man,  from  obtaining  a  settlement ;  but  the 
Court  there  notice,  that  that  was  a  case  in 
wliich  the  settlement  was  obtained,  because 
the  binding  and  service  were  all  before 
the  statute  of  the  1 2  Anne.  They  certainly 
go  on,  and  use  language  which  would  apply 
to  the  point  in  question  ;  but  it  is  clear 
that  language  was  extra-judicial ;  because 
they  say,  '*  the  order  of  Sessions  must  be 
quashed ;  for,  as  the  apprenticeship  ex- 
pired in  1709,  the  statute  of  Anne  is  out 
of  the  case.  But  had  this  been  a  case 
since  that  statute,  yet  we  think  the  set« 
tlement  would  have  been  in  the  certificate 
parish ;  because,  according  to  Burckar 
V.  Ea^t  Woodhay,  when  a  certificate-man 
X  makes  a  purchase,  he  immediately  ceases 
to  be  there  in  the  nature  of  a  certificate- 
man,  and  becomes  a  settled  inhabitant." 
Therefore,  that  was  a  case  in  which  the 
point  did  not  properly  arise.  They  were 
laying  a  stress  upon  the  case  of  Burckar 
V.  East  Woodhay,  as  if  it  had  decided  the 
point,  which  point  in  that  case  certainly 
did  not  properly  arise.  Therefore,  those 
two  cases,  it  seems  to  me,  are  not  autho- 
rities which  will  justify  us  in  acting  con- 
trary to  the  express  directions  of  the  act. 

I  now  come  to  *two  cases,  where  there 
was  purchase,  in  the.common  and  ordinary 
acceptation  of  the  word.  The  first  was  the 
case  of  Stans/ield(9) ;  in  that  case  the  facts 
before  the  Court  were,  that  "  the  pau- 
per, being  in  the  parish  of  Rochdale;  uiider 
a  certificate,  took  a  lease  for  a  long  term 

(8)  Strange,  264. 
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years  at  a  nominal  rent ;  that  he  assigned 
the  lease  for  value ;  that,  afterwards,  upon 
an  uncle  of  his  dying  and  leaving  him  some 
money,  he  purchased  hack  the  lease  he 
had  so  assigned,  together  with  some  other 
property,  for  a  sum  above  SO/." 

Now  it  is  not  immaterial  to  see  the  lan- 
guage that  is  made  use  of  by  the  Court  at 
that  period  of  time  ;  because  it  is  by  that 
language,  that  we  are  assisted  in  judging 
how  far  the  case  received  the  careful  con- 
sideration, which  it  was  entitled  to  have. 
My  Lord  Chief  Justice  Lee  says,  "  A  de- 
scent or  a  devise,"  (which  are  both  acts  by 
which  the  party  comes  to  it  by  act  of  law), 
**  and  I  believe  a  purchase  to  have  been 
determined  to  gain  a  settlement  (after  forty 
days'  residence),  upon  the  footing  of  the 
person's  not  being  removable  from  his  own, 
and  as  not  being  an  intruder  within  the 
meaning  of  the  13  and  14  Car.  2.  So 
that,  whenever  a  man  has  an  estate  of  his 
own,  though  under  10/.  a  year,  he  shall 
not  be  removable  imder  that  statute. 
The  present  question  tarns,  indeed,  upon 
the  construction  of  the  certificate  act.  Now, 
though  this  man  was  a  certificate-man,  yet 
if  he  had  come  to  this  by  act  of  law,  it  would 
have  gained  him  a  settlement ;  and,  I  believe, 
it  has  been  so  determined,  in  the  case  of 
purchases  too.  I  think  the  same  con- 
struction has  been  made  upon  this  act  as 
has  been  made  upon  the  13  and  14  Car.  2," 

Now  there,  the  foundation  of  that  judg- 
ment was,  that  it  would  apply  to  the  case, 
where  the  property  was  obtained  by  act 
of  law,  by  devise  or  descent, — where  the 
party  is,  if  I  may  use  the  expression,  pas- 
sive only,  and  he  believes  it  has  been  so 
held  in  the  case  of  a  purchase  also. 

The  next  case,  and  the  only  other  case 
in  which  the  point  was  decided,  was  The 
Kingv,DeddingUm{lO);  it  came  before  the 
Court  in  the  following  term  ;  and  there- 
fore there  are,  upon  this  point,  two  deci- 
sions, and  two  decisions  only.  These  cer- 
tainly are  authorities,  speaking  as  if  that  ^ 
was  a  point,  that  had  been  decided.  It 
was  decided,  that  a  purchase  by  a  certi- 
ficate-man, for  the  sum  of  42/.,  gained  him 
a  settlement ;  but  that  was  expressly  on 
the  authority  of  Burclear  v.  East  Woodhay^ 
My  Lord  Chief  Justice  Lee  says,  "I  think 

(10)  Bair.S.C.220, 
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the  case  of  Burclear  v.  East  Woodhay  is  an 
authority  in  the  present  case.    That  order 
(meaning  the  proceeding  in  the  cause,)  has 
now  been  read ;  and  it  appears  that  a  cer* 
tificate-man's  wife's  father  surrendered  to 
her  a  copyhold  of  20s.  per  annum;  and 
this  was  held  a  settlement,  though  it  was 
most  plainly  neither  of  the  two  cases  men- 
tioned in  the  act.     I  remember  the  case. 
Lord  Chief  Justice  Pratt  held  it  more  than 
equivalent  to   renting  10/.  a  year.     Mr. 
Justice  Eyre  held,  that  the  construction  of 
this  act  of  9  &  10  W.  3.  shoidd  be  agree- 
able to  that  of  13  &  14  Car.  2.  c.  12,  upon 
which  a  man  was  irremovable  from  any 
tenement  of  his  own,  though  it  should  be 
under  10/.  a  year.     I  do  not  see  that  the 
parish  will  be  safer  as  to  the  notice  arising 
from  renting  10/.  a  year,  than  as  to  the 
notice  arising  from  a  purchase.     There 
seems   to  be  an  equal  notoriety  in  both 
cases.     If  this  act  were  to  be  taken  so 
strictly  as  has  been  contended  for,  a  cer- 
tificate-man could  never  gain  a  settlement, 
though  he  should  purchase  5000/.  a  year." 
t'-  In  the  case  I  am  citing,  it  will  be  seen 
that  my  Lord  Chief  Justice  here  says,  that 
the  notoriety  would  be  equal  in  both  cases 
— as  if  notoriety  was  the  point ;  where  the 
legislature  has  said,  in  distinct  terms,  that 
you  are  only  to  get  the  settlement  in  one 
or  other  of  those  two  modes.     And  as  to 
notoriety — the    notoriety  would    not   be 
greater  than  giving  distinct  notice  to  the 
parish  that  you  were  there,  and  your  re- 
maining there  for  a  period  of  forty  days. 
He  says,  "  One  of  the  other  Judges  in- 
deed, in  the  case  of  Burclear,  observed, 
that  it  was  not  strictly  to  be  considered  as 
an  act  of  the  party  himself,  as  he  came  in 
by  the  surrender  to  his  wife ;  but  all  the 
Court  held  it  not  to  be  within  the  prohi- 
bition  of  the  act  of  9  &  10  W.  3 ;  the  man 
being  irremovable  as  long  as  he  had  any 
thing  of  his  own,  though  he  should  become 
actuaUy  chargeable  to  the  parish."     Then 
he  goes  on,  "  If  that  be  so,  then  the  right 
will  be  communicated  to  those  who  derive 
from  the  man  in  question ;  for  after  gaining 
settlement  by  the  purchase,  he  is  himself 
to  be  considered  as  an  inhabitant  of  the  pa** 
rish  in  which  he  has  gained  it,  in  the  same 
manner,  as  if  he  had  actually  rented  a  te« 
nement  of  10/.  a  year,  or  executed  an  an* 
nual  office."    Nowy  those  are  the  opl^  iyo 


iB 


CASES  CONKBCTED  WITS 


cases  in  which  the  point  was  expressly 
decided;  and  they  are  both  founded  upon 
he  case  ofBurclear  v.  East  Woodkay;  and 
they  are  consecutive — one  in  Easter  Term, 
and  the  other  in  Trinity  Term  following. 

There  were  two  cases  which  were  men- 
tioned; the  one  was  The  King  v.  Cold 
Ashton,  in  which  a  leasehold  devolved  upon 
the  pauper's  wife  on  her  father's  death,  and 
then  it  came  to  the  husband — not  by  his 
own  act,  but  by  act  of  law  ;  and  my  Lord 
Mansfield  does  not  appear  to  have  had  the 
act  immediately  before  him;  but  he  says, 
''The  question  was,  whether  he  came 
within  the  d&  10  W.d.  c.  11,  which  men- 
tions only  two  methods  whereby  certifi* 
tcated  persons  can  gain  •  settlements  in  pa- 
rishes, to  which  they  come  with  certificates 
—viz.  takkig  a  lease  of  a  tenement  of  10/. 

6 it  annum,  or  executing  an  annual  office, 
ut  an  estate  of  a  man's  own,  from  which 
he  cannot  be  removed,  has  been,  by  con- 
struction, (and  a  very  reasonable  one  too,) 
holden  to  be  within  this  act ;  fbr  it  would 
be  a  very  hard  thing  to  remove  a  man  from 
his  own  estate."  That  may  be  very  rea- 
sonable, where  his  own  act  does  not  concur 
in  getting  that,  and  making  it  bis  own ;  but 
where  it  is  obtained  by  his  own  purchase^ 
it  does  not  follow  that  he  cannot  be  re- 
moved from  his  own,  because  there  is  one 
distinction — a  distinction  pointed  out  by 
the  9  Geo.  1.,  that  a  man  is  irremovable 
where  he  is  resident  upon  his  own,  unless 
he  becomes  chargeable*  That  act  distinctly 
provides,  *^  that  no  person  shall  gain  a  set- 
tlement by  the  purchase  of  any  tenement, 
whereof  the  purchase-money,  for  such  te- 
nement, did  not  at  that  time  amount  to 
<30^.  ;**  and  when  he  ceases  to  inhabit  that 
estate,  he  is  liable  to  be  removed ;  and 
lhere^H«  there  is  no  doubt  that  there  is  a 
dislinotioki  between  a  man  gaining  a  settle- 
ttiekit,  and  a  man  being  inremovable. 

There  is  another  ease  of  The  King  v. 
£ofi^  Wktenhdm,  It  is  not  reported  any- 
where, I  believe,  and  is  not  cited  in  any 
icase;  hat  I  think  it  is  in  Mr.  Const*^ 
l»ok  (11).  That  was,  where  the  party  came 
to  the  property  by  act  of  law.  Tlie  property 
tlevolved  upon  a  widow.  The  husband 
Was  ceirtifieated  there,  and  he  bought  a  cot- 
tag«^  for  5f.|  and  li^d  in  it  till  he  died ; 
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and  the  widow  lived  in  it  for  ten  weeks 
after  his  death  ;  and  the  question  was* 
whether  she  gained  a  settlement?  Lord 
Mansfield  says,  **She  was  irremovable 
during  the  forty  days."  But  that,  as  I  have 
already  mentioned,  is  only  a  ease  wheia 
the  property  does  not  come  by  purchase. 

There  came  afterwards  before  this  Coart^ 
the  case  of  The  King  ▼.  WasrbkUm  (12) ; 
and  in  that  case  a  part  of  the  watte  was 
granted  out  by  the  lord  to  a  particular  indi- 
vidual, and  he  was  to  pay  1«.  rent  and  If. 
fine :  and  there  was  evidence  in  the  case  to 
shew,  that  it  was  the  usage  not  to  grant  un- 
less some  small  sum  of  money  was  paid 
for  it;  that  they  did  not  specify  the  amount 
of  the  money  which  was  paid  m  the  grant, 
nor  in  their  books ;  that  that  was  the  comraon 
course  of  proceeding;  that  they  did  not 
grant,  except  for  money,  and  the  vahie  of 
the  property  granted  in  that  case  was  about 
^5s»  or  40f.  On  the  whi^e,  it  was  insisted 
that  that  was  a  voluntary  grant  by  the  loni  { 
and  being  by  a  voluntary  grant  on  the  part 
of  the  lord,  it  was  not  to  be  considered  as  a 
purchase.  But  the  reason  why  I  mention 
that  case  is,  for  the  purpose  of  shewing  what 
was  operating  upon  the  mind  of  Mr.  Justice 
Ashurst  and  Mr.  Justice  Buller,  upon  the 
construction  whidi  had  been  put  upon  the 
statute  of  the  9  &  10  Wm.  3.  They  do  not 
advert,  either  of  them,  to  the  distinction 
between  the  case  of  a  voluntary  giant  and 
the  case  of  a  purchase  ;  but  they  thought, 
even  as  to  the  case  of  a  voluntary  grant,  it 
was  insufficient.  In  that  case  they  decided 
against  tlie  settlement,  they  held  it  not  a 
voluntary  grant ;  but  Mr.  Justice  Ashurst 
says,  "  If  it  were  necessary  to  give  any  opi- 
nion upon  the  point,  whetherj  supposing 
this  to  be  a  votentary  grant,  the  party  would 
gain  a  settlement,  1  should  have  wished 
the  matter  to  hav«  undergone  further  dis- 
tmssion.  It  seems  extraordinary,  that,  in 
the  teeth  of  an  act  of  parliament,  this  matter 
should  have  been  taken  fotr  granted.  No- 
thttig  can  be  stttmger  than  the  words  of  the 
certificate  act.  [Which  words  the  learned 
Jadge  then  read.]  I  mean  the  part  lliai 
described  the  two  modes  by  which,  and 
which  only,  a  certificate-man  could  gain  A 
settkment."  Then  he  goes  on,  ••  It  is  sin- 
gular that  a  practice  rfiould  have  pt^Taied 

(12)  1  Tetm  Rfe^  t4i. 
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in  oppotition  to  that  act  of  parliament  where 
the  words  are  so  strong."  Now,  though  that 
might  haTe  been  said  to  be  within  the  act  of 
parliament,  (any  ease  of  a  voluntary  grant) 
yet»  it  IB  said,  if  a  voluntary  grant  be  within 
the  act  of  parliament,  that,  a/or/iort,  a  pur-* 
chase  would*  Mr«  Justice  Buller  says,  "  I 
reserve  to  myself  the  consideration  of  the 
question,  what  effect  a  voluntary  gift  would 
have  on  a  certificate  person,  as  to  the  giving 
of  a  settlement.  I  agree  that,  under  the 
act  of  the  9  Geo.  1,  the  word  *  purchase' 
has  not  the  same  extensive  sense  as  is  ge- 
nerally annexed  to  it.  But  no  case  has 
been  cited  at  the  bar  where  a  certificate  has 
been  discharged  by  a  voluntary  gift."  There 
was  also  a  case  of  The  King  v.  Uflon  (13), 
which  was  before  Lord  Kenyon,  but  Mr* 
Justice  Ashurst  and  Mr.  Justice  Buller  were 
present ;  and  the  question  there  was,  whe^ 
ther  a  particular  case  came  withip  the  no-* 
tion  of  a  voluntary  gift,  or  came  within  the 
notion  of  a  purchase  ;  and  the  whole  Court 
were  of  opinion,  that  it  came  within  the 
notion  of  a  voluntary  gift,  and  they  decided 
it  conferred  a  settlement.  Perhaps,  at  that 
period  of  time,  Mr.  Justice  Ashurst  and 
Mr.  Justice  Buller  might  be  satisfied,  upon 
the  words  of  the  act,  of  the  distinction  be- 
tween property  coming  to  the  party  by  an 
act  of  his  own,  and  property  coming  to  the 
party  by  another  person's  act.  In  that 
ease  I  think  the  property  was  worth  more 
than  SOL ;  a  party  gave  it  to  his  son,  but 
he  made  the  son  give  him  10/.  for  it.  Lord 
Kenyon  considered  it  not  in  the  nature  of  a 
purchase,  but  a  gift  of  the  money  on  the 
part  of  the  son  to  the  father,  in  order  that 
the  father  might  probably  make  a  provi- 
sion, by  means  of  that  10/.,  for  another  of 
his  children. 

Now,  under  these  circumstances,  we  do 
not  feel  ourselves  bdtmd,  by  the  two  deci- 
sions that  I  have  mentioned,  to  put  a  con- 
struction upon  the  statute,  at  variance  with 
the  plain  and  ordinary  meaning  of  its  words. 
It  is  clear  that  those  decisions  have  pro- 
ceeded in  part  on  a  misapprehension  of  the 
Sreeise  point,  which  arose  in  the  case  of 
hrdear  v.  East  Wooihay.  The  other 
reasons  assigned  in  giving  those  judgments 
do  not  appear  to  us  to  be  sati8factory« 
Nothing  seems  to  us  to  turn  upon  the  noto- 
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riety  of  the  purchase*  There  is  no  question 
whetlier  a  certificate-man  would  be  re« 
movable  during  the  time  of  his  living  in  the 
parish,  and  being  merely  the  proprietor  of 
an  estate ;  but  the  question  is,  whether  be 
acquired  a  settlement ;  and,  with  respect  to 
the  similarity  of  construction  to  be  put  upon 
this  statute,  and  upon  the  Id  &  14  Car.  2,  it 
is  to  be  observed,  that  the  words  are  very 
different  in  this  act  Looking  at  the  recital 
in  the  latter  statute,  it  applies  to  poor  per* 
sons  going  firom  one  parish  to  another,  and 
endeavouring  to  settle  themselves.  Well| 
there  is  a  distinct  statute  to  prevent  that| 
and  to  authorize  the  removal  of  such  per* 
sons  only  as  are  mentioned  in  the  recital. 
From  that  it  is  clear  that  it  was  never  meant 
to  apply  to  persons  who  come  to  reside 
and  settle  in  a  parish  where  they  had  estates. 
We  think  also,  no  mischief  will  arise  from 
the  construction  we  put  upon  the  statute  of 
Wm.  3 ;  for,  although  by  that  construction 
a  certificate*man  might  gain  no  settlement 
by  the  purchase  of  a  large  estate  ;  on  the 
pther  hand,  he  would  be  disabled  from  bur- 
thening  the  certificate  parish  by  obtaining  a 
settlement  for  a  smal)  consideration,  as  he 
might  have  done  before  the  statute  of 
Geo.  1. 

We  are  of  opinion,  therefore,  that  the 
9  &  10  Wm.  3.  prevents  a  settlement  being 
gained  by  a  pauper  by  the  purchase  of  an 
estate,  in  the  common  and  ordinary  sense  of 
that  word ;  but  it  does  not  prevent  a  settle- 
ment being  gained  by  the  pauper  acquiring 
an  estate  that  devolves  upon  him  by  opera- 
tion of  law ;  or  by  purchase,  in  the  technical 
sense  of  that  wordj  and  we  are,  therefore^ 
of  opinion,  that  the  order  of  Sessions  must 
be  quashed.  ^ 

Order  of  Sesshns  quashed* 


1828.    > 
.  11.  > 


Dec 


THB  KTNO  e.  THB  n^HABlTAKTa 
OF  ca0WI.AKD. 


Poor  Lawi^^Removal — Extra^rochiat 
Place. 

1.  The  fojcii  that  a  given  parish  is  that 
in  which  a  pauper  was  last  legally  settledf 
does  not  necessarily  (though  it  may  genc" 
rally,)  lead  to  the  consequence  thai  that  pa'* 
fiskii  boimd  to  maintain  him. 
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2.  Every  order  of  removal  must  include 
both  iJiefact  and  tlie  consequence  above  men* 
iioned. 

Accordingly^  an  act  of  parliament  tvas 
passed,  to  secure  the  draining  of  certain 
tracts  of  land.  It  provided,  that  the  poor 
of  tfiose  tracts  should  be  maintained  and  kept 
by  the  trustees  of  the  act,  and  should  never 
become  chargeable  to  the  parishes  in  which 
they  resided*  A  pauper,  mho,  by  hiring  and 
service  in  one  of  those  tracts,  would  have  ac-» 
quired  a  settlement  tJiere,  became  chargeable 
to  a  foreign  parish ;  that  parish  removed 
htm  to  the  parish  in  which  he  was  last  legally 
settled: — Held,  that  the  order  of  removal 
tvas  bad;  and  that  the  removing  parish  must 
seek  their  remedy  against  the  trustees  of  the 
act* 

Two  justices,  by  order,  removed  Ruth 
Reed,  and  her  two  children,  from  the  parish 
of  Spalding,  in  the  parts  of  Holland,  and 
county  of  Lincoln,  to  the  parish  of  Crow- 
land,  in  the  same  parts  and  county.  The 
Sessions,  on  appeal,  confirmed  the  order, 
subject  to  the  following 

CASE. 

^  The  respondents  having  proved  that 
Reedi  the  husband  of  the  pauper,  gain- 
ed a  settlement  in  1806,  by  hiring  and 
service  in  the  parish  of  Crowland,  the 
appellants,  for  the  purpose  of  shewing  a 
subsequent  settlement  in  Deeping  Fen, 
proved,  that  the  said Reed,  (the  hus- 
band,) had  served  under  a  yearly  hiring 
with  one  William  Patchett,  of  Deeping 
Fen,  from  1807  to  1808,  and  continued  in 
that  service  until  1809,  in  which  latter  year 
lie  was  married  to  Ruth,  the  pauper  ;  that 
the  said  William  Patchett,  during  the  time 
of  such  service,  was  resident  upon  a  part 
of  the  said  fen  called  Deeping  Fen  ;  and 
which  part  is  more  particularly  mentioned 
in  a  certain  act  of  parliament,  passed  in 
the  16th  and  17th  years  of  the  reign  of 
King  Charles  the  Second,  cap.  11,  for  the 
draining  of  certain  fens  in  Lincolnshire,  as 
consisting  of  five  thousand  acres,  and  de- 
scribed in  the  said  act  of  parliament,  as 
being  set  apart  for  an  additional  recom- 
pense to  certain  trustees  therein  named, 
over  and  above  a  third  part  of  the  said 
fens,  before  assigned  to  one  Thomas  Lovell, 
and  vested,  under  theproyi^ions  of  th^jiaid 


act  of  parliament,  in  the  said  trustees 
therein  mentioned,  their  heirs  and  assigns, 
in  consideration  of  certain  burthens  and 
charges,  imposed  upon  the  said  trustees, 
their  heirs  and  assigns,  by  the  said  act ; 
that  although,  at  the  present  time,  there 
are  no  overseers  for  Deeping  Fen,  yet, 
nevertheless,  that  overseers  were  appoint- 
ed for  that  place  at  intervals,  but  not  re- 
gularly, from  the  year  1790  to  the  year 
1810, — since  which  time  no  overseers  have 
been  appointed  ;  and  that,  until  within,  the 
last  eight  or  nine  years,  a  workhouse  was 
kept  and  maintained  in  the  said  Deeping 
Fen,  for  the  residence  and  management  of 
the  paupers  residing  in  the  said  fen. 

Lj)on  this  evidence,  the  Court  of  Quar- 
ter Sessions  confirmed  the  order  of  re- 
moval to  Crowland,  subject  to  the  opinion 
of  the  Court  of  King's  Bench  upon  the 
above  fact«,  and  directed  that  the  said  act 
of  parliament  should  be  considered  as  part 
of  the  case. 

The  act  referred  to  in  the  case  recited, 
that,  in  the  reign  of  Elizabeth,  certun  lens 
in  Holland  and  Kesteven,  in  the  county  of 
Lincoln,  called   Deeping  Fen,  Pinchbeck, 
Spalding  South  Fen,  Thurlby  Fen,  Bourn 
South   Fen,  and  Croyland  Fen,  otherwise 
Goggershland,  were  put  into  a  course  of 
draining;  that  Thomas  Lovell,  esq.  (the 
celebrated  engineer  of  that  day)  had  imder- 
taken  the  works,  and  had  made  some  pro- 
gress therein  ;  and  that  a  third  part  of  the 
fens. had  been  allotted  to  him  as  a  reeom- 
pense ;  that,  by  an  act  subsequendy  passed 
in  the  reign  of  James  I.,  the  allotment  to 
Lovell  had  been  confirmed  under  certun. 
conditions  ;  that,  by  some  neglect  in  the  as- 
signs of  Lovell,  and  failure  in  the  maintain- 
ing and  cleansing  the  banks,  rivers,  sewers, 
and  other  works  necessary  thereunto,  not 
only  the  said  fens  and  tnarsh-grounds  were 
returned  into  their  ancient  condition,  of 
being  hurtfully  surrounded  and  annoyed  by 
waters,  but  a  great  and  considerable  ^axt  of 
some  adjacent  towns  of  Holland  had  beea 
overflowed  and  laid  desolate,  and  many  uK 
habitants  and  famihes  utterly  ruined  and 
destroyed  thereby*    For  the  purpose   of 
remedying  this  mischief,  the  act  proceeded 
to  repeal  the  grant  to  Lovell,  and  make 
certain  provisbns  in  favour  of  Faraons,  who 
alaimed  dirough  him ;  to  appoint  trustees 
end  undertake^  for  dnunii^  th^.%ns,  and 
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to  give  them  certain  powers  and  means  of 
accomplishing  this  object.  And  then  came 
the  clause  of  the  act  chiefly  upon  which  the 
present  question  turned. 

[Note, — The  act,  though  a  public  act,  is 
not  printed  in  the  usual  collection  of  the 
statu tes^  A  copy,  in  duodecimo,  was  used 
in  the  argument,  and  the  clause  in  question 
referred  to,  as  being  at  p.  87  of  that  book. 
It  will  be  found  also  in  Pulton's  edition  of 
the  Statutes  (black  letter),  p.  1444.] 

The  clause  is  as  follows : — "  And  be  it 
further  enacted  by  the  authority  aforesaidi 
that  the  said  trustees,  their  heirs  and  as- 
signs, or  the  survivor  of  them,  their,  of  any 
of  their  tenants,  farmers,  or  ground-holders 
of  any  part  of  the  said  third  party  or  of  the 
said  fen,  or  of  the  five  thousand  acres,  shall 
not  any  time  hereafter,  have,  use,  or  claim 
any  common  of  pasture,  or  other  common- 
age of  pasturing,  in  any  part  of  the  re- 
mainder of  the  said  fens,  nor  any  of  them, 
nor  in  the  north  fen  of  Pinchbeck  and 
Spalding,  nor  any  part  thereof,  by  virtue  or 
pretence  of  his  or  their  resiance  there.  But 
all  and  every  the  inhabitants  that  may  here- 
after be  upon  any  part  of  the  said  third 
part,  or  upon  any  part  of  the  five  thousand 
acres,  and  are  not  able  to  maintain  them- 
selves, shall  be  maintained  and  kept  by  the 
said  trustees,  their  heirs  and  assigns,  and  the 
survivor  6f  them,  and  never  become  charge- 
able,  in  any  kind,  to  all  or  any  of  the  re- 
spective parishes  wherein  such  inhabitant  or 
inhabitants  shall  reside  or  dwell ;  any  sta- 
tute or  law  to  the  contrary  hereof  in  any 
wise  notwithstanding." 

Mr,  M^Dowellf  in  support  of  the  order 
of  Sessions. — The  question  appears  to  be, 
whether  a  settlement  gained  in  a  parish  can 
be  destroyed  by  hiring  and  service  for  a 
year  in  a  place  extra-parochial.  By  the 
clause  at  p.  .17  of  the  act,  it  is  undoubtedly 
provided  that  the  charge  of  maintaining  the 
poor  of  this  fen  is  to  fall  upon  the  trustees, 
and  not  upon  the  inhabitants  of  the  pa- 
rishes ;  but  although  that  is  an  arrange- 
ment made  by  the  authority  of  the  legisla- 
ture, it  IS  an  arrangement  only  as  between 
the  trustees  and  those  parishes.  A  foreign 
parish  has  nothing  to  do  with  it,  and  is  en- 
titled to  remove  to  the  parish  where  the 
pauper  haa  acquired  a  legal  settlement ; 
leaving  that  parish  to  arrange  with  tbe  trus- 


tees, and  enforce  the  performance  of  the 
duties  cast  upon  tliem.  The  case  might  be 
doubtful  if  there  were  overseers  of  this  fen, 
to  whom  an  order  of  removal  might  be 
directed ;  but  as  there  have  not  been  any  for 
eighteen  years,  the  removal  has  been  pro« 
perly  made  by  Crowland. 

Mr,  Bolland  and  Mr,  Burnaby^  contra.-— 
It  is  admitted  that  the  parish  of  Crowland 
is  not  liable  to  maintain  the  pauper ;  then 
why  was  the  removal  made  to  Crowland  ? 
The  order  of  removal  adjudges,  not  merely 
the  place  of  settlement  of  the  pauper,  but  the 
liability  to  maintain  him.  First,  let  it  be 
conceded  that  the  place  in  question  is  extra-' 
parochial.  If  it  be,  the  settlement  at  Crow-* 
land  has  been  superseded.  The  other  side 
should  have  removed  to  Deeping  Fen  ;  or 
supposuig  there  to  be  no  overseer,  or 
other  officer  to  whom  the  order  could  be 
directed,  they  should  have  applied  to  the 
trustees,  and  should  have  compelled  them 
to  discharge  their  public  duty.  The  principle 
of  the  case  was  established  in  that  of  Tke 
King  v.  Saighton-on'the^Hill  (S).  There^ 
the  pauper,  being  a  settled  inhabitant  of 
the  township  of  Saighton-on-the-Hill,  in 
the  county  of  Chester,  acquired  a  subse* 
quent  settlement  in  the  township  of  Glo- 
verstonc,  in  the  parish  of  St.  Mary-on-ther 
Hill»  in  the  city  of  Chester,  in  which  pa- 
rish there  were  several  townships.  Glo- 
verstone  was  one,  and  was  situated  in 
the  County  Palatine,  and  not  in  the  city. 
At  the  time  the  pauper  gained  his  set- 
tlement, Gloverstone  was  a  township, 
having  overseers,  and  maintaining  its  own 
poor,  which  continued  to  be  the  case  until 
«ome  time  afterwards,  when  all  the  houses 
in  the  township  were  taken  down  for  the 
purpose  of  enlarging  Chester  Castle.  At 
the  time  of  the  discussion  of  the  case,  there 
w6re  no  buildings  in  the  township  of  Glo- 
yerstpne,  nor  had  there  been,  for  the  last 
ten  years,  except  part  of  the  Courts  for  the 
county,  and  some  buildings  belonging  to 
the  Barrack  Board.  No  place'  within  the 
township  was  inhabited  by  persons  capa- 
ble of  being  overseers,  nor  had  there  been 
overseers  for  the  last  ten  years*  After 
argument,  the  present  Lord  Chief  Jus- 
tice said,  '*  The  authority  of  Magistrate^ 
to  remove  paupers  exists  only»  and  is  de- 
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rived  from  the  express  provisions  of  an 
act  of  parliament ;  and,  in  a  new  case,  the 
best  mode  for  the  Court  is  to  form  their 
judgment  on  the  very  words  of  the  act* 
There  may  be  many  cases  where  a  pauper, 
having  no  settlement  where  he  may  hap- 
pen to  be,  may  still  not  be  removeable 
from  it ;  either  because  he  has  no  settle- 
ment at  all,  or  because  the  parish  officers 
are  not  enabled  to  discover  the  place  of 
his  settlement.  The  words  of  the  act  are, 
that  any  two  Justices  of  Peace  may,  by 
their  warrant,  remove  and  convey  persons 
likely  to  be  chargeable  to  the  parish  where 
he  or  they  were  last  legally  settled.  It  is, 
therefore,  enough  for  the  Court,  in  deciding 
this  case,  to  say,  that  Saighton  is  not  the 
parish  where  the  pauper  was  last  legally 
settled,  inasmuch  as  he  appears  to  have 
subsequently  acquired  a  settlement  in  Glo- 
verstone,  by  which  the  former  settlement 
was  extinguished.  The  Justices,  there* 
fore,  in  this  case,  had  no  authority  to  re- 
move the  pauper  ;  and  the  Sessions  have 
done  wrong  in  confirming  their  order." 
Now  it  cannot  be  denied,  that  the  hiring 
and  service  in  this  case  entitled  the  pan* 
per  to  a  settlement.  He  should  therefore 
have  been  removed  to  Deeping  Fen ;  or, 
as  before  observed,  the  removing  parish 
should  have  applied  to  the  trustees.  In 
no  casewas  the  pauper  properly  removeable 
to  Crowland ;  fbr  the  act  expressly  says, 
that  the  poor  of  the  places  in  question 
shall  never  become  chargeable  to  the  pa- 
rishes to  which  those  places  belong.  It  is 
the  same  with  bastard  children  bom  in 
extra-parochial  places.  Such  chUdren  do 
not  follow  the  settlement  of  the  mother  : 
The  King  v.  the  Inhabitants  of  St,  Nicholas^ 
in  the  Borough  of  Leicester  (5). 

Mr,  Justice  Bayley. — I  am  of  opinion 
that  this  removal  cannot  be  supported. 
The  pauper  is  in  Spalding,  and  is  there 
chargeable.  The  removal  to  Crowland 
supposes  that  that  parish  is  under  a  liability 
to  nmintain.  The  pauper's  husband  had 
done  that  at  Deeping,  which,  in  common 
cases,  would  give  him  a  settlement  there. 
This  act,  undoubtedly,  would  not  affect 
distant  parishes ;  but  the  question  is,  whe- 
ther Crowland  is  liable  to  maintain.  True 
it  is,  the  clause,  at  p.  37  in  the  act,  plainly 


toeans,  that  if  a  party  is  at  the  pitted  in 
question,  under  circumstanees  wkiohf  in 
ordinary  cases,  would  entitle  him  to  be 
maintained  by  the  parish  of  which  it  is  a 
part,  he  shall  not  be  maintained  by  the  pa- 
rish, but  that  the  obligation  to  maintain 
him  shall  be  upon  the  trustees  :  that  shews 
the  parish  not  to  be  liable ;  but  that  will 
not  shew  that  Crowland  was  liable.  The 
mode  of  enforcing  this  obligation  on  the 
trustees,  may  probably  be  by  an  apph'ca- 
tion  to  the  Magistrates ;  but  whether  that 
be  the  mode  or  not,  the  trustees  are  liable, 
and  not  the  parish  of  Crowland ;  and,  con* 
sequently,  .the  order  of  removal  to  that 
parish  ought  to  be  quashed. 

Mr,  Justice  Litlledale* — ^The  aet  evi- 
dently implies  that  Deeping  Fen  is  in  some 
parish  or  township ;  and  it  expressly  states 
that  the  trustees,  and  not  the  parish,  shall 
be  liable  to  maintain  the  poor.  The  re- 
moving parish  must  therefore  enforce  the 
remedy  against  the  trustees.  They  canoot 
justify  the  removal  to  a  parish  which  is 
clearly  not  liable  to  maintain  the  pauper. 
Had  die  subsequent  settlement  been  in  a 
place  extra-parochial,  it  might  be  dif- 
ferent. 

Mr.  Justice  Parke, — The  case  appears 
to  me  to  be  a  very  simple,  and  a  very  clear 
one.  The  pauper  could  not  be  removed 
to  Crowland,  if  she  had  a  legal  right  to  he 
maintained  in  some  other  place.  Deeping 
Fen  appears  to  be  a  part  of  the  parish  or 
township  of  Deeping ;  and  the  liability  to 
maintain  the  pauper  was  between  Spalding, 
(the  removing  parish,)  Deeping,  and  iht 
trustees.  The  removal  to  Crowland  cai^ 
not  therefore  be  justified.  If  the  place  in 
question  were  extra-parochial,  the  case 
might  be  different ;  as  the  pauper  migfat 
then  have  a  right  to  be  maintained  in  the 
parish  where  she  was  last  legally  settled. 

Order  of  Sessions  futuked. 
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Churchwarden, 

1.  The  eeclesias^eal  cgtoer^  the  cMnntt- 
sary,  cannot  try  the  vaUdiiy  ^an  ebeikm  ^ 
^1 — ^-nofiene  eaai  i»  hii^  the  contwmtmg 
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t^  To  a  mandamus  to  such  an  ffficer^ 
commanding  him  to  admit  and  swear  in  a 
person  •*  duly  elected'  as  churchwarden,  he 
returned  that  the  person  was  **  noi  duly 
elected.*'  The  return  was  held  to  be  good,  as 
the  applicant  had  his  remedy  by  action  if  the 
return  was  false  ;  the  use  of  the  word  *'  duly*' 
being  considered,  not  as  the  assumption  of 
a  right  to  decide  the  validity  of  the  election, 
but  only  as  a  traverse  of  a  material  allega^ 
turn,  upon  which  the  mandamus  was  founded. 

The  defendant  being  official  and  com* 
missary  of  the  parish  of  Homchurch,  and 
liberty  of  Havering^atte-Bower,  in  the 
county  of  Essex,  a  writ  of  mandamus  had 
been  addressed  to  him  by  this  Court,  as 
follows : — 

Reciting,  that  James  Meakins,  an  inha- 
bitant and  parishioner  of  the  said  parish, 
had  been  duly  elected  into  the  office  of 
churchwarden  thereof,  to  serve  fbr  the  en- 
suing year,  according  to  the  custom  of  the 
parish,  and  ought,  by  the  defendant,  to  have 
been  sworn  and  admitted  into  the  said  of* 
fice  ;  that  he  had  presented  himself  to  the 
defendant  to  be  so  sworn  and  admitted,  but 
the  defendant  had  refused  so  to  swear  and 
admit  him.  The  defendant,  was  therefore 
commanded  to  swear  and  admit  him  into 
office,  or  shew  cause,  &c. 

The  defendant,  in  answer,  stated  in  his 
return,  that  the  said  James  Meakins  had 
not  been  duly  elected  into  the  said  office,  as 
by  the  writ  was  suggested. 

Mr»  Brodrick  now  moved  for  a  peremp- 
tory mandamus,  contending  that  the  above 
return  was  insufficient.  The  commissary 
is  bound  to  obey  the  writ.  He  has  no  right 
to  take  upon  himself  to  judge  upon  the 
merits  of  the  election.  Most  of  the  cases 
upon  the  subject  will  be  found  in  Bum's 
Ecclesiastical  Law,  vol.  i.  tit.  "  Chtirchr 
warden."  In  the  case  of  The  King  v. 
}FAite{l),  the  defendant  to  a  mandamus 
like  the  present  returned  non  fuit  electus, 
**  upon  opening  which,  Mr.  Justice  For- 
tescue  said,  that  it  was  settled,  and  had 
been  oflen  rukd,  that  the  archdeacon  could 
not  Jndgt  of  the  election,  and  therefore 
this  action  was  ilL  Whereupon  a  peremp- 
tory mandamus  was  granted.'* 

(1)  S  IiO|d  Rayound,  1979. 


l^Mr,  Justice  Bayley. — Read  what  fol- 
lows, Mr.  Brodrick. — "  But  note,  it  was 
certainly  wrong,  for  the  return  was  a  good 
return,  and  has  often  been  made  to  such  a 
mandamus,  and  actions  brought  upon  the 
return,  and  tried."] 

There  has  been  a  difference  of  opinion  on 
the  subject.  Lord  Raymond  and  Lord 
Holt  have  been  of  one  opinion,  in  favour  of 
such  a  return,  and  othe^  Judges  have  en- 
tertained a  very  different  opinion. 

[Mr,  Justice  Litlledale, — If,  as  you  con« 
tend,  the  commissary  ought  to  exercise  no 
discretion  at  all,  3rea  were  entitled  to  a  pe- 
remptory mandamus  in  the  first  instance.] 

[Mr^  Justice  Parke. — The  return  tra* 
verses  a  material  part  of  your  mandamusi 
Is  the  man  entitled  to  be  sworn  in,  whetlier 
the  fact  be  true  or  not  ?] 

As  regards  the  commissary,  the  man  is 
entitled.  The  commissary  has  no  right  to 
judge  of  tlie  election ;  he  cannot  eKereiae 
any  discretion  on  the  subjec^  To  say,  in 
a  return,  that  the  man  is  ''not  duly  elected,'' 
is  to  judge  of  the  election. 

f  ilf r.  Justice  Parke. — No,  it  is  merely  de- 
nying the  fact  upon  which  you  have  ob- 
tained your  mandamus.] 

But  in  the  case  of  The  King  v.  Rice  (ft\ 
the  Court  ordered  a  peremptory  mandamus, 
in  consequence  of  the  defendant  endeavour- 
ing to  judge  of  the  election.  There  the 
defendant  returned,  that  the  person  applykig 
was  unfit,  being  a  poor  dairyman ;  and  for 
this  reason,  the  Court  ordered  a  peremptory 
mandamus;  and  in  the  case  of  The  King 
V.  Harwood  (3),  the  Court,  upon  a  return  of 
non  fuit  electus,  ordered  a  peremptory  man- 
damus to  issue,  on  the  ground  that  the 
archdeacon  was  not  to  judge  of  the  ekc^ 
tion. 

[Mr.  Justice  Bayky^ — ^That  case  is  re- 
ported differently  in  2  Lord  Raymond, 
1405.'  It  is  there  said,  af^er  noticing  the 
ease  of  The  King  v.  Rice,  "  But  both  my 
Brother  Reynolds  and  myself  took  the  re>- 
tum  to  be  good.  But  upon  the  importu- 
nity of  the  counsel,  and  pressing  the  autho- 
rity of  that  case  of  The  King  v.  fVhite,  and 
no  counsel  for  the  defendant  appearing,  a 


(2)  1  Lord  Raym.  138. 
(3)8 
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rule  was  made  for  a  peremptory  mandamus, 
fitffi,  &c.  At  which,  afterwards,  my  Brother 
Reynolds  and  I  were  much  dissatisfied; 
but  the  counsel  for  the  defendant,  at  another 
day,  coming  to  shew  cause  against  the  rule, 
we  discharged  it ;  and  the  Court  not  being 
unanimous,  it  was  ordered  to  come  again  on 
the  paper.  But  there  can  be  no  doubt  that 
such  a  return  is  good.*'] 

That  certainly  is  the  defect  of  the  case 
in  Lord  Buynumd ;  but  in  the  case  of  Tlie 
King  V.  Ward  {^) J  the  case  is  quoted  from 
ZMod. 

[Mr.  Justice  Bayley, — It  may  be  so ; 
but  Lord  Raymond  was  more  likely  to  be 
acquainted  with  the  case,  he  being  one  of 
the  judges,  than  the  reporter  in  8  Mod. 
That  book  is  known  to  be  inaccurate,  and 
of  no  authority.] 

[Mr  Justice  Litiledale, — Surely,  the  com- 
missary may  be  allowed  to  make  some  in- 
quiry about  the  person.  Your  argument 
would  go  to  compel  him  to  swear  any  man 
that  may  present  himself.] 

The  argument  would  not  produce  so  ex- 
tensive a  consequence.  The  commissary  may 
return  any  personal  disability  of  the  person 
applying ;  such  as,  that  he  is  an  alien,  an 
infant,  a  Jew,  a  felon,  or  the  like.  This 
^eeros  ta  have  been  the  opinion  of  Lord 
Stowell,  in  the  case  of  Anthony  v.  Seger(5). 
But  he  has  no  right  to  judge  of  the  election 

at  all. 

[Mr.  Justice  Parke. — Undoubtedly;  he 
cannot  judge  of  the  election  so  as  to  con- 
clude the  parties  in  litigation.  That  is  what 
the  cases  mean.] 

The  case  of  The  King  v.  Harris  (6), 
shews  that  such  a  return  as  the  present  is 
not  good.  Indeed,  Lord  Mansfield  strongly 
condemned  such  a  return.  It  was  a  man- 
damus to  Dr.  Harris,  commissary  of  the 
Bishop  of  Winchester,  for  the  ports  of 
Surrey,  commanding  him  to  swear  in  two 
persons ;  and  there  was  another  mandamus 
commanding  him  to  swear  in  four  other 
persons  to  the  same  office.  He  returned 
that  a  cause  was  depending  before  him,  in 
which  it  was  disputed  "who  were^elected 

'4)  2  Stra.  898. 

5)  Hagg.  Rep.  11* 

6)  3.Burr.  1«0, 


churchwardens?"  and  that  he  could  not 
swear  in  the  applicants  until  it  had  been 
judicially  determined,  in  the  cause  depend- 
ing before  him,  that  the  applicants  were 
duly  elected.  To  the  other  mandamus  he 
returned  the  same ;  but  adding,  after  the 
words,  •* duly  elected,"  "by  a  majority  of 
legal  votes."  Lord  Mansfield  said,  "  It  is 
an  indecent  return.  He  has  no  right  to 
try  the  question.  He  caxmot  try  the 
legality  of  the  votes«  The  king's  writ 
commainds  him  to  admit  and  swear,  and 
be  mast  obey  it."  And,  on  its  being 
objected  by  Mr.  Blackstone,  for  the  defen- 
dant, that  there  w^re  two  cross  mandamuses, 
and  that  the  Doctor  did  not  know  which  to 
obey,  Lord  Mansfield  and  Mr.  Justice 
Wilmot  said,  "  He  ought  to  obey  l>oth.  It 
is  without  prejudice  to  the  right  of  either 
claimant." 

Mr.  Justice  Bayley. — That  case  is  en- 
tirely different  from  the  present.  The  com- 
missary no  doubt  cannot  judge  of  the  elec- 
tion so  as  to  bind  the  parties.  But  he  may, 
at  his  peril,  say,  the  applicant  was  not 
elected ;  and  his  doing  so,  gives  the  party 
an  opportiwity  of  trying  his  right  in  the 
form  of  an  action  for  a  false  return.  In  the 
case  of  Tlie  King  v.  Harris,  the  defendant 
returned  the  same  as  if  he  had  said,  *'  I  am 
considering  tliat  which  I  have  no  business 
to  consider ;  and  I  have  not  yet  made  up 
my  mind|  and  that  is  the  reason  I  do  not 
obey  the  writ."  The  present  is  a  good 
return ;  for  it  in  terms  denies  the  sugges- 
tion in  the  mandamus.  If  this  be  fidse,  the 
party  has  his  remedy  by  action. 

The  other  Judges  concurred. 

See  also — 

The  King  v.  Simpson^  Stra.  610. 

The  Queen  Y.  Gmse,  2  Lord  Raym.  1008  ; 
3  Salk.8d;   and  6  Mod.  189. 

The  King  v.  TwaUy,  2  Salk.  43^. 

Anmymous^  1  Ventris,  2€7. 

The  King  v.  Reyneli^  cited  in  9  Bvnr* 

14:22,  on  the  same  question. 
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Poor-rate — Assistant  Overseer — Plead' 
ing. 

An  assistant  overseer  is  not  liable  to  an 
action  upon  the  statute  17  Oeo,  ft  c.  S,  for 
refusing  to  permit  an  inhabitant  of  the  parish 
to  inspect  a  poor-rate^  unless  it  be  shewn, 
that,  according  to  his  appointment  pursuant 
to  the  statute  59  Oeo,  3.  c.  12.  t»  9,  it  tvas 
a  part  of  his  duty  to  produce  the  rate  to  the 
inhabitants. 

But  a  declaration  in  debt  upon  the  statute, 
stating,  that  the  defendant  was  assistant 
overseer,  and  upon  request  of  the  plaintiff 
(a  parishioner)  although,  ^  as  such  assistant 
over  seer  t  he  had  the  rate  in  his  possession^  yet 
that  defendant  did  not  nor  would  permit 
plaintiff  to  inspect  the  said  rate,** — is  good 
after  verdict ;  for  it  will  be  intended  to  have 
been  proved  that  the  select  vestry,  in  their  ap" 
pointment  of  the  defendant  to  that  office,  im- 
posed the  duty  of  producing  the  rate  to  the 
inhabitants  of  the  parish. 

This  was  an  action  of  debt  upon  the 
statute  17  Geo.  2.  c.  S;  the  pleadings 
Tvherein  will  be  found  reported  6  Law  Journ. 
K.B.  104;    7  B.  &  C.  586. 

The  case  now  came  before  the  Court 
upon  the  fourth,  and  subsequent  counts, 
charging  the  defendant  as  an  assistant  over<^ 
aeer.  The  fourth  count  stated,  that  the 
plaintiff  was  an  inhabitant  of  the  parish  of 
Almondsbury,  in  tlie  county  of  Gloucester, 
and  the  defendant  was  the  assistant  over* 
seer  of  the  said  parish  ;  that  a  rate  for  the 
relief  of  the  poor  was  duly  made,  allowed, 
and  published  for  the  said  parish ;  and  that 
afterwards,  and  at  a  reasonable  time  in  that 
behalf,  plaintiff  did  rc^quest  defendant,  as 
such  assistant  overseer  of  the  said  parish  as 
aforesaid,  to  permit  him,  the  said  plaintiff, 
to  inspect  the  said  rate,  and  then  and  there 
tendered  and  offered  to  him  one  shilling  for 
the  same :  and  although  defendant,  as  such 
assistant  overseer,  then  and  there  had  the 
said  rate  in  his  possession,  yet  defendant 
did  not  nor  would  permit  plaintiff  to  in- 
spect the  said  rate,  but  then  and  there 
wholly  neglected  and  refused  so  to  do,  con- 
trary to  the  form  of  the  statute,  &c. 

Upon  this  count  a  verdict  was  found  for 
the  plaintiff,  at  the  last  Assizes  for  the  coun- 
SoppL.  18S9. 


ty  of  Gloucester ;  but  a  rule  nisi  in  arrest  of 
judgment  having  been  obtained — now 

Mr,  Campbell  shewed  cause. — One  objec- 
tion to  be  made  is,  that  there  is  no  express 
allegation  that  the  defendant  was  a  person 
authorized  to  take  care  of  the  poor,  pursu- 
*  ant  to  the  provisions  of  the  statute  17  G.  2« 
c.  S.  ss.  1  &  2,  and,  in  consequence  thereof, 
liable  to  be  called  upon  to  allow  an  inspec- 
tion, or  to  give  a  copy,  of  the  rate.  The 
precise  words  used  in  the  statute  are  cer- 
tainly not  introduced,  but  it  may  be  collected 
from  the  whole  statement  that  the  defendant 
was  a  person  so  authorized.  It  is  alleged, 
that  the  defendant,  as  assistant  overseer, 
had  the  rate  in  his  possession  ;  and  it  fol- 
lows, afler  verdict,  that  it  was  his  duty  to 
produce  and  to  permit  it  to  be  inspected. 
The  rule  for  a  new  trial  upon  a  former  occa- 
sion was  granted,  expressly  that  the  duties 
which  the  defendant  was  liable  to  perform 
might  be  ascertained;  and  it  must  therefore 
now  be  intended  that  one  of  those  duties 
as  assistant  overseer,  was  to  produce  the 
rate  to  the  plaintiff.  The  statute,  whereon 
the  action  is  founded,  must  be  taken  in  con- 
nexion with  the  59  Geo.  3.  c.  12.  s.  7,  au- 
thorizing the  appointment  of  an  assistant 
overseer.  By  die  latter  statute,  an  assis- 
tant overseer  is  to  perform  such  duties  as 
shall  be  specified  in  his  appointment  by  the 
select  vestry ;  and  it  must  be  inferred,  from 
the  statement,  that  the  defendant,  "  as  such 
assistant  overseer,  had  the  rate  in  his  pos- 
session, and  would  not  permit  the  plaintiff 
to  inspect  the  rate  ;*'  that  one  of  the  duties 
specified  in  the  present  case  was  to  allow  of 
such  inspection,  since,  without  proof  of  that 
fact,  the  plaintiff  could  not  have  obtained  a 
verdict. 

\^Mr.  Justice  Parke, —  We  may  take  it 
that  the  rate  was  in  the  defendant's  custody 
as  assistant  overseer  for  some  purposes,  but 
no  further.] 

If  in  his  custody  in  that  character,  the 
duty  to  produce  it  upon  lawful  demand  ne- 
cessarily results :  otherwise,  as  the  fact  of 
the  rate  not  actually  being  in  their  custody, 
would  discharge  the  other  overseers  from 
their  liability,  the  rights  of  the  parishioners 
to  inspect  the  rate  at  all  times,  which  the 
statute  intended  to  confer,  might  be  sus- 
pended for  a  long  period,  and  all  the  mis- 
chiefs intended  to  be  guarded  against  by 
that  statute  still  prevail. 
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Mr.  Taunton^  Mr,  Serjeant  Ludlow^  and 
Mr.  Justice,  contra. — All  the  statutes  upon 
this  subject,  it  is.  admitted,  form  one  con- 
nected system;  but  the  statute  upon  which 
the  declaration  in  the  present  case  is  framed, 
is  a  penal  statute,  and  therefore,  the  defen- 
dant must  be  clearly  shewn  to  be  within  its 
enactments.  It  is  contended,  that  he  is 
brbught  neither  within  its  I'anguage  nor  its 
meaning.  The  only  persons  liable  to  be 
proceeded  against  for  the  penalties  imposed, 
are  churchwardens,  overseers,  or  other  per- 
sons authorized  to  take  care  of  the  poor. 
The  defendant  was  neither  an  overseer  nor 
a  churchwarden,  nor  is  it  averred  that  he 
had  the  care  of  the  poor.  An  assistant 
overseer,  indeed,  was  never  contemplated 
by  the  legislature  when  that  statute  was 
framed;  but  the  words,  •*  other  persons,"  &c. 
were  introduced  to  meet  the  case  of  persons 
farming  the  poor  under  9  Geo.  1.  c.  7.  s.  4. 
The  statute  59  Geo.  3.  c.  12.  s.  7,  which 
first  authorized  the  appointment  of  an  as- 
sistant overseer,  does  not,  .of  necessity, 
make  him  in  all  respects  the  representative 
of  the  overseer,  and  entail  upon  him  all  the 
duties  and  liabilities  that  belong  to  the 
higher  office.  On  the  contrary,  he  is  only 
to  execute  **  such  of  the  duties  of  the  of- 
fice of  overseer  of  the  poor  as  shall  in  the 
warrant  for  his  appointment  be  expressed." 
The  care  of  the  poor,  unless  positively 
averred,  cannot  be  intended  to  have  been 
one  of  the  duties,  which,  by  virtue  of  the 
appointment  as  assistant  overseer,  he  is 
called  upon  to  discharge.  It  is  not,  under 
the  act  of  parliament,  necessarily  incident 
to  his  office;  and,  so  far  as  responsibility  is 
concerned,  he  might  as  well  have  been 
stated  to  have  had  the  rate  in  his  possession 
as  assistant  constable*  Rex  y.  Everett  {I), 
(decided  upon  the  principle  laid  down  in 
Max  V.  Roberts  (2), )  seems  here  expressly 
in  point.  The  fact  alone»  that  the  defen* 
dant  was  deputy  overseer,  is  here  stated  ; 
but  there  is  no  allegation  by  which  the  duty 
sought  to  be  raised  can  be  inferred.  The 
act  59  Geo.  S»  makes  him  a  mere  servant 
of  the  overseers,  to  do  what  shall  be  direct- 
ed by  the  warrant  of  the  Justices. 

[Mr.  Justice  Parke. — Would  not  your 
argument  go  to  this,  that  tlie  action  would 

(1)  8  B.&  C.  114,  i.c.  6  Law  Jonni.  Mag.  Cases, 
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not  be  maintainable  against  an  assistant 
overseer,  although  he  were  appointed  to  dis- 
charge every  duty  of  overseer  except  that 
of  taking  care  of  the  poor  ?] 

It  might ;  and  in  such  case  this  statute 
would  be  defective :  but  the  58  G  S.  c.  69. 
s.  6.  which  provides  for  the  safe  custody  of 
the  parish  books  and  documents  under  the 
direction  of  the  select  vestry,  would  also 
in  some  cases  impair  the  remedy  of  pansh- 
ioners.  The  office  of  assistant  overseer,  as 
appears  from  the  clause  authorizing  the  ap- 
pointment, is  of  a  nature  totally  distinct 
from  that  of  overseer.  The  person  nomi- 
nated to  fill  it  need  not  be  a  householder ; 
he  is  to  have  a  yearly  salary  for  his  services ; 
and  he  is  moreover  to  enter  into  a  bond, 
with  sureties,  for  the  due  execution  of  his 
office.  The  Court  will  not,  therefore,  in- 
tend, from  the  averment  that  the  defendant 
had  the  rate  in  his  possession  in  his  charac- 
ter of  assistant  overseer,  and  refused  to 
allow  an  inspection  of  it,  that  he  is  within 
the  statute,  since  that  would  be  to  decide 
in  variance  from  the  i^ile,  that  **  the  plaintiff 
ought  to  aver  every  fact,  without  being  in- 
formed of  which,  the  Court  cannot  judge 
whether  he  has  a  cause  of  action"  (d)«  It 
might  be,  that  the  defendant,  although  be 
had  the  rate  in  his  possession,  had  no  power, 
or  was  forbidden,  as  assistant  overseer,  to 
produce  it  for  inspection.  The  objecdoo  m 
this  case  will  not  be  aided  by  verdict,  siooe 
**  nothing  is  to  be  presumed  but  what  is 
expressly  stated  in  the  declaration,  or  what 
is  necessarily  implied  from  those  fiuts  which 
are  stated:" per  Mr. Justice  Boiler, in i%Mers 
▼.  Parker  (4),  Sutton  ▼•  Johnstone  (5). 

Mr.  Justice  Bayley. — I  agree,  that  in  order 
to  sustain  the  verdict  that  has  beeo  given  in 
the  present  instance,  the  case  must  be 
brought  within  the  words  of  the  statute 
upon  which  the  action  is  founded.  I  per- 
fectly concur  also  in  the  position  laid  down 
by  Mr.  Justice  Buller,  in  Spiers  v.  Pmher^ 
that  nothing  can  rightly  be  presumed  unlen 
it  be  expressly  stated,  or  must  neoessarOy 
follow,  by  implication,  from  such  fiicts  as 
are  stated  in  the  declaration.  Here,  it  may 
be  admitted,  that  there  is  a  defect  in  expteea 
statement,  such  as  might,  in  that  respect, 

[3)  Com.  Dw.  "  Pleader,"  c.  76 1  \aXU  16t, 
4)  1  Term  Rep.  145. 
^5)  Id.  493. 
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render  the  declaration  insufficient;  but, 
then^  it  must  also  be  seen  whether  there  is 
not  that,  which,  by  leading  to  a  necessary 
inference  and  implication,  will  supply  that 
defect,  and  bring  the  defendant  clearly  within 
the  purview,  and  subject  to  the  penalty,  of 
the  act  of  parliament.  Now,  the  statute 
upon  which  the  question  depends,  aAer  pro- 
viding that  the  churdiwardeds,  overseers, 
or  other  persons  authorized  to  take  care  of 
the  poor,  shall  give  notice  of  every  rate  al- 
lowed by  the  justices,  and  shall  permit  every 
inhabitant,  at  seasonable  times,  to  inspect 
such  rate,  &c.,  proceeds,  in  these  terms,  to 
impose  the  penalty  for  which  this  action  has 
been  brought : — [Here  the  learned  Judge 
read  the  third  section  of  the  statute.] — ^In 
order,  then,  to  make  the  defendant  liable 
to  the  action,  it  must  be  shewn  that  he 
comes  within  the  description  of  the  persons 
here  mentioned.  It  is  said,  and  that  is  aprin- 
cipal  objection  for  the  defendant,  that  it 
does  not  appear  from  the  statement  made, 
or  by  necessary  inference,  that  he  was  a 
person  authorized  to  take  care  of  the  poor. 
Conceded,  that,  by  express  statement,  that 
does  not  appear,  may  not  the  defendant  for 
this  purpose  still  be  an  overseer  ?  The  ap- 
pointment was  made  under  the  59  Geo.  3. 
to  perform  *'  such  duties  as  shall  be  express- 
ed in  the  warrant  for  his  appointment,  in 
like  manner,  and  as  fully,  to  all  intents  and 
purposes,  as  the  same  may  be  executed  by 
^ny  ordinary  overseer  of  the  poor."  It  must 
be  shewn,  therefore,  that  the  defendant  was 
assistant  overseer,  with,  by  necessary  impli- 
cation, the  duty  in  question  cast  upon  him. 
A  part  of  the  argument  has  indeed  gone  so 
far  as  to  suppose,  that  even  if  he  were  as- 
sistant overseer,  with  this  duty  incumbent 
upon  him,  still  he  would  not  be  liable.  To 
th&t  I  cannot  agree ;  for,  if  that  were  so,  the 
right  of  the  parishioners  to  inspect  the  rates 
vvould  be  gone,  and  the  act  of  parliament 
become  abortive.  When  once  you  have 
ascertained  that  it  was  a  part  of  the  duty  of 
the  defendant  to  produce  the  rate,  the  plain 
consequence  must  result  that  he  is  liable  to 
the  penalty.  Substantially,  the  same  rule 
98  that  referred  to  in  Spiers  v.  Parker^  is 
laid  down  in  1  Zord  Raymond^  in  these 
words  : — "  The  general  rule  is,  that  where  a 
thing  is  so  essentially  necessary  to  be  prov- 
ed, that  if  it  had  not  been  given  in  evidence^ 
th^  jury  could  hot  have  given  auch  a  Ter« 


diet,  there,  though  it  is  not  mentioned  in  the 
declaration,  yet  this  defect  shall  be  aided  by 
the  verdict."  The  declaration  describes  the 
defendant  as  assistant  overseer,  and,  as  there 
is  no  such  person  known  to  the  law,  except 
by  virtue  of  the  statute  59  Geo.  3,  he  must 
be  considered  to  have  been  appointed  under 
that  act.  It  then  says,  that  **  within  a  rea- 
sonable time  in -that  behalf,"  that  is  to  say, 
quoad  hoCf  "  the  plaintiff  applied  to  inspect 
the  rate  ;"  and  avers,  that,  "  although  .de- 
fendant, as  such  assistant  overseer,  had  the 
rate  in  his  possession,"  yet  he  refused  to 
permit  such  inspection.  If  the  defendant 
had  the  rate  merely  in  his  corporal  posses- 
sion, and  for  temporary  purposes  only,  he 
would  not  have  it  in  his  possession  as  assis- 
tant overseer,  and  therefore  it  must  have 
been  proved,  at  the  trial,  that  he  had  it  in 
that  character.  On  the  whole,  then,  I  think 
that  it  was  an  essential  part  of  the  proof  at 
the  trial,  that  it  was  the  defendant's  duty 
under  his  appointment  by  the  select  vestry, 
to  permit  the  plaintiff  to  inspect  the  rate  ; 
and  that  the  application  was  made  at  a  rea- 
sonable time  in  that  behalf.  Although, 
therefore,  I  think  the  declaration  is  very 
imperfectly  framed ;  yet,  I  am  of  opinions 
that  after  verdict  it  is  sufficient. 

Mr.  Justice  LiUledaU. — The  question  is, 
whether  the  defendant  is  made  out  to  be 
liable  to  the  penalty  imposed  by  the  statute 
1 7  Geo.  2.  c.  $t  for  refusing  to  permit  the 
inspection  of  the  parish  rate,  according  to 
the  provisions  of  that  statute.  In  order  td 
make  him  so  liable,  I  think  it  is  sufficient  if 
it  appears  that  he  had  the  books  in  his  pos- 
session, as  assistant  overseer,  and  that  it 
was  a  part  of  his  duty,  in  that  capacity,  to 
^llow  an  inspection  of  the  rate.  In  the 
body  of  the  count,  it  is  certainly  not  so 
stated ;  but  in  the  breach  it  is  alleged,  that 
**  although  the  defendant,  as  such  assistant 
overseer,  had  the  rate  in  his  possession,  yet 
he  did  not  nor  would  permit  the  plaintiff 
to  inspect  the  said  rate."  Is  this  allegations 
then,  introduced  in  the  breach,  sufficient  to 
maintam  the  verdict,  and  to  supply  the  de- 
,  feet  in  the  antecedent  part  of  the  count  ?  It 
is  said,  that  it  is  not ;  principally  because  thet 
powers  of  an  assistant  overseer  appointed 
under  the  statute  59  Geo.  3.  are  uncertain, 
and  may  have  been  so  limited  in  respect  of 
the  present  defendant,  as  to  discharge  him 
from  all  responsibility  under  tb^  act  of  par- 
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liament,  whereon  the  present  action  has  been 
brought.  To  that,  however,  it  may  be  an- 
swered, that  had  they  been  so  limited,  the 
fact  might,  at  the  trial,  have  been  given  in 
evidence  ;  and,  consequently,  I  think,  that 
after  verdict,  it  may  be  intended  to  have 
been  proved  to  have  been  his  duty  to  take 
care  of  the  books,  and  to  permit  the  plain- 
tiff as  an  inhabitant  of  the  parish,  in  the 
manner  stated  in  the  count,  to  inspect  the 
rate.  This  is  certainly  a  more  rational  pre- 
sumption than  that  which  we  have  been  re- 
quired to  raise,-— namely,  that  the  defendant, 
although  he  might  have  the  actual  custody 
of  the  books,  had  not  the  power  to  shew 
them,  on  a  demand  made  in  the  manner  re- 
quired by  the  act.  The  dedaration,  I  ad- 
mit, is  very  imperfectly  drawn,  and  my  mind 
was  for  some  time  in  doubt ;  but  I  think 
there  is  just  enough  to  turn  the  balance, 
and  to  entitle  the  plaintiff  to  retain  his  ver- 
dict. If  the  objection  had  been  raised  on 
demurrer,  the  result  might  have  been  diffe- 
rent ;  but  I  cannot  say  that  it  affords  good 
ground  of  an  arrest  of  judgment. 

Mr,  Justice  Parke. — I  am  also  of  opinion 
that  the  allegations  in  this  declaration,  are 
sufficient,  and  but  just  sufficient,  to  sustain 
the  verdict.  The  former  decision  in  this  case 
determines,  that  if,  as  assistant  overseer,  it 
was  part  of  the  duty  of  the  defendant  to 
produce  the  rate,  in  case  of  refusal,  he  will 
be  liable  to  the  penalties  of  the  act.  That 
also  decided,  that  he  need  not  be  overseer 
for  all  purposes ;  which  disposes  of  a  great 
part  of  the  argument  urged  by  the  defen- 
dant's counsel.  I  agree  in  the  decision 
given  when  the  case  last  came  before  this 
Court ;  and,  I  think,  that  when  the  defen- 
dant is  described  as  an  assistant  overseer, 
the  necessary  inference  is,  that  he  was 'ap- 
pointed under  the  59  Geo,  3.  c.  12.  I  am 
ready  to  adopt  the  rule  as  to  presump- 
tion laid  down  in  Spiers  ▼.  Parker^  and  to 
act  upon  it  in  deciding  the  present  question. 
It  is  quite  clear,  that  the  rate  was  delivered 
to  the  defendant,  and  was  in  his  possession 
for  some  purposes ;  and  therefore,  I  think, 
after  verdict,  we  may  intend  that  he  had  it 
as  assistant  overseer,  or  that  he  had  it  in 
his  custody  in  the  same  manner,  and  for  the 
same  purposes,  as  the  overseers  would  have 
had  it  in  their  custody.  The  5S  Geo.  3. 
does  not  prescribe  the  duty  of  permitting 
ftQ  inspeotion  of  the  books  to  those  persons 


in  whose  hands  they  may  be  deposited  for 
safe  custody ;  but,  I  think  we  must  presume 
that  that  was  one  of  the  duties  proved  to 
have  belonged  to  the  defendant  under  his 
appointment  by  the  select  vestry.  On 
these  grounds,  therefore,  I  consider  the  de- 
claration sufficient:  and  I  am  induced  to 
believe  this  decision  to  be  right,  since  it  ap- 
pears to  me  that  the  consequence  of  a  con- 
trary one  would  be,  that  the  paridiionerB 
would  otherwise  be  without  a  remedy. 

Rule  discharged. 


{Nate, — It  is  understood  that  this 
will  be  carried  up  to  a  Court  of  Error.] 


1 829.     ) 

*,  ,  >  DAYIES  V.  RUSSELL  AKD  OTHSaS. 

February.  J 

ConstMe -^  Authority  of,  to  act  ofi  a 
charge  of  felony, 

A  constable  is  not  Hahle  to  an  action  of 
trespass  for  arrest  and  false  hnprisomment 
for  apprehending  a  person  charged  mth 
felony^  if  he  have  reasonable  or  probaMe 
cause  for  suspecting  that  a  felony  has  been 
committed,  and  that  the  party  charged  tr 
the  feUm, 

This  was  an  action  of  trespass,  brought 
against  the  defendant  Russell,  the  h%h 
constable  of  the  hundred  of  Cheltenham,  in 
the  county  of  Gloucester,  and  two  others, 
who  acted  as  his  assistants,  for  arresting  and 
imprisoning  the  plaintiff. 

The  defendants  pleaded  the  general  issoe. 

The  circumstances  of  the  case,  as  they 
appeared  in  evidence  at  the  trial,  belbre 
Mr.  Justice  Gaselee,  at  the  last  Summer 
Assises  for  the  county  of  Gloucester,  were 
as  follows  :— 

In  November  1827,  the  plaintiff  was 
lodging  in  the  house  of  one  Ann  Hammer- 
ton,  at  Ch^tenham.  Miss  Hamnierton 
complained  that  she  had  been  robbed  of 
various  articles.  The  plaintiff  likewise 
asserted  that  she  had  been  robbed  of  a 
10/.  Bank  of  England  note,  a  note  of  hand 
for  7/.,  and  some  articles  of  wearing  ap- 
parel ;  neither  party  at  the  time  suspecting 
the  other  to  be  implicated  in  the  robbery* 
Subsequently,  however,  the  jdaintiff  ap- 
plied for  and  obtained^  at  the  Jmblic  offloe 
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at  Cheltenham,  a  warrant  to  search  the 
houae  of  Miaa  Haramerton,  on  her  allega- 
tion that  she  suspected  that  that  person  had 
been  concerned  in  the  robbery.  On  Miss 
Hammerton's  appearing  before  the  Magi- 
strates on  that  occasion,  the  charge  was  dis- 
missed. Shortly  afterwards.  Miss  Ham- 
merton  informed  the  defendant  Russell 
that  she  had  strong  grounds  for  suspecting 
that  the  felony  had  been  committed  by  the 
plaintiff,  and  shewed  him  a  letter,  bearing 
the  London  post-mark,  which  had  been  left 
for  the  plaintiff  at  her  house,  and  which  she 
said  she  had  good  reason  to  suspect  would 
lead  to  a  discovery.  The  letter  was  ac- 
cordingly opened  by  Russell,  when  it 
was  found  to  he  dated  "  London,"  and 
signed  **  Obadiah,"  and  appeared  to  be  a 
communication  from  the  receiver  of  the  stolen 
articles  to  the  plaintiflT,  respecting  the  dis- 
posal of  them.  Upon  this,  Russell,  under 
thef  impression  that  the  plaintiff  was  the 
thief,  and  at  the  request  of  Miss  Hammerton, 
proceeded  to  a  house  in  Elm-street,  Chel- 
tenham, where  the  plaintiff  was  then  lodg- 
ing, at  a  late  hour  in  the  evening,  appre- 
hended the  plaintiff,  and  took  her  to  the 
prison,  where  she  was  lodged  until  the  next 
morning.  On  tlie  following  day,  the  28th 
of  January  1828,  the  plaintiff  was  taken 
before  a  Magistrate,  by  whom  the  deposi- 
tion of  the  complainant  was  taken,  and  the 
plaintiff  was  thereupon  committed  for  a 
further  examination. 

The  plaintiff  was  again  brought  up  be- 
fore two  other  Magistrates^  on  the  12th  of 
February,  when  another  letter  addressed  to 
the  plaintiff,  which  Miss  Hammerton  stated 
she  had  intercepted,  and  which  was  confir- 
matory of  the  first,  was  produced  by  her ; 
and  the  Magistrates,  considering  that  the 
letters  which  were  produced  to  them  af- 
forded a  strong  case  of  suspicion  against  the 
.plaintiff,  remanded  her  for  a  further  exami- 
nation; but,  on  the  16tb,  the  plaintiff  being 
again  brought  before  them,  and  no  addi- 
tional evidence  being  offered,  she  was  dis- 
charged. 

At  the  following  Spring  Assizes,  the 
plaintiff  preferred  a  bill  of  indictment 
against  Miss  Hammerton,  who  was  found 
guilty  of  stealing  the  articles  alleged  to 
have  been  lost  by  the  plaintiff,  and  was 
aentenced  by  Mr.  Baron  Vaughan  to  trans- 
portation for  seven  years.     Miss  Hammer- 


ton, whilst  in  prison  at  Gloucester,  commit- 
ted suicide* 

Notices  of  action  were  served  on  the  three 
Magistrates,  by  whom  the  plaintiff  was 
committed  and  remanded  ;  and  the  present 
action  was  commenced  against  these  defen- 
dants for  the  alleged  malicioas  arrest  and 
false  imprisonment. 

On  the  trial  of  the  cause,  the  learned 
Judge  lefl  it  to  the  jury  to  say  whether  or 
not  there  was  sufficient  ground  to  justify 
the  constable  in  taking  the  plaintiff  into 
custody  on  this  charge ;  and  said,  that,  if 
they  thought  he  had  reasonable  ground  to 
suspect  that  she  had  been  guilty  of  felony, 
they  ought  to  find  a  verdict  for  the  defen* 
dants. 

The  jury  returned  a  verdict  for  the  de- 
fendants. 

Mr.  Serjeant  Russell^  in  the  course  of 
the  Isst  term,  obtained  a  rule,  calling  on  the 
defendants  to  shew  cause  why  this  verdict 
should  not  be  set  aside,  and  a  new  trial  had, 
on  the  grounds  that  the  learned  Judge  had 
misdirected  the  jury  as  to  the  defendants' 
right  to  arrest  the  plaintiff  on  reasonable 
and  probable  cause  of  suspicion ;  and  that 
the  learned  Judge  had  omitted  to  leave  it  to 
the  jury  to  say  whether  or  not  there  was 
reason  to  apprehend  that  the  plaintiff  would 
attempt  to  escape,  so  as  to  justify  the  con- 
stable in  arresting  the  plaintiff  at  a  late  hour 
of  the  night ;  or  whether,  she  being  resi- 
dent there  and  well  known,  and  not  likely 
to  attempt  to  escape,  he  should  not  have 
waited  until  the  morning. 

Mr,  Serjeant  Ludlow  now  shewed  cause. 
— The  direction  of  the  learned  Judge  was 
clearly  right;  the  proper  question  to  be 
considered  was,  whether  or  not  the  con- 
stable had  acted  bond  fide :  not  whether 
there  was  reasopable  and  probable  cause  to 
justify  any  person  in  suspecting  that  the 
plaintiff  had  been  guilty  of  felony  or  not. 
In  Beckwith  v.  PhUby(l\  it  was  held,  that 
a  constable,  having  reasonable  cause  to  sus- 
pect that  a  felony  has  been  committed,  is 
justified  in  arresting  the  party  suspected, 
although  it  afterwards  appear  that  no  felony 
has  been  committed.  The  learned  Judge 
who  tried  that  cause  (Mr.  Justice  Littledale) 
was  of  opinion,  that  the  arrest  and  deten- 
tion of  the  plaintiff  in  that  case  were  lawful, 

(1)  6  Ban.  &  Craw.  635. 
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provided  the  defendtnti  htd  reAftonablo 
cause  to  suspect  that  he  had  coinniitted  a 
ftlony ;  atld  he  directed  the  jury  to  find  a 
reindict  for  the  defendants,  if  thev  thought, 
iqMm  the  whole  evidence,  that  the  defen- 
dtitits  had  reasonable  cnuse  lor  supeding  the 
plaintiff  Df  Mfmji  A  verdict  having  been 
found  for  the  defendants,  a  motion  was  it^ 
^erwards  ttlade  to  enter  h  for  the  plaintiff, 
fiot  06  the  grotthd  that  the  question  ha4 
beeh  imjiropetljr  left  to  the  jury,  bot  on 
the  ground  that  a  eonstable  had  no  anthorityi 
%ritholit  a  Warraiit^  to  apprehend  a  perfton^ 
tihlefts  there  was  a  tharge  of  lUony  mad^ 
by  a  third  perion,  of  ntiless  a  fifrlony  had 
beeh  ccmifnitted.  Lord  Teiiterdeft  said  (2)i 
*'  Whether  there  was  any  reasonable  cause 
fbr  suspecting  that  the  plaintiff  had  cora> 
mitted  a  felony,  or  was  about  to  com- 
mit one,  or  whether  he  had  been  detained 
in  custody  ah  Unreasonable  time,  were  ques- 
tions of  fafct  for  the  jury,  which  they  have 
decided  against  the  pkidtiff,  and,  in  my 
judgment,  mdsi  correctly.  The  only  qnes* 
tibn  of  law  in  the  case  is,  whether  a  con- 
stable, having  reiisonable  eauae  to  suspect 
that  a  person  has  eonlmitted  a  felony,  may 
detain  such  persoti  until  he  can  be  brought 
bcffore  a  Justice  of  the  Peace  to  have  his 
eonduct  investigated.  There  is  this  dis* 
tihction  between  d  private  individual  and  a 
eondtable  :  iti  ordet  M  jumify  the  former  in 
causing  the  imprisonmeuit  of  k  petson,  he 
must  not  6nly  fnake  out  a  reasonable  ground 
•  of  ^spicion,  btrt  he  must  prove  that  a 
felony  has  actually  been  committed ;  whereas 
a  constable,  having  reasonable  ground  to 
BQspect  tliat  a  felony  has  beeh  committed. 
Is  authfirrized  to  detain  the  party  sasp^cted, 
tfntH  inquiry  can  be  made  by  the  proper 
authorities.  N<yw,  in  this  case,  it  is  c(Uite 
clear,  upon  the  evidence,  and  the  juify 
have  so  found,  that  the  conduct  of  the 
piainliff  had  giten  tbe  defendants  just  cause 
fi^  suspecting  that  he  ehhet  had  committed, 
or  was  abAout  to  eommit,  a  felony,  and,  the 
jury  havhyg  so  found,  I  am  of  opliaioh  that 
the  action  was  not  maintainable."  On  this 
authority,  therefore,  it  is  perfectly  dear  that 
the  direction  of  the  learned  Judge  was  sub- 
stantially correct — (The  leafmed  Setjeant 
was  about  to  proceed  with  his  argument, 
when  the  Court  called  on — 

(f)  6  Bun.  b  CreM.  tfSd. 


Mr.  Sigrfeant  R^Untl  to  suppoH  hia  rale. 
If  this  direction  of  the  learned  Judge  be 
upheld,  it  will  have  the  effeet  of  overturn- 
ing all  the  law  and  the  practice  of  the  conns 
in  cases  of  this  nature.  The  queatioa  nok 
presented  for  the  consideratioil  of  this  CMrt, 
»,  whether  this  case  has  dot  been  disposed 
of  by  a  tribunal  that  ought  not  to  have  dis- 
posed of  it.  The  matter  was  leftenfM^ 
to  the  jnry.  In  Suiim  v.  JahmUmef  Mr. 
Baron  Kyre  said  (S),  "  In  oor  law,  jttstifi- 
cation  is  a  conclusion  of  law,  which  neces- 
sarily results  frdu  a  given  state  of  fiicts :" 
Mid  afterwards,  in  giving  judgment  in  the 
same  case,  in  error,  Lord  Mansfield  said(4X 
''The  question  of  probable  caose  is  a 
mixed  proposition  of  law  and  fact.  Whether 
the  circumstances  alleged  to  shew  it  pro- 
bable or  not  probable  ate  ttoe  and  existed, 
is  a  matter  of  fact ;  but  whether,  supposiiig 
them  true,  they  amount  to  a  probable  cause, 
is  a  question  of  law :  and  upon  this  dis- 
tinction proceeded  the  case  of  ReynM»  v. 
Kennedy  {py*  It  is  an  universal  principle 
running  throughout  our  law,  that,  where 
there  is  a  question  of  probable  came,  it  is 
always  to  be  treated  as  a  question  of  law. 
Lord  Coke,  as  to  t6lls,  says (6),  "What 
shall  be  deefhed  in  lav^  to  be  rettonable, 
shall  be  judged,  all  circumstances  consider- 
ed, by  the  judges  of  the  law,  if  it  come  ju- 
dicially before  them."  Again (7),  ''Rea- 
sonable time  shall  be  adjudged  by  the  dis- 
cretion of  the  Justices  before  whom  the 
ca^se  dependeth,  and  so  it  1^  of  reasonable 
fines,  customs,  and  ^rvices,  upon  the  true 
state  6f  the  ca^e  depending  before  them ; 
for  reasonableness  in  these  cases  belongetH 
to  the  knowledge  of  the  law,  and  therefore 
to  be  decided  by  the  Justicei.  Qwm  Isa- 
^tnn  es^e  debet  wm  defniUtr  m  /fer^  aed 
pendei  ex  diseretime  justHittfiimnm*  And 
this  being  said  of  thne,  the  like  may  be 
said  of  things  uncertain,  which  ought  to 
be  reasonable;  for  noflitng  thi^  is  contrary 
to  reason  is  consonant  to  law."  In  die  case 
of  Swinton  v.  MoUoif{S),  an  actioD  for 
false  imprisonment  brought  by  the  plaintifl^ 

(9)  1  Term  Rep.  507. 

(4)  Id.  M5. 

(6)  1  Wilm,  93ff. 

(6)  SIu8t,StS. 

(7)  1  Inst.  56,  b. 

(8)  Micfa.  1783,  cited  in  JtAttstoae  «.  SsttCB,  1 
T.  R«  597. 
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die  purser  of  the  TridcMi  man  of  war, 
against  the  defendant^  his  captain*  the  de- 
iendant  pleaded  a  justificationi  for  a  sup- 
posed breach  of  duty;  but,  it  appearing  in 
evidence  that  the  defendant  had  imprison- 
ed the  ptaintiff  for  three  days  without  in- 
quiring into  the  matter,  and  had  then  re- 
leased him  on  hearing  his  defence,  Lord 
Mansfield  ruled,  as  matter  of  law,  ^^  That 
such  conduct  on  the  part  of  the  defendant 
did  not  appear  to  have  been  a  proper  dis- 
charge of  his  duty,  and  therefore  that  his 
justification  had  iailed  him."  In  the  Second 
Institute  it  is  said  (9),  **  Whether  the  sus- 
picion be  just  or  lawful  shall  be  determined 
by  the  justices,  in  an  action  of  false  impri- 
sonment brought  by  the  party  grieved,  or 
upon  a  habeas  corpus,  &c."  Suppose,  in 
this  case,  the  defence  had  been  put  upon 
the  record,  must  not  the  defendant  have 
averred,  in  pleading,  the  facts,  and  then  that 
he,  having  reasonable  and  probable  cause  to 
suspect,  and  suspecting,  that  the  plaintiff  had 
committed  a  felony,  apprehended  her :  and 
thus  the  whole  question  would  be  brought 
before  the  Court ;  and  if  on  such  a  record 
the  cause  went  down  to  trial,  aU  Uiat  tlie 
jury  would  have  to  do  would  be,  to  find 
whether  or  not  the  facts  were  proved — not 
whether  they  amounted  to  a  justification. 
The  case  of  Becknith  v.  Philby  cannot  apply ; 
nor,  if  it  did,  could  it  be  deemed  sufficient 
to  overturn  the  current  of  authorities  on 
tbia  subject.  There,  however,  this  point 
was  not  before  the  Court ;  the  question  did 
not  there  turn  on  the  direction  of  the  learn- 
ed Judge,  because  his  Lordship  expressed 
an  opinion,  that,  if  the  jury  found  that  the 
facta  were  proved,  they  were  sufficient  to 
justify  the  defendant  in  arresting  and  impri- 
soning tlie  plaintiff.  In  Hill  v.  Yates^  the 
Court  said  ( 10) — **  Since  the  case  of  Sutton 
'T*  Johnstone^  the  question  of  probable  cause 
is  a  matter  of  law,  and  cannot  be  left  to  the 
jury.  It  appears  here,  that  the  learned 
Judge  who  tried  the  cause  intimated  to  the 
jury  that  he  thought  there  was  probable 
cauae ;  he,  therefore,  shoidd  have  nonsuited 
the  plaintiBii,  and  not  allowed  the  case  lo 
have  gone  to  the  jury  for  their  verdict." 

As  to  the  other  point,  the  learned  Judge 
should  have  given  some  direction  aa  to 


(9)  Pace  52. 

(10)  «B.  Moore,  82. 


whether  or  not  the  constable  might  reasqun 
ably  have  feared  that  the  plaintiff  would 
escape  if  he  delayed  to  apprehend  her. 

A  constable  is  only  authorised  to  do 
that  which  is  necessary  for  the  capture  of  an 
ofiender.  Formerly,  it  was  considered, 
that  not  even  a  warrant  could  be  granted, 
unless  there  was  a  suspicion  in  the  Magir 
atrate  who  granted  it.  Lord  Coke  says  (11), 
'!  A  Justice  of  the  Peace  cannot  voslI^  a 
warrant,  upon  a  bare  surmisie,  to  break  any 
man's  house  to  search  for  a  felon  or  stolen 
goods,  for  they,  being  created  by  ac(f  of 
parliament,  have  no  such  authority  granted 
unto  them  by  any  act  of  parliament ;  and 
it  would  be  full  of  inconi^enience,  that  it 
should  be  in  the  power  of  any  Justice  of 
the  Peace,  being  a  Judge  of  Record,  upon  a 
bare  suggestion,  to  break  the  house  of  any 
person,  of  what  state,  quality,  or  degree 
soever,  and  at  what  time  soever,  eitker  in 
the  day  or  night,  upon  such  surmises^  K^u, 
if  the  party  suspected  he  indicted,  tHen  the 
sheriff  by  force  of  the  King's  writ  may 
demand  the  party  indicted  to  be  delivered  ; 
and,  that  not  being  done,  he  may  break 
open  the  house,  &c.,  and  apprehend  tlie 
felon,  for  that  the  King's  writ  is  a  mm 
omitias  propter  aliquam  Ubertaiem ;  but  if 
the  King's  process  be  in  debt,  trespass,  &c., 
at  the  suit  of  a  party,  ther«  the  sheriff  by 
force  of  the  King's  writ  cannot  break  opea 
the  house  of  the  subject;  and  so  is  the 
book  in  13  Eliz.  4.  fo.  9,  which  saith  it  was 
holden,  that  for  felony,  or  suspicion  of 
felony,  a  man  may  break  the  house  to  take 
the  felon  ;  and  two  reasons  are  yielded  in 
the  book, — first,  because  it  is  for  the  com^ 
mon  weal  to  take  them, — ^and,  secondly, 
because  the  King  hath  ah  interest  in  the 
felony,  and  in  such  case  the  writ  ia  non  omit" 
tas  propter  aliquam  libertatem  ;  but  other- 
wise it  is  for  deM  or  trespass,  th&  sherii^ 
or  any  other,  cannot  break  the  house  to 
take  them.  And  yet  it  b  to  be  understood, 
that, ,  if  one  be  indicted  for  felony,  the 
sheriff  may  by  process  thereupon,  after  d&- 
nial  made,  &c.,  break  the  house  Ibr  his  apr- 
prehension ;  or  upon  hue  and  cry  of  one  tluit 
is  slain,  or  wounded  so  as  he  ia  in  danger 
of  death,  or  robbed,  the  King's  officer  that 
porsueth  may,  if  denial  be  made,  break  a 
houae  to  apprehend  the  delinquent;  but 

(11)  4  Inst.  177. 
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for  Justices  of  the  Peace  to  make  warrants, 
upon  surmises,  for  breaking  the  houses  of 
any  subject  to  search  for  felons  or  stolen 
goods,  is  against  Magna  Charta, — Nee  super 
€um  ihimuSf  nee  super  eum  tnUtemus,  nisi  per 
legale  judicem  parium  suorum,  vel  per  legem 
terra, — and  against  the  statute  of  the  42 
Elis.  8rd,  c.  S.  &c.  And  we  hold  the  reso- 
lution of  the  Court,  viz.  of  Bntdnell,  Pol- 
lard.  Broke,  and  Ftlzherhert,  in  14  Hen.  8, 
to  be  law, — that  a  Justice  of  Peace  could  not 
make  a  warrant  to  take  a  man  for  felony, 
unless  he  be  indicted  thereof,  and  that*  must 
be  done  in  open  Session  of  the  Peace.  For 
the  Justice  himself  cannot  arrest  one  for 
felony,  unless  he  himself  suspeei  him  (as 
any  other  may),  and,  by  the  same  reason, 
he  cannot  make  a  warrant  to  another.  And 
all  this  appeareth  in  that  book,  and  is  agree- 
able with  our  former  books,  in  42  Ass.  p.  5, 
and  12  and  24  Bliz.  Srd,  Com.  Br.  9,  and 
with  reason,  for  this  warrant  to  take  a  felon 
should  be  in  the  nature  of  a  capias  for 
felony,  which  cannot  be  granted-  before  in- 
dictment, nor  after  indictment  bdt  in  open 
court.  And  this  is  the  reason  wherefore 
Justices  of  the  Peace  before  indictment 
could  not  have  let  any  charged  with  felony, 
or  suspicion,  to  bail  or  main-prize,  because 
Justices  of  Peace  are  Judges  of  Record,  and 
ought  to  proceed  upon  record,  and  not 
upon  surmises.  Sed  disiinguenda  sunt  tern- 
pora  et  eoncordabis  leges;  for  since  the  statutes 
of  1  &  2  P.  and  M.  c.  13,  and  2  &  S  P.  and 
M.  c.  10,  (the  words  whereof  be — that  the 
said  justices,  or  one  of  them,  being  of  the 
quorum,  when  any  such  prisoner  is  brought 
before  them  for  any  manslaughter,  or  felony, 
shall  take  examination,  &c.)  if  any  person 
be  charged  with  any  manner  of  felony,  and 
information  be  given  to  a  Justice  of  the 
Peace  of  the  felony,  or  suspicion  of  felony, 
and  feareth  that  the  King's  peace  may  be 
broken  in  apprehending  of  him,  the  said 
Justice  may  make  a  warrant  to  the  constable 
of  the  town  to  see  the  King's  peace  kept  in 
the  apprehending  and  bringing  of  the  party 
charged  with,  or  suspected  of,  the  felony 
before  h^n,  and  the  party  that  giveth  the 
information  of  his  knowledge  or  suspicion 
to  be  present  and  arrest  the  delinquent;  and 
in  this  manner  it  is  implied  and  intended 
by  the  said  statutes  for  the  prisoner  to  be 
brought  before  them :  and  this  (as  we  take 
H)  agreeth  with  the  common  use  and  ob- 


servance ever  since  those  statutes.**  Thus, 
in  the  whole  of  our  law  there  is  man. Tested 
the  greatest  anxiety  not  to  interfere  unne- 
cessarily with  the  liberty  of  the  subject. 

Gradually,  however,  the  power  of  granting 
warrants  was  extended.  In  Hale's  Pleas 
of  the  Crown  is  the  following  passage  (12)  : 
"  A  Justice  of  the  Peace  may  issue  a  war- 
rant to  apprehend  a  person  suspected  of 
felony,  though  the  original  suspicion  be  not 
in  himself,  but  in  the  party  that  prays  his 
warrant ;  and  the  reason  is,  because  he  is  a 
competent  judge  of  the  probabilities  offered 
to  him  of  such  suspicion.  But  that  I  may 
say,  at  once  for  all,  it  is  fit  in  all  cases  of 
warrants  for  arresting  for  felony,  much  more 
for  suspicion  of  felony,  to  examine  upon 
oath  the  party  requiring  a  warrant,  as  well 
whether  a  felony  were  done,  as  also  the 
causes  of  his  suspicion,  for  he  is  in  this  case 
a  competent  judge  of  those  circumstances 
that  may  induce  the  granting  of  a  warrant 
to  arrest."  The  constable  might  not  be 
allowed  to  do  this,  because,  he  is  not  sup- 
posed to  be  so  competent  a  judge  of  the  cir- 
cumstances. Again  Hale  says  (IS),  "If 
there  be  a  felony  done  (suppose  a  robbery 
upon  A.),  and  A.  suspects  B.,  upon  pro- 
bable grounds,  to  be  the  felon,  and  ac- 
quaints the  constable  with  it,  and  desires 
his  aid  to  apprehend  him  ;  in  this  case,  I 
say  that  the  constable  may  apprehend  B. 
upon  this  account,  thougli  the  suspidoo 
arises  in  A.  at  first ;  and  with  this  agree 
the  statutes  of  S  E.  1,  c.  9,  and  5  £.  5, 
c.  14,  and  the  books  of  2  E.  4,  9  a.,  5  Co. 
Rep.  91  b.,  Semain's  case.  Dak.  c.  109, 
p.  292  (new  edit.  c.  162,  p.  5S5),  la  E.4, 
9  a.,  accords  2  H.  7,  15  b.,  though  Brien 
be  to  the  contrary ;  but  there  are  to  be 
these  circumstances  to  accompany  it:— ;^, 
A.,  the  person  suspecting,  ought  to  be  pre- 
sent, for  the  justification  is  tliat  he  did  aid 
A.  in  taking  the  party  suspected,  2  H.  7, 
15  6. ; — secondly,  he  ought  to  inquire  and 
examine  the  circumstances  and  causes  of 
the  suspicion  of  A.,  which,  though  be  can- 
not do  it  upon  oath,  yet  such  an  inibrmatiOB 
may  carry  over  the  suspicion  even  to  the 
constable,  whereby  it  may  become  his  sus- 
picion, as  well  as  the  suspicicm  of  A.  And 
if  the  oonsuble  should  not  be  allowed  this 
in  cases  of  this  nature,  many  felons  would 

(18)  f  Hftle'f  P.G.  109, 110. 
(15)  Id.  91. 
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"escape;  and  the  party  arrested  hath  no  pre- 
judice thereby,  for  the  Justice  of  the  P^ace 
to  whom  in  such  cases  he  is  properly  to  be 
brought,  may  consider  the  circumstances, 
and  possibly  in  some  cases  discharge  or  bail 
him,  and  upon  his  trial,  if  innocent,  he  will 
be  discharged ; — thirdly^  but  there  must  be 
a  felony  in  fact  done,  and  ike  constable  must 
be  ascertained  of  that^  and  aver  it  in  his 
pUa,  and  it  is  issuable."  Again(  1 4),  "  A  con* 
atable  may,  ex  officio,  arrest  a  breaker  of  the 
peace  in  his  view,  and  keep  him  in  his  house, 
or  in  the  stocks,  till  he  can  bring  him  be- 
fore a  Justice  of  the  Peace.  So,  if  A.  be 
dangerously  hurt,  and  the  common  voice  is 
that  B.  hurt  him,  or  if  G.  thereupon  comes 
to  the  constable,  and  tells  him  that  B.  hurt 
htm,  the  constable  may  imprison  him  till  he 
knows  whether  A.  dies  or  lives,  or  can  bring 
him  before  a  Justice.  So,  if  a  felony  be 
committed,  and  A.  acquaints  him  that  B. 
did  it,  the  constable  may  take  him  and 
imprison  him,  till  he  can  bring  him  be- 
fore some  Justice  of  the  Peace  (15).  If  a 
hue  and  cry  be  levied  upon  a  felony,  and 
come  to  the  town,  B.  the  constable,  and 
those  of  the  town,  are  bound  to  appre- 
hend the  felon  if  in  the  town,  or,  if  not 
in  the  town,  then  to  follow  the  hue  and 
cry,  otherwise  they  are  punishable  upon 
an  indictment  ( 1 6).  Yet,  to  avoid  question 
in  these  cases,  it  is  best  to  obtain  the  war- 
rant  of  a  Justice,  if  the  time  and  necessity 
will  permit."  In  Sawuelv,  Payne  {17)^  it 
was  agreed,  that  if  no  felony  had  been  com- 
mitted, the  apprehension  of  a  person  sus- 
pected could  not  be  justified  by  anybody. 
In  Ledwith  v.  Catchpole  {IS),  it  was  held, 
that  where  a  felony  has  actually  been  com- 
mitted, a  constable,  or  even  a  private  per- 
son, acting  bond  fide,  and  in  pursuit  of  the 
offender,  upon  such  information  as  amounts 
to  a  reasonable  and  probable  ground  of  sus- 
picion, may  justify  an  arrest.  In  the  course 
of  the  argument  of  that  case  Mr.  Justice 
Buller  asked,  "If  the  constable  acts  on 
suspicion,  must  it  not,  to  make  it  a  justifi- 
cation, be  a  reasonable  ground  of  suspicion 

(14)  Htle's  P.C.  587. 

(15)  Id.  588. 

(16)  Id.  589. 

(17)  1  Doag.  S59. 

(18)  Cald.991. 
SVPPL.  t9$f» 


in  his  own  mind,  and  within  his  own  knovr- 
ledge  (19),  and  not  merely  the  information 
of  others  ?  for,  if  it  is  not  so,  he  takes  upon 
himself  to  judge  of  the  evidence  of  others, 
when  he  ought  to  go  before  a  magistrate, 
who  is  the  proper  Judge:"  and  Lord  Mans- 
field, in  giving  judgment,  said  (20),  "Upon 
a  highway  robbery  being  committed,  an 
alarm  spread,  and  particulars  circulated,  and 
in  the  case  of  crimes  still  more  serious,  upon 
notice  given  to  all  the  sea- ports,  it  would  be 
a  terrible  thing,  if,  under  probable  cause, 
an  acrest  could  not  be  made ;  and  felons 
usually  are  taken  up  upon  descriptions  in 
advertisements.  Many  an  innocent  man  had 
been,  and  may  be  taken  up  upon  such  suspi- 
cion: but  the  mischief  and  inconvenience  to 
the  public  in  this  point  of  view  is  compara- 
tively nothing.  It  is  of  great  consequence  to 
the  police  of  the  country."  In  the  Year  Book^ 
Hilary  Term,  7  Hen.  4,  fo.  35,  pi.  3,  in  an 
action  of  trespass  and  false  imprisonment 
against  a  bailiff,  the  bailiff  pleaded  that 
certain  persons  came  to  him  in  London,  and 
told  him  that  the  plaintiff  and  another  were 
come  to  London  with  certain  oxen,  which, 
as  it  seemed  to  them,  were  stolen,  and  he 
went  to  them  and  found  the  oxen  in  an  ob- 
scure place  in  a  house,  and  thereupon  ar« 
rested  the  plaintiff  by  reason  of  the  sus- 
picion. The  plaintiff  demurred  to  that 
plea :  and  the  Court  said,  "  If  a  felony  be 
committed  in  the  country,  and  thereupon 
a  man  be  arrested  on  suspicion  of  the  felony, 
the  arrest  is  good,  because  there  is  a  special 
cause  of  suspicion :  but  if  every  man  might 
arrest  another  on  mere  suspicion,  then  every 
imprisonment  might  be  justified." 

By  the  Court, — This  was  an  action  of  tres- 
pass for  an  arrest  and  false  imprisonment. 
The  defendant  Russell  justified  as  a  con- 
stable in  the  discharge  of  his  duty, — the 
other  two  defendants,  as  the  assistants  of 
Russell.  At  the  trial,  it  appeared  that  certain 
facts  were  sworn  to  wnich  the  jnry  did 
not  believe,  viz.  as  to  the  improper  language 
alleged  to  have  been  used  by  Russell,  which 
had  the  jury  believed,  they  would  have 
been  fully  warranted  in  inferring  that  he 
had  been  actuated  by  improper  motivesy 

(19)  f  Hawk.  P.C.  8.18.  p.  Ifl ;  tnd  tit.  "  Ar« 
TMts  by  pablic  oflioen/'  0.11.  p.  191. 
(«0)  QM4t9ti4 
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and  in  finding  a  verdict  against  him.  A 
constable,  or  other  peace  officer,  is  bound 
to  use  his  authority  in  the  gentlest  possible 
manner.  As,  however,  the  jury  did  not 
draw  such  a  conclusion  irom  that  evidence 
as  they  nught  have  done,  I  take  it  for 
granted  tliat  they  did  not  believe  it.  A 
motion  has  been  made  to  the  Court  for  a 
new  trial,  on  two  grounds :  first,  a  sup- 
posed misdirection  by  the  learned  Judge  to 
the  jury ; — secondly,  an  opoission  on  his 
part  to  direct  them  on  a  point  on  which  it 
is  said  they  ought  to  have  been  directed. 

As  to  the  misdirection,  it  has  been  said 
that  it  was  improperly  left  to  the  jury  to 
say  whether  or  not  the  defendants  had  pro- 
bable cause  for  the  arrest  of  the  plainti£ 
Probable  cause  is  certainly  a  question  of 
law,  and  as  such  within  the  province  of  tlie 
Court  to  decide ;  but  the  jury  are  not  only 
to  find  facts — they  are  also  to  draw  con- 
clusions from  the  facts ;  and  it  is  difficult  to 
say  where  the  line  is  to  be  drawn  between 
matters  of  law  and  matters  of  fact.  It  has 
also  been  contended,  that  the  learned  Judge 
ought  to  have  nonsuited  the  plaintiff;  but, 
on  the  facts  proved,  he  could  not  possibly 
nonsuit :  it  was  necessary  to  leave  it  to  the 
jury  to  say  whether  or  not  they  believed 
the  evidence,  and  whetlier  they  concluded 
from  that  evidence  that  the  defendants  had 
acted  honestly.  If  they  had  thought  not, 
and  that  the  arresting  was  a  mere  pretence^ 
and  the  constable  had  acted  harahly  and 
arbitrarily,  no  doubt  the  verdict  should 
have  been  against  the  defendants  with  large 
damages.  The  learned  Judge,  in  substance, 
left  it  to  the  jury  to  say  whether  or  not 
they  thought  tnat  the  defendants  had  acted 
honestly  and  fairly,  and  in  such  ^  manner  m 
they,  the  jury,  in  such  circumstances  would 
have  acted ;  or,  in  other  words,  that,  if 
they  found  certain  facts,  and  drew  from 
those  facts  certain  conclusions,  the  defen- 
dants were  entitled  to  a  verdict.  That  in 
substao^  was  strictly  correct;  and  if  a 
Judge's  charge  to  the  jury  be  substantially 
correct,  a  mere  inaccuracy  in  the  mode  of 
summing  i^,  is  not  to  make  it  ground  for  an 
application  to  the  Court  for  a  new  trial. 

The  direction  of  my  Brother  Gaselee  in 
this  case  is  strictly  in  conformity  with  that 
of  Mr.  Justice  Littledale  in  BeckrvHh  v. 
Phklhy.  There,  that  learned  Jud((e  left  it  to 


tlie  jury  to  find  4  verdiet  for  the  defeadaBts 
if  they  thought,  upon  the  whole  evidence, 
that  they  had  reasonable  cause  ibr  suspect- 
ing the  plaintiff  of  felony ;  and  afterwards, 
on  the  question  coming  before  the  Coart 
of  Kinff's  Bench  (1),  Lord  Teateidcii  jaid, 
<*  WheUier  there  was  any  reaaooable  cause 
for  suspecting  that  the  plaintiff  had  ooitt* 
roitted  a  felony,  or  was  about  to  commit  one, 
or  whether  he  had  been  detained  in  cuatody 
an  unreasonable  time,  were  questions  it 
fact  for  the  jury."  In  that  case,  no  felony 
had  in  fact  been  committed:  here,  there  had 
been.  '*  The  only  question  of  lav  in  the 
case,  (continued  bis  Xiordship)  is,  vtbether 
a  constable,  having  reasonable  cauae  to  aui^ 
pect  that  a  person  has  committed  a  felony, 
may  detain  such  person  until  he  can  be 
lirought  before  a  Justice  of  the  Peace  to 
have  his  conduct  iQvestigated.  There  is 
this  distinction  betw^een  a  private  individual 
and  a  constable:  in  onler  to  justify  ihe 
forriier  in  causing  the  imprisonment  of  a 
person,  he  must  not  only  make  out  a 
Bonat>le  ground  of  suspicion,  but  he 
prove  that  a  felony  has  actually  been 
mitted :  wliereas,  a  constable  havini 
able  ground  to  suspect  that  a  fek»y  has 
been  committed,  is  authorised  to  detain  the 
party  suspected,  until  inquiry  can  be  made 
by  the  proper  authorities.  Now,  in  this 
case,  it  is  quite  clear,  upon  the  evidence,  and 
the  jury  have  so  found,  that  the  conduct  of 
the  plaintiff  bad  given  the  defendants  just 
cause  for  suq»ecting  that  he  either  had  conir 
mitted,  or  was  about  to  commit,  a  filony ; 
imd,  the  jury  havinpr  ao  found,  I  am  of 
opim'on  that  the  ^tion  was  not  mainlaiar 
tainable."  So,  in  this  case,  the  oomnittal 
of  the  plaintiff  by  the  Magiatrate  befina 
whom  she  was  taken  by  the  defendants,  evi- 
dently shewed  that  there  was  some  probable 
eause  for  her  apprehension,  and  that  the 
constable  acted  bond  fide. 

It  has  been  argued  that  a  conatable  has 
no  right,  on  bare  suspicion,  to  arrest  a  per- 
son on  a  charge  of  felony  without  beiiig 
armed  with  a  warrant.  It  is,  however,  loo 
late  now  to  broach  such  a  doctrine.  There 
is  a  material  distinction  helvreen  common 
persons,  and  persons  clothed  with  authority 
which  they  are  bound  to  exercise.  Although 
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8  private  individual  may  nc^  jostify  tbe  ar- 
resting of  another  on  strapielon'  of  fettony, 
nntess  he  can  shew  a  felony  actually  com- 
imtted,  the  mere  having  reason  to  sospeet 
atieh  a  htt,  is  in  itself  stifficieht  to  justify 
8  constt^ble.  He  need  onlj  shew  probable 
cause  of  suspicion.  Had  this  constable  then, 
reason  to  snspect  that  a  felony  had  been 
committed  ?  He  was  told  so  by  Miss  Ham- 
merton,  who  said  that  the  plaintiff  had  rob- 
bed her,  that  she  had  lost  certain  goods,  and 
that  the  plaintiff  alone  had  an  opportunity  of 
taking  them,  and  that  her  suspicions  of  the 
plaintiff  were  confirmed  by  two  letters  that 
had  come  into  her -possession,  one  of  which 
she  opened  in  the  presence  of  the  constable. 
The  constable  had  no  knowledge,  or  means 
of  knowledge,  that  these  letters  were  fabri- 
cated by  Miss  Hammerton ;  he  thought  they 
came  from  London;  and  their  contents 
were  such,  as  would  clearly  justify  him  in 
suspecting  the  plaititifT'of  felony.  All  these 
fticts  were  submitted  to  the  jury,  and  it  was 
lefV  to  them  to  say  whether  or  not  what 
Russell  did  was  filirly  done  in  his  character 
of  constable.  In  the  Fourth  Institute,  it  is 
said,  (2)  "  Upon  hurand  cry  of  one  that  is 
stieiin,  or  wounded  so  as  he  is  in  danger  of 
death,  or  robbed,  the  King*s  officer  that 
pmrsueth  may  (if  denial  be  made)  break  a 
house  to  apprehend  the  delinquent*."  The 
authority  of  Lord  Hale,  which  has  been  re- 
lied on  by  the  counsel  for  the  plaintiff,  in  my 
opinion  bears  against  htm.  It  is  there  said 
(8),  "  If  there  be  a  felony  done  (suppose 
a  robbery  upon  A.)  and  A.  suspects  B., 
tipon  probable  grotlndtr,  to  b^  the  felon,  and 
acquaints  the  constable  with  it,  and'  desires 
his  aid  to  apprehend  him,  the  constable  may 
apprehend  B.  upon  this  account,  though  the' 
suspicion  arises  in  A.  at  first."  Here,  MiSi 
Hammerton  told  the  constable  that  she  had 
been  robbed,  and  that  she  had  reason  to 
ffuspeet  that  the  plaintiff  was  the  felon,  and 
desired  the  aid  of  the  defendant  Russell  to 
apprehend  her.  In  Samuel  v.  Payne  (4),  it 
was  held,  on  the  second  trial,  that  a  con- 
stable  may  justify  in  such  a  case.  In  Led' 
fHih  v.  Catchpole(5),  Mr.  Justice  Buller 
said,  "  It  must  be  a  reasonable  cause  of 
suspldon." 

(f)  Page  177. 

(3)  «  Male's,  P.C.  91. 


As  to  the  second  point,  it  has  been  urged 
very  strongly  that  the  jury  should  have 
been  told  that  the  constable  had  no  right  to 
go  into  the  house  at  night.  But  what  was  the 
constable  to  do  under  these  circumstances  ? 
If  he  had  not  gone  to  the  house  directly  he 
was  acquainted  with  the  charge,  he  would 
have  been  liable  to  a  prosecution  for  neglect 
of  duty.  These  persons  are  not  to  exercise 
much  discretion :  when  a  charge  is  positively 
aAd  dhrectly  made,  they  are  bound  to  take 
into  custody  the  parties  accused.  The  de- 
fendant Russell  would  in  this  case  clearly 
have  been  guilty  of  a  gross  dereliction  of 
duty,  if,  after  having  heard  the  charge,  and 
being  shewn  the  letter  which  stated  that  the 
stolen  property  was  in  the  possession  of  a 
person  in  the  house,  he  had  omitted  to  go 
there  that  night.  Was  he  then  to  wait  all 
night  at  the  door  of  the  house  ?  Was  he  to 
watch  all  the  doors  and  windows  to  prevent 
the  possibility  of  escape?  That  would 
be  unreasonable  ;  Russell  was  bound  to  act 
aa  he  did.  It  is  the  duty  of  a  constable  to 
secure  the  person  of  the  accused  without  loss 
of  time. 

This  is  a  case  of  considerable  importarice : 
It  is  important  to  constables,  and  highly  im- 
portant to  the  public.  To  the  former  it  is 
important  that  they  should  know  the  full 
extent  of  their  duty  and  authority ;  and  to 
the  latter  it  is  highly  important  that  con- 
stables should  not  be  permitted  to  exceed  or 
abuse  their  authority.  It  is  also  most  im- 
portant and  requisite,  that  constables  should 
not  be  rendered  liable  to  the  ruinous  conse- 

2iiences  of  actions  for  discharging  their  duty. 
'Ourts  of  justice  will  not  countenance  any 
ill  usage  or  unnecessary  restraint  of  pri- 
soners; but  due  regard  must  be  had  to  their 
safie  custody:  and  we  ought  not  to  hold 
such  a  doctrine  as  would  have  the  effbct 
of  discouraging  constables  from  entering 
houses  where  persons  accused  of  felony  are 
secreted.  Under  such  circumstances,  a 
constable  is  not  to  be  restrained  from  en- 
tering a  house.  We  think  that  the  defen- 
dants acted  properly,  and  were  fully  justi- 
fied in  all  they  did.  This  rule  therefore 
must  be-^ 

Diichargedn 


(4)  1  Dour.  369. 

(5)  Cald. 
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Notice  of  Action — where  necessary. 

The  plaintiff  was  employed  by  a  private 
individual  in  making  a  new  road  across  com^* 
mon  lands  belonging  to  a  township.  The 
Fenn-reeve,  or  person  having  the  care  of  the 
towA  landsf  finding  the  plaintiff  thus  tres^ 
passings  desired  him  to  desist^  and  on  his  re* 
fusing  so  to  do,  caused  him  to  be  apprehend* 
ed  and  taken  before  a  Magistrate^  who  re* 
fused  to  receive  the  charge.  The  plaintiff 
thereupon  brought  trespass  against  the  defen* 
dant : — Held^  that  the  latter  was  entitled^ 
under  the  41  st  section  of  the  7  ^'  S  Qeo.  4, 
c.  SO,  to  a  month's  notice  of  action. 

This  was  an  action  against  the  defendant 
for  assaulting  and  taking  the  plaintiff  into 
custody,  and  carrying  him  before  a  Magi- 
strate. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Holroyd, 
at  the  last  Summer  Assizes  for  the  county 
of  Suffolk,  it  appeared  that  the  plaintiff 
was  employed  by  one  Sir  Charles  Blois  in 
carting  and  spreading  beach  or  shingle  on 
certain  common  lands  belonging  to  the 
town  of  Wilberswick,  in  the  county  of 
Suffolk,  without  any  authority,  and  to  the 
injury  of  the  inhabitants  and  persons  entitled 
to  pasturage  there,  for  the  purpose  of  fomn 
ing  a  road.  The  defendant  was  the  Fenn- 
reeve,  or  person  employed  by  the  town  to 
make  entries  of  cattle  depastured  on  the 
town  lands,  and  to  receive  the  monies  paid 
for  them,  to  impound  cattle  found  damage 
feasant  there,  and  generally  to  do  all  acta 
connected  with  the  management  of  the  town 
property.  The  defendant,  acting  in  his 
capacity  of  Fenn-reeve,  and  finding  the 
plaintiff  thus  trespassing  on  the  common, 
repeatedly  desired  him  to  desist,  telling  him 
that  he  would  otherwise  be  treated  as  a  wil* 
ful  trespasser;  and,  on  his  refusal  so  to  do, 
ordered  a  constable  to  take  him  into  cus* 
tody,  and  caused  him  the  same  day  to  be 
taken  before  a  Magistrate,  who  declined  to 
receive  the  complaint,  and  discharged  the 
plaintiff. 

It  was  contended,  for  the  defendant,  that 
he  was  justified  in  causing  the  plaintiff  to 
be  apprehended,  by  the  sUtute  7&8  Geo.  4. 
€•  30,  the  24th  section  of  which  enacu — 


<^That,  if  any  person  shall  wilfoBy  or 
liciously  commit  any  damage,  injury,  or 
spoil,  to  or  upon  any  real  or  personal  pro- 
perty whatsoever,  eitlier  of  a  public  or  private 
nature,  for  which  no  remedy  or  puniahment 
was  thereinbefore  provided,  every  such  per- 
son, being  convicted  thereof  before  a  Jus- 
tice of  the  Peace,  shall  forfeit  and  pay  such 
sum  of  money  as  shall  appear  to  the  Justice 
to  be  a  reasonable  compensation  for  the  da- 
mage, injury,  or  spoil  so  committed,  not 
exceeding  the  sum  of  dL" 

The  jury,  under  the  direction  of  the 
learned  Judge,  found  a  verdict  for  the 
plaintiff—- damages  20«.  Leave  was  given  to 
move  the  Court  that  this  verdict  might  be  set 
aside  and  a  nonsuit  entered,  if  the  Coort 
should  be  of  opinion  that  the  case  fell 
within  the  operation  of  the  above  statute. 

Mr.  Serjeant  Wilde,  in  hut  Easter  tern, 
obtained  a  rule  nut,  that  the  verdict  might 
be  set  aside  and  a  nonsuit  entered,  on  the 
grounds  urged  at  the  trial,  and  also  on  the 
ground  that  the  defendant  was  entitled  to 
notice  of  action,  under  the  41st  section  (1) 
of  the  act  referred  ta 

Mr.  Serjeant  Storks  and  Mr.  SerjeatU 
Bompas  shewed  cause. — ^Tliere  is  no  pre- 
tence whatever  for  saying  that  this  deifen- 
dant  was  acting  under  and  by  virtue  of  the 
statute  7  &  8  Geo.  4.  c.  80,  at  the  time  of 
the  trespass  complained  of.     The  words  of 
the  clause  are,  that  notice  shall  be  given  in 
all  cases  where  the  action  is  brought  ^  for 
any  thing  done  tn  purstuincrof  the  act  :**  it  is 
not  like  the  common  case  of  parties  acting 
under  colour  of  their  office.     In  oider  to 
justify  a  person  for  acting  even  in  execu- 
tion, or  in  pursuance^  of  any  act  of  parlia- 
ment, it  must  clearly  be  shewn  that  such 
party,  at  the  time,  intended  so  to  act.  Here, 
however,  there  is  not  a  shadow  of  fSut  or 
reason  to  suppose  that  this  defendant  was 
so  acting.     Xhe  contrary  appears  throiigh- 

(1)  By  which  it  is  enacted,  for  the  protec- 
tion of  Persons  acting  in  the  execution  of  the 
act — '*  That  all  actions  and  prosecutions  to  be 
commenced  against  any  person  for  any  thiitf 
done  in  pursuance  of  the  act,  shiJl  be  laid  and 
tried  in  the  county  where  -tha  feet  was  coow 
mitted,  and  shall  be  commenced  withm  six 
calendar  months  after  the  feet  committed,  and 
not  otherwise ;  and  notice  in  .writk^  cfutA  ac- 
turn,  and  of  the  cause  thereof,  shall  he  given  to 
the  irfendanJt  one  calendar  month  a<^  least  b^m 
the  commencement  of  the  action," 
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out  the  case :  it  cannot  by  any  poasibility 
be  aasamed  that  he  intended  to  act  in  pur- 
suance of  the  statute ;  unless  the  plaintiff 
bad  been  informed  of  that  fact  when  he  was 
taken  before  the  Magistrate,  how  could  he 
be  supposed  to  know  that  it  would  be  ne- 
cessary for  him  to  give  the  notice  required 
by  that  act  ?  In  the  case  of  Cook  v.  Leonard 
and  another  (%\  which  was  an  action  for 
assaulting  and  imprisoning  the  plaintiff,  the 
defence  at  the  trial  was,  that,  by  an  act  for 

? saving,  lighting,  &c.  the  town  of  Stroud 
where  the  alleged  assault  was  committed), 
power  was  given  to  the  constables,  &c.  to 
apprehend  idle  and  disorderly  persons, 
&c. ;  and  it  was  enacted,  '*  that  no  plaintiff 
should  recover  in  any  action  commenced 
against  any  person  for  anything  done 
in  execution  of,  or  under  the  authority 
of  that  act,  unless  notice  in  writing  should 
be  previously  given  to  the  person  in- 
tended to  be  sued,  twenty-eight  days  be- 
fore such  action  should  be  commenced:" 
it  was  held,  that  a  notice  was  necessary  in 
those  cases  only  in  which  the  party  against 
whom  the  action  was  brought  had  reason- 
able ground  for  supposing  that  the  thing  was 
done  in  execution  of  or  under  authority  of 
the 'Set :  and  Mr,  Justice  Bayley  there  said, 
''  Where  a  statute  gives  protection  to  per- 
sons acting  in  execution,  or  in  pursuance 
of  it,  all  persons  acting  under  its  provisions 
are  entitled  to  that  protection,  although  they 
exceed  their  authority  by  so  doing.  There 
mast,  however,  be  some  limits  to  that  rule, 
and  it  seems  to  me,  that  there  are  cases 
which  warrant  this  distinction.  If  an  officer 
does  any  act,  part  of  which  is,  and  part  of 
which  is  not,  authorized  by  the  statute ;  or, 
if  a  Magistrate  act  in  a  case  which  his  ge- 
neral character  authorizes  him  to  do,  the 
xpere  excess  of  authority  in  either  case 
does  not  deprive  the  officer  or  Magistrate 
of  that  protection  which  is  conferred  upon 
those  who  act  in  execution  of  it :  but 
where  there  is  a  total  absence  of  authority 
tp  do  any  part  of  that  which  has  been  done, 
the  party  doing  the  act  is  not  entitled  to 
that  protection.  There  are  certainly  some 
strong  cases  where  Magistrates,. acting  be- 
yond the  limits  of  their  authority,  have  been 
held  to  be  within  this  protection.  Thus  it 
has  been  held,  that  a  Magistrate  acting  upon 

(«)  6  B.  &  C.  351 ;  1.  c.  5  Uw  J.  Mag.Ca«.99. 


the  subject-matter  of  comptamt  brought  be- 
fore him,  though  it  arise  out  of  his  juris- 
diction, is  entitled  to  notice  of  action  ;  but, 
in  that  case,  the  act  of  parliament  would 
have  authorized  him  to  do  the  act  he  did, 

Erovided  the  subject-matter  of  complaint 
ad  arisen  within  his  jurisdiction.  In  Wei* 
ler  V.  Toke  (3),  one  Magistrate  having  com- 
mitted the  mother  of  a  basurd  child  forliot 
filiating  the  child,  it  was  held,  tliat  he  was 
entitled  to  the  notice  under  the  %4t  Geo.  2. 
c.  44,  though,  by  the  statute  of  Eliz.  c.  43. 
8.)S,  jurisdiction  over  the  subject-matter 
was  committed  to  two  Magistrates.  In 
Bird  V.  GwMton  (4),  the  act  of  parliament 
authorized  the  Magistrate  to  commit  a  dri- 
ver of  a  cart  for  riding  on  the  shafts  in  the 
highway.  The  Magistrate  committed  the 
party  for  being  on  the  shafu  while  the  cart 
was  standing  still ;  it  was  held,  that,  al- 
though the  commitment  was  illegal,  the  Jus- 
tice was  entitled  to  notice  of  action.  These 
cases  fall  within  the  general  rule  applicable 
to  this  subject,  viz.  that,  where  an  act  of 
parliament  requires  notice  before  action 
bix>ught,  in  respect  of  anything  done  in  pur- 
suance or  in  execution  of  its  provisions, 
those  latter  words  are  not  confined  to  acts 
done  strictly  in  pursuance  of  the  act  of  par- 
liament, but  extend  to  all  acts  done  bond 
fide^  which  may  reasonably  be  supposed  to 
be  done  m  pursuance  of  the  act.  BtU  where 
.  there  is  no  colour  for  svpposmg  that  the  act 
done  U  autkortMedt  then  notice  of  action  is  not 
neceitary.  Thus,  in  Lawton  v.  Miller  (5),  a 
custom-house  officer  seized  a  man  going 
abroad,  thinking  that  he  was  an  artificer. 
It  was  admitted,  that  a  custom-house  of- 
ficer had  no  right  to  seize  an  artificer,  but 
it  was  contended  that  he  was  entitled  to 
notice  of  action..  A  verdict  was  found  for 
the  plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit,  and  upon  motion 
the  Court  refused  the  rule.  In  Morgan  v. 
Palmer  (6),  the  Mayor  of  Yarmouth*  who 
was  also  a  Justice,  exacted  from  a  publican 
a  fee  of  4«.  upon  renewing  his  license ;  the 
latter  brought  an  action  to  recover  it  back, 
but  it  was  held,  that  the  fee  was  not  taken 
in  discharge  of  the  official  duties  of  the 
Mayor  as  Magistrate,  and  therefore,  that 


(3)  9  East.  364. 

(4)  94  Geo.  3. 

5)  Easter,  1818,  MSB. 

6)  SB.&C.7S9;  fccSLaw  Jown* K.B.14S. 
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CASES  CONNECTED  WITH 


.1829.     ■»    „  „  • 

February.)    ^"°=*  '•  '""• 

Notice  of  Action — where  necessary. 

The  plaintiff  was  employed  by  a  private 
individual  in  making  a  new  road  across  com^* 
ffion  lands  belonging  to  a  townslup.  The 
Fenn-reeve,  or  person  having  the  care  of  the 
iowA  landsf  fauUng  the  plaintiff  thus  ireS' 
passings  desired  him  to  desist,  and  on  his  re* 
fusing  so  to  dot  caused  him  to  be  apprehend* 
ed  and  taken  before  a  Magistrate,  who  re* 
fused  to  receive  the  charge.  The  plaintiff 
thereupon  brought  trespass  against  the  defers 
dant : — Held,  that  the  latter  was  entitled, 
under  the  4lst  section  of  the  7  ^'  S  Oeo.  4, 
c.  80,  to  a  month's  notice  of  action. 

This  was  an  action  against  the  defendant 
for  assaulting  and  taking  the  plaintiff  into 
custody,  and  carrying  him  before  a  Magi- 
strate. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Holroydi 
at  the  last  Summer  Assizes  for  the  county 
of  Suffolk,  it  appeared  that  the  plaintiff 
was  employed  by  one  Sir  Charles  Blois  in 
carting  and  spreading  beach  or  shingle  on 
certain  common  lands  belonging  to  the 
town  of  Wilberswick,  in  the  county  of 
Suffolk,  without  any  authority,  and  to  the 
injury  of  the  inhabitants  and  persons  entitled 
to  pasturage  there,  for  the  purpose  of  form- 
ing a  road.  The  defendant  was  the  Fenn- 
reeve,  or  person  employed  by  the  town  to 
make  entries  of  cattle  depastured  on  the 
town  lands,  and  to  receive  the  monies  paid 
for  them,  to  impound  cattle  found  damage 
feasant  there,  and  generally  to  do  all  acta 
connected  with  the  management  of  tlie  town 
property.  The  defendant,  acting  in  his 
capacity  of  Fenn-reeve,  and  finding  the 
plaintiff  thus  trespassing  on  the  common, 
repeatedly  desired  him  to  desist,  telling  him 
that  he  would  otherwise  be  treated  as  a  wil- 
ful trespasser;  and,  on  his  refusal  so  to  do, 
ordered  a  constable  to  take  him  into  cus- 
tody, and  caused  him  the  same  day  to  be 
taken  before  a  Magistrate,  who  declined  to 
receive  the  complaint,  and  discharged  the 
plaintiff. 

It  was  contended,  for  the  defendant,  that 
he  was  justified  in  causing  the  plaintiff  to 
be  apprehended,  by  the  sutute  7&8  Geo.  4. 
e.  30,  the  24th  section  of  which  enacu-*- 


*'  Thatt  if  any  person  shall  wilfully  or 
liciously  commit  any  damage,  injury,  or 
spoil,  to  or  upon  any  real  or  personal  pro- 
perty whatsoever,  eitlier  of  apublic  or  private 
nature,  for  which  no  remedy  or  punishment 
was  thereinbefore  provided,  every  such  per- 
son, being  convicted  thereof  before  a  Jus- 
tice of  the  Peace,  shall  forfeit  and  pay  s«ch 
sum  of  money  as  shall  appear  to  the  Justice 
to  be  a  reasonable  compensation  for  the  da- 
mage, injury,  or  spoil  so  committed^  not 
exceeding  the  sum  of  dL'* 

The  jury,  under  the  direction  of  the 
learned  Judge,  found  a  verdict  for  the 
plaintiff— damages  20«.  Leave  was  given  to 
move  the  Court  that  this  verdict  might  be  set 
aside  and  a  nonsuit  entered,  if  the  Coort 
should  be  of  opinion  that  the  case  fell 
within  the  operation  of  the  above  statute. 

Mr»  Serjeant  Wilde,  in  last  Easter  term, 
obtained  a  rule  nisi,  that  the  verdict  might 
be  set  aside  and  a  nonsuit  entered,  on  the 
grounds  urged  at  the  trial,  and  also  on  the 
ground  that  the  defendant  was  entitled  to 
notice  of  action,  under  the  41st  section  (1) 
of  the  act  referred  to. 

Mr.  Serjeant  Storks  and  Mr.  Serjeani 
Bompas  shewed  cause. — ^There  is  no  pre- 
tence whatever  for  saying  that  this  defen- 
dant was  acting  under  and  by  virtue  of  the 
statute  7  &  8  Geo.  4.  c.  80,  at  the  time  of 
the  trespass  complained  of.  The  words  of 
the  clause  are,  that  notice  shall  be  given  in 
all  cases  where  the  action  is  brought  "  for 
any  thing  done  m  pursuance o£  the  act :"  it  is 
not  like  the  common  case  of  partiea  acting 
under  colour  of  their  office.  In  order  to 
justify  a  person  for  acting  even  in  execu- 
tion, or  in  pursuance,  of  any  act  of  parlia- 
ment, it  must  clearly  be  shewn  that  such 
party,  at  the  time,  intended  so  to  act.  Here, 
however,  there  is  not  a  shadow  of  fact  or 
reason  to  suppose  that  this  defendant  was 
so  acting.    ^^^  contrary  appears  through- 

(1)  By  which  it  is  enacted,  for  the  protec- 
tion of  persons  acting  in  the  execution  of  the 
act — '*That  all  actions  and  prosecutions  to  be 
commenced  against  any  person  for  any  thinr 
done  in  pursuance  of  the  act,  shall  be  laid  and 
tried  in  the  county  where  -the  fact  was  eoo»- 
mitted,  and  shall  be  commenced  within  six 
calendar  months  after  the  fact  coounitled,  and 
not  otherwise ;  and  notice  in  writi^  of  such  m> 
tion,  and  of  the  cause  thereof,  shall  he  given  to 
the  drfendanJt  one  calendar  month  el^  least  b^frt 
the  commencement  of  the  action.'^ 
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out  the  case :  it  cannot  by  any  poasibility 
be  assamed  that  he  intended  to  act  in  pur- 
suance of  the  statute ;  unless  the  plaintiff 
had  been  informed  of  that  fact  when  he  was 
taken  before  the  Magistrate,  how  could  he 
be  supposed  to  know  that  it  would  be  ne- 
cessary for  him  to  give  the  notice  required 
by  that  act  ?  In  the  case  of  Cook  v.  Leonard, 
and  another  (2\  which  was  an  action  for 
assaulting  and  imprisoning  the  plaintiff,  the 
defence  at  the  trial  was,  that,  by  an  act  for 

? saving,  lighting,  &c.  the  town  of  Stroud 
where  the  alleged  assault  was  committed), 
power  was  given  to  the  constables,  &c.  to 
apprehend  idle  and  disorderly  persons, 
&c. ;  and  it  was  enacted,  '*  that  no  plaintiff 
should  recover  in  any  action  commenced 
against  any  person  for  anything  done 
in  execution  of,  or  under  the  authority 
of  that  act,  unless  notice  in  writing  should 
be  previously  given  to  the  person  in- 
tended to  be  sued,  twenty-eight  days  be- 
fore such  action  should  be  commenced:" 
it  was  held,  that  a  notice  was  necessary  in 
those  cases  only  in  which  the  party  against 
whom  the  action  was  brought  had  reason** 
able  ground  for  supposing  that  the  thing  was 
done  in  execution  of  or  under  authority  of 
the^ct :  and  Mr.  Justice  Bayley  there  said, 
**  Where  a  statute  gives  protection  to  per- 
sons acting  in  execution,  or  in  pursuance 
of  it,  all  persons  acting  under  its  provisions 
are  entitled  to  that  protection,  although  they 
exceed  their  authority  by  so  doing.  There 
must,  however,  be  some  limits  to  that  rulci 
and  it  seems  to  me,  that  there  are  cases 
which  warrant  this  distinction.  If  an  officer 
does  any  act,  part  of  which  is,  and  part  of 
which  is  not,  authorised  by  the  statute  ;  or, 
if  a  Magistrate  act  in  a  case  which  his  ge- 
neral character  authorizes  him  to  do,  the 
mere  excess  of  authority  in  either  case 
does  not  deprive  the  officer  or  Magistrate 
of  that  protection  which  is  conferred  upon 
those  who  act  in  execution  of  it:  but 
where  there  is  a  total  absence  of  authority 
tp  do  any  part  of  that  which  has  been  done, 
the  party  doing  the  act  is  not  entitled  to 
that  protection.  There  are  certainly  some 
strong  cases  where  Magistrates,. acting  be- 
yond the  limits  oftheir  authority,  have  been 
held  to  be  within  this  protection.  Thus  it 
has  been  held,  that  a  Magistrate  acting  upon 

(«)  6 B.  &  C. 351 ;  1. c.  5  Uw  J.  Mtg.Cas.99. 


the  subject-matter  of  comptamt  brought  be- 
fore him,  though  it  arise  out  of  his  juris- 
diction, is  entitled  to  notice  of  action  ;  but, 
in  that  case,  the  act  of  parliament  would 
have  authorised  him  to  do  the  act  he  did, 

Erovided  the  subject-matter  of  complaint 
ad  arisen  within  his  jurisdiction.  In  ffi?^ 
kr  V.  Toke  (3),  one  Magistrate  having  com- 
mitted the  mother  of  a  bastard  child  for  hot 
filiating  the  child,  it  was  held,  tliat  he  was 
entitled  to  the  notice  under  the  24  Geo.  2. 
c.  44,  though,  by  the  statute  of  Eliz.  c.  43. 
B»ft,  jurisdiction  over  the  subject-matter 
was  committed  to  two  Magistrates.  In 
Bird  V.  Gtmston  (4),  the  act  of  parliament 
authorized  the  Magistrate  to  commit  a  dri- 
ver of  a  cart  for  riding  on  the  shafts  in  the 
highway.  The  Magistrate  committed  the 
party  for  being  on  the  shafu  while  the  cart 
was  standing  still ;  it  was  held,  that,  al- 
though the  commitment  was  illegal,  the  Jus- 
tice was  entitled  to  notice  of  action.  These 
cases  fall  within  the  general  rule  applicable 
to  this  subject,  viz.  that,  where  an  act  of 
parliament  requires  notice  before  action 
brought,  in  respect  of  anything  done  in  pur- 
suance or  in  execution  of  its  provisions, 
those  latter  words  are  not  confined  to  aca 
done  strictly  in  pursuance  of  the  act  of  par- 
liament, but  extend  to  all  acts  done  bond 
fide^  which  may  reasonably  be  supposed  to 
be  done^in  pursuance  of  the  act.  But  where 
.  there  is  no  colour  for  mppozing  that  the  act 
done  is  authorized,  then  notice  of  action  is  not 
necessary.  Thus,  in  Lawton  v.  Miller  (5  ),  a 
custom-house  officer  seized  a  man  going 
abroad,  thinking  that  he  was  an  artificer. 
It  was  admitted,  that  a  custom-house  of- 
ficer had  no  right  to  seize  an  artificer,  but 
it  was  contended  that  he  was  entitled  to 
notice  of  action*.  A  verdict  was  found  for 
the  plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit,  and  upon  motion 
the  Court  refused  the  rule.  In  Morgan  v. 
Palmer  (6),  the  Mayor  of  Yarmouth*  who 
was  also  a  Justice,  exacted  from  a  publican 
a  fee  of  4«.  upon  renewing  his  license ;  the 
latter  brought  an  action  to  recover  it  back, 
but  it  was  held,  that  the  fee  was  not  taken 
in  discharge  of  the  official  duties  of  the 
Mayor  as  Magistrate,  and  therefore,  that 

(3)  9  £ast»  364. 

(4)  S4  Geo.  3. 

5)  Euter,  1818,  MSB. 

6)  SB.&C.7S9;  •.c.SLaw  Jo«Q«  K.B.145. 
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ke  wflt  wmT  entitled  to  nolieew  Then,  to 
appiif  the  priiicq»lee  to  be  collected  fhmi 
theee  cues  to  the  present : — Had  tlie  defeii<> 
dant  in  this  case  any  colour  for  acting  as  he 
did?  Had  he  any  reasonable  ground  for 
sHpfxieing  that  he  was  acting  in  pursoance 
or  exeeution  of  the  act  of  parliament  ?  I 
think  that  they  had  no  reasonable  grouniie 
fbr  thinking  that  the  act  of  parliament  gave 
them  any  power  to  act  as  they  did ;  and 
that  being  8o»  I  amof  opinion,  that 'the  ruie* 
for.a.new  trial  nrnst  be  made  absobice.''  So* 
here,  if  the  defendant  had  acted  bond  fide 
under  an  act  of  parliament,  he  weald  have' 
been  entitled  U>  notice,  even  although  h» 
had  in  some  degree  exceeded  the  protection 
thereby  afforded  him.  In  the  ease  of  Looker 
vt  Htdoomh^  which  was  an  action  similar  to- 
the  psesenc,  and  brought  for  an*  act  alleged 
te  have  been  done  by  virtue  of  the  aot  now 
under  consideration,  Lord  Chief  Justioe- 
Best,  in  his  judgment,  says  (7) :  *^  An- act  of 
parliament,  which  takes  away  the  right  of 
trial  by  jury^  and  abridges  the  liberty  of 
the  subject,  ought  to  receive  the  strictest 
construction ;  nothing  should  be  holden  to- 
came  under  its  openscion  thav  is  not  en^ 
pnessly^  wiiliin  the  letter  and  spirit  of  the* 
aot.  If  the  Courts  were  to  decide  upon  a 
diflbrent  principle,  the  law  whioh  has-been* 
the  sabject  of  discussion  this  day  would 
beoeme  an  intolerable  grievanoe,  placing  the* 
libertyof  the  subject  in  the  hands  of  any 
owner  of  prop^ty  who'might  think  himsetf 
aggrieved  ay  a  claim  of  right/' 

Mr.  Serjeant  WHde^  in  support  of  the- 
rule. — The  facte  of  the  case  clearly  shew 
that  the  defendant  was  acting  under  a  sop^ 
position  thathewas4ittthoriaed  by  the  statute- 
in  question  to  do  the  act  complained  of« 
The  defendant  was  the  Fean-reeve  ap- 
pointed by  the  town,  and,  as  such,  it  was 
lusduty  to  take  care  of  the  town  lands,  and 
to  prevent  encroachments  thereon.  The^ 
plaintiff  was  found  cutting  turf  tliere,-  and* 
doing  damage  to  the  land ;  and  slthough, 
under  the  former  act,  it  wa»  held-  to  be  ne- 
cessary, that  the  trespass  should  bema^i^ 
canes  as  well  as  wilful,  the-  words  being- 
"  wilAil  ofid  malicious,"  yet  by  the  late  acs 
the  words  are  extended,  and  are  '*  if  any 
person  shall  wilfully  or  maliciously,  &c.*' 
The  defendant,  therefore,  had  reasonable 


gtotnid-feir  supposing  tnt  ne  #tke  attftno- 
rised  to  takewplamtiff'bel^e  a  Magfk- 
trate,  and  there^e  was  entitled  to  notice; 
If  he  had  been*  warraMed  by  the  act  ier 
what  he*  did;  there  wonM  be*  no  occasion  for 
any  notice ;  for  in  that  case,  proof  of  the 
fhets  would  be  a- suffieiem  answer  to  tte 
acfienr  The  true  question  then-is,  wastfab 
defendant  anting  bond  fide  in  the  supposi- 
tion d^at  the  pkintvlF  was  doing  an*  injvny 
to  thelatti  ?  If  so,  hew^s  clearfy  cntftlt^  to 
notice,  akhough*  he  might  be  mistaken  in  the 
course  he  adopted  fbr  preventing  the  injury. 
In  6My-v;  the  ffilis  an&Berki  Cemal  Cam* 
ptmf(9)^  where  a  canal  company  were  en- 
powered  to  supply  the  canal  with  water 
fMtn>  aH  streams  whatsoever  within  the  dis- 
tsnce  of  two  thonsand  yards,  except  as 
theveinaf^r  mentioned,  with  a  proviso,  diat 
nothing  therein  should  extend  to  anthorise 
them  to  take  water  front  certain  specified 
streams  between  the  I6ih  of  Jiroe  and  the 
10th  of  September,  except  only,  that,  if 
one  of  those  streams  shotdd  overflow,  the 
same  might  be  taken  into  the  candl*  so 
long-  as  such  overflowing  should  eontin^ 
and  that  all  actions  shoidd  be  bi^anght  fir 
anything  done  m  parmoiice  of  the-eteU  or  m 
the  eteectOhn  of  ike  powers  aitd  avtkoritm 
h^ore  gwen,  within  six  calendar  months 
after  the  fact  committed ;  or,  in  case  of  a 
continuation  of  damages,  within  three  cden- 
dap  tnontfes  after  the  committing  snch  da« 
mages  should  have  ceased, — it  was  hdd, 
that  the  taking,  and  continuing  to  take  die 
water  by  the  company  frotii  the  specified 
streams  during  the  prohibited  times,  might 
nevertheless  be  so  far  a  thing  done  in  exe- 
cfltion  of  the  powers  and  authorities  given 
them  by  the  act,  as  to  entitle  the  company 
to  the  protection  of  the  act  as*  to  the  tine 
of  commencing  dte  action  agaiRSt  then. 
I»  giving  judgment  in  that  case,  Lbfd  St- 
lenborough  said,  ^  We  are  called'  upon  to 
put  a  general  constructkm  on  the  terms 
of  this  act  of  parliamenti  and  to  say  whether 
tlie  thing  done  hy  the  company  can  be  eotf- 
sidered  as  so  fkr  done  in  putnuance-  of  the 
aet,  or  in  the  exeeution  of  its  powers  and 
audiorittes,  as  to  bo  withiii  the  Itnritied  pro- 
tection of  the  act^  though  what'  hat  bee» 
done-  by  them  is-notbiNrne  out  in  its  Ml 
legality  by  the  cotnwe'thas  they  have  pop* 


(7)  4  Biag.ass. 
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4^ed.  The  wi^  in  wlndi  the  statute  SU 
Geo.  2,  c.  44*  vvae  construed  by  Lord  Keiif- 
^oa(9),  seems  to  have  bee^i  much  like  the 
coostructiou  ive  are  now  giving  to  tliis 
tict ;  for  he  thought,  that«  if  a  person  does 
an  act  within  the  limits  of  his  official  autho* 
xity,  but  exercises  that  authority  impro* 
perly,  or  abuses  the  discretion  placed  in 
him,  ea  Uwii  the  statute  extends.  I  do  not 
know  precisely  what  is  the  difference  in- 
tended  l)y  the  legislature,  between  the  words 
'in  pursuance  of  the  act,'  and  *in  execu- 
tion of  the  powers  and  authorities  before 
given;'  but  suppose  the  legislature  might 
mean  by  (he  one  a  mere  literal  parstiance 
of  the  act,  and  by  the  other,  when  the  p«r<^ 
ties  have  reason  to  believe  that  they  are 
acting  in  executioa  of  it.  That  does  not 
apply  to  a  constable,  because  he  has  no  au- 
thority but  what  he  derives  from  his  warrant. 
A  copy  of  his  warrant  may  be  demanded  of 
him,  and  obedience  to  it  is  bis  defence,  and 
will  be  his  protection  under  the  statute ;  but 
he  is  not  to  cover  himself  under  it  where 
the  warrant  gives  him  no  power,  because 
that  would  be  allowing  too  much  to  the  or- 
dinary ministers  of  the  law." 

By  the  CourL — We  are  of  opinion,  that 
this  was  a  case  in  which  the  defendant  was 
entitled  to  the  notice  required  by  the  act  to 
be  given ;  for,  if  he  had  acted  legally  in 
causing  the  plaintiff*  to  be  apprehended* 
he  stood  in  no  need  of  a  notice  ;  but,  hav- 
ing exceeded  the  authority  given  him  by 
that  act,  he  was  entitled  to  we  protection 
that  the  law  intended  to  throw  round  him. 
The  law  on  this  subject  is  clearly  establish- 
ed, particularly  since  the  case  of  Oaby  v. 
the  fViUs  and  Berks  Caned  Company,  If 
the  notice  was  confined  to  cases  where  the 
matter  might  be  justified,  there  would  be 
no  occasion  for  the  clause.  The  defendant 
had  a  right  to  proceed  under  the  statute. 
The  plaintiff,  therefore,  should  have  given 
the  proper  notice  before  he  commenced  his 
action  ;  and  as  he  did  not  do  so,  he  ought 
to  have  been  nonsuited. 

Rule  abioluk^ 

(9)  In  the  cSM  of  Alcock  ••  Andrews,  S  £sp. 
Rep.  542. 
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Game  Laws — Servant  df  qualified  person. 

The  unqwdified  sereanLiif^  qualified  peir^ 
son  is  not  juetffied  in  firing  t^ a  gun/or  the 
deiteuciien  ofigamet  ilm^gh  in  the  presence 
emd  by  the  authority  of  his  mastert  who  is 
Umself  mot  usisig  a  gim  at  the  time. 

TUs  «ame  be&re  the  Ck>uit  in  the  form 
of  a  tule  to  shew  cause  wl;^  a  certiorari 
should  not  issue  to  remove  « .conviction,  in 
order  to  the  same  being  q[uashed. 

The  defendant  was  convicted  under  the 
£th  Anne,  c.  14.  s.  4.  fior  keeping  and  usiqg  . 
a  gun  to  kill  and  destroy  game.  The  facts 
were,  that  on  the  2nd  of  September  IS^l; 
the  defiindant  (not  being  qualified)  was  seen 
with  a  gun  an  his  hand  shooting  at  a  par* 
Iridge.  But  in  his  defence  it  was  proved 
that  he  was  in  the  .presence  of  Mr.  Lee,  a 
qualified  person,  who  stated  that  the  defen^ 
dant  was  employed  by  him  as  his  servant 
to  accompany  bias  into  the  field  sporting* 
This  person  did  not  ahoot,  nor  use  any  gua 
for  the  purpose.  He  atated  that  the  par- 
tridge was  shot  for  his  use  by  the  defendant 
as  his  servant.  The  Justice  conceived  tliat 
this  did  not  J4Mtify  die  defendant  under  the 
ect ;  and  acoordiogly  convicted  hhn  in  th^ 
penalty  of  6/. 

Mr,  CampbeUt  in  support  of  the  convic- 
don.— The  defendant  was  not  protected  by 
the  presence  of  Mr.  Lee.  If  the  case  of 
Lewie  v.  Taylor  (I)  should  be  cited,  it 
may  be  admitted  as  an  authority  that  an 
unqualified  person  may  join  in  the  amuse- 
ment of  hunting.  The  case  of  The  King  v. 
Taylor  (ft)  was  to  the  same  effect;  but 
those  cases  have  no  bearing  upon  the  pre- 
sent. Hunting,  as  was  observed  by  Lord 
EUenborough  in  the  former  case,  is  not  a 
soliury  amusement ;  but  here,  who  was 
the  person  that  had  the  pleasure  and  the 
amusement  of  the  sport?  Undoubtedly 
it  was  the  defendant. 

Mr*  Tayburdt  contrii. — The  statute  does 
not  name,  a  gun  i  but  an  *'  engine"  for  die 
destruction  of  game,  within  which  descrip- 
tion it  may  be  admitted  the  gua  may  be 
classed.    But  it  was  decided,  in  the  case  of 
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(1)  16  East,  49, 
{9}  13lfl«4af. 
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Walker  y.  Mill${S),  that  an  unqualified  per- 
son, who,  by  the  orders,  and  in  the  pre- 
sence of  Ihs  master,  a  qualified  person,  set 
on  his  master's  ground  a  trap  jfor  hares,  and 
afterwards  finding  a  hare  therein,  carried  it 
according  to  the  order  of  his  master,  whb 
'  'was  not  present  when  the  hare  was  found, 
was  not  liable  to  the  penalty.  It  was  there 
admitted,  even  by  the  counsel  against  the 
defendant,  that  if  his  master  had  placed  the 
trap,  and  had  taken  his  servant  with  him  to 
examine  what  was  in  it,  there  would  have 
been  no  ground  for  charging  him. 

IMr.  Justice  Bayley. — ^You  see  the  opi- 
nion of  the  Court  was,  that  the  defenda  tt 
had  not  been  using  the  snare.] 

Nor  had  the  defendant  here  been  using 
the  gun,  except  for  tlie  purposes  of  his 
roaster.  Something  has  been  said  abput 
the  pleasure  and  amusement  of  the  sport ; 
but  these  could  not  have  been  fully 
enjoyed  by  the  servant.  He  merely  sup- 
plied the  mechanical  means  of  discharging 
the  gun,  probably  with  accuracy  of  aim  ;  but 
his  pleasure  and  amusement  must  be  very 
mitigated,  seeing  that  his  master  miyrht 
have  stopped  his  sport  at  a  moment,  when- 
ever he  pleased,  either  from  caprice  or  from 
any  other  cause.  This,  however,  is  a  topic 
which  shews,  as  was  said  by  the  Lord  Chief 
Justice  Dallas,  in  the  case  of  Walker  v. 
Millst  that  "  cases  of  this  description  ge- 
nerally run  into  very  nice  distinctions.''  In 
such  a  case,  even  if  the  authority  were  not 
(which  it  is  submitted  it  is)  in  favour  of 
the  defendant,  the  Court  would  not  enter- 
tain the  conviction  against  the  defendant 
upon  a  nice  distinction,  but  would  give  him 
the  benefit  of  any  doubt. 

Mr,  Justice  Bayley, — ^If  the  case  could  be 
carried  to  any  ulterior  court,  we  might  pro- 
ably  think  it  better  to  let  it  be  so  carried, 
and  not  express  any  decided  opinion  on  a 
subject  of  so  much  importance.  But,  as  it 
•  cannot  be  so  carried,  it  may  be  better  that 
we  decide  it  at  once.  I  think,  then,  that 
the  cases  which  have  been  cited  are  mate- 
rially different  from  the  present^  In  the 
cases  of  The  King  v.  Taylor^  and  Lewis  v. 
TViy/br,  it  was  properly  decided  that  the 
master  was  the  person  who  was  using  the 
dog.    So,  in  the  case  of  Walker  ▼,  MtUs^  it 

(S)  f  B.&  B.4;  4  Moore,  49. 


was  the  master  who  was  using  the  trap.  The 
master  was  present  at  the  setting  of  the 
trap,  which  was  placed  by  his  order  upon 
his  own  land.  Now,  here,  the  thing  ttsolia 
the  gun  ;  but  it  is  not  the  master  who  kills. 
My  difficulty  in  reconciling  those  cases  with 
the  present  would  be,  that  if  you  were  to 
lay  down  that  a  gun  might  be  used  by  a 
servant,  I  do  not  see  why  a  master  might 
not  have  twenty  servants  at  one  and  the 
same  time,  using  each  a  gun.  I  see  no 
limit  to  it ;  the  gun,  from  the  nature  of  the 
case,  requires  a  personal  use  of  it.  The 
use  of  a  dog,  or  of  a  snare,  is  different. 

Mr,  Justice  Liitledale, — I  am  of  the  same 
opinion  ;  I  think  the  act  of  using  is  the  act 
of  the  person  who  fires  the  gun. 

Mr,  Justice  Parke, — I  think  the  case  dif- 
fers materially  from  those  of  the  using  of 
the  dogs  and  the  snare.  It  is  the  person 
who  pulls  the  trigger,  that,  for  such  a  pur- 
pose as  this,  is  the  person  who  uses  the 
gun.  The  case  of  Walker  v.  Milis^  re- 
specting the  snard,  is  very  different ;  for 
there  the  snare  was  placed  by  the  order  and' 
in  the  presence  of  the  master,  who  was 
annoyed  by  rabbits  and  vermin  in  different 
parts  of  his  land. 

Rule  disehargedm 

'  [See  the  cases  and  notes  on  this  sulject 
in  Chitty*s  Game  LawSt  p.  74,  and  C^Uy's 
Collection  of  the  Statutes,  409.] 
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Poor  Rate — Inefuality-^Lands,  Houses^ 
and  Coal  Mines, 

1.  The  Court  will  not  disturb  a  poor^rute 

an  the  ground  of  an  alleged  tiieigiiaii^,  loi- 

less  that  inequality  mamfestly  appear  on  ike 

face  of  the  rate,  • 

St,  in  calculating  the  annual  value  of  the 
subject  of  rate,  th^e  is  no  obfetAian  to  the 
allowing  for  the  increased  expense  aliendmg 
ike  repairs  and  gradual  decay  of  houees,  asSl 
the  gradual  exhaustion  of  coai-miiief ,  wAca 
compared  with  the  fxed  and  perwmnem 
nual  value  of  land. 

Therefore^  a  rate  upon  lands,  hamseSf 
coal  mines^  made  upon  two  Mrde  ^  lAe 
aimmaX  rm  of  ih^Umde^  and  i^pon  odEy  me 
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half  of  the  net  annual  rent  of  the  houses  and 
coal-minest  was  held  to  be  good. 

The  defendant,  with  other  parishioners  of 
the  parish  ofStoke-upon-Trent,  in  the  county 
of  Stafford,  was  rated  for  the  relief  of  the 
poor.  He  appealed,  contending  that  the  rate 
was  disproportionate,  in  not  assessing  the 
proprietors  of  certain  coal-mines  within  the 
parish,  upon  the  same  scale  as  occupiers  of 
land  were  rated.  The  Sessions,  afler  mak- 
ing some  alterations,  not  material  for  the 
present  purpose,  confirmed ,  the  rate,  sub- 
ject to  a  case,  which,  after  stating  the  be- 
fore-mentioned circumstances  in  detail,  thus 
proceeded : — 

In  the  above  rate,  which  was  made  upon 
a  recent  survey  and  valuation  of  the  rate- 
able property  in  the  parish  of  Stoke-upon- 
Trent,  the  occupiefs  of  farms,  lands,  and 
tithes,  and  also  of  market-tolls  throughout 
the  said  parish,  were  assessed  in  respect  of 
such  property  respectively,  upon  two  thirds 
of  their  estimated  net  yearly  rent  payable 
to  the  landlord ;  and  the  occupiers  of  houses, 
pot-works,  and  every  other  description  of 
building,  and  also  the  occupiers  of  collieries 
and  coal-mines,  were  assessed  in  respect  of 
such  property  respectively,  upon  only  one 
half  their  estimated  net  yearly  rent,  or  roy- 
alty, payable  to  the  landlord.  In  the  same 
rate  the  lessees  of  certain  water-works  were 
assessed  in  respect  of  their  water-works  and 
water-pipes  within  the  parish,  upon  only  one 
half  of  their  estimated  yearly  rental  value ; 
but  the  rate  was  amended  by  the  Court  as 
to  them,  by  assessing  them  upon  two  thirds 
of  such  rental  value,  being  in  the  same  pro- 
portion as  in  the  case  of  land. 

The  question  for  the  consideration  of  the 
Court  was,  whether,  as  the  occupiers  of 
farms,  lands,  tithes,  market-tolls,  and  water- 
works, throughout  the  said  parish,  were 
assessed  upon  two-thirds  of  their  estimated 
*ttet  yearly  rent  payable  to  the  landlord,  the 
several  undermentioned  occupiers  of  collie- 
ries and  coal-mines  ought  not  to  be  rated  in 
the  like  proportion  upon  two  thirds  of  the 
estimated  net  yearly  mine-rent,  or  royalty, 
paid  to  the  landlord,  instead  of  upon  one 
half  as  charged  in  the  said  rate. 

If  the  Court  should  be  of  opinion  that 
the  said  occupiers  of  collieries  and  coal- 
mines ought  to  have  been  assessed  in  the 
■aid  rate  upon  two  thirds  of  the  estimated 
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net  yearly  mine-rent,  or  royalty,  paid  to  the 
landlord,  it  was  agreed  between  the  parties, 
that  the  said  rate  should  be  amended  by 
charging  the  said  several  occupiers  of  col- 
lieries and  coal-mines  in  the  said  rate,  in 
the  sums  set  opposite  their  respective  names 
in  the  first  column  of  figures  hereunder 
written,  instead  of  the  sums^  mentioned  in 
the  second  column  of  figures,  and  now 
charged  to  them  in  the  said  rate. 

[Then  followed  a  list  of  the  names  and 
sums  charged  in  the  rate,  as  allowed  by 
the  Sessions,  with  a  list  of  sums  to  be  sub- 
stituted in  case  the  Court  should  be  of 
opinion  that  the  Sessions  had  proceeded  on 
a  wrong  principle.] 

Mr.  Shutt  and  Mr,  Godson^  in  support  of 
the  rate. — The  Sessions  are  to  judge  of  the 
proportionate  value  of  the  different  species 
of  property ;  and  unless  the  Court  perceive 
that  the  rate  has  proceeded  on  an  errone- 
ous principle,  they  will  confirm  it.  In  the 
case  of  The  King  v.  Brograve{\\  the  Court 
observed  that  they  could  not  disturb  the 
rate,  unless  they  perceived  it  to  be  mani- 
festly unequal.  And,  with  reference  to  a 
distinction  in  the  mode  of  rating,  accord- 
ing to  the  different  nature  of  the  properties. 
Lord  Mansfield  observed,  "There  should  be 
a  difference  made  between  lands  and  houses^ 
for  there  are  several  charges  incident  to 
houses,  (as  repairs,  window  taxes,  and  such 
like  deductions  and  outgoings,)  which  do  not 
fall  upon  lands  to  lessen  their  value."  And 
in  T fie  King  v.  the  Inhabitants  of  Sandwich  on 
Swannage(9,\  the  Court  confirmed  an  order 
of  Sessions,  which  had  looked  to  local  cir- 
cumstances in  proportioning  the  rate.  Lord 
Mansfield  there  observed,  that  there  could 
be  no  general  rule  as  to  the  proportion  be- 
tween lands  and  houses ;  and  that  it  must 
depend  upon  local  circumstances.  So,  in 
The  King  v.  Hardy  {p\  the  Court  held, 
that  unless  they  could  see  that  upon  the 
face  of  the  rate  it  was  unequal,  they  would 
not  interfere.  This  opmion,  so  often  ex-^ 
pressed  by  Lord  Mansfield,  was  adopted 
by  Lord  Kenyon,  in  its  terms,  in  the  case  of 
The  King  v.  the  Aire  and  Calder  Naviga- 
tion  (4).  From  these  authorities,  then,  it  i« 
clear  that  the  other  side  are  to  shew  an  in> 

(1)  4  Bttrr.  t491. 
(S)  t  Doug.  563. 
(5)  8  Cowp.  579. 
(4)  2  Term  Rep.  665. 
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equality  in  point  of  principle.  Every  rea- 
son, however,  which  can  be  suggested,  is  in 
support  of  the  principle  upon  which  this 
rate  has  been  made.  The  difference  in 
point  of  expense  and  hazard  in  the  work<> 
ing  of  coal-mines,  and  the  cultivating  of 
land,  must  be  obvious ;  and,  independent 
of  this,  it  is  to  be  remembered,  that,  in  the 
case  of  coal-mines,  the  capital  itself  in  the 
course  of  time  becomes  exhausted. 

Mr^  Alder  son  and  Mr.  Whateley* — ^There 
is  a  manifest  inequality  upon  the  face  of 
this  rate ;  the  rate  is  made  upon  the  n€t 
value  of  each  description  of  property.  The 
calculation,  to  arrive  at  the  net^  has  given 
the  proprietors  of  collieries  all  the  advan- 
tage of  the  deductions  they  claim  in  respect 
of  the  nature  of  their  property,  and  yet 
they  have  the  same  advantage  again  in  re- 
spect of  their  being  rated  at  only  half,  in;^ 
stead  of  two  thirds,  of  the  annual  value. 
In  the  case  of  The  King  v.  Sellers  and 
OtherSi  Inhabitants  of  Leckenham  (5),  the 
Court  quashed  the  rate  where  it  appeared 
to  be  unequal,  although  the  Sessions  had 
found  that  this  mode  of  rating  contained  a 
relative  equality. 

The  Court  took  time  to  consider,  and  tin's 
day — 

Mr,  Justice  Bayley  delivered  the  judg- 
ment.— After  stating  the  facts,  the  learned 
Judge  proceeded. — The  question  then  was, 
whether  this  rate  had  been  made  upon  a  good 
principle?  Whether  there  was  anything 
upon  the  face  of  it  to  shew  that  it  was  un- 
equal ?  It  was  not  denied,  that  in  general 
the  Sessions  are  the  proper  judges  of  the 
question  as  to  relative  equality ;  but  it  was 
admitted  on  the'  other  hand,  by  those  who 
were  in  support  of  the  rate,  that  if  the 
Sessions  had  proceeded  upon  a  wrong  rule, 
the  rate  could  not  be  supported.  The  ques- 
tion, then,  at  last  becomes  reduced  to  this  : 
Can  we  say,  that  they  have  proceeded  upon 
a  wrong  rule  ?  We  are  of  opinion^  that 
there  may  be  a,  fair  difference  in  the  pro- 
portion by  which  you  fix  the  annual  rent  of 
each  description  of  property ;  and  we  see 
no  objection  to  the  classing  of  houses  apd 
colh'eries  together.  And  we  think  there  is, 
in  this  respect,  no  difference,  whether  the 
person  rated  be  the  occupier,  or  the  tenant, 

(5)  Cald.  5f f . 


or  the  owner.  When  a  rate  is  made  upon 
collieries  and  houses,  and  other  property  of 
that  description,  and  is  also  made  upon 
lands,  we  think  an  allowance  may  fairly  be 
made  for  the  cost  of  reproducing  the  sub- 
ject (where  it  is  capable  of  being  repro- 
duced), whiclr  is  in  a  course  of  exhaustion, 
and  which  will,  in  many  cases,  become  en- 
tirely expended.  This  applies  in  a  par- 
ticular  manner  to  collieries.  We  think, 
therefore,  that  the  Sessions  were  warranted 
ip  making  a  difference  in  the  principle 
which  should  guide  the  rating  of  each  de- 
scription of  property ;  and  we  see  nothing 
upon  the  face  of  the  rate  which  leads  to  a 
belief  that  the  proportion  is  wrong.  Some 
reliance  was  placed  by  the  counsel  against 
the  rate,  upon  the  word  "  net" ;  and  it  was 
contended,  that  this  must  mean  the  sum 
which  is"  left  after  every  deduction.  This, 
if  well  founded,  is  an  objection  that  would 
affect  the  whole  of  the  rate  ;  but  we  can- 
not give  such  an  interpretation  to  the  word. 
For  the  purposes  of  this  rate,  it  may  mean 
''  net,  after  deducting  taxes  and  the  charges 
of  collection  ;"  and  this  construction,  which 
seems  to  be  a  reasonable  one,  will  support 
the  rate.  The  term  "  rent"  does  not  of 
necessity  import  annual  profit,  or  yearly 
value.  For  these  reasons,  we  are  of  opinion 
that  the  judgment  of  the  Sessions  was  right, 
and  that  their  order  should  be  confirmed. 
Order  of  Sessions  confirmed. 


THB  ZING  V,  BSNl.  THOMAS. 
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Poor  Rate — Canal  Companies — Occvpo- 
fio». 

1.  In  general,  where  a  Canal  Compamf 
have,  authority  given  them  by  act  of  parlia- 
ment to  make  a  public  river  navigaipls,  wiUk 
the  usual  powers  to  carry  the  obfect  inio  efeet^ 
they  are  not,  for  the  purposes  of  poor  raie^ 
"  occupiers"  of  the  land  which  is  the  bed  i^ 
the  river, 

2.  But  where,  in  pursuance  of  those  pow- 
ers, they  make  euls  and  locks  uptm  land 
which  has  been  purchased  by  them,  they  mm 
liable  to  be  rated  as  occupiers,  in  resped  of 
those  cuts  and  locks. 

The  company  of  proprietors  of  tbe  oa- 
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vigation  of  the  river  Avon,  were  rated  for 
the  relief  of  the  poor  of  the  parish  of 
Keynsham,  in  the  county  of  Somerset.  Upon 
appeal,  the  Sessions  made  an  order,  subject 
U>  the  opinion  of  the  Court,  upon  a  case  of 
which  the  following  is  the  substance. 

CASE. 

The  rate  was  in  these  terms — "  Benjamin 
Thomas,  and  the  other  proprietors  of  the 
navigation  of  the  river  Avon,  from  Hanham 
Mills  to  the  city  of  Batli ;  for  locks,  sluice, 
cut,  and  land  covered  with  water,  being 
part  of  tlie  river  Avon  in  this  parish  ;  and 
for  profits  arising  from  the  same  by  carriage 
of  merchandize  and  persons  thereupon; 
being  a  proportionate  part  of  the  tolls  col- 
lected and  received  in  respect  of  merchan- 
dize and  persons  carried  upon  the  river 
Avon,  from  and  to  Hanham  Mills,  to  and 
from  the  city  of  Bath. 

The  notice  of  appeal  stated  in  substance, 
that  the  proprietors  of  the  navigation  were 
not  occupiers  of  the  locks,  sluices,  and  cut, 
or  the  land  covered  with  water.  The  ob- 
jections were  stated  in  several  forms ;  some 
collectively,  and  others  distinctly*  The 
facts  bearing  on  the  question  respecting  the 
liability  of  the  proprietors  were  the  fol- 
^  lowing : — 

The  river  Avon  was  made  navigable  soon 
aAer  the  passing  of  the  10th  Anne,  cap.  8, 
entitled,  "  An  act  for  making  the  river 
Avon,  in  the  counties  of  Somerset  and 
Gloucester,  navigable  from  the  city  of  Bath; 
to  or  near  Hanham  Mills,"  and  made  so  under 
the  authority  of  that  act  by  the  proprietors 
of  the  navigation,  the  predecessors  of  the 
appellants.  By  the  47  Geo.  5,  entitled, 
*'  An  act  for  enabling  the  proprietors  of  the 
navigation  of  the  river  Avon,  in  the  counties 
of  Somerset  and  Gloucester,  from  the  city 
of  Bath,  to  or  near  Hanham  Mills,  to  make 
and  maintain  a  horse  towing-path,  for  the 
purpose  of  towing  or  haling,  with  horses  or 
otherwise,  boats^  lighters,  and  other  vessels, 
up  and  down  the  said  river,"  further  powers 
were  given  to  the  said  proprietors. 

The  river  has  continued  to  the  time  of 
the  rate  navigated  and  navigable  ;  and  the 
proprietors  have  received  the  tolls,  rates, 
and  duties  given  by  the  said  acts,  or  either 
of  them,  from  all  passengers  and  goodtf 
passing  on  the  river.  No  part  of  the  tow- 
ing path  mentioned  in   the   said  act  of 


the  47  Geo.  d.  is  within  the  respondent 
parish. 

A  certain  cut  was,  before  the  passing  of 
the  last-named  act,  made  in  the  respondent 
parish,  as  part  of  the  navigation  of  the  river; 
and  a  certain  lock  within  the  said  parish, 
and  in  the  said  cut,  was  at  the  same  time 
constructed  at  the  expense  of  the  proprietors, 
for  the  purpose  of  the  navigation,  and  under 
the  provisions  of  the  said  statute  of  Anne, 
and  both  have  been  and  still  are  used  for 
the  same  purposes  by  persons  paying  tolls, 
rates,  and  duties  to  the  proprietors.  And 
the  proprietors  have,  and  still  do,  under  the 
powers  of  the  said  statute  of  Anne,  from 
time  to  time  as  need  requires,  clear,  scour, 
and  cleanse  the  bed  of  the  river. 

The  clear  annual  amount  of  the  tolls, 
rates,  and  duties,  received  by  virtue  of  the 
said  statute  of  Anne,  on  the  navigation, 
which  is  eleven  miles  in  length,  is  4000/. 
per  annum. 

The  length  of  the  river  in  the  respon- . 
dent  parish  is  three  miles. 

The  length  of  the  cut  in  the  said  parish 
is  three  hundred  yards.  No  specific  toll, 
rate,  or  duty,  is  payable  for  passing  the 
lock  or  cut. 

For  the  purposes  of  the  tolls,  rates,  and 
duties,  the  cut  and  lock  are  parts  of  the 
navigation  of  the  said  river.  The  cut  and 
lock  are  substitutes  for  the  natural  river. 

None  of  the  appellants  reside  within  the 
parish  of  the  respondents. 

The  question  for  the  Court  was,  whether 
the  appellants  were  rateable  for  the  whole, 
or  any  part  of  the  subject  matter  of  the  rate. 

If  the  Court  were  of  opinion  that 
the  whole  was  rateable,  the  rate  to  be  con- 
firmed. 

If  they  were  of  opinion  that  the  cut  and 
lock  only  was  rateable,  the  rate  to  be 
amended  by  reducing, 

Annual  vdue,  5L 

Amount  of  assessment,  2s,  td. 

If  they  were  of  opinion  that  the  lock 
only  was  rateable,  then  the  rate  to  be 
amended  by  reducing, 

Annual  value,  2/.  \0s. 

Amount  of  assessment,  1  s,  Qd* 
If  they  were   of  opinion   that   no   part 
was  rateable,  the  rate  to  be  quashed. 

The  case  was  twice  argued,  once  before 
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Mr.  Justice  Bayley  and  Mr.  Justice  Little- 
dale,  at  tbe  Sittings  before  Michaelmas 
term  1828 ;  and  a  second  time  in  full  court 
this  term. 

Mr.  Jeremy  and  Mr,  Moody  contended 
that  the  proprietors  were  liable  to  the  full 
amount  of  the  rate. 

Mr,  Campbell,  Mr.  Rogers,  and  Mr* 
Bere,  appeared  for  the  proprietors. 

The  arguments  urged  on  behalf  of  the 
parish,  to  shew  the  liability  of  the  proprie- 
tors, were  in  substance  as  follows : — 

The  proprietors,  by  tbe  provisions  of  the 
acts  of  parliament,  have  that  description  of 
interest  in  the  bed  of  the  river,  which  ren- 
ders them  occupiers  of  the  soil.     Mollis  v. 
Goldfinch  (I)  is    distinguishable   from   the 
present  case,  although  it  will  be  mainly  re- 
lied upon  by  the  other  side.    The  Court,  in 
construing  the  particular  local  act  in  that 
case, — held,  that  the  soil  did  not  pass  to 
the  proprietors  of  the  navigation  ;  observ- 
ing that  the  whole  purpose  of  the  act  might 
be  accomplished  without  a  purchase  of  the 
soil.     Here,  it  is  difficult  to  suppose,  tliat 
all  the  powers  could  be  exercised  without, 
at  least,  an  occupation  of  the   soil.     The 
proprietors  are    expressly   empowered    to 
widen,  deepen,  cleanse  and  scour  the  bed  of 
the  river.    They  are  empowered  to  exercise 
a  complete  control  over  the  whole  of  the 
river  throughout  its  course ;  and  to  make 
erections  and  buildings ;  and  they  have  con- 
structed locks  and  sluices  in  such  parts  as 
they  have  considered  necessary.     The  case 
of  Buckeridge  v.  Flight  (2)  is  material  with 
reference  to  the  nature  of  the  interest  which 
the  proprietors  took  in  the  soil.     It  was  a 
case  decided  by  Lord  Alvanley  respecting 
a  share  in  this  very  company.     The  ques- 
tion was,  whether  it  passed  by  a  testamen- 
tary paper  not  executed  in  the  presence  of 
three  witnesses.     It  came  before  his  Lord- 
ship upon  the  Master's  report,  which  set 
out  the  facts  and  the  act  of  parliament  then 
in  force.     After  noticing  Lord  Coke's  defi- 
nition of  an  hereditament,  he  says,  ''  What 
constitutes  in  point  of  law  a  real  heredita- 
ment ?  The  definition  given  by  Lord  Coke 
will,  without  the  least  doubt,  apply  to  this 
case  ;  and  when  the  cases  I  mentioned  are 
considered,  it  will  appear,  the  Judges  who 

(l)lB.&C.205;!eD.  &R.dl6:  iLawJoorn. 
K.B.  91. 

(t)  %  Vesey,  jun.  tf62. 


decided  them  had  no  intention  to  shake 
that  definition,  which  is  fully  comprehensive 
enough  to  include  the  present  subject. 
There,  Lord  Coke  is  speaking  of  the  statute 
DeDonis;  and  according  to  that  passage, 
every  hereditament  which  in  any  degree 
arises  out  of  land,  affects  the  same,  or  is 
exercisable  within  the  same,  has  all  the  pro- 
perties of  real  estate.  There  are  certainly 
hereditaments  which  may  be  made  to  de- 
scend from  ancestor  to  heir,  that  do  not  in  any 
degree  affect  the  realty ;  as,  personal  annui- 
ties, and  offices,  not  having  any  eoncem 
with  land.  They  may  descend  as  tene- 
ments, but  may  be  liable  to  alienation  ex- 
clusive of  the  provisions  of  that  statute. 
When  we  come  to  try  the  question  by  the 
test  of  that  definition,  it  would  be  strange 
to  say  that  this  right  of  making  all  these 
cuts  and  erections,  and  reserving  certain 
tolls  payable  by  all  persons  and  goods  na- 
vigating that  part  of  the  river,  does  not 
savour  of  the  realty.  It  not  only  does,  but 
it  partakes  of  it.  It  is  not  the  soil,  which  I 
hold  would  hardly  pass  to  tbe  grantee,  but  it 
is  a  right  arising  out  of  the  soil ;  the  land 
itself  includes  every  profit  that  can  be  made 
out  of  the  land.  Therefore,  this  act  can- 
not be  construed  to  have  tdsen  out  of  the 
proprietors,  and  given  to  this  corporation^ 
the  soil :  but  it  has  given  them  a  right  in 
and  over  the  soil,  and  certain  real  rights 
arising  in  and  out  of  the  soil. 

"  The  act  establishing  the  new  river  was 
referred  to  as  the  foundation  of  the  rights  of 
that  company ;  but  that  act  is  vastly  infe- 
rior to  the  powers  they  exercise.  I  cannot 
find  anything  in  it  but  a  right  of  making 
a  cut  of  a  certain  width  to  convey  water 
to  London.  That  is  all  that  is  given  by  that 
act.  There  must  be  some  subsequent  act; 
for  they  lay  pipes  in  alieno  solo,  and  go  much 
further ;  and  it  is  acted  upon  as  real  estate ; 
and  recoveries  are  suffered,  and  fines  levied 
upon  it.  There  is  no  difference  between 
that  property  and  this.  I  am  told  of  a  late 
case  in  the  Court  of  King's  Bench,  in  which 
such  a  right  as  this  was  held  to  be  real 
estate.  If  this  is  so,  and  Lord  Coke's  de- 
finition is  right,  it  only  remains  to  try  this 
question  by  that  test.  I  have  no  difficulty 
in  saying,  that  whenever  a  perpetual  inhe- 
ritance is  granted,  which  arises  out  of  lands, 
or  is  in  any  degree  connected  with,  or,  as  it 
is  emphatically  expressed  by  Lord  Coke, 
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exerciseable  within  it,  it  is  that  sort  of 
property  the  law  denominates  real ;  and  can* 
not  pass  by  a  will  without  three  witnesses/* 
So  that  the  judgment  of  Lord  Alvanley  is 
clearly  in  favour  of  the  argument,  that  the 
interest  taken  by  these  proprietors  in  the  soil 
was  an  interest  savoring  of  the  realty.  This 
mode  of  interpreting  acts  of  this  description, 
and  dealing  with  property  of  this  nature,  is 
also  supported  by  the  cases  of  The  King 
V.  the  Trent  and  Mersey  Navigation  Com- 
pany (3) ;  Rex  v.  Palmer  (A)  ;  the  opinion 
of  Mr.  Justice  Duller  in  Rex  v.Jolliffe{5)\ 
Rex  V.  Bell  (6).  The  case  is  also  distin-> 
guishable  from  Rex  v.  Weaver  Navigation  (7) 
and  Rex  v.  the  Inhabitants  of  Liverpool  (8). 
In  those  cases  the  judgment  against  the  rate 
went  chiefly  on  the  ground  of  the  tolls  being 
applicable  to  public  purposes.  In  the  case 
of  a  Gas  Company,  the  use  of  the  soil  for 
the  purpose  of  introducing  the  pipes,  was 
held  sufficient  to  render  the  Company  liable 
as  occupiers :  Rex  v.  the  Brighton  Gas 
Company  (9).  In  Rex  v.  Nicholson  (10), 
which  was  the  case  respecting  tolls  of  a 
ferry,  Mr.  Justice  Bay  ley  treats  the  propri- 
etors of  canals  as  occupiers  of  the  soil.  The 
same  principle,  in  favour  of  the  present  rate, 
is  to  be  deduced  from  the  case  of  The  King 
V.  Coke  (1 1)  (the  light-house  case).  The  case 
o£  Dyson  v.  Collick  (Ift)  is  an  authority  to 
shew  that  these  proprietors  might  have 
maintained  trespass  for  breaking  and  enter- 
ing their  cuts  or  sluices  ;  and  this  is  a  pro- 
per test  to  try  the  question  of  occupancy. 

The  arguments  urged  to  shew  that  the 
proprietors  were  not  rateable  were  in  sub- 
stance as  follows : — 

The  proprietors  are  not  rateable  at  all ; 
either,  in  respect  of  the  bed  of  the  river,  or  the 
cut,  or  the  sluice.  They  are  not  the  owners 
or  the  occupiers  of  any  land  within  this  parish. 

(3)  1  B.  &  C.545  ;  2  D.  &  R.  75t. 

(4)  1  B.&  C.  546;  s.  c.  SD.  &  R.  795. 

(5)  8  Term  Rep.  94. 

(6)  7  Term  Rep.  598. 

(7)  7  B.  &  C.  70,  in  note ;  5  Law  Joum.  Mag. 
Casef ,  l(yg. 

(6)  7  B.&  C.  61 ;  5  Law  Joum.  Mag.  Caaea,  145. 

(9)  5  B.  &  C.  466;  3D.  &  R.  308;  4  Law  Joum. 
K.B.  214. 

(10)  12  East  330. 

(11)  5  B.  &  C.  797  ;  8  D.  &  R.666;  5  Law 
Jottra.  Mag.  Cases.  8. 

(lf)5Bam.&Ald.600« 


The  act  of  parliament  which  created  their 
powers  gave  them  no  interest  of  any  kind  in 
the  land;  they  gave  merely  an  easement.  The 
trying  whether  trespass  could  be  maintained 
is  undoubtedly  a  good  criterion ;  but  tres- 
pass could  not  be  maintained  by  these  pro- 
prietors ;  for  the  occupation  was  never  di- 
vested out  of  the  owners  of  the  land,  and  they 
are  tlie  persons  who  could  maintain  trespass. 
All  that  the  proprietors  have  a  right  to  do, 
is  to  enter  as  occasion  may  require,  and 
deepen,  widen,  and  cleanse.  The  river  is 
open  and  navigable  to  all  his  Majesty's  sub- 
jects upon  payment  of  tolls,  which,  under 
certain  restrictions,  may  be  demanded.  It 
is  impossible  to  distinguish  this  from  the 
case  of  the  ferry  which  has  been  cited;  and 
in  which  it  was  held,  that  the  owner  of  the 
ferry  was  not  rateable.  The  same  was  in  prin* 
ciple  laid  down  in  Rex  v.  Ellis  (IS),  where 
the  owner  of  a  fishery  was  held  rateable, 
because  the  words  of  the  grant  gave  him  an 
interest  in  the  soil.  There  may  be  a  fish- 
ery in  the  present  case ;  but  the  owner  of  the 
fishery  unconnected  with  the  soil  would  not 
be  liable  to  be  rated.  Why,  then,  are  these 
proprietors  to  be  rated,  who  have  merely  a 
right  oC  going  along  the  stream  or  against 
the  stream,  with  power  occasionally  to  wi* 
den,  deepen,  and  cleanse  the  bed  ?  They 
have  the  power  to  make  the  cuts  without 
buying  the  land.  The  cases  of  Mollis  v. 
Goldfinch  and  The  Duke  of  Newcastle  v. 
Clark  (14)  are  decisive  to  shew  that  tres- 
pass could  not  be  maintained  by  the  pro- 
prietors. 

The  following  cases  were  also  cited  as 
bearing  upon  the  question,  and  as  tending 
in  principle  against  the  liability  :  Rex  v . 
the  Severn  and  Wye  Railway  Company  (1 5) ; 
Rex  V.  Bell  (10)  i    The  if  ay  or  and  Bw' 

f  esses  of  Nottingham  v.  Lambert  (17) ;  and 
)avison  v.  Gill  {18). 

The  Court  took  time  to  consider. 

Between  the  time  of  the  argument  and  that 
of  the  judgment,  the  case  of  The  King  v.  the 
Mersey  and  Irwell  Navigation  Company, 
which  follows  this,  was  heard  and  decided. 

(13)  lMau.&  801.652. 

(14)  8  Taunt.  602 ;  2  Moore,  666. 
(l5)2BaTii.&  Aid.  646. 
(16)5Mbu.  &Sel.  221. 

(17)  Willee,  116. 

(18)  1  East,  64. 
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On  the  9th  of  February  the  judgment 
was  delivered  by — 

Lord  Tenierden. — The  rate  wae  origi- 
nally made  on  the  lands  covered  with  water, 
being  part  of  the  river  Avon,  and  upon  a 
cut  or  canal,  and  upon  a  lock ;  and  the 
Court  of  Quarter  Sessions  struck  out  that 
part  of  the  rate  which  related  to  the  land 
covered  with  water,  being  part  of  the  river 
Avon,and  quashed  the  rate  as  to  that,  and  con- 
firmed it  as  to  the  eut  and  the  lock,  and  thus  re- 
ducing the  sum  fromlOO/. :  altering  100/.  to 
5/.,  and  21,  lOs,  to  24,  6d,  There  was  another 
case  of  The  King  v.  the  Trustees  of  the 
Mersey  and  Irwell  Navigation^  also  argued 
during  the  present  term,  in  which  the  ques- 
tion was,  respecting  land  covered  with  water, 
being  part  of  the  navigable  river,  which 
was  the  same  as  in  the  present  case.  We 
thought,  upon  the  argument  of  that  case, 
that  the  navigable  river  was  not  land  in  the 
occupation  of  the  trustees;  and  conse- 
quentlyi  that  part  of  the  rate,  in  that  case, 
could  not  be  sustained,  and  we  think  the 
same  in  the  present  case.  We  agree  with  the 
Quarter  Sessions  in  deciding,  that  the  cut,  or 
navigable  canal,  which  was  actually  made 
by  this  company  upon  land  purchased  by 
them,  and  the  lock  which  is  erected  on  it, 
are,  according  to  all  the  authorities,  fit  sub- 
jects for  the  poor  rates ;  and  that  being  the 
opinion  of  the  Court,  and  our  opinion  being 
conformable  to  that  of  the  Court  of  Quarter 
Sessions,  the  effect  is,  that  the  rule  for  set- 
ting Aside  the  order  of  the  Court  of  Quarter 
Sessions  must  be  discharged. 

Order  of  Sessions  confirmed. 


1829 
Feb 


J9.     ") 
.4.    S 


THE  XIMO  t;.  THE    MERSEY  AND 
IRWELL  NAVIGATION  COMPANY. 


The  company  were  rated  for  the  relief 

of  the  poor  of  the  township  of  Barton-upon- 

Irwell,  in  the  county  palatine  of  Lancaster. 

The  annual  value  at  which  they  were  rated 

was  reduced,  on  appeal,  by  the  Sessions  to 

2600/.     The  rate  was  in  other  respects 

confirmed,  subject   to  the  opinion  of  the 

Court  on  a  case  of  which  the  following  is 

the  substance. 

CASE. 

By  an  act  of  parliament  passed  in  the 
seventh  year  of  the  reign  of  King  George 
the  First,  intituled,  "  An  act  for  making 


the  rivers  Mersey  and  Irwell  navigable  from 
Manchester  to  Liverpool,  certain  under- 
takers therein  named  were  empowered  to 
make  them  navigable  and  passable.  The 
act,  as  given  in  the  case,  contained  a  num- 
ber of  provisions,  which  it  does  not  appear 
necessary  to  state  in  detail.  They  were  the 
powers  usually  given  in  canal  acts :  power  to 
take  tonnage  at  certain  rates;  to  make 
towing-paths ;  to  erect  gates,  bridges,  &c. ; 
and  to  prevent  overflow.  The  company 
were  incorporated  by  act  of  parliament  of 
the  4th  Geo.  8,  Then  came  the  foUowing 
statement  of  facts. 

The  appellants,  and  the  undertakers,  from 
whom  they  derive  their  title,  have,  at  very 
heavy  costs  and  charges,  and  in  pursoanee 
of  the  powers  granted  them  by  the  said  act, 
made  and  maintained,  and  still  do  maintain 
and  continue  navigable,  the  said  rivers  from 
Liverpool  to  Manchester.  They  have  made 
and  kept  in  order,  by  repairing  with  gravel 
and  sand,  towing-paths  by  the  side  of  the 
whole  line  of  the  navigation,  by  cutting 
away  the  brows,  levelling  of  the  lands,  and 
erecting  bridges  over  brooks  and  ditches 
crossing  the  towing-path ;  they  pay  rent  lor 
the  towing-path  along  some  parts  of  the 
line.  Wherever  they  have  not  booght 
land,  they  pay  rent  for  the  towing-padhs. 
The  towing-paths  are  not  fenced  off  from 
the  adjoining  lands,  except  in  a  few  placet ; 
and  in  these  instances,  the  fences  have  been 
made  and  are  maintained  by  the  owners  of 
the  adjoining  land,  and  not  by  the  appel- 
lants :  but  gates  have  been  erected  by  the 
company,  at  the  fences  between  adjoimi^ 
fields,  where  the  land-owners  have  required 
it,  to  prevent  cattle  trespassing,  and  siKfa 
gates  are  maintained  by  the  appeUsmts.  The 
banks  between  the  river  aAd  the  towing- 
path,  have  been  repaired  sometimes  by 
the  appelhints,  but  chiefly  by  the  land- 
owners, who  have  in  that  case  been  supplied 
by  the  appellants  with  stone  and  materials 
at  a  low  price,  to  induce  them  to  make  such 
repairs. 

When  the  navigation  is  i'mpeded,  the  ap- 
pellants scour  and  dredge  the  river,  apply- 
ing the  gravel  and  sand  so  taken  out  to  the 
repairs  of  the  towing-paths,  and  selling  the 
surplus  when  they  have  more  gravel  and 
sand,  than  is  necessary  for  that  purpose.  In 
several  parts  of  the  navigation,  the  appel- 
lants have  made  new  navigable  cuts,  con- 
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necting  different  parts  ^f  the  river.  Three 
such  cuts,  of  the  breadth  of  eight  yards 
each,  and  being  altogether  nine  hundred  and 
thirty-eight  yards  in  length,  have  been  made 
and  are  now  used  by  the  appellants  in  the 
township  of  Barton-upon-Irwell.  The  land 
necessary  for  these  cuts  belongs  to  the  ap- 
pellants; and  was  taken  by  thenp,  under 
the  powers  of  the  act,  and  compensation 
made  to  the  land-owners  pursuant  thereto ; 
the  length  of  the  navigation  within  the  town- 
ship of  Barton-upon-Irwell,  is  nine  miles 
seven  furlongs. 

Six  miles  and  a  half  of  the  towing-path  is 
within  the  township  of  Barton-upon-Irwell ; 
and  the  residue  tliereof  is  in  other  townships/ 

There  are  several  weirs  and  locks  on  the 
navigation,  erected  and  maintained  by  the 
appellants  within  the  township  of  Barton- 
upon-Irwell  ;  and  the  surplus  water  held  up 
by  one  of  the  said  weirs  is  taken  from  the 
appellants  by  the  proprietors  of  a  neigh- 
bouring mill,  who  pay  an  annual  rent  to  the 
appellants  for  it. 

A  very  large  traffic  is  carried  on  along 
the  navigation  in  flats  and  other  vessels,  be- 
longing in  part  to  the  appellants,  and  the 
residue  to  other  persons,  who  employ 
them  in  the  carriage  of  goods  between 
Manchester  and  Liverpool. 

The  tonnage  actually  received  by  the  ap- 
pellants from  other  persons,  together  with 
the  tonnage  which  would  be  received  by 
them  if  the  vessels  so  employed  by  them- 
selves were  the  property  of  other  persons, 
amounts  to  a  large  sum ;  and  the  propor- 
tion thereof  payable  in  respect  of  die 
length  of  the  navigation  and  towing-paths, 
in  the  township  of  Barton-upon-Irwell, 
amounts  to  the  sum  of  ftGOOL 

The  appellants  contended  that  they  were 
not  rateable  at  all  for  pr  in  respect  of  the 
property  rated ;  or,  if  rateable  at  all,  that 
they  were  only  rateable  for  and  in  respect 
of  the  cuts,  and  not  in  respetct  gf  the  rest 
of  the  navigation  and  towing-paths.  And, 
tliat  in  such  case,  they  ought  only  to  be 
rated  in  the  proportionate  part  of  the  said 
sum  of  2G00^.,  which  should  be  considered 
payable  in  respect  of  the  lengths  of  the  said 
cuts.  And  further,  that  they  were  not 
rateable  for  tonnage  upon  their  own  ves- 
sels, which  paid  no  such  duty. 

But  the  Court  of  Quarter  Sessions  held, 
that  the  appellants  were  liable  to  be  rated 


for  the.  whole  line  of  navigation  within  the 
township  of  Barton-upon-Irwell  in  respect 
of  the  land  taken  and  used  by  them  for  the 
Mersey  and  Irwell  navigation,  the  towing- 
path,  weirs,  locks,  cuts  and  sluices;  but 
assessed  the  annual  value  of  the  profits  at 
2600/.,  and  ordered  the  sum  to  be  reduced 
accordingly. 

It  was  agreed,  that  the  several  acts  of 
parliament  for  making  and  regulating  the 
said  navigation,  should  be  taken  as  part  of 
this  case,  and  re&rred  to  as  such. 

The  case  was  argued  by 

Mr,  Courienay,  Mr.  Slarkitf  and  Mr, 
Arfnstrongf  in  support  of  the  .order  of  Ses- 
sions. 

SirJames  Scdrleit^  Mr,  John  Williams^ 
Mr,  Cobman,  Mr,  Bromi,  and  Afr.  AgVumby^ 
for  the  company. 

The  arguments  were  the  same  as  those 
which  were  urged  in  the  case  of  The  King 
V.  Thomas,  except  that,  on  the  part  of  the 
company,  it  was  stated,  that  the  present 
rate  could  not  be  maintained,  even  for  a 
part,  inasmuch  as  the  whole  subject  matter 
was  rated  altogether;  while,  in  The  King  v. 
Thomast  the  rating  was  separately  appor- 
tioned on  the  cut,  the  sluice,  &c.  But  to 
this  it  was  observed,  by  Mr,  Justice  Bayley^ 
that  the  Court  might  send  the  case  back  to 
the  Sessions,  to  introduce  the  proper  sums  if 
they  found  it  practicable,  as  was  done  in  the 
case  of  The  King  v.  the  Hull  Dock  Com'^ 
panyi^l). 

Lord  Tenterden, — I  think  the  company 
are  not  rateable  as  occupiers  of  the  land 
covered  with  water  ;  the  navigation  of  the 
ancient  river.  The  order  of  Sessions  there- 
fore must  be  quashed  ;  but  non  constat  that 
the  rate  should  be  altogether  quashed.  For 
some  parts,  I  think  they  may  be  rateable  : 
the  cuts  abd  the  other  subject  matter,  free 
from  the  objection  as  to  the  land  covered 
with  water,  the  navigation  of  the  ancient 
river. 

Mr,  Justice  Bayley, — At  first  I  was  dis- 
posed to  think  that  they  were  liable  for  the 
ancient  river;  but,  on  consideration,  I  think 
they  are  not.  My  first  impression  was,  that 
they  might  be  treated  as  occupiers  of  the 
land  covered  with  water,  but  I  think  they 
cannot.     The  soil  does  not  belong  to  them ; 

(1)  3  B.  &  C.  516 ;  a.  c.  3  D.  &  R.  359. 
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they  have  but  a  qualified  right,  a  mere 
eaaement.  Where  they  buy  the  land  and 
make  cuts,  they  msy  be  coiuidered  as  oc- 
cupiers ;  and  lo  where  they  erect  weira 
and  dams  :  but  the  case  roust  go  back  to  tho 
Sessiom,  that  the  rate  may  be  altered,  if  it 
can  be  done.  We  ahould  be  doing  great  in- 
justice if  we  were  to  quash  the  whole  rate. 

Mr.  Jatlice  LillUdaU. — I  do  also  think 
that  the  cose  should  go  back  to  the  Sessions, 
that  they  may  if  posiible  mould  the  rate  so 
that  it  can  he  supported.  I  think,  however, 
the  parish  will  have  great  difficulty  in  mak- 
ing any  part  of  this  subject  matter  the  sub- 
ject of  a  rate.  How  can  it  be  said  that  the 
locks  produce  so  much  T  At  all  events,  \ 
am  clearly  of  opinion  that  they  are  not 
liable  in  respect  of  the  ancient  river  ;  and  I 
therefore  agree  that  the  order  which  con- 
firms the  whole  rata  should  be  quashed. 

Mr.  Jtulice  Parke. — I  am  of  the  same 
opinion.  Some  of  the  earlier  cases  on  this 
subject  do  not  appear  to  me  to  have  proceed- 
ed on  sound  principle  ;  but  the  case  of  The 
King  V.  the  Iit/iabilanit  of  Tynemoulh{2) 
aettled  the  question;  and  decided  that  a 
mere  eaaement  is  not  rateable.  Now  this 
company  had,  I  think,  only  a  special  limited 
power  as  to  the  bed  of  the  river.  No  one 
can  be  properly  considered  as  an  occupier 
for  this  purpose,  unless  he  has  an  exclusive 
right  to  a  portion  of  the  soil.  That  is  the 
case  with  Gas  Companies,  who  have  the 
right  to  lay  their  pipes  jn  the  soil :  as  to  the 
locks  and  the  towing-paths,  if  the  company 
hare  the  property  in  the  land,  they  are 
rateable.  The  quantity  and  amount  are  for 
the  decision  of  the  Sessions.  Many  acts 
which  have  been  done  by  this  company  are, 
1  think,  referable  to  their  powers,  and  not 
occupancy. 
ler  of  SeMiUmi  tpuuhei. 


June  m.  i 
Poor  Lamt — Former  Adjudication. 

■•  Where,  upon  the  Itearing  of  an  appeal,  a 
former  order  of  Seitiont,  quaihing  an  order 
of  removal  betneen  the  tame  parishes,  »  re- 


lied  upon  ty  one  parly,  it  is  competent  to  the 
other  party  to  give  evidence  of  the  grounde 
upon  nhkh  that  order  of  Sessions  was  tnade  ; 
and  if  it  appear  that  they  were  independent 
of  the  merits,  the  order  it  not  conclutioe. 

Two  Justices,  by  order,  dated  3rd  of  No- 
vember 1827,  adjudged  John  AUport,  Jao* 
his  wife,  and  their  four  children,  to  be  set- 
tled in  the  parish  of  Shrawley,  in  the  county 
of  Worcester,  and  the  order  directed  their 
removal  to  that  parish,  from  the  parish  ot 
Abberley  in  the  said  county,  to  which  they 
had  become  chargeable.  The  execution  of 
this  order  was  suspended,  by  reason  of 
the  illness  of  the  pauper,  John  AUport. 
Whether  the  order  had  been  served  on  the 
parish  offlcersof  Shrawley, did  not  disiinctly 
appear.  They,  however,  gave  notice  of  ap- 
peal for  the  Epiphany  Sessiooa.  The  re- 
spondent partan  officers,  conceiving  the  ap- 
peal to  be  premature,  did  not  attend  at  the 
Sessions ;  and  there  the  order  of  removal 
was  quashed  as  mformal,  at  the  instance  of 
the  appellants. 

Subsequently,  on  the  *9th  of  Febmary 
1828,  the  respondent  parish  officers  ob- 
tained another  order  of  removal,  in  eSieet 
an  dterms  similar  to  the  former  one ;  and 
under  this  order  the  paupers  were  removed. 
Another  notice  of  appeal  was  given,  and  at 
the  Easier  Sessions  both  parties  appeared 
by  counsel.  The  appellants  put  in  the 
order  of  Sessions,  made  at  the  Epiphany 
Sessions,  which  ordered  the  first  order  of 
removal  to  be  quashed.  The  counsel  for 
the  respondents  offered  to  give  evidence  to 
shew  on  what  ground,  and  for  what  reaaona, 
the  Court  had  quashed  that  order ;  hut  the 
Court  refused  to  hear  the  evidence,  obserr- 
ing  that  the  first  judgment  was  condusive 
between  the  parties. 

Early  in  this  term  Mr,  ShtUt  bad  roored 
for  ft  rule  to  shew  cause  why  a  writ  of  Mim- 
damut  should  not  isaiie,  commanding  tbe 
Justices  to  enter  continuances,  and  at  the 
next  Sessions  to  receiva  evidence  of  the 
grounds  on  which  the  former  order  of  re- 
moval had  been  quashed  ;  and  to  bear  and 
finally  determine  the  merits  of  the  appeal. 
On  moving  for  the  rule,  he  cited  the  case 
of  The  King  v.  the  InJiathtanle  of  Wheeloek 
(1).     In  that  case,  the  respondents'  order 

(1)  5  Bam.  tc  Ciws.  Sll. 
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bad  been  quashed  for  want  of  proof  of  the 
chargeability  of  the  person  removed ;  and 
the  Sessions  had  quashed  the  order  of  re« 
moval  generally,  Refusing  to  make  a  special 
entry  of  the  ground  upon  which  they  had 
quashed  the  order.  The  respondents,  ap- 
prehensive that  this  judgment  might  con* 
elude  them  when  they  obtained  another  or- 
der of  removal,  applied  to  this-  Court  for  a 
mandamus  to  compel  the  Sessions  to  make 
a  special  entry  of  the  ground  upon  which 
the  order  was  auashed.  But  the  application 
was  refused,  Mr.  Justice  Bayley,  observing 
**  The  respondents  are  not  at  alLevents  con- 
cluded by  the  judgment  of  the  Sessions ; 
but  may,  on  the  trial  of  another  appeal 
against  another  order  of  removal  of  the  same 
party,  explain  by  evidence  to  the  Sessions 
the  particular- ground  on  which  the  former 
order  of  removal  was  quashed." 

Mr,  Godson  now  shewed  cause. — The 
case  cited  is  inapplicable.  On  an  order  of 
removal  being  served,  the  parties  have  a 
right  to  appeal  against  it ;  aiid  the  other 
side,  having  had  due  notice  of  the  appeal, 
ought  to  have  attended  to  support  their 
order.  If  this  were  not  the  course  of  pro- 
ceeding, the  inquiry  as  to  the  settlement 
might  be  unnecessarily  and  inconveniently 
delayed.  This  was  discouraged  by  the 
case  of  The  King  v.  the  Inhabitants  of  Lant" 
peter  {2\  where  it  was  laid  down,  that  early 
notice  should  be  given  of  a  suspended  order 
of  removal ;  and  the  inquiry  as  to  the  set- 
tlement followed  up.  The  other  side  hav- 
ing obtained  an  order  of  removal,  which 
they  did  not  appear  to  support,  ought  to  be 
concluded  by  the  judgment.  If  it  were 
held  otherwise,  a  removing  parish  might 
obtain  orders  ad  infinitum. 

Mr,  Shuttf  in  support  of  the  rule. — We 
deny  that  the  first  order  was  served ;  and 
we  complain  that  we  were  not  heard  at  all. 
*-[Here  he  was  stopped.] 

Lord  Tenterden — ^Let  the  Sessions  hear 
evidence  upon  the  question,  whether  the 
first  order  of  removal  was  served  or  not. 
And,  if  they  find  that  it  was  not  served, 
let  them  bear  the  present  appeal  on  tho 
merits. 

Mandamus  accordingly. 

(t)  3  Bun.  &  Cress.  454. 
SUPPL.  10«9. 
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THE    KINO  «•  THE   JUSTICES   OF 
HERTFOBDSHIRE. 


Parish  Accounts — Select  Vestry, 

1.  Accounts  rendered  by  parish  officers 
under  the  17  Geo.  2.  c.  38.  should  state  the 
items  of  expenditure :  and  are  not  sufficient ^  if 
they  state  merely  the  gross  amount  ofexpen^ 
diture  for  every  fortnight,  or  other  given 
period, 

2.  Such  accounts,  so  insifficient,  are  not 
rendered  sufficient  by  the  circumstance  of  the 
parish  being  governed  by  a  select  vestry  under 
the  59  Geo,  3,  c,  12;  and  the  items  com* 
posing  the  aggregate  charge  having  been 
submitted  to,  and  examined  and  allowed  by 
them  ;  and  having  been  also  seen  and  exa* 
mined  by  the  Magistrates  on  passing  the  ge* 
neral  accounts.  All  the  items  should  appear 
in  the  accounts  passed  before  the  Magis* 
trates ;  so  that  each  parishioner,  on  obtaining 
a  copy  of  those  {tccounts,  will  see  each  item. 

This  case  came  before  the  Court  in  the 
form  of  a  rule  calling  upon  two  of  the  Jus- 
tices of  the  Peace  of  the  county  of  Hert- 
ford, to  shew  cause  why  a  writ  of  mandamus 
should  not  issue,  directed  to  them,  comr 
manding  them  to  hear  and  determine  the 
complaint  of  William  Clarkson  against  the 
late  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  Baldock  in  the  said 
county,  for  not  properly  signing,  passing 
and  delivering  to  the  present  churchwardens 
and  overseers  a  proper  account  in  writing 
of  their  receipts  and  payments  of  money  as 
such  churchwardens  and  overseers,  in  the 
year  in  which  they  were  in  office,  and  for 
not  properly  verifying  the  same  accounts. 
The  following  were  the  material  facts  : — 
The  parish  of  Baldock  is  governed  by  a 
select  vestry  under  the  59  Greo.  3.  c.  12. 
The  churchwardens  and  overseers  have 
been  in  the  habit  of  passing  their  accounts 
in  conformity  with  the  17  Geo.  2.  c.  38  ; 
but  in  making  up  those  accounts*  they  fur- 
nished merely  the  total  of  each  fortnight's 
disbursements ;  thus — 

May  31 — Cash  expended  from^ 

the  17th  inst.  to  this  day  >  34  18  -9 

inclusive     ••••..'' 
June  14 — ^Cash  expended  from  ^ 

the  dlst  of  May  last  to  this  >52  16  10 

day  inclusive   •••••') 
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but  did  not  give  the  items  constituting  the 
sums  so  expended.  The  select  vestry  is 
held  every  fortnight ;  and  the  accounts  are 
submitted  to  them,  and  entered  in  detail 
in  a  book  kept  by  the  select  vestry ;  and 
the  fortnight's  total,  as  before  given,  carried 
to  the  parish  ledger. 

The  accounts  of  the  churchwarden  and 
overseers,  upon  the  occasion  in  question, 
were  taken  before  two  Justices,  and  allowed 
in  the  usual  manner,  no  opposition  being 
made.  All  the  books  and  accounts,  as  well 
the  vestry  as  the  parish  books,  were  pro* 
duced ;  »nd  the  Justices  examined  them, 
and  called  for  and  received  explanation  of 
some  of  the  items. 

Mr.  Clarkson,  the  present  applicant,  was  a 
rated  parishioner ;  and  he  having  applied  for  a 
9opy  of  the  account  passed  and  allowed,  was 
furnished  with  a  copy ;  shewing  in  a  general 
way,  and  in  aggregate  sums  (of  each  fort- 
night's expenditure),  the  disbursement  of 
the  parish  money.  He,  however,  objected 
to  this  account,  as  being  too  general ;  and 
he  desired  to  have  a  statement  of  the  par- 
ticulars of  these  disbursements,  but  this 
was  refused  to  him.  He  thereupon  ob- 
tained a  summons,  calling  the  parish  officers 
before  two  of  the  Justices ;  and,  upon  the 
hearing  of  the  complaint,  the  Justices  ex- 
pressed their  opinion  that  this  mode  of 
passing  the  accounts  was  sufficient,  and  they 
dismissed  the  complaint.  Mr.  Clarkson  ob- 
served upon  that  occasion,  that,  if  he  had 
been  aware  that  all  the  accounts  in  detail 
had  been  produced  before  the  Justices  on 
the  passing  of  the  annual  accounts,  and  had 
been  examined  by  them,  he  would  not  have 
troubled  the  Magistrates  with  the  complaintt 
But  being  still  dissatisfied  with  the  principle 
upon  which  the  accounts  were  made  up  and 
passed,  he  applied  for  and  obtained  the 
present  rule.  It  was  obtained  on  the  au- 
thority of  the  case  of  The  King  v.  the  Jus- 
ikes  of  Worcestershire  (1),  in  which  the 
rendering  of  gross  accounts  of  receipts  and 
payments,  without  any  detail,  was  declared 
by  the  Court  not  to,  be  a  proper  compli- 
ance with  the  statute  17  Geo.  2.  c.  38. 

Mr,  Brodrick  and  Mr,  Chiity  now  shew- 
ed cause ;  contending,  that  the  case  difl&red 
Yrom  that  of  The .  King  .v.  the  Justices  of 
Worcestershire^  inasmuch  as  there  the  ac* 

(1)  3  Dow.  &  Ryl.  199. 


count  rendered  consisted  merely  of  a  states 
ment  of  the  gross  annual  receipt  and  the 
gross  annual  disbursement  of  the  year» 
without  any  detail  whatever.  Here,  the 
account  was  given,  shewing  the  amount, 
but  certainly  not  the  detail  of  every  fort- 
night's expenditure.  But  the  main  differ- 
ence between  the  two  cases  is,  that  this 
parish  is  governed  by  a  select  vestify  ac- 
cording to  the  59  Geo.  3.  c.  1&  The  third 
section  places  the  disposal  of  the  i^wds 
under  the  direction  of  the  select  ves- 
try; and  the  accounts  allowed  by  them 
are  to  be  laid  before  the  inhabitants  at 
large,  assembled  twice  a  year  in  general 
vestry.  The  select  vestry,  subject  to  that 
control,  have  the  management  of  the  poor 
as  well  as  of  the  rates.  Besides,  the  pre- 
sent complaint  of  Mr.  Clarkson  has  beoi 
heard  ;  and,  as  he  expressed  himself  satis- 
fied with  the  mode  in  which  the  accounts 
were  allowed  by  the  Justices,  no  mandamus 
ought  to  issue. 

Mr.  B,  Andrerss,  contri.  —  The  sole 
question  is,  whether  the  17  Geo.  %.  c.  38. 
has  been  repealed,  as  regards  th^se  accounts, 
by  the  Select  Vestry  Act,  59  Geo.  3.  c.  12. 
If  it  has  not,  the  principle  of  the  case  of  The 
King  V.  the  Justices  of  Worcestershire  is 
applicable  to  the  present.  The  keeping  of 
the  accounts  in  tliis  general  way  opens  a 
door  to  fraud,  and  deprives  the  pariahiflii- 
ers  of  the  means  of  information  intended  u> 
be  given  by  the  17  Geo.  t.  The  me^i^ 
in  general  vestry  twice  a  year  gives  no  re- 
lief, in  case  of  improper  conduct:  aa  the 
time  for  appeal  may  have  passed  away  in 
many  cases ;  and  in  others  the  party  ^ 
pealing  may  not  have  the  materials  given 
by  these  accounts  from  which  he  can  pit- 
pare  proper  notices. 

Lord  Tenterden, — I  am  of  opinioD  thai 
in  this  case  no  mandamus  ought  to  issue. 
In  the  case  of  The  King  v.  t£f  Justices  of 
Worcestershire^  the  Justices  thought  they 
bad  no  authority  to  iilterfere.  Hei^e,  it  was 
not  so.  The  Justices  appear  to  have  thought 
they  might  take  all  the  books  together; 
and,  in  examining  the  books  of  the  select 
vestry  for  purposes  of  explanation,  might 
pass  the  general  accounts  as  suflSdent.  In 
that  opinion,  I  think,  they  were  mistaken ; 
for  it  iq)pears  to  me  that  there  is  nothing  te 
the  Select  Vestry  Act  which  aatboiiaes  the 
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rendering  of  the  annual  accounti  in  a  dif- 
ferent form  than  that  in  which  they  were 
to  be  rendered,  independent  of  the  Select 
Vestry  Act.  The  accounts,  therefore,  ought 
to  have  been  rendered  differently ;  but  as 
the  present  applicant  expressed  himself  sa- 
tisfied with  the  examination  Which  the  Ma- 
gistrates had  made  themselves,  I  think  that, 
in  the  exercise  of  our  discretion,  it  may  be 
proper  to  discharge  this  rule. 

Mr.  Justice  Bayley, — I  am  also  of  opi- 
nion, that  the  mandamus  ought  not  to  be 
granted ;  but,  I  think,  at  the  same  time,  it 
is  necessary  that  the  Justiceis  should  know 
that  these  accounts  are  not  rendered  in  a 
proper  way ;  and  thiU  they  are  improperly 
kept.  Bach  item  should  be  given.  Every 
parishioner  has  a  right  to  see  the  whole 
account  upon  the  face  of  those  which  are 
rendered  by  the  overseers.  It  is  therefore 
upon  the  special  ground  that  Mr.  Clarkson, 
tipon  the  hearing  of  the  complaint,  stated, 
that  he  was  satisfied  with  the  examination 
of  the  Magistrates,  and  that  if  he  had  known 
of  that  detailed  examination  he  would  not 
have  troubled  them ;  I  say,  it  is  upon  that 
special  ground  I  think  this  rule  should  be 
discharged. 

Mr,  Justice  Littledale. — I  think  the  mode 
of  keeping  the  accounts  has  not  been  al- 
tered by  the  Select  Vestry  Act ;  and  that 
the  accounts  upon  this  occasion  were  not 
kept,  or  rendered,  in  conformity  with  the 
17  Geo.  2.  But,  for  the  reason  already 
given,  in  this  particular  case,  I  think  the 
rnle  should  be  discharged. 

JIfr.  Justice  Parke. — I  am  of  the  same 
opinion.  I  think  that  the  59  Geo.  $.  does 
not  warrant  the  keeping  or  the  rendering 
<9f  the  accounts  in  a  way  different  from  that 
in  which  they  should  be  kept  and  rendered 
under  the  17  Geo.  2.  But,  on  the  particular 
ground  which  has  been  stated  by  my  learned 
firothersi  I  think  this  rule  ought  to  be  dis- 
diarged. 

Rule  discharged  ;  but  costs  to 
the  ^Magistrates  refused. 


\M9 
Jan 


^g     >     THE   KINO  tf.    BALPIK. 

Libel — Truth — Affidavits  in  mitigation, 
1.  Where  a  libel  charges  a  person  with 


havtng  committed  an  in^ctable  offence,  the 
defendant,  upon  being  brought  up  for  judg' 
ment  for  publishing  that  libelf  is  not  at  /t- 
berty,  in  mitigation  of  punishmentf  to  shew, 
upon  affidavit^  that  the  person  was  guilty  of 
that  offence,  except  by  shewing  a  record  of 
his  conviction^ 

%,  But  the  defendant,  in  such  a  case,  is  at 
liberty  to  shew,  upon  affidavit,  that  he  pub* 
lished  the  libel,  beUeving  the  statement  to  be 
true;  and  to  shew  what  were  the  reasons 
operating  upon  his  mind  at  the  time,  which 
induced  him  so  to  believe. 

The  defendant  was  indicted  for  a  libel 
upon  a  private  individual,  imputing  to  him 
conduct  which  deeply  affected  his  character, 
and  insinuating  that  he  had  been  guilty  of 
an  unnatural  offence.  The  defendant  having 
been  convicted,  was  last  term  brought  up 
ibr  judgment.  Upon  that  occasion  he  ten- 
dered affidavits  in  mitigation  of  punish- 
ment. They  were  made  by  the  defendant 
himself  and  by  other  persons ;  and  they 
spoke  to  facts  which,  in  themselves,  and  in 
the  mode  of  stating  them,  would  lead  to  the 
inference  that  the  charges  contained  in  the 
libel  upon  the  prosecutor  were  true.  The 
counsel  for  the  prosecution  objected  to  the 
reception  of  these  affidavits ;  and  the  Court 
ordered  the  case  to  stand  over  until  this 
term,  that  they  might  take  this  important 
subject  into  consideration,  and  that  the  coun- 
sel on  both  sides  might  be  prepared  to  argue 
it,  as  well  upon  principle,  as  by  reference 
to  analogous  cases.  They  expressed  at 
the  same  time  a  wish  that  the  defendant 
should  mould  his  affidavits  so  as  to  render 
them  unobjectionable  on  the  part  of  the 
prosecution. 

The  defendant  this  day  was  again  brought 
up  for  judgment ;  and  having  made  no  ma- 
terial alteration  in  his  affidavits,  and  claim- 
ing as  of  right  to  have  them  read,  and  the 
counsel  for  the  prosecution  repeating  the 
objection, — 

Mr.  Curwood  and  Mr,  Busby  were  heard 
on  behalf  of  the  defendant. — These  affida- 
vits are  admissible  upon  principle  as  well 
as  upon  authority.  The  principle  lies  jn 
one  sentence,  and  needs  oziiy  to  be  stated 
to  ensure  assent.  The  Court,  in  estimating 
the  quantum  of  punishment  necessary  to  be 
inflicted  for  the  purposes  of  justice,  will 
not  fiul  to  make  a  distinction  between  a  case 
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where  the  libeller  has  published  slander — 
he  wickedly  knowing  at  the  time  that  the 
statement  was  false, — and  a  case  where  he 
has  honestly  (though,  perhaps,  in  some  in- 
stances, mistakenly,)  believed  the  statement 
to  be  true.  It  is  scarcely  possible  to  place 
two  cases  in  points  more  extreme.  Then, 
with  regard  to  authority.  The  judgment 
of  Mr.  Justice  Bay  ley,  in  The  King  v.  Bur* 
d€U{l\  is  favourable  to  the  reception  of 
such  affidavits,  where  the  subject  matter  of 
the  charge  is  not  a  specific  indictable  of- 
fence; and  the  authority  of  that  learned 
Judge  would  therefore  apply  to  such  of  the 
affidavits  as  refer  to  the  facts  which  do  not 
charge  an  indictable  ofTence.  But  the  whole 
of  the  observations  of  Mr.  Justice  Bayley 
in  that  case,  against  the  admissibility  of  the 
affidavits  then  tendered,  went  to  the  point 
that  they  reflected  upon  parties  who  were 
not  before  the  Court ;  and  to  the  iniustice 
which  would  be  worked  if  it  were  allowed 
to  a  defendant,  collaterally,  to  charge  third 
parties  who  had  no  opportunity  to  defend 
themselves.  Here,  the  parties  before  the 
Court  are,  the  prosecutor  and  the  defen- 
dant ;  and  the  affidavits  seek  merely  to  im- 
peach the  conduct  of  the  prosecutor,  who, 
if  he  thinks  proper,  may  apply  to  the  Court 
for  time  to  answer  them.  In  the  case  of 
The  King  v.  Finnerty^  which  occurred  in 
the  year  1811  (2),  the  affidaviu  of  the  de- 
fendant were  sot  reoeivedt  but  they  went 
to  libel  the  whole  of  the  Irish  Government 
as  well  as  Lord  Castlereagh,  the  prosecutor^ 
whose  conduct,  as  one  of  that  Govemment« 
was  a  part  of  the  subject  of  the  libel.  But 
in  the  case  of  The  King  ▼•  Draper  (d), 
where  the  subject  matter  of  the  affidavits 
related  only  to  the  conduct  of  the  individual 
libelled,  the  Court  allowed  them  to  be  read. 
It  was  sUted  by  Mr.  Justice  Best,  m  the 
case  of  The  King  v.  Burdett,  that  those  affi- 
davits, in  The  King  v.  Draper^  were  read 
by  the  consent  of  the  prosecutor ;  but,  whe- 
ther the  prosecutor  consented  or  not,  can 
make  no  difference  in  the  principle.  The 
course  of  proceeding,  taken  by  the  prose- 
cutor in  this  case,  renders  it  necessary  that 

(1)  4  Bun.  &  Aid.  3S4. 

(2)  It  will  be  foond  in  the  Magaanes  and  otber 
publicatiooa  of  that  date.  An  account,  apparently 
correct,  is  very  fully  given  in  "  Cobbett'a  Regiater,^' 
vol.  19. 

(S)  "  Sute  Triab,"  vol.  30.  p.  1063. 


the  Court  should  give  the  defendant  some 
opportunity  of  putting  them  in  possession 
of  the  facts  by  affidavit;  otherwise  they 
will  be  totaUy  wiaequainted  with  them.  If 
the  prosecutor  had  proceeded  by  informmtioiBt 
he  would  have  been  obliged  to  declare  upoa 
his  oath  that  the  facts  charged  against  him 
were  not  true.  If  he  had  proceeded  by 
action,  the  defendant  might  have  pleaded 
the  truth  in  justification ;  but  by  proceeding 
in  the  form  of  indictment,  he  has  taken  the 
course  which  gives  no  opportunity  to  the 
defendant  of  presenting  the  fiicts  to  the 
Court  but  by  affidavit.  There  was,  liow- 
ever,  a  case  of  The  King  v.  BoUz  in  this 
court  in  the  year  1826,  in  which  an  affidavit 
on  the  part  of  the  defendant  similar  to  the 
present,  was  allowed  to  be  read  (4).  The 
libel  there  imputed  to  the  prosecutor^ 
among  other  things,  that  he  had  seduced 
the  defendant's  wife;  and  an  affidavit  of 
the  wife,  speaking  to  the  fact  of  the  seduc- 
tion, and  confessing  her  guilt  with  the  pro- 
secutor, was  read  on  behalf  of  the  defeo* 
dant  in  mitigation  of  punishment. 

[il/r.  Justice  Bailey, — If  vou  can  shew 
the  conviction  of  the  party  for  any  ofience 
charged,  you  may  do  S0.3 

Mr.  Campbell  and  Mr.  Serjeant  Lmdiomp 
contri. — ^These  affidavits  impute  to  the 
prosecutor  the  commission  of  afanoat  eveiy 
crime.  In  the  case  of  The  King  ▼.  Ai* 
fi«rly,  which  has  been  cited,  affidavits  whidii 
in  justification  of  the  truth  of  the  libel,  went 
to  charge  Lord  Castlereagh,  the  proaecutoiv 
with  having  seen  and  sanctioned  great  cni- 
elty  committed  in  Ireland,  while  he  there 
held  office,  were  rejected;  and  the  same 
course  was  taken  by  the  Court  in  the  case 
of  The  King  v.  BurdeiU  where,  the  defen- 
dant endeavoured  to  prove  upon  affidavit 
the  truth  of  the  libellous  matter. 

Lord  Tenterden. — In  Fhitierty'e  case  the 
defendant  was  sent  back  by  the  Court  lo 
reform  his  affidavits;  and  he  came  back 
with  the  offensive  matter  retained  in  theok 
That  is  the  same  case  aa  the  preamt.    An 

• 

(4)  This  case  is  reported  on  a  difleivnt  point  ia 
5  B.  Sc  C.  334 i  8  D.&  B.  64 ;  4Law  Jooni.  K.B. 
f69.  Tbe  reading  of  the  affidavit  alloded  to  in  the 
above  argument,  caused  no  discossion ;  and  tlaa  dr» 
cumstance  was,  therefore,  not  notioed  bj  any  of  tks 
itpOrtflis* 
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affidavit  from  the  defendant  that  he  pub- 
lished the  matter  in  question,  believing  it  to 
be  true,  and  shewing  to  us  rational  grounds 
for  his  belief,  operating  upon  his  mind  at 
the  timef  we  will  hear;  but,  I  think,  we 
ought  not  to  carry  the  permission  to  the  de- 
fendant any  further.  Here,  the  affidavits 
charge  the  prosecutor  with  crimes  for  which, 
if  he  was  guilty,  he  ought  to  have  been  pro- 
secuted. 

Mr.  Justice  Bayley, — I  concur  in  opinion 
with  my  Lord  as  to.Uie  extent  to  which  we 
ought  to  go  in  receiving  these  affidavits. 
To  receive  them  all,  would  be  to  put  the 
prosecutor  upon  his  trial  for  the  offences 
charged  by  this  libel;  for  which  offences 
he  is,  if  guilty,  amenable  in  the  due  course 
of  justice  ;  and  would  be  diverting  our  at- 
tention from  the  subject  properly  under  our 
consideration. 

Mr,  Justice  Parke. — I  think  justice  will 
be  answered  if  the  defendant  be  allowed  to 
state  in  his  affidavit  that  which  he  believed 
at  the  time  when  he  published  the  libel, 
and  the  reason  upon  which  that  belief  was 
founded.  I  think  there  is  neither  reason 
nor  authority  for  carrying  it  any  further; 
and  the  authority  of  Fmnerty's  case  appears 
to  roe  against  our  doing  so. 

[In  pursuance  of  these  opinions  only  such 
affidavits  were  read  as  answered  the  de^ 
scription  given  by  the  Court.] 


1829.     > 
Feb.  6.   3 


THB   KINO  V,  THE   JUSTICES  OV 
SOUTHAMPTON. 


Sessions  Practice — AppeaU 

Where  an  order  of  removal  has  not  been 
executed  so  as  to  give  time  for  notice  of  trial 
of  an  appeal  at  the  next  Sessions,  the  appeal 
need  not  be  entered  until  the  Sessions  follow^ 
ing  the  next :  but  it  should  be  then  entered 
and  tried;  notice  of  entering  and  trying 
being  previously  given. 

An  order  of  removal  was  served  upon 
the  appellant*  parish  on  Wednesday  the 
15th  of  October  last.  There  is  a  vestry 
meeting  held  in  that  parish  every  Friday  in 
the  year ;  and  one  of  the  rules  in  that  parish 
is,  that  tlie  overseers  have  no  power  to  enter 
into  or  instruct  for  any  law  proceedings 


without  the  sanction  of  the  vestry.  .  At  the 
meeting  of  the  vestry  on  the  Friday  follow- 
ing the  service  of  the  order,  it  was  resolved 
to  appeal  against  it.  The  Sessions  were 
held  on  that  Friday  and  on  the  following 
day,  and  had  been  advertised  in  the  news- 
papers circulated  in  the  neighbourhood. 
The  appellant  parish  was  but  four  miles 
from  the  town  at  which  the  Sessions  were 
held.  At  the  January  Sessions  the  appel- 
lant parish  proposed  to  enter  and  hear  the 
appeal ;  but  the  Sessions  refused,  on  the 
ground  that  the  appeal  ought  to  have  been 
entered  and  respited  at  the  October  Ses- 
sions. 

A  rule  had  been  obtained,  calling  upon 
the  Justices  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  enter 
and  hear  the  appeal. 

Mr.  Dampier  and  Mr,  Short  shewed 
csAise. — They  reh'ed  upon  the  case  of  The 
King  V.  the  Justices  of  Herefordshire  (1)  as 
in  point.  There  the  appellant  parish  was 
twenty  miles  from  the  Sessions  town.  The 
Court  observed,  that  the  appeal  might  be 
entered  ;  and  if  there  was  not  time  to  pre- 
pare for  hearing,  it  might  be  respited.  The 
case  of  The  King  v.  the  Justices  of  Essex  (2) 
may  be  relied  upon  by  the  other  side ;  but 
there  the  order  was  served  on  a  Saturday ; 
the  following  Sessions  being  Tuesday  ;  and 
the  appellant  parish  was  thirty-seven  miles 
from  the  Sessions  town.  Lord  Ellenborough 
observed,  that  the  parish  officers  were  not 
bound  to  devote  Sunday  to  the  examination 
of  the  question,  whether  they  would  appeal 
or  not ;  and  consequently  that  they  had  but 
the  Monday,  which  was  not  time  enough. 
Here,  there  were  two  days  to  consider ; 
and  the  Session}  town  was  but  four  miles 
off. 

Mr,  C,  F,  Williams  (contrii)  was  stop- 
ped; 


The  Court  observed,  that,  under  the  cir- 
cumstances, the  appellants  were  not  bound 
to  enter  and  respite  the  appeal  at  the  Oc- 
tober Sessions. 

Rule  absolute, 

(1)  3  Term  R«p.  504. 
(S)  1  Barn,  k  Aid.  310. 
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18«9.   7 
.  10.3 


THE    XIMO  0.  THE    JUSTICES    OT 
DSYOK. 


This  was  a  case  somewhat  similar  to  the 
last*  The  appeal  was  by  the  parish  of  Pit- 
mioster,  in  Somerset^  against  an  order  of 
removal  obtained  by  the  parish  of  Upottery, 
in  Devon.  The  parishes  were  eight  miles 
distant  from  each  other ;  the  appellant  pa- 
rish being  distant  about  thirty  miles  from 
Exeter,  where  the  Sessions  were  held.  The 
order  of  removal  was  made  on  the  2d  of 
April ;  and  the  appellant  parish  had  notice 
of  its  being  made,  though  it  was  not  exe- 
cuted until  the  8th.  The  Sessions  com- 
menced at  Exeter  on  the  15th,  and  continued 
until  the  18th  inclusive ;  during  any  part 
of  which  time,  according  to  the  practice  of 
the  Devon  Sessions,  the  appeal  might  have 
been  entered.  The  same  practice  requires 
eight  days  of  notice  of  trial  of  an  appeal. 
The  officers  of  the  appellant  parish  did  not 
apply  to  their  attorney  on  the  subject  until 
the  19th,  the  day  after  the  Sessions  had 
ended ;  but,  between  the  making  of  the 
order  of  removal  and  its  execution,  there 
bad  been  a  change  of  parish  officers  in  both 
parishes.  At  the  July  Sessions  the  appeal 
waa  entered,  and  the  appellants  having  pre- 
viously given  due  notice  of  trial,  were  then 
prepared  to  try ;  but,  on  its  being  objected 
by  the  respondents  that  the  appeal  ought  to 
have  been  entered  at  the  April  Sessions, 
and  was  consequently  out  of  time,  the  Ses- 
sions refused  to  hear  the  appeal.  A  rule  was 
obtained  by  Mr.  Colendgt^  calling  upon  the 
respondents  to  shew  cause  why  a  mandamus 
should  not  issue  to  the  Justices  commanding 
them  to  enter  continuances  and  hear  the 
appeal.  This  had  been  obtained  on  the 
authority  of  a  case,  The  King  v.  the  Jut' 
ticet  of  Southampton,  which  is  not  reported, 
but  a  note  of  which  was  supplied  by  Mr. 
Selwyn.  It  occurred  in  Trinity  Term  1817 ; 
and  is  the  case  alluded  to  in  a  note  to  The 
King  V.  the  Justices  of  Essex  (1).  The 
facts  of  that  case  were  shortly  these  :  the 
order  of  removal  was  made  on  the  2d ; 
served  on  the  7th  ;  the  parishes  five  miles 
apart ;  the  appellant  parish  distant  fifteen 
miles  from  the  Sessions  town  ;  the  Sessions 
were  held  on  the  14th ;  the  appeal  was  not 
entered  until  the  following  Sessions    and 

(1)  1  Ban.  h  Aid.  Sit. 


the  Sessions  subsequently  decided  that  thia 
was  too  late,  and  refused  to  hear  the  a^ 
peal.  In  support  of  the  appellant's  case 
for  a  mandamus,  it  was  urged,  that  it  would 
have  been  useless  to  enter  the  appeal,  as 
there  was  no  time  to  have  it  tried.  The 
Court  granted  a  mandamus,  on  the  ground 
that  the  removing  parish  had  unnecessarily 
delayed  the  service  of  the  order,  and  had 
abridged  the  appellant's  time  for  conaidenqg 
whether  they  would  appeal  or  not 

Against  die  present  rule  Mr*  Crowder 
and  Mr,  Praed  now  appeared  to  shew 
cause. — ^The  statute  which  gives  the  appeal, 
(the  18  and  14  Car.  2.  c.  12.  a.  2.)  speaks  of 
the  "  next"  Sessions ;  and,  according  to  the 
meaning  given  to  that  expression  in  The 
King  V.  the  Justices  of  Herefordshire  {2\ 
and  other  cases  (8),  it  means  the  next  Ses- 
sions at  which  it  is  practicable  to  enter  the 
appeal. 

[Lord  Tenierden, — Does  it  appear  in  any 
of  those  cases  what  was  the  practice  of  the 
particular  Sessions  as  to  the  notice  of  trial 
required  f] 

It  does  not ;  but  there  is  no  argument 
even  raised  in  them  to  shew,  that  the  next 
Sessions  meant  the  next  at  which  the  ap- 
peal could  be  tried  according  to  the  prae- 
tice.  But  it  is  manifest,  from  the  shortness 
of  the  periods  in  those  cases  between  the 
execution  of  the  order  and  the  first  day  of 
the  Sessions,  that  a  sufiScient  notice  of  trial 
could  not  have  been  given  according  to  the 
practice  of  any  Sessions.  Nor  does  the 
judgment  in  either  of  those  cases  aj^iear  to 
have  had  any  reference  to  the  question* 
whether  or  not  the  appeal  could  be  tried ; 
nor  does  that  circumstance  appear  to  have 
entered  into  the  consideration  of  the  ques- 
tion "  what  is  the  next  Sessions  7"  Indeed, 
in  the  case  of  The  King  v.  the  Justices 
of  Herefordshire,  Lord  Kenyon  exprody 
stated,  that  the  appeal  ought  to  have  been 
entered,  although  it  seemed  that  it  cookl 
not  be  tried  at  that  Sessions. 

[^Lord  Tenterden. — 1  do  not  see  what  csd 
be  the  use  of  entering  an  appeal  at  a  Sessions 
at  which  it  cannot  l^  tried.] 

That  point  was  taken  in  the  case  of  The 
King  V.  the  Justices  of  Southampton^  whidi 
is  relied  upon  by  the  other  aide ;  but  the 

(S)  8  Tom  Rap.  504. 

(S)  Rex  V.  Joctioea  of  WUt^  t  Bott.  7ir.    Rex 
V.  JusUcM  of  niatahire,  7  T«im  Rep.  iOO. 
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judgment  of  Lord  Ellenborough  did  not 
turn  upon  it.  That  judgment  went  upon 
tbe  circumstance  that  there  had  been  im- 
proper delay  in  the  officers  of  the  removing 
parish  by  not  executing  the  order  in  a  rea- 
sonable time.  There  was  no  such  improper 
delay  in  this  case ;  for  the  officers  of  the 
appellant  parish  had  notice  of  the  order, 
and  were  therefore  not  taken  by  surprise ; 
and  the  change  of  parish  officers  accounts 
for  the  short  delay  which  actually  occurred. 
Mr.  Coleridge  and  Mr»  EscoU  (contra) 
relied  chiefly  upon  the  case  of  The  King  v. 
the  Justices  of  SoulhampUmt  as  expressly  in 
point ;  and  they  observed,  that  the  mere 
entry  and  respite  of  the  appeal,  under  such 
circumstances,  could  be  of  no  possible  ad- 
vantage to  the  respondents.  There  is  no 
publicity  given  to  the  appeal  by  the  mere 
entering  and  respiting ;  nor  are  the  responi* 
dents  bound  to  notice  it  until  they  receive 
notice  of  trial. 

The  Court  took  time  to  consider;  and, 
on  the  following  day, 

Lord  Tentercfen delivered  the  judgment. — 
After  stating  the  facts,  his  Lordship  ob- 
served, "  the  single  question  appears  to  be, 
whether    the    appellants   appeisiied  to  the 
"  next  Sessions"  within  the  meaning  of  the 
act  of  parliament.    I  have  consulted  my 
learned  Brothers ;  we  have  referred  to  the 
different  cases ;  and  we  are  all  of  opinion, 
that  the  true  meaning  of  appealing  to  the 
next  Sessions  is,  the  next  Sessions  at  which, 
according  to  the  practice  of  the  particular 
Sessions,  a  notice  of  trial  can  be  given  to 
try  at  that  Sessions.     If  this  should  cause 
any  difficulty,  the  Sessions  have  the  power 
to  alter  their  practice,   and  increase   the 
number  of  days'  notice  of  trial.     The  case 
of  The  King  v.  the  Justices  of  SouthamptoHf 
which  does  not  appear  to  have  been  re- 
ported, was  like  the  present  in  its  facts; 
and  was  similarly  decided.  There  certainly 
can  be  no  good  in  entering  an  appeal,  when 
the  appellants   were  not  called   upon  to 
give,  and  had  not  the  power  to  give,  a  notice 
of  trial  which  should  make  that  appeal  ef- 
fectual at  that  Sessions. 

Rule  absolute. 


1829.       ^THB    KINOO.BOBEBT    FITZSAR- 
5        OINOB  JENKEK,  ESQ. 

~    Larceny — Malicious  Injury  to  Property, 

Where  property  is  taken  under  a  bona  dde 
claim  of  title,  in  an  open  manner,  such  taking 
is  not  the  subject  of  an  indictment  for  lar» 
ceny. 

Therefore,  where  a  party  had  cut  and 
carried  away  part  of  a  tree,  under  a  claim  of 
right  to  do  so,  as  a  commoner,  from  the  lord's 
waste,  in  the  presence  of  his  gamekeeper,  a 
conviction,  under  the  7  and  8  Geo.  4.  c.  29. 
S.S9,  *^for  cutting,  destroying,  and  damaging 
the  same,  and  stealing  the  whole  or  the  greater 
part  tliereof,"  was  held  wrong. 

The  malicious  damage  contemplated  by 
tlte  statute  7  and  8  Geo,  4.  c.  SO.  s,  ftO,  is, 
that  whichis  committed  for  **  mischief 'ssake^*; 
and  therefore  any  injury  arising  from  the 
exercise  of  a  supposed  right  is  not  within  its 
provisions. 

Rule  to  shew  cause  why  a  criminal  in- 
formation should  not  be  exhibited  against 
tlie  defendant,  a  Justice*  of  the  Peace  for 
the  connty  of  Gloucester. 

Tbe  material  facts  as  collected  from  the 
affidavits  upon  which  the  rule  was  obtained, 
and  on  the  part  of  the  defendant,  were  as 
follows : — 

By  a  decree  of  the  Master  of  the  Rolls, 
on  the  10th  of  February  1653,  it  was  de- 
creed that  a  part  of  a  tract  of  land  called 
Michaelwood  Chase,  within  the  manor  of 
Alkington,  should  thereafter  be  held  and 
enjoyed  in  severalty,  and  discharged  of 
common,  by  the  then  lord  of  the  manor,  his 
heirs  and  assigns ;  and  that  the  residue  of 
the  said  tract  should  for  ever  remain  to  the 
freeholders,  tenants,  and  inhabitants  of  the 
said  manor  as  their  free  common ;  and  that 
they  should,  from  time  to  time,  &c.,  take 
away  all  such  gorse,fem,  and  bushes,  except 
such  as  grow  near  to  an^  young  trees, 
which  were  to  be  left  standing  for  the  pre- 
servation of  such  young  trees  from  the  crop- 
ping and  reach  of  cattle,  to  be  employed  to 
their  own  use  without  giving  any  recompence 
to  the  lord  of  the  manor. 

In  the  summer  of  the  year  1827,  Chris- 
topher Dimmery,  a  freeholder  of  the  afore- 
said manor,  caused  to  be  cut  on  the  waste 
a  considerable  quantity  of  the  bushes  and 
underwood,  some  of  which  were  of  the 
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thickness  of  five  inches,  whereupon  William 
Fitzhardinge  Berkeley,  esq.,  the  present 
lord  of  the  manor,  brought  an  action  against 
Joseph  Dimmery,  the  son  and  servant  of  the 
said  Christopher,  wherein  a  verdict  passed 
for  the  defendant. 

On  the  2d  of  October  1828,  one  John 
Dash,  on  the  direction  and  as  the  servant 
of  Daniel  Long,  a  freeholder  of  the  manor, 
went  to  the  chase  with  a  horse  and  cart, 
and  in  the  presence  of  Thomas  Williams,  a 
gamekeeper  of  the  lord  of  the  manor,  cut 
down  a  load  of  hazel  and  thorn,  and  (ac- 
cording to  the  affidavits  in  support  of  the 
criminal  information)  two  sticks  or  branches 
of  holly  which  were  growing  from  a  thick 
stool,  and  conveyed  the  same  to  the  pre- 
mises of  the  said  Daniel  Long,  which  under- 
wood did  not  protect  any  young  tree.  On 
the  1 6th  of  October  John  Dash  was  sum- 
moned, and  attended  before  the  defendant 
on  a  charge  of  cutting  down  and  stealing  a 
holly-tree  in  Michaelwood  Chase,  the  pro- 
perty of  the  said  W.  F.  Berkeley,  when  the 
said  John  Williams  produced  the  butt  of  a 
holly- tree,  which  he  deposed  was  the  same 
which  had  been  cut.  In  his  defence,  John 
Dash  denied  that  the  butt  produced  was  the 
one  he  had  cut;  and  the  said  Daniel  Lon^, 
after  stating  that  he  had  authorized  the  cut- 
ting of  thorns  to  fence  his  apple-trees,  and 
reminding  the  defendant  of  the  result  of  the 
action  against  Dimmery,  shewed  the  defen- 
dant the  decree  of  the  Master  of  the  Rolls 
respecting  the  rights  of  the  freeholders. 
The  defendant  then  convicted  the  said  John 
Dash  in  the  mitigated  penalty  of  15s,  and 
costs,  distinctly  informing  him  at  the  time 
of  his  right  to  appeal.  Dash  then  left  the 
room,  and  afler  consulting  with  his  friends, 
returned  and  said,  '*  I  will  not  appeal,  I  will 
go  to  prison."  The  following  commitment 
was  thereupon  drawn  up: — 

"  County  of  Gloucester  (to  wit). — To  the 
constables  of  the  tithing  of  Alkington  in  the 
parish  of  Berkeley  in  the  said  county,  and 
also  to  Daniel  Bennett,  especially  appointed 
and  sworn  to  execute  this  warrant,  and  to 
each  and  every  of  them,  and  also  to  the 
keeper  of  the  house  of  correction  at  Horsley 
in  tlie  said  county. 

"  Whereas  John  Dash,  of  the  said  tithing 
of  Alkington,  in  the  said  county,  labourer,  is 
convicted  by  and  before  me,  Robert  Fitzhar- 
dinge Jenner,  esq.,  one  of  his  Majesty's  Jus- 


tices of  the  Peace  acting  in  and  for  the 
said  county,  upon  the  oath  of  Thomas 
Williams,  a  credible  witness,  for  that  he, 
the  said  John  Dash,  did,  on  the  2d  day  of 
October  inst.,  at  Michaelwood,  in  the  s»d 
tithing  of  Alkington,  in  the  said  county,  cut, 
destroy,  and  damage  a  holly-tree  growing 
and  being  in  Michaelwood  aforesaid,  the 
property  of  William  Fitzhardinge  Berkeley^ 
of  Berkeley  Castle,  in  the  said  county,  Es- 
quire, and  did  then  and  there  steal  the 
whole  or  the  greater  part  of  such  tree,  of 
the  value  of  Is.  and  upwards,  contrary  to 
tlie  form  of  the  statute  in  such  case  made 
and  provided ;  and,  thereupon,  I,  the  said 
Justice,  adjudge  the  said  John  Dash  to  for- 
feit and  pay  for  his  said  offence  the  sum  of 
1  Ss»  6d.  over  and  above  the  value  of  the 
article  so  cut,  damaged,  and  destroyed  as 
aforesaid  ;  and  for  the  value  of  the  said  ar- 
ticle so  stolen  the  further  sum  of  1«.  M, 
making  together  the  sum  of  iSs, ;  and  also 
the  sum  of  6^.  6d.,  the  costs  and  charges 
attending  the  conviction;  and  I  ^ directed 
that  said  sum  of  1 5s,  and  costs  should  be 
paid  to  said  W.  F.  Berkeley,  the  party  ag- 
grieved by  said  ofience,  who  was  not  ex- 
amined in  proof  of  the  same.  And  whereat 
the  said  John  Dash  hath  made  default  in 
payment  of  the  said  sum  of  \5s,  and  costs, 
— These  are,  therefore,  to  require  you, 
the  said  constables,  and  also  the  said  Daniel 
Bennett,  to  apprehend  and  forthwith  convey 
the  said  John  Dash  to  the  said  bouse  of 
correction  at  Horsley,  and  deliver  him  to 
the  said  keeper  thereof,  together  with  this 
precept;  and  you,  the  said  keeper,  are  hereby 
commanded  to  receive  said  John  Dash  into 
your  custody  in  the  said  house  of  correc- 
tion, there  to  be  imprisoned  for  the  spaee 
of  five  weeks,  unless  such  sum  of  I5s,  8M 
aforesaid,  and  also  the  said  costs,  shall  be 
sooner  paid  and  satisfied ;  and  for  your  so 
doing  this  iihall  be  your  sufficient  warrant. 
Given  under  my  hand  and  seal  this  16th 
day  of  October  1828. 

(Signed)        R.  F.  Jeaner.** 

The  decision  of  the  Court  was  now  de- 
livered by — 

Lord  Tenterden. — This  is  a  eonvictioii 
which,  upon  examination,  appears  to  us  to 
have  been  framed  upon  two  distinct  acts  of 
parliament,  applicable  to  differ^it  offences* 


THE  DUTIES  OF  MAGISTRATES. 


Si 


The  first  of  those  acts  (I)  was  intended  to 
apply  to  larcenies  perfected ;  but  the  other 
act  (2)  was  made,  not  to  meet  cases  of  theft, 
but  of  quite  a  different  kind,  namely,  those 
of  malicious  damage;  or,  to  e^cpress  the 
thing  more  intelligibly,  where  the  mischief 
ahould  be  done  only  for  nusehie/'s  sake. 
The  clause  provides  "  that,  if  any  person 
shall  unlawfully  and  maliciously  cut,  break, 
bark,  root  up,  or  otherwise  destroy  or  da- 
mage the  whole  or  any  part  of  any  tree, 
sapling  or  shrub,  or  any  underwood,  where- 
ever  tne  same  may  be  respectively  growing, 
the  injury  done  being  to  the  amount  of  1^., 
such  offender,  being  convicted  before  a  Jus- 
tice of  the  Peace,  shall  for  the  first  offence 
forfeit  and  pay,  over  and  above  tlie  amount 
of  the  injury  done,  such  sum  of  money  not 
exceeding  5L  >as  to  the  Justice  shall  seem 
meet."  This  conviction,  however,  confounds 
together  the  two  acts  of  parliament*  It 
represents  the  party  charged,  first  to  have 
unlawfully  and  maliciously  cut  and  destroy- 
ed, and  then  to  have  stolen  the  tree.  Upon 
the  charge  of  stealing,  it  need  hardly  be 
observed,  it  is  impossible  to  support  the 
conviction.  According  to  the  general  prin- 
ciple of  the  common  law,  where  a  person 
comes  to  take  a  thing,  openly  claiming  and 
believing  it  to  be  his  own,  he  cannot  be 
convicted  of  larceny;  and  I  should  have 
thought  that  this  was  so  well  known  that  no 
mistake  was  likely  to  be  made.  The  same 
rule  may  be  applied  on  the  subject  of  mali- 
cious mischief.  If  the  party  charged  acted 
under  a  real  and  hondfde  claim  to  do  that 
which  he  has  done,  he  committed  no  offence 
within  the  statute.  We  think,  then,  that 
the  conviction  and  commitment  were  not 
justified;  but  at  the  same  time  there  are  cir- 
cumstances in  the  case  that  prevent  us  from 
making  the  rule  absolute.  The  defendant, 
it  is  possible,  may  have  been  misled  by  tlie 
man  denying  that  the  tree  produced  waa 
the  one  he  had  cut ;  and,  provided  it  was 
the  one  he  had  cut,  there  was  no  justi- 
fication under  the  decree.  There  is  ano- 
ther circumstance  which  also  weighs  with 
the  Court  in  favour  of  the  defendant;  and 
that  is,  that  after  the  conviction  he  informed 
the  party  that  he  had  a  right  to  .appeal. 
This  however,  acting  probably  under  the 
ofiUcious  advice  of  others,  he  refuses  to  do. 

(1)  7  and  a  Geo.  4.  c.  99.  t.  S9. 
(S)  7  and  8  God.  4.  c.  SO.  t.  tQ, 
SurpL.  1829. 


and  declares  that  he  will  rather  go  to  prison^ 
This  looks  so  much  as  if  he  thought  he  had 
got  the  Magistrate  into  a  scrape,  and  betrays 
such  an  improper  spirit,  that,  although  we 
are  of  opinion  that  the  conviction  was  wrong, 
yet  we  think  that  ample  justice  will  be  done 
by  discharging  the  rule  on  payment  of  costs 
by  the  defendant  At  the  same  time  we 
would  suggest  to  the  defendant,  as  he  ap- 
pears not  to  have  well  discerned  the  distinc- 
tions I  have  mentioned,  not  to  act  alone, 
but  to  call  in  the  aid  of  another  Justice  upon 
future  occasions. 

Rule  diechargedf  o;i  payment  of 
casts  by  the  defendant. 


1 829.     >  THE  KINO  V,  THE  TRUSTEES  OF  THE 
Jan.  31.3         DUKE  OF  BRIDOEWATEB. 

Poor  Rates'- — Canal  Proprietors, 

Where  a  poorrrate  is  assessed  in  propor" 
tion^  to  the  rent  paid  by  occupiers  of  lands, 
the  owners  and  occupiers  of  a  canal  must  be 
rated,  not  in  respect  of  thefuU  amount  of  all 
the  profits  of  their  occupation  as  owners^  but 
according  to  the  rent  at  which  the  canal 
might  be  let  to  a  tenanf. 

The  defendants  were  assessed  ih  a  rate 
for  the  relief  of  the  poor  of  the  township  of 
Preston-on-the-Hill,  in  tiie  county  of  Ches- 
ter. On  appeal,  tlie  Sessions  segt  the  fol- 
lowing case  to  this  Court. 

The  assessment  upon  the  appellants  was 
as  follows ; — 


0ocu|4en. 


Trv^temot 
the  late 
Duke  of 


water. 


Description  of  Property.       Rent. 


Sam  as 


Laad  takan  Cor  tba  canal,  tov- 
ing-patha,  &c.,  witii  the  pro* 
ataarWag  tlierefroin ;  and  the 
wtiaxfii,  day-abed,  ttablea,  of- 
flcea,  gnaging  dodu,  &c.  ad 
Jaoent. 


148M. 


ISftl. 


The  Sessions  amended  the  r-ate  by  re- 
ducing the  amount  of  property  upon  which 
such  rate  was  made,  from  the  sum  of  14S0/. 
to  the  sum  of  1 164/.  1 5s.  2dp,  and  confirmed 
the  rate,  so  amended,  subject  to  the  opinion 
of  this  Court,  upon  the  following 

CASE. 

The  rate  was  duly  made  in  point  of  form. 
The  grounds  of  appeal  were,  that  the  prin* 
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ciple  upon  which  the  appellants  were  rated, 
#a8  erroneous ;  inasmuch  as  it  appeared  they 
iftre  rated  in  proportion  to  the  AiU  amount 
of  their  gross  receipts  as  owners,  as  weH 
as  occupiers,  of  the  rated  property  in  the 
respondent  township :  whereas,  it  appeared 
that  the  property  of  other  inhabitants,  who 
were  occupiers  of  farms  and  premises,  and 
who  were  named  in  the  said  rate,  and  upon 
whom  notices,  containing  the  grounds  of 
appeal,  had  been  served,  was  tated  only  in 
proportion  to  the  amount  of  the  respective 
rents  paid  by  them  as  occupiers  of  their  said 
ikrms  and  premises,  whereby  the  property 
of  the  appelknts  in  the  said  township  was 
greatly  over-rated  in  proportion  to  the  other 
property  therein.  ^ 

And  the  other  grounds  of  appeal  were, 
that  the'  profits  arising  from  the  occupation 
of  farms  and  farming  stock,  were  either  im- 
properly omitted  to  be  assessed  according 
to  the  full  value  thereof,  or  were  greatly 
vnder-rated  in  proportion  to  the  assess- 
ments made  upon  the  tolls  lind  income  aris- 
ing from  the  property  of  the  appellants. 
And,  lastly,  that  certain  allowances  and 
libatements,  other  than  such  allowances  as 
were  necessarily  made  to  the  appellants  in 
the  management  of  their  property  for  col- 
lejction,  repairs,  and  every  other  attendant 
expense,  were  made  as  far  as  regarded  the 
above-mentioned  persons  and  profits,  by 
assessing  them  on  tlie  rent  only ;  which  al- 
hiwafices  and  abatements  were  not  made  in 
the  case  of  the  appellants. 

By  several  acts  of  parliament,  passed  in 
the  SSd  and  9Srd  yean  of  George  the  2d, 
and  in  the  drd  and  4th  years  of  the  reign  of 
George  the  Srd,  the  late  Duke  of  Bridge- 
water  was  empowered  to  make  and  extend 
certain  canals  communicating  chiefly  be- 
tVreen  Maachester,  in  the  county  of  Lan- 
caster, and  the  river  Mersey  at  Runcorn 
Gap,  in  the  county  of  Chester;  and,  in  con- 
sideration of  the  great  charges  and  expense 
to  which  the  Duke  was  necessarily  put, 
these  acts  authorised  him  to  receive  certain 
tolls  upon  the  tonnage  of  all  coals,  goods, 
kc,  which  should  pass  along  the  said  canals, 
but  exempting  from  toll  all  stones  and  gravel 
for  any  highway  in  either  of  the  irtiove- 
inentioned  counties,  and  all  manure  carried 
by  any  persons  occupying  lands  near  the 
md  canals.  TheappelUnts  are  the  trustees 
^  the  lat^  Duke  of  Bridgewater,  afid  d* 


not  any  of  them  reside  within  the  respon- 
dent township,  but  are  the  owners  ana  oc- 
cupiers of  the  canal,  upon  a  portion  of 
which,  to  the  extent  of  one  mile  and  three 
aixteenths  of  a  mile,  passing  in  and  through 
Che  said  township,  part  of  the  above  rate* 
amounting  to  the  sum  of  644/.  15f.  2d.  for 
land  taken  for  the  canal,  towing-paths,  Urc, 
with  the  profits  arising  therefrom,  was  made. 
With  respect  to  the  remaining  antii  of  510/1 
for  warehouses,  wharfs,  clay-shed,  stables^ 
offices,  guaging  docks,  &c.  adjacent,  there 
is  no  question  to  come  before  the  Court. 
The  appellants  derive  no  profit  whatever 
from  their  land  in  the  respondent  township, 
except  from  the  tonnage  payable  to  them 
by  virtue  of  the  above-mentioned  acts  of 
parliament;  but  they  are  carriers  on  the 
canal,  and  receive  freight  for  goods  carried 
in  their  own  vessels  through  the  respondent 
township,  but  the  tonnage  duty  upon  the 
goods  so  carried  by  the-  appellants  is  in- 
cluded in  the  above  sum  of  644/.  15^.  ^ 
Personal  property  and  profits  in  trade  are 
not  assessed  for  the  relief  of  th^  poor  in  this 
township. 

The  occupiers  of  land  and  houses  in  the 
said  township  are  rated  in  the  present  as- 
sessment, as  in  all  former  assessments, 
at  four-fifths  of  their  respective  rents, 
taking  those  rents  as  the  criterion  of  the 
value  of  the  land.  The  foil  amount  of  the 
foils  arising  to  the  appellants  from  the  canal 
and  towing-paths  in  the  said  township,  in- 
dependently of  their  receipts  as  carrieis  for 
freights,  but  including  the  tolls  tipon  the 
goods  so  carried  by  them,  is  1 27tL  4f. ; 
from  which  466/.  5i,  being  deducted  for 
repairs  and  collection,  &c.,  leaves  the  sura 
of  805/.  lf)f. ;  upon  the  four-fifths  o( 
which,  namely,  the  sum  of  644/.  \5s,  ftd., 
the  appellants,  as  owners  and  occuj^ers  of 
the  part  of  the  canal  in  question,  were  rated 
in  respect  of  the  tolls  received  or  earned  by 
them,  as  part  of  their  receipts  as  carriers, 
except  the  tonnages  on  such  freights  beiiy 
comprised  in  the  rate. 

The  question  for  the  consideration  of  dM 
Court  was,  whether  the  sum  of  644/.15f  JUL, 
being  four-fiflhs  of  the  amount  of  the 
clear  annual  balance  arising  from  d  dte 
tdlls  of  the  canal  within  die  respondent 
township,  af^er  deducting  all  expenses  of 
collection,  repairs,  and  every  other  attendant 
expense  ^f  tibat  destnptk»iy  be  or  be  not  a 
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proper  criterioa  of  value  upon  which  such 
rate  ought  to  have  beei)  made  with  reference 
to  the  profits  necessarily  arising  from  farms 
and  other  rateable  property,  in  the  posses* 
aion  of  the  respective  occupiers  thereof  in 
the  said  township,  who  were  assessed  upon 
fi)ur*fifths  of  the  amount  of  their  respective 
rents  alone.  And  if  this  Court  should  be 
of  the  latter  opinion,  then  the  order  of  Ses«^ 
sions  to  be  quashed. 

Mr*  F.  Pollock  and  Mr.  Deacon  endea* 
Toured  to  support,  the  rate. — These  pro- 
prietors are  not  assessed  upon  their  gross 
receipts.  The  rate  may  stand  upon  the  opi* 
nion  expressed  by  LordEUenboroughin  The 
Kinft  V.  Brown  (1),  and  upon  The  Queen  v. 
the  InhabUanU  of  BarkingJJt). 

{Mr,  Jiutice  Bayley^-^-rBut  can  you  make 
fL  rate  different  on  the  owner  from  that 
which  you  would  upon  the  tenant  ?] 

There  is  no  legal  objection  to  the  doing 
so. 

[iff.  Juitke  Bayley, — If  the  Sessions  were 
to  say  the  property  would  lei  for  so  much, 
there  would  be  no  doubt.] 

At  all  events  the  Court  will  send  the 
case  back  to  the  Sessions  to  ascertain  that 
fact.  The  other  side  will,  probably,  rely 
upon  a  mere  dictum,  in  the  case  of  The 
King  v.  Altwood  and  others  (3). 

Str  James  Scarlettf  Mr.  Cottingham,  and 
Mr.  Lloyd  (contra)  were  stopped  by  the 
Court. 

Mr.  Justice  Baytey. — I  have  no  doubt 
about  this.  You  are  to  make  your  rate 
upon  all  lands,  tenements,  and  heredi- 
taments ;  and  you  are  to  adopt,  in  making 
your  rate,  one  and  tlie  same  rule  applicable 
to  every  description  of  occupier,  nliether 
the  person  rated  h^pen  to  be  owner  and 
occupier  also,  or  only  occupier,  still,  the 
quantum  of  land  for  which  lie  will  have  to 
pay  wUl  be  the  same;  and  unless  you  adopt 
the  same  rule  applicable  to  every  descrip* 
tion  of  occupier,  you  do  not  do  that  justice 
which  in  a  rate  ought  to  be  done,  namely, 
to  rate  every  person  equally.  It  is  said« 
that,  in  this  case,  unless  you  confirm  the 
rate  in  question,  upon  what  principle  are 
you  to  proceed  ?  I  have  no  difficulty  in 
stating  what  principle, — namely,  apply  one 

(1)  8  Ettt,  5t8. 
(t)  S  Lord  Raytn.  ItSO. 
.   (SJI  6  fi.«cC.t77;  SLaw  Joum.  Jd.C.4,7. 


and  the  same  rule  to  every  description  of 
occupier.      Whether  you  occupy  land  io 
the  character  of  owner,  or  pay  a  rent  for  the 
privilege  of  occupying  it,  the  value  of  the 
occupation  is  considered  as  being  the  amount 
of  the  rent  which  you  pay ;  and  that  is  not 
supposed  to  be  the  full  amount  of  the  pro«- 
duce  of  the  land,  nor  is  it  supposed  to  be 
the  produce  of  tlie  land,  minus  the  expenses ; 
but  that  is  supposed  to  be  the  amount  of 
the  produce  of  the  land,  leaving  to    the 
farmer  the  power  of  living  by  his  earnings 
out  of  the  residue  of  that  property.     Well, 
now ;  in  the  case  of  the  owners  and  pro* 
prietors  of  a  canal,  or  owners  and  occupiers, 
you  say  you  have  a  right  to  rate  them,  not 
merely  for  what  the  canal  would  let,  but 
upon  the  whole  amount  of  all  the  profits 
wnich  result  to  them  from  the  occupation 
of  the  land.     I  do  not  say  the  amount  for 
which  the  party  should  be  rated  in  this  in- 
stance, might  not  come  to  pretty  nearly  the 
same  amount  at  which  he  is  rated.     I  do 
not  say  if  the  Sessions  had  taken  that  rule, 
they  might  not,  by  possibility,  have  come 
to  the  same  result ;  but  all  I  can  say  is, 
that,  in  this  particular  instance,  they  have 
not  adopted  that  rule,  which  rule  is  the  only 
rule  that  oughi  to  have  guided  their  conduct. 
I  lay  out  of  the  question  entirely,  the  con- 
sideration of  these  canal  proprietors  being 
carriers  also   upon   that   canal;    because, 
whether  they  be  carriers  or  not,  you  are 
not  to  look  to  that — ^you  are  to  look  only 
to  the  fact  of  the  occupation,  and  not  the 
profits  which  they  make  in  carrying  on 
trade;  and,  unless  you  impose  a  jrate  in 
this  particular  parish  upon  the  profits  of 
trade,  why  you  ought  not  to  rate  them  in 
respect  of  the  profits  which  result  to  them 
in  the  character  of  carriers  upon  this  canal. 
They  do  very  right  in  accounting  to  them* 
selves  for  the  tonnage  of  the  goods  which 
they  themselves  carry ;  because  that  ton- 
nage is  properly   referable  to   the   profit 
which  their  land  contributes  to  make  ;  but 
beyond  that,  it  appears  to  me,  that  the  fact 
of  their  being  carriers  upon  this  canal  does 
not  at  all  vary  the  nature  of  the  principle 
upon  which  I  think  this  case  ought  to  be 
decided — that  you  are  to  adopt  the  same 
rule  with  respect  to  every  description  of 
occupation  of  land,  and  that  the  rent  ahould 
be  considered  the  criterion  of  value  ii|  the 
case  of  farms  and  other  lands ;  and  I  think 
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it  ought  also  to  be  the  criterion  of  value  in 
respect  of  this  caoah  What  would  a  tenant 
give  for  the  privilege  of  receiving  all  the 
tonnages  upon  this  canal  ? — and  upon  this 
principle,  it  appears  to  me,  the  case  ought 
to  go  down  again,  that  the  rate  should  be 
amended  in  that  respect.  It  is  therefore  to 
be  amended  according  to  the  principle  which 
I  have  already  stated,  namely,  that,  accord- 
ing to  the  case  of  The  King  v.  Attwood, 
the  Sessions  are  to  judge  what  it  was  likely 
to  let  for.  It  is  not  likely  to  let  for  the  full 
value,  I  should  think* 

Rule — ^That  the  order  of  Sessions  be 
quashed  for  the  insufficiency  thereof,  and 
that  the  Sessions  do  amend  the  rate  by  re- 
ducing it  to  such  sum  as  the  tolls  in  ques-* 
rion  are  worth  to  be  let  by  the  year« 


1829.     >  PEtLEW    C.    HUNDRED  OF    WOK- 
/    Feb.  6.  3  POKD,  DEVON. 

Hundred^  Action  ageunst — Notice — £«- 
anunation^-Reversioner^ 

1.  A  person  who  nas  not  the  occupier ^ 
htU  was  entitled  to  the  reversion,  of  premises 

feloniously  set  onjire,  held  entitled  to  recover 
damages  against  the  hundred  under  9  Geo,  1. 
c.  22. 

And  semble,  t/iat  the  occupier  might  also 
maintain  an  action;  each  party  recovering 
not  more  than  200/. 

2.  Where  tl^efire  took  place  on  Saturday ^ 
and  the  notice  directed  by  the  above  act, 
was  given  on  Monday : — Held,  that  the 
notice  was  properly  given  within  "  two  days" 
after  the  damage,  as  required  by  the  statute. 
■  S.  Where  the  person  entitled  to  the  rever* 
sion  had  no  servant  in  the  care  of  the  premises 
on  his  behalf: — Held,  thai  he  was  the  proper 
person  to  give  q»  the  examination  required  by 
the  above  act,  although  he  was  not  on  the 
spot  at  the  time  of  the  fire, 

4.  Where  the  person  who  gives  in  such  an 
examination  has,  at  the  time,  a  suspicion  of  a 
particular  individual,  but  does  not  know  who 
is  the  person  that  committed  the  offence^  it  is 
not  necessary  for  him  to  state  in  his  examtna* 
tion,  his  suspicion  of  that  individual. 

This  was  an  action  on  the  case,  brought 
to  recover  satisfaction  for  damage  by  fire 


to  certain  bams  and  outhouses,  which  weier 

described  in  the  declaration  as  being,  at  the 

time  of  the  fire,  in  the  occupation  of  one 

John  Otton(  and  the  reversion  thereof,  after 

a  certain  term  of  years  then  running  and  an- 

expired,  was  then  and  there  belonging  ta 

the  said  plaintiff.     It  came  on  for  trial  at 

the  last  Spring  Assizes  for  the  county  of 

Devon,  when  the  plaintiff  was  nonsuited, 

subject  to  the  opinion  of  the  Court  on  the 

following. 

CAS£. 

The  plaintiff,  before  and  at  the  time  of 
the  fire  hereinafter  mentioned,  was  and  stil! 
is  the  proprietor  of  an  estate  called  Canon- 
teign,  in  the  parish  of  Christow,  and  within 
the  Hundred  of  Wonford  and  county  of 
Devon. 

Upon  this  estate  stood  a  large  house, 
formerly  a  mansion,  but  for  many  years  past 
nsed  as  a  farm-house ;  and  this  house,  with 
an  extensive  range  of  barns  and  other  out- 
houses belonging  thereto,  formed  the  Barton 
of  Canonteign.  The  house,  bams,  and  out- 
houses, except  one  stable  and  another  of 
the  outhouses  used  as  a  dog-kennel,  \ao% 
before  and  at  the  time  of  the  fire  were  in 
possession  of  John  Otton,  as  tenant  to  the 
said  plaintiff.  Otton,  with  his  wife  and 
family,  resided  in  the  house,  occupying  the 
greater  part  of  it.  The  other  part  of  the 
house  was  occnpied  by  John  Pennii^toa, 
the  plaintiff's  gamekeeper,  who  had  lived 
there  some  years  with  his  wife  and  family; 
and  he  also  used  the  said  stable  and  dog- 
kennel,  but  had  nothing  to  do  with  the 
other  outhouses. 

The  plaintiff  himself  resided  at  Stoke- 
lake,  in  the  parish  of  Hennock,  aboat  four 
miles  from  Canonteign. 

On  the  morning  of  Saturday  the  9th  of 
July  1825,  the  plaintiff,  with  some  other 
gentlemen,  his  friends,  went  from  Stoke- 
lake  to  Canonteign  Barton,  and  taking  Pen- 
nington with  them,  were  afterwards  engaged 
in  shooting  rabbits  in  a  part  of  the  estate, 
distant  about  a  quarter  of  a  mile  from  the 
Barton,  on  the  top  of  a  high  hill,  which  com- 
manded a  view  of  the  mansion  and  of  sll 
the  outbuildings.  While  they  were  so  en- 
gaged, at  about  two  o'clock,  p.  m.,  fires  were 
observed  to  break  out  in  several  parts  of 
the  premises:  first,  in  one  of  the  bama, 
then  in  another  barn,  distant  three  hun- 
dred yards  firom  the  first,  afierwaid»  m  ifac 
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dog-kenn«1^  which  was  separated  from  the 
said  last-mentioned  barn,  and  then  in  other 
of  the  outbuildings. 

The  fires  were  imnnediately  seen  by  the 
plaintiff,  and  he,  as  well  as  the  persons  with 
'hiro,  hastened  to  the  spot,  and  were  actively 
employed  for  a  considerable  time  in  en- 
deavouring to  extinguish  the  flames.  The 
barns  and  outhouses  were,  however,  burnt 
down.  The  plaintiff  did  not  leave  the  place 
till  about  five  o'clock,  p.  m.,  when  it  was 
supposed  the  fire  had  been  subdued ;  but 
it  broke  out  again  in  part  of  the  ruins,  and 
was  burning  a  litde  between  one  and  two 
o'clock  on  the  following  morning. 

On  the  day  of,  and  long  previously  tOf 
the  fire,  Otton,  his  wife  and  family,  and 
Pennington,  and  his  wife  and  family,  were 
all  living  upon  the  premises  as  aforesaid ; 
and  Otton  had  in  his  eiliploy  upon  the  pre- 
mises several  farming  servants,  who  lived 
in  the  house  with  him,  and  some  of  whom, 
and  also  Otton,  and  several  persons  known 
to  the  plaintiff,  were  present  in  the  Barton 
amongst  the  buildings  when  the  fire  broke 
out,  and  when  the  plaintiff,  his  friends,  and 
Pennington  came  there  from  the  hill ;  and 
one  of  tlie  said  persons,  not  a  servant  of 
Otton's,  shordy  afterwards  discovered  a  ball 
of  flax  on  fire  under  some  straw  in  the  one 
of  the  outbuildings  not  then  in  flames,  of 
which  fact  the  said  plaintiff  was  then  in- 
formed. The  damage  done  to  the  barns 
and  outhouses,  in  the  possession  of  Otton, 
gready  exceeded  the  sum  of  200/.,  and 
there  was  no  doubt  but  that  the  fire  was 
wilful  and  malicious. 

The  plaintiff,  on  the  evening  of  the  same 
day,  after  his  return  home,  mentioned  to 
one  of  his. friends  tlie  name  of  a  person 
whom  he  suspected  to  be  the  author  of  the 
fire;  and  he  retained  the  same  suspicion 
long  after  the  time  of  his  examination  here- 
inafter mentioned.  This  person  was  Otton, 
the  tenant,  who  was  at  the  ensuing  assizes 
tried  on  the  prosecudon  of  the  plaindff  for 
the  offence,  and  was  acquitted. 

On  Monday,  the  11th  of  July  (before 
two  o'clock,  P.M.)  notice  of  the  offence 
was  given  by  the  plaintiff  to  four  inhabitants 
of  the  village  of  Christow,  that  being  the 
nearest  village  to  Canonteign,  but  in'  the 
same  parish. 

On  the  1 4th  of  the  same  month  the  plain- 
tiff gave  in  his  examinadon  upon  oath  to  a 


magistrate  of  the  county,  being  the  magistrate 
resident  nearest  to  Canonteign,  at  the  dis- 
tance of  about  a  mile  and  half  from  that 
place;  the  examinadon* was  in  these  words: 

'*  Devon  to  wit. — The  deposition  and 
information  of  the  Hon.  Pownall  Bastard 
Pellew,  of  Stokelake,  in  the  parish  of  Hen- 
nock,  in  the  said  county  of  Devon,  taken 
on  oath  before  me,  Montague  Edmund 
Parker,  esq.,  one  of  His  Majesty's  Jusdces 
of  the  Peace  in  and  for  the  said  county, 
and  inhabiting  near  the  hundred  where  the 
ofience  hereinafter  mentioned  was  commit- 
ted, the  1 4th  day  of  July  1 825  : — 

"  Who  saith,  that,  on  Saturday  last,  the 
9th  day  of  this  instant  July,  the  barns  and 
outhouses,  part  of  the  Barton  of  Canonteign, 
situate  in  the  parish  of  Christow,  in  the 
hundred  of  Wonford  and  said  county  of 
Devon,  and  now  in  the  possession  of  the 
said  John  Otton,  and  the  property  of  him 
the  said  Pownall  Bastanl  Pellew,  were  un- 
lawfully, wilfully,  maliciously,  and  feloni- 
ously set  on  fire.  And  this  deponent  fur- 
ther saith,  that  he  does  not  know  the  person 
or  persons  who  committed  the  said  offence, 
or  any  6f  them. 

"  Pownall  Bastard  Pellew." 
'*  Taken  and  sworn  before  me,  the  day  and 
year  first  above  written. 

'*  Montagu  Edmund  Parker." 

At  the  following  Christmas,  Otton  gave 
up  his  interest  in  the  estate,  and  the  plain- 
tiff took  possession  of  it.  The  repairs  which 
have  been  done  to  the  buildings  injured  or 
destroyed  by  the  fires,  have  been  done  under 
theplaintiff 's  orders  and  at  his  expense. 

The  offenders  have  not  been  apprehended 
and  convicted  of  the  above-mentioned  of- 
fence, nor  any  of  them. 

The  action  was  commenced  against  the 
hundred  within  one  year  next  after  the  of- 
fence had  been  committed. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entided,  under 
the  circumstances  of  the  case,  to  maintain 
his  action.  If  the  Court  should  be  of  o]h- 
nion  that  he  was  so  entitled,  the  nonsuit  to 
be  set  aside,  and  a  verdict  to  be  entered  for 
such  sum  as  the  Court  should  direct. 

The  case  was  argued,  in  Easter  term,  hy 
Mr.  Praed  for  the  plaindff,  and  Mr,  FoUett 
for  the  defendants. 

The  defendants  raised  four  objections: — 
First,  that  the  plaindff,  having  only  a  re- 
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irersionary  interest  in  the  premisest  was  not 
entitled  to  maintain  the  action. — Secondly, 
that,  as  the  fire  took  place  on  Saturday, 
and  the  notice  was  not  given  until  Monday, 
the  notice  was  not  given  within  two  days, 
as  required  by  9  Geo.  1.  c.  22. — ^Thirdly, 
that  the  plaintiflT,  under  tlie  circumstances, 
was  not  the  proper  person  to  give  in  an  ex- 
amination before  the  magistrate. — Fourthly, 
that,  supposing  be  was  the  proper  person, 
the  matter  of  the  examination  was  insuf- 
ficient. There  was  also  a  point  mentioned 
as  to  the  damage,  inasmuch  sis,  there  being 
a  nonsuit,  tlie  Court  had  no  means  of  ap- 
portioning the  amount  to  which  the  plaintiflP 
was  entitled ;  but  it  was  afterwards  agreed, 
that,  in  case  the  Court  should  think  the 
action  was  maintainable,  no  difficulty  should 
be  raised  on  this  subject,  and  that  the 
verdict  should  be  entered  for  200/. 

Mr.Praed^  for  the  plaintiff.-— To  the  first 
point.  The  words  of  the  act  9  Geo.  1. 
c.  22.  8. 7.  are  large  enough  to  include  the 
plaintiff.  The  words  are,  that  the  inha- 
bitants "  shall  make  full  satisfaction  and 
amends  to  all  and  every  the  person  and 
persons  for  the  damages  they  shall  have 
sustained  or  suffered  by  the  setting  fire 
&c.,  which  shall  be  committed  or  done 
by  any  offender  or  offenders  i^ainst  this 
act."  The  words  then  being  large  enough 
to  include  a  reversioner,  there  can  be  no 
reason  why  he  should  be  excluded  from 
the  beneficial  provisions  of  the  act.  The 
act  itself  is  considered  to  be  partly  re- 
medial, and  partly  penal :  Hyde  v.  Cogan  (1), 
RadcVfft  V.  Eden  (2).  This  is  a  species  of 
injury,  for  which,  by  the  common  law,  the 
reversioner  might  bring  an  action  as  well 
as  the  tenant  in  possession  (3).  Indeed, 
the  reversioner  is  the  person  more  likely  to 
be  injured  by  such  an  act  than  the  mere 
tenant  for  years. — The  second  point  is, 
that,  the  fire  having  taken  place  on  the 
Saturday,  and  the  notice  not  being  given 
until  the  Monday,  the  notice  came  too  late. 
Upon  this  question  there  is  no  express  de- 
cision ;  but  a  note  of  Mr.  Serjeant  Williams 
to  the  case  of  Pinkney  v.  the  Inhabilants  of 
Hotel  (^i)  will  be  relied  on  by  the  other 
side.  ^  The  learned  annotator  tbere  states. 


with  referenoe  to  the  statute  of 

"  It  has  been  adjudged,  that  the  day  when 

the  robbery  was  committed  is  to  be  meluied 

«  in  the  year;  aSf  if  a  robbery  be  committed 
on  the  0  th  of  October^  the  action  must,  at 
the  latest,  be  brought  on  the  8th  of  Octo- 
ber following  •  for,  if  it  be  not  commenced 
until  the  9th,  it  is  then  too  late."  Andt 
for  this,  he  cites  the  case  of  Norris  ▼•  ike 
Hundred  of  Qamtry  {JSi),  But,  on  reference 
to  Hobari^  it  will  be  seen,  that  the  Court, 
upon  that  point»  were  divided  in  opioioo ; 
and  that  Hobart  himself  thought  the  actioa 
was  in  time.  The  only  other  case  upon 
this  subject,  in  which  the  dates  are  given*  it 
that  of  Nesham  v.  Armstrong  (fi).  Thore, 
the  premises  were  destroyed  on  the  20th  of 
the  month;  and  the  notice  was  given  on 
the  22d ;  and  no  objection  was  taken.  The 
cases  upon  analogous  subjects,  with  re- 
ference to  the  date,  would  he  fiivouraUe  to 
the  plaintiff.  In  the  case  of  £«  parte  FaUm 
and  Wife  {7 \  the  twenty  days  given  by  the 
then  annuity  act  for  inrolling  an  aoouity 
deed,  were  held  to  be  exdmnve  of  the  day 
of  execution.    So,  in  the  case  of  LesUr  v. 

^  Garland{%\  where  a  given  time  wasaUowed 
to  do  a  particular  act  directed  by  a  testa- 
tor,— it  was  held,  that  the  daya  were  to  be 
reckoned  exclusive ;  and,  that  the  act  bei^g 
done  on  the  last  day,  so  reckoned,  waa  so^ 
ficient.  Besides,  here  a  Sunday  inter- 
vened; and  if  that  be  calculated  agaiaa 
the  plaintiff,  it  woidd  go  to  abridge  very 
unreasonably  his  time  for  giving  notioe. 
Then,  to  the  third  point.  The  platntiff  was 
the  proper  person  to  give  in  the  examinap 
tion  before  the  Magistrate.  The  cases  of 
Nesham  v.  Armslnmg^  which  faaa  already 
been  cited,  and  The  Duke  of  Somarset  v. 
Jfefv(9),  are  different  from  the  present 
Here,  there  was  no  servant  in  the  care  of 
the  premises  on  behidf  of  the  phintiiK— > 
The  last  point  respects  the  eoatents  of  the 
examination  itself.  The  plaintiff snapectcd 
a  particular  person;  but  he  did  not  know 
whether  that  person  was  guilty ;  and  ihe 
mere  insertion  of  his  suspicion  woold  have 
gone  for  nothing,  and  would  not  have 
satisfied  the  diiectioiiB  of  the  act.    This 
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t)  Doag.  696. 
t)  Cowp.  485. 

3)  1  Saanden,  aft,  in  aote. 

4)  S  Saonders,  375. 


i 


5)  Hob.  139. 

6)  1  Barn.  &  Aid.  146. 

(7)  5  Term  Rep.  283. 

(8)  15  V€a.juii.  S4a. 

^9;  4B.&C.  167;  6D.&B.24r. 
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was  held  in  the  cases  of  King  v.  the  Inha* 
bitanis  of  BUhap  Sutlon  (10)^'  and  Thur^ 
tell  ▼.  InhabHants  ofMutford(\  I). 

Mr,  FoUettj  for  the  defenaants. — First, 
the  plaintiff,  being  only  a  reversioner,  is  not 
entitled  to  maintain  this  action.  In  ordi- 
nary cases  it  may  he  admitted  that  the 
reversioner  may  maintahi  it ;  hut,  as  there 
can  be  no  doubt  that  the  tenant  in  posses- 
sion  might  have  maintained  it,  the  limit  of 
the  damages  to  the  amount  of  200/.  shews 
that  the  legislature  did  not  intend  that  both 
tenant  and  reversioner  should  recover.  If 
it  be  laid  down  that  the  reversioner  may 
recover,  there  seems  no  reason  why  otiier 
persons,  having  intermediate  interests  be- 
tween the  tenant  in  possession  and  the 
ultimate  reversioner,  should  not  maintain 
these  actions ;  and  if  so,  there  mi||ht  be 
several  actions  against  the  hundred,  in  each 
of  which  200/.  would  be  recovered.  Under 
the  Riot  Act  this  is  allowed,  because  there 
are  not,  as  there  are  in  this  case,  any  words 
of  restriction.  It  is  said,  that  the  re- 
versioner is  the  person  most  likely  to  be 
injured.  It  may  be  so ;  but,  as  mah'ce  is  an 
essential  ingredient  in  the  offbnce,  it  seems 
tnost  probable  that  the  plaintiff  was  not  the 
person  intended  to  be  injured ;  for  the  mailed 
is  in  general  directed  against  the  person 
who  is  in  the  visible  occupation  of  the  pro- 
perty. Malice  originally  intended  towards 
another  person  will  not  be  sufficient,  though 
followed  by  injury  to  the  plaintiff,  to  en- 
title him  to  maintain  the  action." — To  the 
second  point.  The  notice  was  not  suf- 
'ficient.  The  cases  cited  on  the  other  side 
are  not  within  this  description.  The  cases 
of  Betlasis  v.  Hester {\2),  and  Rex  v.  Ad- 
derletf(lS),  decide,  that,  for  the  purposes  of 
iegal  computation,  there  shall  be  no  fraction 
of  a  day ;  and  that,  where  the  time  is  to 
govern  an  act  to  be  done,  the  first  day  shall 
be  counted  as  one  to  make  up  the  computa- 
tion of  the  time.  And  the  learned  anno* 
tator  of  Saunders,  in  his  note  to  p.  87S  of 
the  second  volume,  observes,  that  the  days 
fin  the  present  case  are  to  be  reckoned  as 
both  inclusive.  This  he  does,  not  so  much 
on  the  authority  of  the  particular  case  which 

(10)  SScn.1«47. 

ai)  3  £ut,  400,  both  of  wbicb  are  cited  in 
1  Saonden,  SSt. 

(12)  I  Ld.  Raym.  980. 
.    (19)  Doug.  463. 


he  cites  from  Habart,  as  from  the  principle 
to  be  deduced  from  it  The  reason  of  the 
thing  requires  promptitude  of  action ;  for 
the  object  of  requiring  the  notice  is,  to 
give  the  inhabitants  an  opportunity  of  dis- 
covering the  offender,  and  relieving  them- 
selves, by  his  conviction,  from  their  liabi- 
lity. The  same  rule^  of  computing  the  day 
on  which  the  aCt  is  to  be  done  as  one  of 
the  days,  was  observed  in  the  case  of  Glas" 
singtan  v.  Rawlins  ( 1 4).  The  question  there 
was,  whether  the  day  on  which  a  trader 
was  arrested,  and  under  which  arrest  he  lay 
in  prison  two  months,  was,  according  to  the 
meaning  of  the  bankrupt  laws,  to  be  consi- 
dered as  one  of  the  days ;  and  the  Court 
held,  that  it  was. — Thirdly,  the  plaintiff 
was  not  the  proper  person  to  give  in  the 
examination.  I'he  act  requires  it  to  be 
given  in  by  the  party  who  has  sustained  the 
injury,  or  by  his  servants  having  the  care 
of  the  property.  If  the  mere  reversioner 
may  give  in  this  examination,  the  object  of 
the  act  may  be  defeated ;  for  he,  rarely 
being  on  tlie  premises,  cannot  be  supposed 
to  be  able  to  give  any  important  informa- 
tion on  the  subject. 

[Lwd  Tenterden, — Suppose  the  house 
were  left  in  the  care  of  a  servant  during  the 
absence  of  the  master ;  and  the  servant  lopt 
his  life  in  the  fire.] 

[Mr.  Justice  Bayley.—^The  servant,  too, 
may  refuse  to  give  any. information.] 

Those  are  extreme  cases.  They  shew 
that  it  is  not  every  case  of  this  description 
which  will  entitle  the  party  to  bring  an  ac- 
tion. He  must  bear  the  loss  if  he  cannot 
comf^ly  with  the  provisions  of  the  act. — 
Then,  to  the  fourth  point.  The  matter 
disclosed  by  the  examination  was  not  a  suf- 
ficient compliance  with  the  provisions  of 
the  act.  The  plaintiff  had  a  strong  sus- 
picion in  his  mind  as  to  the  person  who 
had  committed  the  offence ;  and  he  ought 
to  have  stated  that  suspicion.  A  man  may 
always  swear  he  does  not  know  who  did 
such  an  act  unless  he  saw  it  done.  The 
case  cited  on  this  point  from  Strang^ s  Re- 
ports, only  sheWs,  that  the  saying  the  party 
entertains  a  suspicion  is  not  enough;  but 
the  present  objection  is, '  that  he  should 
have  said  he  suspected,  and  have  given 
his  suspicion  in  detail ;  but  have  added, 
that  he  did  not  know  who  was  the  person. 
(14)  3£aat,40r4 
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TIt€  Court  took  time  to. consider;  andi 
on  the  11th  of  Febrqaryi  the  judgment  was 
delivered  in  the  following  terms  by 

Lord  Tenterden,  who,  aAer  stating  the 
four  questions  raised  by  the  argument,  pro- 
ceeded as  follows : — The  first  question  de- 
pends upon  the  construction  to  be  given  to 
the  7th  section  of  the  act  in  question.  The 
words  of  that  section  provide,  that  all  and 
every  person  and  persons  who  shall  sustain 
damages,  shall  recover ;  but  the  amount  is 
afterwards  limited  to  200/«  The  expres- 
sion is  general,  "  all  ^and  every ;"  and  it 
has  nothing  to  distinguish  any  particular 
hiterest :  and  we  cannot  see  anything  in 
the  subject-matter  from  which  we  can  col- 
lect an  intention  to  exclude  the  reversioner, 
who  has  often  the  greater  interest.  It 
was  argued,  that,  by  holding  that  the  re- 
versioner might  recover,  we  should  be  hold- 
ing, that  the  occupier  as  well  as  the  re- 
versioner might  recover.  It  may  he  so; 
and  I  see  no  reason  why  it  should  not. 
The  second  question  (15)  was,  whether  the 
plaintiff  was  the  proper  person  to  be  ex- 
amined before  the  Magistrate.  That  de- 
pends on  the  8th  section  of  the  act,  which 
provides,  that,  within  four  days  after  the 
notice,  the  person  or  persons  **  shall  give 
in  his,  her  or  their  examination  upon  oath, 
OR  the  examination  upon  oath  of  his,  her  or 
their  servant  or  serDants  that  had  the  care 
of  his  or  their  houses,"  and  so  on.  Now, 
if,  in  the  present  case,  the  plaintiff  was  not 
the  person  to  give  in  the  examination,  he 
would  be  deprived  altogether  from  having 
any  remedy  under  this  act.  He  had  no 
servant  in  the  care  of  the  premises ;  for 
they  were  in  the  possession  of  a  person 
who  was  the  plaintiff's  tenant.  The  words 
of  the  act  are  in  the  alternative :  that  the 
party  or  his  servants  shall  give  in  the  exa- 
mination ;  and  from  the  context  it  is  evi- 
dent that  the  legislature  meant  that  the 
persons  who  were,  from  the  state  of  things 
at  the  time,  the  most  likely  to  be  able 
to  give  the  information,  should  be  the 
persons  to  be  examined  before  the  magis- 
trate. If  the  party  himself  know  nothing, 
and  his  servants  do,  they  are  the  proper 
persons  to  be  examined*  The  third  ques- 
tion was,  whether,  supposing  die  plaintiff 

(15)  The  order  of  the  points  in  the  argument  was 
different ;  hut  the  reader  will  at  once  perceive  the 
application  of  the  jadgment  to  the  points  thenisel?es. 


to  be  the  proper  person  to  be  examined, 
the  matter  stated  in  his  examination  was 
sufficient.     The  examination  states  that  he 
does  not  know  who  was  the  person  that 
committed  the  offence.     The  case  before  as 
states,  that  at  that  time  he  had  a  suspiekm 
as  to  who  was  the  person.     The  act  says 
nothing  about  suspicion ;  bat  mys,  that  the 
parties  shall  state  whether  they  do  hum 
who  committed  the  fact.    When  the  parties 
appear  before  the  Magistrate  for  the  pur- 
poses of  this  examination,  it  is  competent 
for  the  Magistrate  to  sift  and  examine  them. 
But  it  can,  in  our  opinion,  answer  no  good 
purpose  for  the  partv  to  state  merely  his 
suspicion.     The  makmg  such  a  statement 
may  be  injurious;  for  it  may  injure  the 
character   of  an  innocent   inidividaal,  or 
may  give  notice  and  fecilitate  the  escape  of 
a  guilty  one.     The  last  question  is,  whe- 
ther the  notice  was  given  in  sufficient  time. 
This  is  the  objection  that  had  the  greatest 
weight  with  us.     The  fire  took  place  on  a 
Saturday,  and  the  notice  was   not  given 
until  the  following  Monday.     It  was  urged 
that  both  days  should  be  reckoned  inclu- 
sive ;  and  that  the  notice  should  have  been 
given  on  the  Sunday.  Cases  were  quoted  oo 
this  subject  on  both  sides.     Most,  if  not 
all  of  them,  are  collected  in  the  case  of 
Lester  v.  Garland.     All  the  cases  cannot 
be  reconciled  ;  nor  is  it  easy  to  deduce  any 
clear  rule  from  them.     The  rule  must  be 
collected  from  the  nature  and  circumstaooes 
of  each  particular  transaction.     There  is 
however  one  criterion,  which  is  stiggested  by 
the  very  learned  Judge  in  the  case  that  I  have 
mentioned,  which  may  deserve  coosiderih 
tion.     It  is  this : — if  the  required  act  be  to 
be  done  by  the  party  himself,  you  may  Ua&t 
him  in  the  calculation  of  the  time.    If  it  be 
to  be  done  by  another  person,  yoa  might 
narrow  the  time  too  much  by  reckoning 
each  day  as  inclusive. — Now,  here,  the  time 
is  two  days.     If,  as  it  has  been  ai|^ed,  the 
two  days  expired  on  the  Sunday,  what 
should  we  say  if  the  act  required  was  to  be 
done  in  one  day  ?    Why,  by  that  rule  wt 
should  say  that  the  notice  must  be  given  on 
the  very  day  on  which  the  fire  took  pbee ; 
and  if  we   were  to  hold   this,   we  might 
almost  exclude  the  party  from  giving  any 
notice ;  as  the  fire  might  take  place  at  a 
very  late  hour  in  the  night,     Here«  it  msiy 
be,  that  the  servants  have  to  give  the  DOtioe ; 
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and  It  it  not  too  much  in  sucb  a  case,  and 
for  the  purpose  of  such  a  calculation,  to 
treat  such  a  notice  as  an  act  done  not  by  the 
party  himself.  The  act  to  be  done  is  there- 
fore to  be  considered  as  an  act  which  takes 
an  entire  day.  For  these  reasons  we  are  of 
opinion,  that  the  notice  was  in  time.  The 
effect  of  this  is,  that  the  plaintiff  will  be  en- 
titled to  recover ;  and  it  was  admitted,  that 
if  the  Court  should  be  of  opinion  that  he 
was,  the  verdict  ought  to  be  entered  for 
2001. 

Posiea  to  the  plaintiff, 

[Note. — The  act  upon  which  the  above 
case  proceeded,  was  repealed  by  the  7  &  8 
Geo.  4.  c.  27.  But,  for  the  purpose  of 
ascertaining  the  rules  by  which  such  acts 
are  construed,  the  case  may  be  considered 
as  important.  The  remedies  against  the 
hundred  by  the  above  act,  and  by  the 
7  &  8  Geo.  4.  c.  31,  are  now  hmited  to 
<;ases  where  the  damage  has  been  occasioned 
by  persons  riotously  and  tutnuUuously  as- 
sembled ;  and  the  amount  of  the  compen- 
tation  is  unlimited.  See  Abridgment  of 
Statutes^  vol.  v ;  and  the  cases  well  collected 
in  Chitty's  Collection  of  the  Statutes,  vol.  i. 
p.  569.] 


1829.        ^   THE  KINO  t;.  LORD  VISCOUNT 
April  22.    j  ORANVILLB. 

Poor  Rale — Coal  Mines, 

The  lessee  and  occupier  of  coal  nunes,  is 
rateable  upon  the  improved  value  thereof,  oc^ 
casioned  by  steam-engines  which  he  has 
erected,  and  which  are  used  for  draining  the 
mines  and  raising  the  coals  to  the  surface, 
emdfor  railways  laid  dotim  by  him,  and  em^ 
fdoyedfor  facilitating  the  carriage  of  the 
coals. 

Lord  Viscount  Granville  appealed  against 
a  rate,  made  the  22d  of  February  1829, 
for  relief  of  the  poor  of  the  parish  of  Stoke- 
opon-Trent,  whereby  he  was  rated  for  a 
coUiery,  including  engines  and  railways,  at 
61/.  17s,  5d,,  being  a  rate  made  upon  the 
sum  of  989/.  IBs.  The  Court  of  Quarter 
Sessions  confirmed  the  said  rate,  subject  to 
the  opinion  of  this  Court  upon  the  following 

SUPPL.  1829, 


CASE. 

The  appellant  is  the  lessee  and  occupier 
of  a  colliery  in  the  parish  of  Stoke-upon- 
Trent.  In  the  year  ending  on  the  3 1st  of 
December  last,  he  paid  to  his  landlord,  for 
royalty  or  mine-rent  upon  the  coals  raised 
from  the  said  colliery,  the  sum  of  802/.  8«., 
which  sum  is  a  fair  mine-rent  for  the  tenant 
to  pay  upon  the  quantity  of  coals  raised  in 
that  year.  The  said  sum  of  802/.  8«.  forms 
part  of  the  sum  of  989/.  ISs,  upon  which 
the  appellant  is  charged. 

The  appellant  some  time  since  erected 
certain  steam  and  other  engines  in  the  col- 
liery, which  are  used  solely  in  draining  the 
mines  and  raising  the  coals  to  the  surface^ 
and  he  also  laid  down  a  railway  which  is 
solely  employed  in  facilitating  the  carriage 
of  the  coals:  these  form  the  machinery 
with  which  the  mines  are  worked,  and  with-r 
out  which  they  could  not  be  worked,  and 
there  would  be  no  mine-rent  at  all  unless 
such  machinery  was  used« 

The  sum  of  187/.  iOs,  the  remainder  of 
989/.  1  Ss,,  on  which  the  appellant  is  charged, 
is  a  charge  over  and  above  the  amount  of 
the  mine-rent,  introduced  into  the  assess- 
ment in  respect  of  the  engines  and  railway. 
And  it  is  calculated,  that  if  the  colliery 
were  now  to  be  let  by  the  appellant  to  a 
sub-tenant,  along  with  the  engines  and  rail- 
way, the  total  sum  of  989/.  ISs,  would  not 
be  more  than  a  fair  rent  for  such  sub- 
tenant to  pay.  If  the  Court  shall  be  of 
opinion  that  the  appellant  ought  to  be  rated 
for  his  engines  and  railway,  in  addition  to 
what  he  ought  to  pay  as  mine-rent  to  his 
landlord,  then  the  rate  is  to  stand  ;  but  if 
not,  then  the  rate  is  to  be  reduced  to 
50/.  3s, 

Mr,  M'Mahon,  in  support  of  the  order 
of  Sessions. — The  case  of  The  King  ▼. 
Bilston{l),  which  led  to  this  appeal,  is 
clearly  distinguishable,  inasmuch  as  the  en- 
gine there  held  not  to  be  rateable,  was  used 
for  the  sole  purpose  of  draining  the  iron- 
stone mine,  and  was  admittedly  a  burthen, 
and  a  drawback  from  the  profits.  Here, 
however,  the  machinery  enables  the  occu*- 
pier  of  the  mine  to  raise  a  larger  quantity 
of  coal  to  the  surface,  and  the  railway  af- 
fords a  greater  facility  of  carriage.     In  both 

(1)  5  B.  &  C.  851 ;  s.  c.  8  P.  &  R.  734;  f.€. 
5  Law  Joan.  MiC.  3f  • 
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truly  for  re-examination,  or  whether  she 
was  committed  in  order  that  a  confession  as 
to  the  intercepted  letter,  might  be  forced 
from  her.  Upon  the  other  ground,  I  think, 
the  power  of  the  Magistrate  exercised  upon 
this  occasion,  deserves  to  be  further  con- 
sidered. 

Mr.  Justice  Parke* — I  am  of  the  same 
opinion  upon  both  grounds.  I  think,  the 
second  question,  the  reasonableness  of  the 
time,  is  a  mixed  question  of  law  and  of  fact. 
The  case  in  Cro.  EUz,  may  have  gone 
upon  the  ground  that  the  person  was  com- 
mitted to  the  Magistrate's  own  house ;  but 
It  certainly  has  been  treated  by  Hale  as 
having  decided  the  question  of  the  reason- 
ableness of  the  time«  It  is  a  question  very 
fit  to  be  considered  hereafter. 

Rule  absohUe* 

[See  also  Wright  v.  Court,  6  D.  &  R. 

623.] 


;.} 
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1829 
May  5 

Witness — Competency — Forcible  Entry » 

1.  In  an  indictment  for  a  forcible  entry 
and  detainer,  the  party  who  has  been  turned 
out  of  possession  is  not  a  competent  witness  for 
the  prosecution* 

2.  In  an  indictment  for  a  forcible  entry, 
the  defendant  cannot  be  allowed  to  adduce 
any  evidence  against  the  title  of  the  prosC" 
cuter,  or  in  support  of  his  own» 

This  was  an  indictment  for  a  forcible 
entry  and  detainer.  There  was  but  one 
count,  which  described  the  prosecutor  as 
being  in  possession,  for  a  term  of  years,  of 
the  messuage  from  which  the  defendant 
expelled  him.  The  indictment  concluded 
"  against  the  form  of  the  statute  in  such  case 
made  and  provided." 

The  case  was  tried,  before  Mr.  Baron 
Vaughan,  at  the  Summer  Assizes  for  Mon- 
mouth, in  the  year  1828,  when  two  ques- 
tions arose,  which  were  the  subject  of  dis- 
cussion afterwards. 

1st.  The  person  who  was  expelled,  the 
prosecutor,  was  offered  as  a  witness  on  the 
part  of  the  prosecution. — It  was  objected 
that  he  was  not  a  competent  witness ;  in- 
asmuch as  he  was  interested  in  procuring  a 


conviction,  that  he  might  obtain  restitofioo 
of  his  possession.  The  learned  Judge  ad- 
mitted him  as  a  witness ;  but  reserved  the 
point. 

2d.  The  defendant  offered  evidence  to 
shew  that  the  lease  to  the  prosecutor,  under 
which  he  entered  into  possession,  was  not 
valid. — The  admissibility  of  this  evidence 
was  objected  to ;  and  the  learned  Judge 
refused  to  admit  it;  and  ruled  that  it  was 
immaterial  what  estate,  either  the  prosecutor 
or  the  defendant  might  have,  as  the  ques- 
tion was  not  one  of  title. 

The  defendant  being  convicted,— 
Mr,  Serjeant  Russell,  in  Michaelmas  tarn 
last,  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside.  Upoo 
the  second  point,  he  contended,  tfaat*  al- 
though this  evidence  might  not  be  admis- 
sible in  case  the  indictment  were  an  indict- 
ment at  common  law,  yet,  where  it  was 
an  indictment  seeking  restitution  under  the 
statute,  the  evidence  was  material.  The 
statute  21  Jac.  1.  c.  15.  provides  for  resti- 
tution to  tenants  for  term  of  years;  and  it 
therefore  became  necessary  to  inqmre  whe- 
ther the  party  had  such  an  estate.  An 
estate  by  wrong  would,  probably,  be  suf- 
ficient ;  but  the  defendant  in  this  case  was 
precluded  from  giving  any  evidence  to  ne- 
gative the  statement  of  the  estate  in  the  in- 
dictment. 

Lord  Tenterden, — The  statute  was  passed 
in  furtherance  of  the  common  law. 

Upon  this  point,  therefore,  the  rule  was 
refused.  But  upon  the  first  point  a  rule  to 
shew  cause  was  granted ;  against  whidi — 

ilf  r.  Maule  now  shewed  cause. — ^The  case 
.  cited  in  support  of  the  objection  to  the 
competency  of  the  prosecutor,  was  Rex  v. 
Beaoan  (1 ).  It  would  appear  from  that  case, 
that  Mr.  Justice  Lituedale  expressed  a 
dictum  in  favour  of  the  objection ;  but  the 
case  never  went  any  further.  There  aie 
two  classes  of  cases  which  bear  upon  this 
subject ;  one  which  is  against  the  admissi- 
bility of  the  witness,  the  other  in  favour  of 
it.  The  argument  against  the  admissibili^ 
is  founded  upon  the  assumption  that  tlie 
Court  must  grant  restitution.  But  the  grant- 
ing of  it  is  discretionary ;  and  the  fiict  of 

(1)  1  Rytn  &  Moo.  N.P.C.  %43  -,  t  VUmitSL  oa 
Crimes,  601. 
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the  party  having  been  examined  as  a  witness 
for  the  prosecution,  may  be  a  good  reason 
for  the  Court  not  granting  restitution.  In 
Rex  ▼.  Cole  (2),  where  the  Court,  by  a  par- 
ticular  statute,  had  a  discretionary  power  to 
inflict  either  a  corporal  punishment  or  a  fine, 
Lord  Kenyon  was  of  opinion,  that  the  in- 
former was  a  competent  witness ;  although, 
if  a  fine  were  imposed,  the  informer  would 
derive  a  benefit  therefirom.  The  objection 
was  held  to  apply  to  his  credit,  and  not  to 
his  competency.  In  Rex  v.  Teasdale  (3), 
which  was  an  indictment  under  a  particular 
statute,  Lord  Kenyon  allowed  the  informer 
to  be  a  witness,  although  he  was  entitled  to 
a  part  of  the  penalty.  There  are  two  si- 
milar  cases  cited  in  note  c.  to  the  case  of 
Mead  v.  Robhuon  (4).  The  admissibility 
seems  also  to  be  recogniaed  in  BuUer's 
Nisi  PriuSf  289,  note  a,  where,  in  an  in- 
dictment for  perjury,  the  party  injured  is  a 
competent  witness;  because  a  conviction 
would  not  be  evidence  in  any  civil  pro- 
ceeding between  the  same  parties. 

Mr,  Serjeant  Russellt  contra. — ^The  argu- 
ment on  the  other  side  assumes  that  it  is 
discretionary  with  the  Court  to  give  or  with- 
hold restitution.  But  no  authority  has  been 
cited  in  support  of  the  assumption.  The 
prosecutor  has  an  interest  in  the  result  of 
the  trial ;  and  his  interest  appears  upon  the 
very  face  of  the  record.  It  is  the  duty  of 
the  Court  to  order  restitution  in  case  of  a 
conviction,  as  appears  by  the  words  of  the 
statute.  The  cases  upon  this  subject  are 
collected  in  1  PhiUipps  on  Evidence,  64 ; 
and  shew,  beyond  all  question,  that  an  in- 
terest in  the  result  of  the  trial  goes  to  dis- 
qualify the  person  from  being  a  witness; 
and  does  not  merely  aflect  his  credit.  This 
principle  is  so  strongly  established  that  it 
was  found  necessary,  by  act  of  parliament, 
to  qualify  inhabitants  of  parishes  and  coun- 
ties to  be  witnesses,  in  cases  which  affected 
their  interest  merely  as  contributors  to  the 
rates. 

The  Cowrt  took  time  to  consider ;  and, 
on  the  4th  of  July,  the  judgment  was  de- 
livered by — 

Mr*  Justice  Boylsy.— -After  stating  the 
question,  and  noticing  the  cases  cited  in  the 

£ip.N.P.C.  169. 


(3)  3  Esp.  N.P.C.  68. 
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argument,  the  learned  Judge  observed,  that 
the  instances  in  which  informers  had  been 
admitted  as  witnesses  were  those  in  which 
it  was  the  policy  of  the  law  to  enforce  the 
provisions  of  the  dififerent  statutes  which 
created  the  offence ;  and  to  encourage  in- 
dividuals to  give  information  of  a  violation 
of  the  laws.  The  object  of  the  law  would, 
in  many  cases,  be  defeated  if  the  evidence 
of  those  persons  were  not  received.  And 
it  was  to  be  observed,  that  in  none  of  those 
cases  would  the  conviction  be  evidence  in 
any  action  in  which  the  informer  and  wit* 
ness  sought  to  obtain  the  penalty.  This 
principle,  that  of  encouraging  the  enforce- 
ment of  particular  statutes ;  such  as  those 
prohibiting  gaming,  bribery,  the  seduction 
of  artificers,  and  the  exporting  machinery 
out  of  the  country,  appeared,  from  the  opi- 
nion of  Lord  Kenyon  in  the  case  of  Rex  v« 
Teasdakf  to  be  that  which  admitted  the 
competency  of  the  witness ;  and  this  principle 
could  not,  therefore,  be  applied  to  a  case  like 
the  present,  where  the  interest  of  the  witness 
would  be  to  obtain  restitution  by  reason  of 
a  private  wrong  to  himself.  The  principle 
itself  was  laid  down  very  distinctly  by  Mr. 
Justice  Dennison  in  the  case  of  Bush  v. 
RaUing{5)»  There  all  the  earlier  cases 
were  reviewed;  the  question  before  the 
Court  being  upon  the  admissibility  of  a 
witness,  who  was  a  particeps  critninis,  and 
was  seeking,  by  the  conviction  of  his  com- 
panion in  guilt,  to  shelter  himself  against 
the  same  degree  of  punishment.  The  doc- 
trine laid  down  in  that  case  was  reviewed 
and  confirmed  in  Heward  v.  Shipley  (6),  in 
which  the  judgment  of  Lord  Eilenborough 
shews  that  the  Court  proceeded  upon  the 
ground  that  the  admissibility  of  the  witness 
was  necessary  to  give  effect  to  the  law* 
The  general  rule,  ^erefore,  that  a  person 
who  is  interested  in  the  event  of  the  pro- 
ceeding in  which  he  is  called  as  a  witness, 
is  not  broken  in  upon  by  the  admission  of 
the  witnesses  in  the  cases  which  have  been 
mentioned.  The  rule  itself  applies  to  the 
present  case,  where  the  party  called  as  a 
witness  was  interested  on  bis  own  private 
account  in  procuring  a  conviction  ;  and  he 
was  therefore  hnproperly  received  as  a 
witness. 

Rule  absolute, 

(5)  Sayer,  289. 

(6)  4  £Mt,  180. 
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truly  for  re-examination,  or  whether  she 
was  committed  in  order  that  a  confession  as 
to  the  intercepted  letter,  might  be  forced 
from  her.  Upon  the  other  ground,  I  think, 
the  power  of  the  Magistrate  exercised  upon 
this  occasion,  deserves  to  be  further  con- 
sidered. 

Mr.  Jusiice  Parke. — I  am  of  the  same 
opinion  upon  both  grounds.  I  think,  the 
second  question,  the  reasonableness  of  the 
time,  is  a  mixed  question  of  law  and  of  fact. 
The  case  in  Cro,  Eliz.  may  have  gone 
upon  the  ground  that  the  person  was  com- 
mitted to  the  Magistrate's  own  house ;  but 
it  certainly  has  been  treated  by  Hale  as 
having  decided  the  question  of  the  reason- 
ableness of  the  time«  It  is  a  question  very 
fit  to  be  considered  hereafter. 

Rule  absolute. 

[See  also  Wright  v.  Court,  6  D.  &  R. 

623.] 
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Witness — Competency — Forcible  Entry ^ 

1.  In  an  indictment  for  a  forcible  entry 
and  detainer,  the  party  who  has  been  turned 
out  of  possession  is  not  a  competent  witness  for 
the  prosecution. 

2.  In  an  indictment  for  a  forcible  entry, 
the  defendant  cannot  be  allowed  to  adduce 
any  evidence  against  the  title  of  the  prose* 
cutor,  or  in  support  of  his  own. 

This  was  an  indictment  for  a  forcible 
entry  and  detainer.  There  was  but  one 
count,  which  described  the  prosecutor  as 
being  in  possession,  for  a  term  of  years,  of 
the  messuage  from  which  the  defendant 
expelled  him.  The  indictment  concluded 
"  against  the  form  of  the  statute  in  such  case 
made  and  provided." 

Tiie  case  was  tried,  before  Mr.  Baron 
Vaughan,  at  tlie  Summer  Assizes  for  Mon- 
mouth, in  the  year  1 828,  when  two  ques- 
tions arose,  which  were  the  subject  of  dis- 
cussion afterwards. 

1st.  The  person  who  was  expelled,  the 
prosecutor,  was  offered  as  a  witness  on  the 
part  of  the  prosecution. — It  was  objected 
that  he  was  not  a  competent  witness ;  in- 
asmuch as  he  was  interested  in  procuring  a 


conviction,  that  he  might  obtain  restitufioQ 
of  his  possession.  The  learned  Judge  ad- 
mitted him  as  a  witness ;  but  reserved  the 
point. 

2d.  The  defendant  offered  evidence  to 
shew  that  the  lease  to  the  prosecutor,  under 
which  he  entered  into  possession,  was  not 
valid. — ^The  admissibility  of  this  evidence 
was  objected  to;  and  the  learned  Judge 
refused  to  admit  it;  and  ruled  that  it  was 
immaterial  what  estate,  either  the  prosecntofr 
or  the  defendant  might  have,  as  the  ques- 
tion was  not  one  of  title. 

The  defendant  being  convicted,— 
Mr.  Serjeant  Russell,  in  Michaelmas  tarn 
last,  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside.  Upon 
the  second  point,  he  contended,  that*  al- 
though this  evidence  might  not  be  admis- 
sible in  case  the  indictment  were  an  indict- 
ment at  common  law,  yet,  where  it  was 
an  indictment  seeking  restitution  under  the 
statute,  the  evidence  was  material.  The 
statute  21  Jac.  1.  c.  15.  provides  for  resti- 
tution to  tenants  for  term  of  years;  and  it 
therefore  became  necessary  to  inquire  whe- 
ther the  party  had  such  an  estate.  An 
estate  by  wrong  would,  probably,  be  suf- 
ficient ;  but  the  defendant  in  thia  case  was 
precluded  from  giving  any  evidence  to  ne- 
gative the  statement  of  the  estate  in  the  in- 
dictment. 

Lord  Tenterden. — The  statute  was  passed 
in  furtherance  of  the  common  law. 

Upon  this  pointy  therefore,  the  rule  was 
refused.  But  upon  the  first  point  a  rule  to 
shew  cause  was  granted  ;  against  which — 

ilf  r.  MauU  now  shewed  cause. — ^The  case 
dted  in  support  of  the  objection  to  the 
competency  of  the  prosecutor,  was  Rest  v. 
BeanxmO).  It  would  appear  from  that  case, 
that  Mr.  Justice  LitUedale  expressed  a 
dictum  in  favour  of  the  objection ;  but  the 
case  never  went  any  further.  There  are 
two  classes  of  cases  which  bear  upon  this 
subject ;  one  which  is  against  the  admissi- 
bility of  the  witness,  the  other  in  favour  of 
it.  The  argument  against  the  admissibility 
is  founded  upon  the  assumption  that  the 
Court  must  grant  restitution,  but  the  grant- 
ing of  it  is  discretionary ;  and  the  fact  of 

(1)  1  Rytn  &  Moo.  N J'.C.  %iA\  t  RoMeU  o& 
Crimes,  601. 
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the  party  having  heen  examined  as  a  witness 
for  the  prosecution,  may  be  a  good  reason 
for  the  Court  not  granting  restitution.  In 
Rex  v.  Cole  (ft),  where  the  Court,  by  a  par- 
ticular statute,  bad  a  discretionary  power  to 
inflict  either  a  corporal  punishment  or  a  fine, 
Lord  Kenyon  was  of  opinion,  that  the  in- 
former was  a  competent  witness ;  although, 
if  a  fine  were  imposed,  the  informer  would 
derive  a  benefit  therefrom.  The  objection 
was  held  to  apply  to  his  credit,  and  not  to 
his  competency.  In  Rex  v.  Teasdale  (3), 
which  was  an  indictment  under  a  particular 
statute.  Lord  Kenyon  allowed  the  informer 
to  be  a  witness,  although  he  was  entitled  to 
a  part  of  the  penalty.  There  are  two  si- 
milar cases  cited  in  note  c.  to  the  case  of 
Mead  v.  RMmon  (4).  The  admissibility 
seems  also  to  be  recognised  in  Btdler^s 
Nisi  Prtui,  289,  note  a,  where,  in  an  in- 
dictment for  perjury,  the  party  injured  is  a 
competent  witness;  because  a  conviction 
would  not  be  evidence  in  any  civil  pro- 
ceeding between  the  same  parties. 

ilfr.  Serjeant  Russell,  contr^ — ^The  argu- 
ment on  the  other  side  assumes  that  it  is 
discretionary  with  the  Court  to  give  or  with- 
hold restitution.  But  no  authority  has  been 
cited  in  support  of  the  assumption.  The 
prosecutor  has  an  interest  in  the  result  of 
the  trial ;  and  his  interest  appears  upon  the 
very  face  of  the  record.  It  is  the  duty  of 
the  Court  to  order  restitution  in  case  of  a 
conviction,  as  appears  by  the  words  of  the 
statute.  The  cases  upon  this  subject  are 
collected  in  1  Philimps  on  Evidence,  64 ; 
and  shew,  beyond  all  question,  that  an  in- 
terest in  the  result  of  the  trial  goes  to  dis- 
qualify the  person  from  being  a  witness; 
and  does  not  merely  afiect  his  credit.  This 
principle  is  so  strongly  established  that  it 
was  found  necessary,  by  act  of  parliament, 
to  qualify  inhabitants  of  parishes  and  coun- 
ties to  be  witnesses,  in  cases  which  affected 
their  interest  merely  as  contributors  to  the 
rates. 

The  Court  took  time  to  consider ;  and, 
on  the  4th  of  July,  the  judgment  was  de- 
livered by — 

Mr»  Justice  Barley. — After  stating  the 
question,  and  noticing  the  cases  cited  in  the 

£ip.N.P.C.  169. 
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argument,  the  learned  Judge  observed,  that 
the  instances  in  which  informers  had  been 
admitted  as  witnesses  were  those  in  which 
it  was  the  policy  of  the  law  to  enforce  the 
provisions  of  the  difierent  statutes  which 
created  the  offence ;  and  to  encourage  in- 
dividuals to  give  information  of  a  violation 
of  the  laws.  The  object  of  the  law  would, 
in  many  cases,  be  defeated  if  the  evidence 
of  those  persons  were  not  received.  And 
it  was  to  be  observed,  that  in  none  of  those 
cases  would  the  conviction  be  evidence  in 
any  action  in  which  the  informer  and  wit- 
ness sought  to  obtain  the  penalty.  This 
principle,  that  of  encouraging  the  enforce- 
ment of  particular  statutes ;  such  as  those 
prohibiting  gaming,  bribery,  the  seduction 
of  artificers,  and  die  exporting  machinery 
out  of  the  country,  appeared,  from  the  opi- 
nion of  Lord  Kenyon  in  the  case  of  Rex  v. 
Teasdale,  to  be  that  which  admitted  the 
competency  of  the  witness ;  and  this  principle 
could  not,  therefore,  be  applied  to  a  case  like 
the  present,  where  the  interest  of  the  witness 
would  be  to  obtain  restitution  by  reason  of 
a  private  wrong  to  himself.  The  principle 
itself  was  laid  down  very  distinctly  by  Mr. 
Justice  Dennison  in  the  case  of  Bush  v. 
Railing  {5),  There  all  the  earlier  cases 
were  reviewed;  the  question  before  the 
Court  being  upon  the  admissibility  of  a 
witness,  who  was  a  particeps  criminis,  and 
was  seeking,  by  the  conviction  of  his  com- 
panion in  guilt,  to  shelter  liiihself  against 
the  same  degree  of  punishment.  The  doc- 
trine laid  down  in  that  case  was  reviewed 
and  confirmed  in  Heward  v.  Shipley  (6),  in 
which  the  judgment  of  Lord  Ellenborough 
shews  that  the  Court  proceeded  upon  the 
ground  that  the  admissibility  of  the  witness 
was  necessary  to  give  effect  to  the  law. 
The  general  rule,  therefore,  that  a  person 
who  is  interested  in  the  event  of  the  pro- 
ceeding in  which  he  is  called  as  a  witness, 
is  not  broken  in  upon  by  the  admission  of 
the  witnesses  in  the  cases  which  have  been 
mentioned.  The  rule  itself  applies  to  the 
present  case,  where  the  party  called  as  a 
witness  was  interested  on  bis  own  private 
account  in  procuring  a  conviction ;  and  he 
was  therefore  improperly  received  as  a 
witness. 

Rule  absolute. 

(5)  Sayer,  «89. 

(6)  4  Eat,  180. 
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1829.        "^   THE  KINO  O.  ANN  ORBBN  AND 

April  22.   5  OTHERS. 

Poor  Rate — Alms  Houses, 

The  objects  of  a  charitable  foundation  in 
the  actual  occupation  of  the  almshouses  for 
their  own  benefit^  and  liable  to  be  removed  at 
the  pleasure  of  tlie  patrons,  are  rateable  in 
respect  of  such  occupation.^ 

A  poor  rate  by  which  the  defendants 
were  rated,  was  confirmed  by  the  Kent  Ses- 
sions ;  subject  to  the  opinion  of  the  Court 

on  the  following 

CASE. 

The  master  and  wardens  of  the  Merchant 
Tailors  of  the  fraternity  of  Saint  John  the 
Baptist,  in  the  city  of  London,  are  and  have 
long  been  patrons  of  a  charitable  establish- 
ment for  the  relief  of  the  widows  of  poor 
freemen  of  the  Company  of  Merchant 
Tailors.  About  three  years  ago  the  com- 
pany purchased  land  in  the  parish  of  Lee, 
whereon  they  erected  thirty  almshouses  for 
the  reception  of  such  poor  widows.  The 
appellants  are  poor  women  and  are  resident 
in  the  said  almshouses,  as  almswomen,  and 
objects  of  the  said  charitable  establishment, 
and  pay  no  rent  for  the  same,  and  are  also 
removable  at  the  pleasure  of  the  Master, 
Wardens,  and  Court  of  Assistants  of  the 
said  Company  of  Merchant  Tailors.  The 
land  upon  which  the  said  almshouses  are 
built,  comprising  about  two  acres,  is  the 
freehold  property  of  the  said  Merchant 
Tailors  Company,  and  the  same  was  pur- 
chased, and  said  almshouses  erected  and 
built  thereon,  at  the  sole  expense  of  the  said 
company  out  of  their  corporate  fund.  Be- 
fore the  purchase  of  the  land  as  aforesaid, 
the  same  was  rated  on  the  occupier  thereof, 
at  the  rate  of  2L  5s.  per  annum,  and  the 
parochial  rates  were  regularly  paid  in  re- 
spect thereof  upon  such  rating. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  appellants,  the  said  alms- 
women,  were  liable  to  be  rated  for  the  re- 
lief of  the  poor  of  the  said  parish  of  Lee. 

Mr.  D.  Pollock^  and  Mr.  Law,  against  the 
rate. — The  appellants  do  not  come  within 
the  fair  meaning  of  the  statute,  43  Elis. 
c.  2;  by  that  statute,  persons  are  to  be 
rated  according  to  their  ability  to  pay ;  but 
the  poor  persons  who  are  the  objects  of  this 
charity  have  no  ability.    It  m^t  as  well 


be  contended  that  lunatics  in  the  hospital 
for  their  reception  are  rateable.  There  is 
no  difference  between  the  two  cases,  as  re- 
gards  the  principle. 

[Mr.  Justice  Littledale. — Is  not  the  case 
of  Rex  V.  Aftmday(l)  directly  in  point 
against  you  ?] 

It  will  be  relied  on  by  the  other  side, 
certainly:  but  it  is  not  quite  in  point;  for 
there  the  occupation  Was  a  beneficial  one, 
the  land  was  occupied  by  cattle  ;  here  the 
occupants  are  absolute  paupers.  In  Rex  v. 
Waldo  (2)  a  similar  attempt  to  rate  a  chari- 
table institution  was  unsuccessful.  The 
occupation,  according  to  1  Nolan,  182,  most 
be  beneficial ;  i.  e.  it  should  yiM  some  re- 
turn in  the  parish  for  which  the  rate  is  made, 
the  assessment  being  made  on  the  property 
of  the  subject  assessed ;  mere  occupation  is 
not  sufficient,  and  it  makes  no  difference, 
that  the  land,  before  its  present  use,  paid 
rates  :  Rex  v.  St.  Luke's  Hospital  {S),  Rex 
V.  Si.  Bartholomew's  HospHtaKjt). 

Mr.  Bolland,  contra,  was  stopped. 

Mr.  Justice  Bayley.^^1  take  this  to  be  a 
very  clear  case,  as  well  upon  the  words  of 
the  statute  of  Elisabeth,  as  upon  the  au- 
thorities ;  which  are  decided  on  the  subject. 
The  statute  of  Elizabeth  makes  every  in- 
habitant liable,  according  to  his  ability  in  the 
parish.  The  houses  were  then  rateable  ac- 
cording to  the  act;  and  how  can  the  occupa- 
tion of  them,  by  persons  who  mre  allowed  to 
occupy  by  the  charity  of  others,  take  away 
the  liability  to  contribute  tor  the  rate  ?  The 
case  of  The  King  v.  Munday  seems  to  me 
not  to  be  distinguishable,  in  principle,  from 
the  present.  The  difference  is  merely,  that 
in  that  case,  the  occupation  was  benelren]  to 
a  greater  degree  than  it  is  here.  The  di^ 
ferenoe  is  merely  pto  or  mimu  in  that  re- 
elect between  the  two  cases.  Lord  Kmyoo 
and  the  rest  of  the  Court  there  thought, 
that  the  occupiers  of  almshouses  and  h 
belonging  to  a  charitable  foundation 
liable  to  be  rated  in  respect  of  their  occu- 
pation. If  they  pay  rent  they  are  clearly 
liable  ;  and  if  they  do  not  pay  rent,  what 
is  the  necessary  consequence  ?  Why,  that 
their  ^'  ability"  according  to  the 

(1)  1  East,  582 ;  1  Nol.  186. 
{ft)  CM.  358  ;  1  Nol.  184. 

(3)  2  Burr.  1053. 

(4)  4  Id.  2435;  1  Nol.  164^ 
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in  the  statute  of  Elizabeth  is  the  greater. 
The  rate,  therefore,  in  the  present  instance, 
ought  to  be  confirmed. 

Mr^  Justice  LUtledale. — I  am  of  the  same 
opinion,  for  the  reasons  given  in  the  case  of 
The  King  v.  Munday ;  which  I  cannot  dis- 
tinguish, in  substance,  from  the  present* 

Mr,  Juslice  Parke, — I  concur  in  opinion 
with  my  learned  Brothers.  The  circum- 
stance of  the  occupiers  being  poor,  and  re- 
siding in  houses  furnished  them  by  charity 
can  make  no  difference  :  it  does  not  render 
the  occupation  less  valuable;  the  54th 
Geo.  d.  c.  170.  prevents  their  gaining  a 
settlement  by  reason  of  this  description  of 
residence  in  the  parish. 

Order  confirmed. 


1829. 
Jan 


THE  KINO  V,  THE  JUSTICES  OF 
MONMOUTH. 


129.        > 

.  26,    5 
Sessions — Notice  of  Appeal, 


A  notice  of  appeal  against  an  order  of 
removal^  signed  by  the  attorney  for  the  over" 
seers  of  the  appellant  parish,  is  sufficient. 

This  Case  came  before  the  Court  in  the 
form  of  a  rule  calling  upon  the  Justices  of 
Monmoutli  to  shew  cause  why  a  mandamus 
should  not  issue,  directed  to  them,  com- 
manding them  to  enter  continuances,  and 
hear  an  appeal  against  an  order  of  removal. 
The  question  at  the  Sessions  was, — 
whether  the  notice  of  appeal  was  sufficient. 
It  was  signed  not  by  the  overseers  of  the 
appellant  parish,  but  by  their  attorney.  On 
objection  being  taken,  that  this  was  not 
sufficient,  the  Sessions  thought  the  objec- 
tion a  good  one,  and  refused  to  hear  the 
appeal ;  but  they  offered  the  appellant's 
counsel  to  state  a  case  for  the  opinion  of 
this  Court  upon  the  question  whether  the 
notice  was  sufficient. 

Mr,  Taunion  and  Mr,  Watson  now  shew- 
ed cause  against  the  present  rule  for  a  man- 
damus. The  question,  as  to  the  sufficiency 
of  the  notice,  was  discussed  at  the  Sessions ; 
and  they  are  the  proper  tribunal  to  judge  of 
its  sufficiency.  Whether  they  were  right 
or  wrong,  the  Court  will  not,  m  this  form 
of  proceeding,  review  the  decisions  of  the 


Sessions.  The  cases  of  The  King  v.  the 
Justices  of  Carnarvon  (I),  and  The  King  t. 
the  Justices  of  Monmouth  (2),  and  subse- 
quent cases,  have  decided  that  this  Court 
will  not  review  the  decision  of  the  Sessions, 
except  upon  a  case  sent  up  by  the  Sessions 
themselves  for  the  opinion  of  the  Court. 
There  is  no  hardship  in  the  application  of 
this  rule  to  the  present  parties,  for  they 
were  o£bred  a  case.  But,  even  supposing 
the  Court  will  entertain  the  question  as  to 
the  sufficiency  of  the  notice,  the  signature 
of  the  attorney,  instead  of  that  of  the  over- 
seers, was  not  sufficient.  The  authority  of 
Mr.  Nolan's  Poor  Laws($),  may  be  relied 
on  by  the  other  side ;  and  it  would  cer- 
tainly appear  that  that  learned  writer  was 
of  opinion,  that  such  a  signature  would  be 
sufficient.  But  the  case  he  cites,  that  of 
Jory  V.  Orchard  (ji),  does  not  bear  him  out 
in  the  position  he  lays  down.  That  was  a 
case  in  which  the  act  of  parliament  there  in 
discussion,  expressly  admitted,  of  the  notice 
being  signed  by  the  attorney  of  the  party. 
The  act,  in  this  case,  requires  the  notice  to 
be  given  by  the  overseers. 

Mr.  Campbell  and  Mr,  Blewitt,  contrH. — 
The  Sessions  have  not  heard  the  appeal ; 
and  the  present  form  of  proceeding,  there- 
fore, properly  calls  upon  them  to  hear  it. 
The  Court  are  not  called  upon  to  review 
their  judgment,  but  to  desire  them  to  hear 
and  decide. 

[Upon  the  point  respecting  the  sufficiency 
of  the  notice  they  were  stopped.] 

Lord  Tenterden, — I  am  clearly  of  opinion 
that  this  objection  ought  not  to  have  pre- 
vailed. Then,  as  to  the  form  of  the  pre- 
sent proceeding,  the  Magistrates  ofSered  a 
case,  in  order  that  their  decision  might  be 
reviewed ;  and  this  is  the  proper  mode  of 
reviewing  it ;  by  ordering  them  to  hear  the 
appeal. 

Rule  absolute, 

(1)  4  Ban.  &  Aid.  86. 

(2)  4B.&C.844;  7D.&R.SSi. 
(9)  a  Noltti,  624. 

(4)  tBos.&PQl.S9. 
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1829.       )  THE  KINO  O.  THE  INHABITANTS 
Jan.  $1.    3         07  MUCCLESTOME. 

Evidence — Subscribing  fVitness. 

Upon  a  question  of  settlement  by  appren" 
iiceshipf  the  indenture  was  produced,  appa^ 
rently  executed  by  all  parties :  and  the  name 
of  ''  George  Jonei*  affixed  to  the  attestation, 
as  the  attesting  witness  ;  but  without  any  dc' 
scription.  It  was  proved,  that  diligent  search 
had  been  made  in  the  place  where  the  inden^ 
iure  was  executed,  but  no  person  of  that  name 
could  be  there  found ;  and  that  inquiry  had 
also  been  made  of  the  parties  to  the  indenture, 
but  no  information  as  to  the  witness  could  be 
obtained  from  them  : — but  that  between  two 
and  three  miles  from  the  place,  there  weu  a 
George  Jones,  who  had  been  applied  to,  and 
who  said  he  knew  nothing  at  all  about  the 
matter*     He  was  not  produced* 

Upon  this  evidence,  the  Sessions  refused  to 
receive  the  parties  themselves  to  prove  the 
execution  of  the  indenture  ;  being  of  opinion 
that  enough  had  not  been  done  to  prove  the 
handwriting  of  the  attesting  witness*  The 
Court  of  King's  Bench  held  the  Sessions  to 
have  decided  rightly » 

This  was  an  appeal  against  an  order  of 
two  Magistrates,  bearing  date  the  9th  of 
July  1 828,  for  the  removal  of  Margaret,  the 
wife  of  Edward  Lawrence,  and  their  two 
children,  from  the  Shropshire  part  of  the 
parish  of  Mucclestone,  to  the  Staffordshire 
part  of  the  same  parish. 

The  appeal  was  tried  at  the  last  Michael- 
mas Sessions  for  the  county  of  Salop, 
when  the  respondents,  having  proved  a 
birth  settlement  of  the  pauper's  husband  in 
the  appellants'  division  of  the  parish  of 
Mucclestone,  the  appellants  proposed  to 
shew  that  he  had  subsequently  gained  a 
settlement  in  a  third  parish,  by  service 
under  an  indenture  of  apprenticeship ;  and 
for  this  purpose  tendered  in  evidence  an 
indenture  of  apprenticeship,  which  was  in 
the  custody  of  the  respondents,  but  had 
not  been  shewn  to  the  appellants,  bearing 
date  in  1815,  and  which  purported  to  have 
been  made  between  the  Rev.  Offley  Crewe, 
rector  ;  James  Smith,  churchwarden ;  Wil- 
liam Furnival,  and  John  Leighton,  over- 
seers of  the  poor  of  the  parish  of  Muc- 
clestone ;  and  Edward  Lawrence  the  pauper's 
husband,  on  the  one  part;  and  Thomas 


Simcock,  of  Eccleshsdl  in  the  county  of 
Stafford,  tailor,  on  the  other  part ;  by  which 
the  said  Edward  Lawrence,  of  his  own  free 
will,  and  with  the  approbation  of  the  said 
Offley  Crewe,  James  Smith,  William  Furni- 
val, and  John  Leighton,  bound  himself  ap- 
prentice to  the  said  Thomas  Simcock  for 
the  terms  of  seven  years.  The  signatures  of 
all  the  above-named  parties  appeared  on  the 
face  of  the  indenture,  and  that  of  "  George 
Jones,**  without  any  addition  or  place  of 
residence,  as  an  attesting  witness. 

On  the  part  of  the  appellants,  it  was 
proved  that  diligent  inquiry  had  been  made 
for  George  Jones  in  Mucclestone,  Eodes- 
liall,  and  the  neighbourhood,  and  from  all 
the  parties  to  the  indenture,  and  that  he 
could  not  be  found.  It  was  proved,  that  a 
person  of  the  name  of  George  Jones  now 
lived  at  Sugnall,  between  two  and  three 
miles  from  Ecdeshall,  the  place  where  the 
indenture  was  executed,  lio  evidence  was 
given  to  connect  him  with  the  indenture ; 
and  it  was  further  proved,  that  when  asked 
whether  he  was  a  witness  to  it,  he  said  he 
knew  nothing  of  the  matter.  The  indenture 
was  not  shewn  to  him. 

The  counsel  for  the  repondenta  then 
objected  that  the  case  could  not  proceed, 
on  the  ground  that  -the  appellants  had 
not  proved  sufficient  search  for  Geoige 
Jones,  the  attesting  witnes^i  to  let  in  aeoon- 
dary  evidence.     They  also  contended,  that 

{>arol  evidence,  of  what  George  Jones,  now 
iving  at  Sugnall,  said,  ought  not  to  be  re- 
ceived ;  but  that  he  ought  to  be  produced. 
The  Court  overruled  the  objection,  and 
permitted  the  case  to  go  on. 

The  appellants  then  gave  evidence  of 
similar  search  having  been  made  to  obtain 
evidence  of  the  handwriting  of  the  attesting 
witness,  but  without  success ;  and  it  was 
admitted  by  the  respondents  that  none  of 
the  parties  to  the  deed  could  prove  it.  The 
appellants  then  tendered  i|ll  the  parties  to 
the  indenture  to  prove  tlieir  own  signatoies; 
but  the  respondents'  counsel  objected  to 
such  evidence  being  received,  on  the  ground 
that  in  the  absence  of  the  attesting  witness 
the  Court  could  only  receive  evidence  of 
his  handwriting. 

The  Court  refused  to  receive  the  parties 
to  the  deed  as  witnesses  to  prove  their  own 
signature ;  being  of  opinion  that  sufficient 
search  had  not  beta  made  for  proof  of  the 
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hand-writing  of  the  attesting  witnesses ;  and 
confirmed  the  order,  subject  to'  the  opinion 
of  the  Court  of  King's  Bench  as  to  the  ad- 
missibility of  the  indenture  in  evidence, 
under  the  above  circumstances. 

Mr.  BMand  and  Mr.  WhateUy^  in  sup- 
port of  the  order  of  Sessions. — The  inden- 
ture was  not  sufficiently  proved  to  let  in 
parol  evidence;  and  it  is  an  established 
rule,  that  the  parties  to  a  deed  cannot  be 
called  to  prove  the  execution  even  by  them- 
selves, where  there  is  a  subscribing  wit- 
ness. The  case  of  The  King  v.  the  Inha^ 
bitants  of  Morion  {{)  shews,  that  diligent 
search  must  be  made  before  any  secondary 
evidence  can  be  let  in.  The  calling  the 
parties,  until  all  inquiry  after  the  sub- 
scribing witnesses  had  been  exhausted,  would 
be  letting  in  a  species  of  secondary  evi- 
dence. 

Mr,  Campbell  and  Mr.  Corbetl,  contr^. — 
There  was  no  evidence  given  of  the  exist- 
ence of  the  person  whose  name  appeared  to 
the  instrument  as  the  subscribing  witness. 
The  common  practice  is,  that,  after  diligent 
but  unsuccessful  search  for  a  subscribing  wit- 
ness has  been  proved,  secondary  evidence 
may  be  let  in.  In  the  present  case,  diligent 
inquiry  was  made,  and  George  Jones,  the 
vvitness,  could  not  be  found. 

[Mr.  Justice  Bayley. — But  there  was  a 
George  Jones  not  far  off.] 

That  is  immaterial.  There  might  be  fifty 
George  Joneses  ;  it  surely  could  not  be  ex- 
pected that  all  were  to  be  examined. 

^Mr,  Justice  Bayley, — But  you  did  not 
shew  the  indenture  to  him.] 

Nor  was  it  necessary,  unless  the  man  had 
some  doubt  upon  the  subject;  he  knew 
nothing  about  it  whatever.  The  parties 
tlien  were  good  witnesses.  The  rule,  as  laid 
down  in  the  case,  in  4  Maule  ^  Selrvyn^ 
is  not  disputed.  It  is  contended  to  be 
here  inapplicable ;  for  it  does  not  appear 
that  there  was  a  subscribing  witness  in  exist- 
ence. 

Mr.  Justice  Bayley. — I  think  the  Ses- 
sions was  the  proper  tribunal  to  decide 
whether  enough  had  been  done  to  let  in  se- 
condary evidence ;  and  it  requires  a  very 
strong  case  to  induce  us  to  review  their  de- 
cision.    In  this  case,  the  name  of  George 

(1)  4  Maul.  &  Selw.  48. 
SurPL.  1829. 


Jones  appeared  as  the  subscribing  witness : 
there  was  a  George  Jones  in  the  neighbour- 
hood, and  it  did  not  appear  that  the  instru- 
ment in  question  had  been  shewn  to  him. 
The  Sessions  thought  enough  had  not  been 
done  to  verify  the  hand-writing ;  and  I  can- 
not say  that  they  have  decided  erroneously. 
You  might  have  taken  the  indenture  round, 
and  asked  the  neighbours,  if  they  knew  the 
hand-writing.  You  did  not  even  shew  it  to 
the  George  Jones  whom  you  found.  I 
think,  therefore,  that  enough  was  not  done. 

Mr.  Justice  Littledale. — I  think  also,  that 
enough  was  not  done  to  let  in  the  secon- 
dary evidence.  The  indenture  was  not 
shewn  to  the  person  who  was  found  answer- 
ing to  the  same  name  as  the  subscribing 
witness.  It  should  have  been  shewn  to  him, 
and  to  other  people  in  the  neighbourhood. 
How  much  would  have  been  sufficient,  it  is 
not  necessary  for  us  to  decide.  We  think 
enough  was  not  done  to  call  upon  the  Ses* 
sions  to  let  in  the  secondary  evidence. 

Mr.  Justice  Parke  concurred. 

Order  of  Sessions  confirmed. 


1829.      >    ,  _ 
June  22    \    ^^^^^  ^'  co^-^-ett,  clerk. 

Magistrates  —  Committal  for  Fehny  — 
Framing  of  Depositions — Notice  of  Action. 

Where  a  person  is  charged^  on  oath,  with 
an  offence  amounting  to  felony,  and  a  Ma- 
gistrate issues  his  warrant;  and,  on  tite 
party  being  brought  before  him,  the  charge 
is  proved,  and  he  is  committed  to  prison, — 
the  Magistrate  is  not  liable  in  trespass  for 
false  imprisonment,  although  the  cluirge  turns 
out  to  be  unfounded. — Where,  therefore,  a 
party  was  charged  with  cutting  down  a  tree 
adjoining  a  dwelling-house,  under  the  statute 
7^8  Geo.  4.  c.  30.  s.  19,  and  committed 
to  gaol,  but  the  person  who  laid  the  informa- 
tion did  not  prosecute : — Held,  that  the  Ma- 
gislrdte  was  not  liable  in  trespass,  although- 
the  party  charged  was  tlie  occupier  of  the 
land  on  which  tfte  tree  grew* 

*  For  the  ooDStniction  of  this  set,  as  to  what  will 
conatitute  an  offenea  under  at.  19  &  20,  and  aa  to 
the  conaequencea  of  a  Magistrate  not  exerciaing  i^ 
proper  diacrimiDation,  in  regard  to  whether  the  party 
charged  is,  or  i»  not,  guilty  of  an  offence  under  tli«^ 
same, — see  Rex  v.  Jenner,  anie,  Mag.  Caaes,  79^ 
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Magisiraies  ihoald  not  M&w  itponikm 
^o  be  framed  ions  to  meei  the  enacimg  words 
of  a  statute, 

'  In  a  notice  of  action  to  a  Mmgistrate,  ike 
residence  of  the  plaintiff '§  attorney  mas  de^ 
scribed^  at  the  foot  of  the  notice,  as  of  Half 
Moon'Streetf  FieeadUlyt  London,  Qiuere— 
whether  it  was  sufficients  Half  Moon^street 
being  in  Middlesex. 

This  was  an  action  of  trespass  for  an 
assault  and  false  in^prisonment.  The  first 
count  of  the  declaration  stated,  that  die  de- 
fendant, on  the  18th  of  October  1827,  made 
an  assault  upon  the  plaintiff,  at  Chediston, 
In  the  county  of  S«iflR>]k,  and  forced  and 
compelled  him  to  go  from  and  out  of  a  cer- 
tain dwelling-house  there,  into  a  public  high- 
way, and  from  thence  to  a  certain  prison, 
situate  at  Beccles,  in  the  coilnty  aforesaid, 
and  there  imprisoned  the  plaintiff,  and  kept 
imd  detained  him  in  prison  there,  without 
any  reasonable  or  probable  cause,  for  the 
space  of  four  months  then  next  following ; 
whereby  the  plaintiff  was  not  only  greatly 
exposed  and  mjured  in  his  credit  and  cir- 
cumstances, but  hindered  and  prevented 
from  performing  and  transacting  his  lawful 
and  necessary  affairs  and  business.  The 
second  count  was  for  an  assault  and  false 
imprisonment ; — and  tlie  last  for  a  common 
assault. 

Plea — ^Not  guilty. 

At  the  trial,  before  Mr.  Baron  Vanghan, 
at  the  last  Assizes  for  the  county  of  Suffolk, 
it  appeared,  that  the  defendant  was  a  ma- 
gistrate of  that  county,  and  that  the  action 
Was  brought  against  him  for  committing  the 
plaintiff  to  Beccles  gaol,  on  a  charge  of  (b- 
lony,  made  before  the  defendant  by  one  Ro- 
bert Baas,  churchwarden  of  the  parish  ofChe- 
diston,  in  the  county  of  ISuffblk,  under  the 
7  &  8  Geo.  4.  c.  SO.  s.  10(1),  4br  unlaw- 

(1)  By  which  it  is  enacted*  ^*  that,  if  any 
uerson  shall  unlawfully  and  maliciously  cut^ 
break,  bark*  root  up,  or  otherwise  destroy*  or 
damage,  the  whole  or  any  part  of  any  tree,  sap- 
ling, or  shrub,  or  any  underwood,  respec- 
tively growing  in  any  park,  pleasure  ground, 
garden,  orcluod,  or  avenue,  or  in  any  groand 
adjoining  or  belonging  to  any  dweUing-houaSy 
every  such  offender  (in  case  the  amount  of  the 
injury  done  shall  exceed  the  sum  of  1/.)  shall 
be  ffliilty  of  felony*  sndbeingconvieted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court, 


iiiiiy  and  malkioiMly  tMiiag  dosm  tttiMbsr 
elm  tree,  adjoining  a  dweWang^hoass,  and 
standing  on  a  fana  in  die  piniasHfV  oocn*> 
pation,  which  he  held  under  the  pariah  of 
Chediston. 

it  appeared  by  (he  evidenet  addaced 
iot  the  plaintiff,  that,  in  October  1M7.  lie 
occupied  the  farm  in  question;  Mid  tfaat. 
on  the  1 8th  of  that  month,  a  warrant  haviag 
been  issued  by  the  defendant,  and  die  Rev. 
Mr.  Browne,  another  Magistrate  lor  tho 
county  of  Soffolk,  upon  a  complaint  siado 
against  the  plaintiff,  upon  OBth,by  Mr.Baaa 
(2),  the  plaintiff  voluntarily  appeared  bafiirt 
the  Magistrates  at  Yoxford,  when,  two  wit* 
Besses  having  deposed  to  die  lacta  laid  in 


to  be  tnuuporisd  heyond  iheseaafarthetflnB 
oi  seven  years,  or  to  be  impriaoned  for  any 
term  not  exceeding  two  years ;  and,  if  a  male, 
to  be  once,  twice,  or  thrice  publidy  or  pri- 
vately whipped  (if  the  Court  shall  so  think  fit) 
in  addition  to  such  imprisonment ;  and  if  any 
person  shall  luilawfiilly  and  maliciously  cut, 
break,  bark,  root  up,  or  otherwise  destroy  or 
damage  the  whole  er  any  part  of  any  tres^ 
sapling,  or  sbrul)^  or  any  underwood^  re^ee- 
tively  growixig  elsewhere  than  in  any  of  the 
situations  hereinbefore  mentioned*  every  such 
offender  (in  case  the  amount  of  the  mjury 
done  shall  exceed  the  sum  of  5/.)  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shn 
be  liable  to  any  of  the  punishments  which  the 
CDurt  may  award  for  the  fdony  hersinbsfora 
last  mentioned.'' 

(2)  /  The  infpnnation  and  oomplsiBt  of  Bo- 

Sttliblk,  <  bert  Bias,  of  Cbedijrton,  ib  th« 
to  wit '  i^  Qounty  of  Suffolk,  gentleman, 
piade  on  oath  before  ua,  two  of  his  Majesty's  Jas- 
tiees  of  ibe  Peace  in  and  for  the  aaid  eoantyof 
Suffolk,  the  17th  day  of  October  1817,  wbo  ajith, 
that,  on  the  15tb  day  of  October  inataat,  in  the  pa- 
riah of  Chediatoa,  in  the  said  county,  Simon  Mub, 
of  Chediston  aforesaid,  farmer,  and  Abraham  Stm- 
nard,  of  the  parish  of  St.  Jamea,  Sottthelmhatf.  ia 
the  aaid  coon^,  labourer,  did  mlfiiUy  and  wM|K«i 
oualy  cut,  bcea^,  bark,  root  up,  or  otberwiae  dastroj 
and  damage  a  certain  timber  elm  tree,  powia^  in  a 
yard  adjoining  to  the  dwelling-houae  beloaguw  to 
a  farm,  in  Chediston  aforeaaid,  of  the  value  J  \L 
and  upwards,  the  property  of  John  Badely,  doeiv 
of phy aio,  contTfty  to  the  atatutemade  ia  the  aateath 
and  eighth  preara  of  the  reign  of  King  Geoige  the 
Fourth,  intituled  "  An  Act  for  oonaoKdatiag  and 
amending  the  Laws  in  Ebgland  relative  to  awW* 
oos  Injuiies  to  Propertv ;"  and  thereapoa,  ha«  te 
aaid  infonner,  piayeth  the  judgaeiit  of  as»  the  Jas- 
ticea  aforsaaid,  in  the  pcemisea. 

Robert  BasB. 

Taken  and  swora  f  Anthony  CoUett,  (L.a.) 
before  ua,         f.  L«  R.  Browae,  (us.) 
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the  infoniMiCioii(9)»  the  plaimifTwae  oommit* 

c  4*  IV      (Totke  ContUbl*  of  HtlMwoith,  tad 

to  wit  {  ^  *^  ^^'^  ConsUblM  in  the  Mi 
1^  county,  duly  to  execute. 
Whereasinfonnation  and  complaiDt,  upon  oath,  Bare 
been  made  before  us,  two  of  Hie  Majesty's  Justices 
of  tbe  Peace  in  and  for  tbe  said  county,  by  Ro* 
borC  Baas,  of  Cbediaton,  in  tbe  county  albreMidt 
gentleman,  tbat,  on  tbe  Idth  day  of  October  instant, 
in  tbe  parish  of  Cbediston,  in  the  said  county,  Si- 
mon Mills,  of  Chediston,  in  the  county  aforesaid, 
Ainner,  and  Abraham  Stannard,  of  St.  James,8onth<* 
holmbnm,  in  die  said  ooon^,  Inbonvsr,  did  nilfolly 
and  malieionsly  eot,  break,  bark,  root  up,  or  other- 
wise destroy  and  damage  a  certain  timber  elm  tree, 
ffrowin^  in  a  yard  adjoining  to  the  dwelling-house 
belonging  to  a  farm  in  Chediston  aforesaid,  of  the 
value  of  II.  and  upwards,  tbe  property  of  John 
Badely,  doctor  of  physic,  contrary  to  the  statute 
made  in  the  acTentb  and  eiffhth  years  of  the  reign 
of  King  George  the  Fourui,  intituled  "An  Act 
for  consolidating  and  amending  the  Laws  in  Eng^ 
land  Mtative  to  malicious  Injuries  to  Property ;" 
these  are,  tberelbre,  to  require  yon  forthwith  to 
apprehend  the  said  Simon  Mills,  and  bring  him 
before  us,  at  the  Tuns  Inn,  in  Yoxford,  in  the 
said  county,  forthwith  to  answer  unto  the  said  in- 
Ibrmatioci  and  complaint,  and  to  be  fintber  dealt 
with  aeoQvding  to  law. 

Herein  fail  not.     Giren  under  our  hands  and 
seals,  the  17th  day  of  October,  in  the  year  1827, 

Anthony  CoHett,  (l.s.) 
L.  R.  BlOfv'ne,  (L^.)  * 

(S)  f  The  deposition  of  John  Storke^,  hnS- 

fiotfftlk,  <  banmnan,  of  tbe  parish  of  Linstesd 
to  wit.  t  Psrvor,  in  the  county  of  Suffolk, 
taken  and  made  upon  oath,  before  us,  two  of  bis 
Majesty's  Justices  of  the  Peace  for  the  said  county, 
this  18th  day  of  October  IBfT,  who  saith,  tbat,  on 
Monday  last,  tbe  15tb  day  of  tbe  pisssnt  amntb  of 
Oolobor,  on  the  premises  occupied  by  Simon  Mills, 
in  tbe  parish  of  Chediston,  in  the  said  county,  the 
property  of  John  Badely,  doctor  of  physic,  namely, 
m  tne  yard  adjoining  and  belonging  to  the  dweH- 
iog^booss  of  tbe  said  prsmiaes,  be  sew  Simon  Mills, 
of  Chediston  aforasaid,  and  Abraham  Stannsid,H- 
bourer,  of  the  parish  of  St.  James,  Southelmham, 
wilfully  and  maliciously  cutting,  harking,  rooting 
up,  and  otherwise  destroying  a  certain  timber  elfn 
tree,  the  property  of  the  said  John  Badidy. 

John  Storkey,  his  -f  mwk. 

-OmA^^  «•  /  L-  R«  Browne,  (ljs.) 
***•  "'  \  A.  Collett,  {L.S.) 

fi.iuir     (T^^    deposition    of    Robert   Balls, 
OBiiQis,    I      -,i.<kmi««;«k«  »r«iv^  ^.^.u  ^rnu^ 


to  wit. 


{ 


wheelwright,  of  the  parish  of  Che- 
diston, in  tbe  oounty  of  Suffdk, 
tslcen  s»d  made  upon  oath,  before  us,  two  of  bis 
Majesty's  Justices  of  tbe  Peace  for  the  said  county, 
this  I8th  day  of  October  1827,  who  saith,  that  be 
knows  tbe  certain  elm  timber  tree  cut  down  by 
Simon  MiUs,  of  Cbediston  aforesaid,  hrmn,  and 
Abieham  Stannard,  of  tho  parish  of  St.  Jsmes, 
Sonthelmfaam,  labourer,  on  the  premises  of  the  said 
Simon  Mills,  and  that  it  is  wortn  more  than  U. 

Robert  Bans. 


ted(4)  to  Beceles  gaoly  to  take  his  trial  at 
the  lollowiog  Quarter  Sessions,  aed  the 
proeecator  aod  witneeses  were  duly  bouo4 
over  in  reeegoisanoesto  prosecute  and  give 
evidence ;  that  the  plaintiff  remained  in  cua- 
tody  until  the  Epiphany  Sessions,  which 
were  held  on  the  14th  of  January  ibllowingt 
when  he  was  di8charged»  for  want  of  pro** 
secution* 

The  plaintiff's  counael  admitted,  in  hit 
address  to  the  jury,  that  no  malice  or  im- 
proper  motive  was  imputable  to  the  defen-' 
dant»  but  contended*  thai  he  had  committed 
an  error  in  judgroeni,  for  the  consequence 
of  which  the  plaintiff  was  entitled  to  com- 
pensation  at  the  defendant's  bands.  No 
evidence  was  called  for  the  defendant ;  hut 
it  was  submitted  for  him,  that,  under  the 
ciroumstancest  the  plaintiff  must  be  non- 
suited, upon  tbe  following  grounds  i — 

iFirs^,  that,  the  offence  charged  i^ainst  the 
plaintiff  beii^  constituted  a  felony,  by  th^ 
atatute  7  8s  S  Geo.  4,  the  Magistrates  had 
full  power  and  authority  to  commit,  and 
were  not  responsible  to  the  plaintiff,  or 
liable  to  any  action  ibr  the  consequepees  oi 
any  error  in  judgment  as  to  tlie  law  of  the 


**'^""'  \A,Gollott,CM.) 


(4)  I'Launcelot  Robert  Browne,  and  An- 

SnfTollr,  <  thonv  Collett,  clerks,  two  of  the 
to  wit.  t  Jnstices  of  our  Lord  the  King, 
sssigned  to  keep  the  poace  within  tbe  ssid  coon^ 
of  Sufiblk,  to  the  constable  of  Chediaton,  in  the  said 
county,  and  to  the  Keeper  of  the  House  of  Correc- 
tion at  Beceles,  in  the  said  county  : 

These  are,  in  His  Majesty's  name,  to  require  and 
ocnuaandyou,  tbe  said ooostaible,lbrth with  to conrey 
and  deliver  into  the  custody  of  the  said  Keeper  of  the 
said  Houae  of  Correction,  the  body  of  Simon  Mills, 
late  of  Chediaton,  in  the  said  county,  farmer,  hebeinr 
charged  before  as,  the  said  Justices,  upon  the  onto 
ol  Robert  Bnas,  of  Cbediston,  in  tbe  oonnty  of  Suf* 
folk,  gentleman,  wi|h  baring,  on  tbe  16th  day  of 
October  iuatant,  wilfully  and  maliciously  cut,  broken, 
barked,  rooted  up,  or  otberwiae  destroyed  and  da- 
maged a  certain  timber  elm  tree,  growing  in  a  yavd 
adjoining  to  tbe  dwofting-housn  belosging  to  n 
fans  in  Cbediston,  of  tbe  value  of  1/.  and  upwards, 
the  pseperty  of  John  Badelv,  of  Chelmsfora,  iu  tbe 
county  of  Essex,  doctor  of  phasic  ;  and  you,  tbe 
ssid  Keeper  of  the  said  House  of  Correction,  are 
hereby  required  to  Moeive  the  ssid  Simon  Mills 
into  your  sosCody,  in  the  ssid  House  of  Correction^ 
and  him  there  aafely  to  keep  uutil  he  shall  be  deli- 
vered from  thence  by  due  order  of  the  law. 

Given  under  our  hands  and  sesls,  the  18tb  day  of 
OistDbor  ]8f7. 

L.  R.  Broime,  (l^ 
A.  GoUett,  (us.) 
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Secondly^  tliat  ihe  plaintiff  had  not  com- 
plied with  the  positive  directions  of  the 
statute,  24  Geo.  %,  c.  44,  made  for  the  ren- 
dering Justices  of  the  Peace  more  safe  in 
the  execution  of  their  office,  and  which 
enacts,  that,  at  the  hack  of  all  notices  of 
action  against  Magistrates,  the  name  and 
place  of  abode  of  the  plaintiff's  attorney  or 
agent  should  be  indorsed :  the  notice  of 
action  in  this  case  being  only  signed  at  the 
foot  by  the  plaintiff's  attorney  : — and 

Lastly,  that  the  place  of  abode  of  the 
plaintiff's  attorney,  subscribed  at  the  foot 
of  the  notice,  was  not  correctly  stated, 
viz.  No.  6,  Half  Moon-street,  Piccadilly, 
being  described  as  in  London,  instead  of 
Middlesex. 

The  learned  Baron  proposed  either  to 
direct  a  verdict  for  the  plaintiff,  with  leave 
for  the  defendant  to  move  to  enter  a  non- 
suit ;  or  to  nonsuit  the  plaintiff,  with  liberty 
for  him  to  move  to  set  it  aside,  and  enter  a 
verdict  in  his  favour ;  but,  upon  the  defen- 
dant's counsel  pressing  for  a  nonsuit,  upon 
the  ground  of  the  mischief  of  allowing  a 
point  of  such  extreme  importance  to  Ma- 
gistrates, as  to  their  responsibility  in  com- 
mitting in  cases  of  felony,  to  remain  in 
doubt,  the  learned  Baron  proposed,  that, 
with  a  view  of  saving  the  parties  the  ex- 
pense of  bringing  the  question  to  trial  a 
Second  time,  the  jury  should,  at  all  events, 
decide  upon  the  quantum  of  damages  to 
which  the  plaintiff  should  be  entitled,  in  the 
event  of  the  opinion  of  the  Court  being  in 
his  favour:  whereupon  the  defendant's 
counsel  addressed  the  jury  on  the  subject 
of  damages,  and  contended,  that  the  defen- 
dant was  not  only  justified  in  what  he  had 
done,  but  would  have  been  guilty  of  a  de- 
reliction of  duty,  if  he  had  not  committed 
the  plaintiff,  inasmuch  as  the  of!ence,  which 
the  statute  constitutes  a  felony,  had  been 
sworn  to  by  a  credible  witness,  and  con- 
firmed by  two  others.  The  jury  assessed 
the  damages  at  one  farthing ;  and  Mr.  Ba- 
ron Vaughan  directed  a  nonsuit  to  be  en- 
tered, with  liberty  to  the  plaintiff  to  move 
to  set  it  aside,  and  enter  a  verdict  for  the 
amount  of  the  finding. 

Mr.  Serjeant  Storks,  in  the  last  term,  ac* 
cordingly  obtained  a  rule  nisi,  that  the  non- 
suit might  be  set  aside,  and  a  new  trial  had, 
or  that  the  verdict  might  be  entered  for  the 


plaintiff,  wkh  one  farthing  damages ;  and, 
in  addition  to  the  objections  raised  on  the 
trial,  submitted,  that  there  was  no  ground 
whatever  to  imprison  the  plaintiff  for  a 
felony,  as  he  was  in  the  actual  occupation 
of  the  farm  on  which  the  tree  was  cut  down, 
and  that  the  Legislature  did  not  contemplate 
that  the  statute  7  &  8  Geo.  4.  should  apply 
to  a  case  of  landlord  and  tenant,  or  a  per- 
son occupying  premises,  unless  it  were  shewn, 
that  trees  were  expressly  excepted  out  of 
the  demise  ;  and  the  defendant  must  have 
been  aware,  that  the  plaintiff  was  the  oc- 
cupier of  the  farm,  as  that  fact  appeared 
in  the  depositions  of  Balls  and  Storkey,  oo 
which  the  commitment  was  founded. 

Mr,  Serjeant  Wilde  and  Mr,  Serjeant 
Russell  now  shewed  cause. — ^The  first  ma- 
terial question  which  arises  in  this  case,  is, 
whether,  under  the  circumstances,  the  de- 
fendant has  been  guilty  of  any  error  of 
judgment,  or  put  a  misconstruction  on  the 
19th  section  of  the  statute  7  &  8  Geo,  4. 
c.  dO.  The  provisions  of  that  section  were 
substituted  for  the  9  Geo.  1.  c.  22.  s.  1. 
(Black  Act),  which  made  the'  ofience  capi- 
tal, where  the  malice  was  personal  to  the 
owner ;  and  the  6  Geo.  3.  c.  36,  and  6  GeOb  3. 
c.  48  ; — by  the  first  of  which,  the  offence,  if 
done  in  the  night  time,  was  felony ;  and  by 
the  last,  if  done  at  any  time,  was  punish- 
able by  summary  conviction  for  the  first 
and  second  offences.  The  present  case  if 
clearly  within  the  meaning  and  operation  of 
the  late  act :  for,  in  East's  Pleas  of  ike 
Crown  (5),  it  is  said,  "  The  word  '  nnlid- 
ously'  has  not  a  different  signification  than 
it  had  under  the  statute  6  Geo.  3,  c.  36, 
upon  which  it  was  considered  as  bearing  its 
most  general  signification,  and  as  apply ii^  to 
an  act  done  mala  animOf  from  an  unjust 
desire  of  gain,  or  a  careless  indifference  of 
mischief.  Malice,  in  a  legal  sense,  does  not 
signify,  according  to  its  common  accepta- 
tion, a  desire  of  revenge,  or  a  settled  anger 
against  a  particular  person."  Then,  even 
supposing  that  there  were  an  existing  te- 
nancy in  this  case,  it  would  not  deprive  the 
Magistrate  of  his  jurisdiction.  The  plaintiff 
had  clearly  been  guilty  of  a  wrongful  act,  na 
against  the  owner  of  the  tree,  and  he  <rffered 
no  excuse  for  cutting  it  down.  Felony  may 
be  committed  in  respect  of  demised  property^ 
as  in  arson,  under  the  statute,  althouf^ 
(5)  yd.t.pafsl06t. 
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not  at  common  law.  So,  by  the  statute 
7  &  8  Geo.  4.  c.  29.  s.  45,  (6)  tenants  and 
lodgers  stealing  or  taking  any  property 
from  houses  or  apartments  let  to  them,  are 
liable  to  be  punished  in  the  same  manner  as 
in  the  case  of  simple  larceny.  Suppose  the 
plaintiff  had  cut  down  valuable  or  ornamental 
trees, — for  instance,  in  an  avenue, — it  would 
clearly  fall  within  the  meaning  of  the  act. 
Enough,  therefore,  appeared  on  the  face  of 
the  information  and  depositions  to  induce 
the  Magistrate  to  suppose,  that  be  had  ju- 
risdictiou ;  and  it  was  not  for  him  to  decide. 
But,  even  if  the  defendant,  acting  as  a  Ma- 
gistrate,  had  been  guilty  of  an  error  in 
judgment,  he  is  not  liable  to  an  action ;  for, 
in  Hawkins's  Pleas  of  the  Cronm  (7),  it  is 
aaid,  "  that  Justices  of  the  Peace  are  not 
punishable  chilly  for  acts  done  by  them  in 
their  judicial  capacities ;  but,  if  they  abuse 
the  authority  with  which  they  are  intrusted, 
they  may  be  punished  criminally,  at  the 
suit  of  the  King,  by  way  of  information. 
But,  in  cases  where  they  proceed  miniete» 
riallyt  rather  than  judicially,  if  they  act  ccr* 
ruptfyf  they  are  liable  to  aii  action  at  the 
suit  of  the  party,  as  well  as  to  an  informa- 
tion at  the  suit  of  the  King."  Again,  it  is 
said  by  Hawkins  (8),  "  Perhaps  there  may 
be  this  difference  between  the  warrant  of 
a  Justice  of  Peace,  for  such  causes  which 
he  has  not  authority  to  hear  and  determine 
as  judge,  without  the  concurrence  of  others, 
and  such  warrant  for  an  offence  which  he 
may  so  determine,  without  the  concurrence 
of  any  other, — that,  in  the  former  case,  in- 

(6)  Wliich,  for  the  punishment  of  depreda- 
tions committed  by  tenants  and  lodgers,  enacts, 
"  that,  if  any  person  shall  steal  any  chattel  or  fix- 
ture let  to  be  used  by  him  or  her,  in  or  with  any 
house  or  lodging,  whether  the  contract  shaU 
have  been  entered  into  by  him  or  her,  or  by 
her  husband,  or  by  any  pei%on  on  behalf  of 
him  or  her,  or  her  husbana,  every  such  offender 
shall  be  guilty  of  felony,  and  bein^  convicted 
thereof,  shall  be  liable  to  be  punished  in  the 
same  manner  as  in  the  case  of  simple  larceny ; 
and  in  every  such  case  of  stealing  any  chattel. 
It  ^all  be  lawful  to  prefer  an  indictment  in 
the  common  form,  as  tor  larceny,  and  in  every 
such  case  of  stei^g  any  fixture,  to  prefer  an 
indictment  in  the  same  form  as  if  the  offender 
were  not  a  tenant  or  lodger,  and,  in  either  case, 
to  lay  the  property  in  the  owner  or  person 
lettug  to  hire.'' 
m  Bookf.e.8. 
(8)  Book  f.  0. 13.  s.  f04 


asmuch  as  he  rather  proceeds  ministerially 
than  judicially,  if  Ae  act  corruptly,  he  is 
liable  to  an  action  at  the  suit  of  the  party, 
as  well  as  to  an  information  at  the  suit  of 
the  King.  But,  in  the  latter  case,  he  is 
punishable  only  at  the  suit  of  the  King  ; 
for  that,  regularly,  no  man  is  liable  to  an 
action  for  what  he  doth  as  judge."  At  all 
events,  there  must  be  either  malice,  or  a 
corrupt  motive,  imputable  to  a  Magistrate, 
to  make  him  amenable  to  an  action  ;  for,  in 
Windham  v.  Clere  (9),  which  was  an  action 
on  the  case  against  the  defendant,  as  a  Jus* 
tice,  for  maliciously  issuing  his  warrant,  it 
was  alleged,  that  the  plaintiff  was  accused 
of  stealing  a  horse, — ubi  re  verd  (whereas, 
in  truth)  plaintiff  never  was  accused,  nor 
did  steal  the  horse,  and  the  defendant 
knew  him  to  be  guiltless,  the  plaintiff 
had  a  verdict;  and  Clench  and  Gawdy 
held,  that  the  action  was  maintainable ;  and 
they  said,  "  If  a  roan  be  accused  to  a  Justice 
of  the  Peace  for  an  offence,  fdt  which  be 
causeth  him  to  be  arrested  by  his  warrant, 
although  the  accusation  be  false,  yet  he  is 
excusable ;  but,  if  the  party  be  never  ae* 
cused,  but  the  Justice  of  his  malice  and  his 
own  head  cause  him  to  be  arrested,  it  is 
otherwise."  So  Morgan  v.  Hughes  (10) 
is  an  authority,  that  where  a  Justice  ma/t- 
dously  grants  a  warrant  against  a  person, 
without  an  information,  upon  a  supposed 
charge  of  felony,  an  action  of'  trespass  will 
lie :  but  in  Lonther  v.  the  Ear  I  of  Radnor  {1 1 ), 
it  was  held,  that  trespass  does  not  lie  against 
Justices  acting  upon  a  complaint  made  to 
them,  upon  oath,  by  the  terms  of  which  they 
have  jurisdiction,  though  the  real  facts  of 
the  case  might  not  have  supported  such 
complaint,  if  such  facts  were  not  laid  before 
them  at  the  time* 

With  respect  to  the  objection  that  has 
been  raised  as  to  the  notice,  it  must  be 
strict  and  precise,  according  to  the  terms 
of  the  statute:  and  in  Lovelace  ▼.  Curry 
(12),  it  was  held,  that  no  action  can  be 
brought  against  a  Justice  of  the  Peace 
for  an  act  done  by  him  in  that  charac- 
ter, witliout  giving  him  a  month's  notice  of 
the  tvrit  or  process  intended  to  be  sued 
out,  as  well  as  of  the  cause  of  action  ;  and 

[9)  Cro.  Elis.  ISO ;  s.  c.  1  Leon.  187. 

10)  S  Term  Rep.  tS5. 

11)  8  £ast»  119. 
[If)  7  Term  Rep.  691. 
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Mr.  Jiiftice  Lawrence  (here  raid,  ''that 
the  Court  decided*  in  Taylor  v.  Fenwickf 
that  the  statute  hat  prescribed  a  form  which 
must  be  implicitly  followed ;  and  it  admits 
of  no  equivalent.  The  statute  was  made  to 
introduce  a  strictness  of  form  in  favour  of 
Justices,  and  it  most  be  observed  literally." 
But  the  case  of  Skars  v.  Stnkh  (13)  is  ex* 
pressly  in  point,  which  was  an  action  of 
tresjpass  against  a  Magistrate,  for  breaking 
and  entering  the  plaintiff's  house,  and  search- 
ing it  without  authority,  and  injuring  his 
goods.  The  plaintiff  put  in  a  notice,  pur* 
auant  to  the  statute  24  Geo.  2,  which  was 
signed  "  Jolm  Spencer  Young,  New  Inn, 
London  ;"  tliat  being  the  description  of  his 
place  of  residence,  as  required  by  the  sta- 
tute ;  and  it  was  objected,  that  New  Inn, 
where  the  attorney  lived,  (it  being  ascer- 
tained to  be  New  Inn,  near  SL  Cknuni*M\ 
was  in  WestminHerf  and  not  in  London; 
and  tliat,  therefore,  it  was  a  misdesoriptioa 
of  the  attorney's  residence : — Lord  £1- 
lenborough  ruled  the  objection  to  be  suffix 
dent,  and  the  plaintiff  was  nonsuited  :  and 
in  Akod  V.  StockSi  which  was  an  action 
a|;ainst  Magistrates  for  an  unlawful  con- 
viction, and  there  was  a  variance  in  the 
warrant,  as  set  ont  in  the  notice,  Mr.  Jus* 
tioe  Park  said (14),  "These  notioes  have 
always  received  a  strict  constrnetion :"  and 
Mr.  Justice  Gaselee  expressed  his  concur- 
rence; and,  although  in  Diickam  v.  Ckwts 
(15),  it  was  said,  "The  word  London 
was  not  to  be  confined  to  the  city  of  Lon* 
don:"  yet  that  was  the  case  of  a  contract 
by  a  coach  proprietor  to  carry  passengers 
from  London  to  Blackheath,  and  those 
words  were  painted  on  the  door  of  the  coach, 
which  was  licensed  to  run  from  Charing 
Cross  to  Blackheath  and  back. 

Mr.  Strjeani  Storks,  in  support  of  the 
rttle. — ^Although  no  personal  malice  can  be 
imputed  to  the  defendant,  yet  the  plaintiff 
is  clearly  entitled  to  damages  for  the  injury 
he  has  sustained  by  his  commitment  and 
confinement  in  pristm ;  and  as  he  was  the 
tenant  or  occupier  of  the  estate  on  which 
the  tree  was  cut  down,  he  could  not  be  con*> 
sidered  as  a  wilfiil  trespasser  within  the 
intent  or  meaning  of  the  statute  ;  and  if  so^ 
the  defendant  had  no  jurisdiction  or  autho- 


[13)  6^p.Rep.  13a. 


Moo.  &  Paj.Sdt^  s*c^  law  J.  M.  C.  6t. 

;i5)  Id.  735. 


rity  to  commit  hin.<--Witk  respect  to  the 
tice,  the  only  object  of  it  is,  that  the  person 
to  whom  it  is  given  may  have  Uie  meana  of 
knowing  who  is  the  attorney  or  agent  for 
the  party  who  brings  the  action ;  and  in  con- 
mon  parlance,  as  well  as  in  general  accepta- 
tion, the  word  London  applies  to  the  anburbs^ 
as  well  as  the  city  itself;  and  theaddreaa  in 
question  was  less  likely  to  aidead,  than  if  it 
were  Middlesex,  instead  of  London.  la 
Oreenawuyr.  Hurdf  Lord  Kenyon  said  (16)^ 
'*  It  has  been  frequently  observed  by  the 
Courts,  that  the  notice  which  ia  directed  lo 
be  given  to  Justices,  and  other  offioers,  be- 
fore actions  are  brought  against  them,  ia  of 
no  use  to  them,  when  they  have  acted  within 
the  strict  line  of  their  duty,  and  waa  only 
required  for  the  purpose  of  protecting  then 
in  tfaeae  cases  wbeve  they  intended  to  act 
within  it,  but  by  mistake  exceeded  it :"  and 
in  Crook  V.  Carry  (1 7),  Mr.  Baron  Then^ 
son  held,  that  the  attorney's  name  and  place 
of  abode  being  in  the  body,  instead  ot  on 
the  back  of  the  notice,  waa  sufficient,  on  the 
grounds  of  die  intent  of  the  statnte  being, 
that  the  Justice  might  be  able  to  tender 
amends  to  the  party  or  bis  attortey  ;.  and 
that,  if  the  attorney  giving  the  notice  de- 
scribed hiraeelf  generallv  of  the  town  ia 
winch  he  resided,  asof  Bolton-en*le-Moor,it 
was  sufficient  2  taaAmOthomY.Gomgk{lS\ 
where  the  place  of  abode  of  the  pbintiff's 
attorney  was  described  aa  at  Birminghani, 
it  was  deemed  aufficient ;  and  Lord  Chief 
Justice  Alvanley  there  said,  '*The  interpre- 
tation which  I  put  upon  the  statute  ia  tfaiib 
that  if  the  place  indorsed  upon  the  notice 
be  the  true  place  of  the  attorney's  abode,  it 
lies  on  the  defendant  to  shew,  that  such 
description  has  not  afforded  him  the  oppor- 
tunity of  taking  advantage  of  the  act  of 
Parliament," 

By  the  Ce»rl.-*-The  plaintiff  has  chaiged 
the  defendant,  a  Magistrate,  with  false  im- 
prisonroent ;  and  the  only  question  is,  whe- 
ther, under  the  circumstances,  the  Magis- 
trate had  jurisdiction  to  investigate  the 
charge  imputed  to  the  plaintiff^  and  to  oos^ 
mit  him  to  prison*  The  informatioo  charges 
an  offence  within  the  statute,  and  a  Mmiy; 
for  which  a  specific  punishneiit  is  poimed 

4  Term  Rep.  555. 

Bom's  Jnstioe.  e4tli  sdi^  ve|.  Jl,  p.  fTl. 
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mit  by  die  act  The  quegtioo  therefore ris, 
whether,  ott  a  charge  heiog  made  of  a  dig-* 
iinet  and  subetaiiuve  felony,  the  case  fljiaat 
be  disposed  of  as  id  geaeral  questio^fi  Q>f 
fekmy,  10  which  a  Magistrate  is  csllad 
upon  to  act.  The  case  oflVmdkam  v.  Cietet 
as  reported  in  Leonard^  appears  to  us  to  be  in 
poiat ;  and  that  the  true  distinction  was 
there  laid  down  hy  the  Ck>vrt,  via.  that  if  a 
nan  be  accused  to  a  JusiAca  of  tiie  Peace  Cbf 
an  offimce,  for  which  he  eauses  him  to  be 
arrested  by  his  warrant,  although  the  acca-* 
sation  be  ndse,  yet  he  is  excusable  ;  but  if 
the  party  be  never  accused,  but  the  Justice 
of  his  own  nalice  and  his  own  head  caeee 
him  to  be  arrested,  it  is  otherwise.  The 
depositions  appear  to  have  been  imptoperly 
taken,  as  they  are  framed  in  the  very  wordb 
of  the  statute.  But  that  alone  will  not  make 
the  defendant  guilty  of  having  acted  mali- 
ciously. It  has  been  said,  however,  that,  as 
it  appears  that  the  plaintiff  was  the  occu- 
pier of  the  premises  on  which  the  tree  was 
cut,  it  took  the  case  out  of  the  statute,  and 
ousted  the  Magistrate  of  his  jurisdiction. 
To  that  proposition,  however,  we  do  not 
accede.  The  trees  growing  on  tlie  farm 
might  have  been  reserved  to  the  lessor, 
or  expressly  excepted  in  the  lease ;  and  if 
they  were  cut  down,  the  tenant  would  be 
clearly  liable  in  trespass,  although  he  might 
not  in  waste,  as  they  did  not  form  the  sub- 
ject-matter of  the  demise.  Here,  however, 
the  plaintiff  was  charged  with  a  direct  offence 
within  the  terms  of  the  statute,  namely, 
as  "  having  committed  a  wilful  trespass," 
over  which  the  Magistrate  had  a  complete 
jurisdiction,  and  if  he  does  not  exceed  it,  he 
is  not  liable  in  an  action  of  trespass ;  and  here, 
he  acted  upon  his  general  authority  as  a 
Magistrate ;  and  as  there  was  a  direct  charge 
that  a  felony  had  been  committed  by  the 
phuntiff,  he  was  bound  to  act.  If  the 
plaiati^had  been  charged  with  nmrder,  and 
It  should  eventually  turn  out,  tliat  the  mur- 
der was  committed  by  anotlier  person,  stiU 
the  Maffistrate  would  not  be  liable  in  tcea« 
pass  lor  having  committed  the  party  accused. 
As,  therefore,  this  action  cannot  be  main* 
taiaed  upon  this  broad  principle,  it  is  unne- 
eeasary  to  consider  the  objection  vriiich  has 
bean  raiaed  as  to  the  sufficiency  of  the  no* 
tace ;  and  the  rule  for  setting  aside  the  non^ 
ioit  muat  coniequently  be 
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Setilanent  by  Sslate — DevUc^  comtruC" 
turn  of. 

The  interesi  cfa  rmttainder-man^  after  an 
etUtUfor  Ufgf  mili  not  eniitle  him  to  a  settle* 
wen/,  hf  reason  of  forty  days*  residence  ilur- 
mg  tie  eonikmance  of  the  particular  estate. 

Testator,  afigr  devisimg  certain  real  pro* 
fifty  to  bis  keir»at'4aw^  devised  **to  my 
daugktor,  E.  M.^  aU  that  jMrl  ^  a  mee^ 
suage  or  tenement,  nfith  the  apjmrtenoMXS^ 
tMch  is  now  in  the  occupation  of  H.  Z., 
situated  ta  Mingstead,  aborning  the  tenemeai 
ta  the  occupation  of  J.  Af.,  to  hidd  to  her  and 
her  assigns,  for  and  dwing  the  term  of  her 
naturalise,  If  she  shall  so  long  continue  a  wi' 
dms  and  unmarried ;  and,  from  and  after  the 
deaf  of  her  decease,  or  day  of  marriage,  which 
^U  fir  St  happen,  I  gvoe  emd  devise  the  ssud 
part  of  a  meseuage  or  tenement,  with  the  ap" 
purtenances ;  and  also  all  that  the  aforesaid 
tenement,  with  the  homeetead  and  appurtC" 
nances,  in  the  occupation  of  J.  Af . ;  and 
also,  all  that  my  close  or  orehard  lying  above 
the  said  homestead,  ^c.  unto  the  four  children 
of  my  late  son : — Held,  that  these  four  grand* 
children  of  the  testator,  under  tlus  devise,  did 
not  take  an  immediate  vested  interest  in  any 
part  of  the  premises  mentioned  therein,  but 
a  remainder  expectant  on  the  decease  or  so» 
eond  marriage  of  E,  M.,  and  consequently, 
that  one  of  those  grandnchUdren,  a  pauper, 
did  not  f^ain  a  settlement  by  forty  days^ 
residence  in  the  parish  where  those  premisee 
were  atuaJte  during  the  life  and  before  the 
second  marriage  of  E.  M. 

Upon  an  appeal  against  an  order  of  two 
Justices  for  the  removal  of  Henry  Man- 
ning, Rebecca  his  wife,  and  their  four  chil- 
dren, from  the  parish  of  Wellingborough, 
in  the  county  of  Northampton,  to  the  pa- 
rish of  Ringstead,  in  the  same  county,  the 
Court  of  Quarter  Sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court 
on  the  following 

CASE. 

The  birth  settlement  of  the  pauper,  Henry 
Manning,  was  in  the  parish  of  Ringstead, 
His  grand&ther,  Thomas*  Manning,  being 
seised  in  fee  of  the  premises  hereinaftor 
mentioned,  by  his  will,  dated  the  6th  of  Ja- 
nuary I8OO9  duly  executed  and  attested, — 
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after  devising  five  acres  of  land  in  Ring- 
stead  to  his  eldest  son  and  heir,  John  Man- 
ning, in  fee,  in  the  words  following,  that 
18  to  say,  "  I  give  and  devise  unto  my  son 
John  Manning,  all  those  my  five  acres,  more 
or  less,  of  copyhold,  arable  land,  and  ley 
ground,  and  one  rood,  more  or  less,  of  copy- 
hold meadow  ground,  with  their  and  every 
of  their  appurtenances,  lying  and  being  dis- 
persed in  the  open  and  common  fields  and 
meadows  of  Ringstead  aforesaid,  now  in  my 
own  occupation,  and  which  I  have  duly  sur- 
rendered to  the  use  of  this  my  will,  to  hold 
to  him,  his  heirs,  and  assigns,  for  ever ; 
subject,  nevertlieless,  and  I  do  hereby  sub- 
ject and  charge  the  same  estate  to  and  with 
the  payment  of  aSL  of  lawful  money  of 
Great  Britain,  unto  my  daughter  Mary,  the 
wife  of  Thomas  Plant,  to  be  paid  to  her 
within  twelve  calendar  months  next  after 
my  decease," — gave  and  devised  as  follows, 
that  is  to  say,  "  I  give  and  devise  unto  my 
daughter  Elisabeth,  the  widow  of  my  late 
son  Thomas  Manning,  all  that  part  of  a 
messuage  or  tenement,  with  die  appurte- 
nances, which  is  now  in  the  occupation  of 
Henry  Law  ford,  situated  in  Ringstead  afore- 
said, and  adjoining  the  tenement  in  the  oc- 
cupation of  James  Manning,  to  hold  to  her 
and  her  assignees,  for  and  during  the  term 
of  her  natural  life,  if  she  shall  so  long  con- 
tinue a  widow  and  unmarried ;  and,  from 
and  after  the  day  of  her  decease,  or  day  of 
marriage,  which  shall  first  happen,  I  give 
and  devise  the  said  part  of  a  messuage  or 
tenement,  with  the  appurtenances  ;  and  also 
all  that  the  aforesaid  tenement,  with  the 
homestead  and  appurtenances,  in  the  occu- 
pation of  James  Manning ;  and  also  all  that 
my  close  or  orchard  lying  above  the  said 
homestead,  on  the  north  side  of  a  back  lane, 
now  in  the  several  tenancies  of  myself,  Sa- 
muel Hackett,  and  Mary  Whitney,  unto  the 
four  children  of  my  late  son,  the  said  Tho- 
mas Manning,  deceased,  namely,  Henry, 
John,  Thomas,  and  Rebecca  Manning,  to 
hold  to  them  and  to  their  several  respective 
heirs  and  assigns,  for  ever,  as  tenants  in  com- 
mon, and  not  as  joint  tenants." 

The  pauper  is  the  Henry  Manning  men- 
tioned in  this  devise,  and  is  the  son  of  the 
said  Elizabeth  Manning.  In  1 806,  he  gained 
a  settlement  by  hiring  and  service,  in  the 
parish  of  Raunds;  having  some  years  after- 
wards become  chargeable  to  Ringstead,  he 


was  removed,  with  his  wife,  to  Raunds,  by 
orders,  dated  the  ftth  of  January  1817,  which 
orders  were  never  appealed  against.  Be- 
tween 1817  and  1819,  and  before  the  sale 
of  the  property  to  Moss  hereinafter  men- 
tioned, he  resided  above  forty  days  in  the 
parish  of  Ringstead. 

On  the  28d  of  April  1803,  an  indenture 
of  feoffment  was  made  between  John  Man- 
ning, the  eldest  son  and  heir-at-law  of  the 
testator  (the  testator  being  then  deceased,) 
of  the  one  part,  and  the  said  Elizabeth 
Manning,  the  widow,  of  the  other  part ; 
whereby,  after  reciting  the  above-mentioned 
will,  and  declaring,  that  the  testator  did  not 
thereby  dispose  of  all,  or  any  part  of  the 
homestead  and  appurtenances  therein  men- 
tioned to  be  in  tlie  occupation  of  James 
Manning,  or  of  the  said  close  or  orchard 
lying  above  the  said  homestead,  and  therein 
mentioned  to  be  in  the  several  tenancies  of 
the  testator,  Samuel  Hackett,  and  Mary 
Whitney,  until  after  the  death  or  second 
marriage  of  the  said  Elizabeth  Manning; 
and  that  the  same  premises,  upon  his,  the 
said  testator's  death,  descended  and  cane 
to  the  said  John  Manning,  as  his  eldest  soo 
and  heir-at-law,  until  either  of  the  said 
events  should  take  place, — he,  the  said 
John  Manning,  in  consideration  of  lOL, 
granted,  bargained,  aliened  and  sold,  en- 
feoffed and  confirmed  all  the  said  premises 
so  undisposed  of,  with  tlie  appurtenances, 
to  the  said  Elizabeth  Manning,  and  her  as- 
signs, during  the  term  of  her  natural  life,  if 
she  should  so  long  continue  a  widow  and 
unmarried.  Afterwards  viz.  on  the  10th 
of  June  1819,  an  indenture  was  duly  exe- 
cuted between  the  said  Elizabeth  Manning, 
of  the  first  part,  Henry  Manning,  and  Re- 
becca his  wife,  John  Manning,  and  Hannah 
his  wife,  Thomas  Manning,  and  Lydia  his 
wife,  and  Robert  Phillips,  and  Rebecca  his 
wife  (which  said  Henry  Manning.  John 
Manning,  Thomas  Manning,  and  Rebecca 
Phillips,  are  the  four  children  of  the  above- 
mentioned  Thomas  Manning  the  youi^;er« 
deceased,  and  devisees  in  fee  named  in  the 
said  will  of  the  said  Thomas  Manning  the 
elder,  deceased),  of  the  second  part,  Wil« 
liam  Moss,  of  the  third  part,  and  Carjer 
Sherard  (a  trustee  for  the  saidWilliam  Moss), 
of  the  fourth  part ;  by  which  indenture  (after 
reciting  the  above-mentioned  vrill  of  the 
said  Thomas  Manning  the  elder,  and  the 
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aboTe^mentioDed  indentare  of  feoflfiiienii 
dated  S6th  of  April  l80d),  the  said  Elisa- 
beth Mamiingi  Henry  Manning,  and  Re« 
becca  his  wife,  John  Manning,  and  Hannah 
his  wife,  Thomas  Manning,  and  Lydia  his 
wife,  and  Robert  Philltps,  and  Rebecea  his 
wife,  did  each  and  every  of  them,  in  eonsl- 
deratioirof  the  snn  of  180/.  unto  diem  in 
hand  paid  t>y  (he  said  William  Moss,  at  or 
befere  the  sealing  and  delivery  of  the  said 
indenture  (the  receipt  of  which  they  did 
each  and  every  of  them  thereby  acknow- 
ledge), grant,  baigain,  sell,  aliene,  release, 
and  confirm  nnio  &e  said  William  Moss^  all 
diehr  estate  and  interest  in  the  above-men- 
tioned premises  devised  to  them  by  the  said 
Thomas  Manning  the  elder.  At  the  time 
of  this  conveyance,  Elizabeth  Manning  was 
a  widow  and  unmarried.  The  piktiper, 
Henry  Manning,  was  twenty-nine  years  old 
at  the  date  of  die  conveyance ;  up  to  that 
time,  he  never  received  or  claimed  any  of 
the  rents  or  profits,  and  exercised  no  acts 
of  ownership.  The  180/.  was  divided  intb 
fonr  diares,  of  which  the  pauper  saw  one 
of  his  brothers  receive  one  shares  The 
pauper  received  about  80/. 

The  question  for  the  Court  was,  did  the 
pauper,  Henry  Manningi  gain  a  settlement 
by  estate  in  Ringstead  subsequently  to  his 
gaining  one  by  hiring  and  service  in  Raunds  ? 

Mr,  Dwarris  and  il#r.  Amoi,  in  support 
of  the  order  of  Sessions. — Upon  the  suppo- 
sition, that  the  will  did  not  pass  an  imme- 
diate intefest^  but  merely  an  estate  in  re- 
mainder. Rex  V.  Eatington  (1)  may  be 
dted  as  deciding  against  the  pauper's  right 
to  a  setdement,  by  reason  of  forty  days'  re- 
sidence in  the  parish  cf  Ringstead.  Rex 
V.  Houghton  Le  iSpring(9),  and  Rex  v.  Sta^ 
piegnne{S)t  have,  however,  established, 
that  an  actvnsl  occupation,  or  tight  of  imme- 
diate poasessiouiis  not  necessary  to  render  a 
person  irremovable  from  his  own  property, 
cor  to  entitle  him  to  a  settlement  by  resi- 
dence within  the  parish  where  it  is  situate. 
In  the  latter  of  those  cases,  the  interest  of 
a  reversioner,  after  an  estate  for  1 000  years, 
ihm  hdd  sufficient  to  gain  a  settlement ; 
snd  no  distiaedon  betweeit  such  an  interest 
and  that  of  a  remainder-man,  af^er  an  estate 

(1)  4  Term  Rep.  177  >  g.  c.  2  Nol.  P.L.  103. 

(^>  1  East,  «4r, 

(3)  t  Ban.  flc  Aid.  5f7. 

Suppu  1829. 


for  life,  can  be  suggested,  so  far  as  regards 
the  policy,  intent,  and  just  construction  of 
the  statute  18  &  14  Car.  2,  c.  IS. 

[Jl/r.  Jusike  Bayley .'■^In  those  cases,  the 
fi-eehold  remained  in  the  reversioner.] 

Conceding  that  if  this  were  a  remainder,' 
the  pauper  did  not  gain  a  settlement,  it  may 
be  contended,  that  the  estate  taken  under 
the  w31  vested  immediately  on  the  testator's 
death*  The  ihtendon  of  the  testato^  ai$- 
cording  to  the  general  rule  of  construction, 
most  be  ascertained  from  tlie  whole  of  the 
will,  fVom  which  it  may  clearly  be  collected 
he  did  not  contemplate  intestacy,  as  to  ahy 
part  of  his  property.     His  object  was  to 

five  a  fee-simple  in  the  preitiises,  in  which 
Jisabeth  Manning  had  no  lifb  interest,  to 
his  grandchildren ;  and  that  object  will  be 
efibctuated  by  supplying  such  words  as 
may  be  wanting  to  express  it  distinctly,  and 
by  construing  those  used  distributively,  and 
not  joindy :  Doe  v.  Leach  (4),  Sympson  v. 
Homsby{5\  Doe  v.  ^ra2rier(6).  Cook  v. 
Gerrard  (7). 

Mr,  Campbell^  Mr.  Hum/ray,  and  ilfr. 
M^Domtellt  contrd. — ^The  correct  principle 
upon  which  a  settlement  may  be  obtained 
by  a  party  residing  forty  days  where  he  has 
an  estate,  was  laid  down  by  Mr.  Justice 
Foster,  in  Rex  v.  Aythrop  Kordmg{S)9 
namely,  that  "none  shall  be  disseised  of 
his  freehold."  It  follows,  then,  that  if  the 
pauper  did  not  take  an  immediate  vested 
estate,  that  rule  will  not  apply,  and  that  be 
gained  no  settlement.  The  cases  cited  in 
support  of  a  construction  of  the  will,  in  fa- 
vour of  an  immediate  estate  passing  to  the 
testator's  grandchildren,  are  not  in  point.  In 
Sympson  v.  Horntby,  as  reported  in  2  Venum^ 
7JS2,  n.  by  the  name  of  Hution  v.  Simpson, 
reladve  to  part  of  the  lands  devised  pass- 
ing immediately  to  the  testator's  daughter, 
a  question  was  raised ;  and  the  parties  in 
Doe  V.  Brazier  were  the  residuary  devisee 
and  legatee,  and  the  testator's  nephews  and 
nieces  claiming  under  the  will,  and  not  as 
heirs-at-law.  Cook  v.  Gerrard  is  the  strong- 
est case,  and  shews  how  far  the  Courts  have 
sometimes  gone  in  excluding  even  the  heir ; 
but  the  true  rule  is  laid  down  by  Wilson,  J., 

(4)  6  East,  486. 

(5)  Prec.  Cfaaoc.  439 ;  a.  c.  J  Vem.  7tt. 

(6)  5  Bam.  &  Aid.  64. 

(7)  1  Sfuind.  182. 

(8)  1  Buir.  Stt.  Ca.  412^14. 
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In  Habergain  ▼.  Fineent{9\  who  says, 
"  that,  whether  the  estate  was  meant  for 
the  heir  or  not,  the  intention  is  not  mate- 
rial, if  it  is  not  given  to  some  other  person ; 
for  there  is  no  other  way  to  exclude  an 
heir  than  by  giving  it  to  somebody  else : 
therefore,  if,  from  the  circumstance  of  part 
being  so  given,  an  inference  could  be  raised, 
that  the  testator  meant  the  heir  should  have 
no  more ;  yet,  even  against  that  intention, 
the  heir  would  take."  So,  in  Comyns^s 
Digest^  tit.  "Devise,"  n.  22,  it  is  said, 
"  there  shall  not  be  a  strained  construction 
of  words  to  disinherit  an  heir ;  and,  there- 
fore, whatever  is  not  expressly  disposed  of 
descends  to  the  heir."  Lord  Hardwicke 
also,  in  giving  judgment  in  Coryton  v.  Hil' 
Uer (10)9  observes,  that,  "in  construing  a 
will,  conjecture  must  not  be  taken  for  im- 
plication ;  but  necessary  implication  means 
not  natural  necessity,  but  so  strong  a  proba- 
bility of  intention,  that  an  intention  contrary 
to  tliat  imputed  to  the  testator  cannot  be 
supposed."  Similar  principles  in  support 
of  a  construction  favourable  to  the  heir, 
where  property  is  not  clearly  disposed  of, 
are  recognized  and  adopted  in  Stanfield  v. 
Hahergham  (11),  Hopkins  v.  Hopkins  (12), 
Jones  V.  Mitchell  {13%  Tregonwellv,  Syden^ 
Aam  (14),  City  of  London  v.  Garway{\5\ 
Wright  V.  Sidebotham(\^\  Denn  v.  Gas- 
kiniU). 

April  23. — On  this  day  the  judgment  of 
the  Court  was  delivered  by — 

Mr.  Justice  BayUy. — The  question  was, 
whether  the  pauper  had  or  had  not  obtained 
a  settlement  by  estate ;  and  the  question  on 
that  point  turned  on  the  construction  of  a 
will ; — if  that  will  gave  to  him  an  immediate 
estate,  he  was  settled  in  Ringstead;  if  other- 
wise, he  was  not.  The  words  of  that  will 
were  these: — "  I  give  and  devise  unto  my 
son  John  Manning,  all  those  my  five  acres, 
more  or  less,  of  copyhold  arable  land,  and 
ley  ground,  and  one  rood,  more  or  less,  of 
copyhold  meadow  ground,  with  their  and 

(9)  «yeB.juD.  225. 

(10)  1  Ves.  &  Bea.  466. 

(11)  I0ym.f80. 
'     (12)  1  Atk.  581. 

(13)  1  Sim.  &  Stu.  290. 

(14)  3  Dow.  P.C.  194. 

(15)  f  Vera.  571. 

16)  Deng,  730. 

17)  Cowp.  65r* 
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every  of  their  appurtenances,  lying  and 
being  dispersed  in  the  open  and  common 
fields  and  meadows  of  Ringstead  aforesaid, 
now  in  my  own  occupation,  and  which  I 
have  duly  surrendered  to  the  use  of  this 
my  will,  to  hold  to  him,  his  heirs  and  assigns, 
for  ever ;  subject  nevertheless,  and  I  do 
hereby  subject  and  charge  the  same  estate 
to  and  with  the  payment  of  25/.  of  lawful 
money  of  Great  Britain,  unto  my  daughter 
Mary,  the  wife  of  Thomas  Plant,  to  be  paid 
within  twelve  calendar  months  next  after 
my  decease."  And  then  he  gives  in  the 
words  following — "  I  give  unto  my  daughter 
Elizabeth,  the  widow  of  my  late  son  Thomas 
Manning,  all  that  part  of  4  messuage  or 
tenement  with  the  appurtenances,  which  is 
now  in  the  occupation  of  Henry  Lawford, 
situate  in  Ringstead  aforesaid,  and  adjoin- 
ing the  tenement  in  the  occupation  of  James 
Manning;  to  hold  to  her  and  her  assigns  for 
and  during  the  term  of  her  natural  life,  if 
she  shall  so  long  continue  a  widow  and  un- 
married ;  and,  from  and  after  her  decease  or 
day  of  marriage,  which  shall  first  happen,  I 
give  and  devise  the  said  part  of  a  messuage 
or  tenement,  with  the  appurtenanoea,  and 
also  all  that  the  aforesaid  tenement,  with 
the  homestead  and  appurtenances,  in  the 
occupation  of  James  Manning,  and  ako  all 
that  my  close  or  orchard  lying  above  the 
said  homestead,  on  the  north  side  of  a  back 
lane,  and  now  in  the  several  tenures  of  my- 
self, Samuel  Hackell,  and  Mary  Witney, 
unto  the  fpur  children  of  my  late  son,  the 
said  Thomas  Manning,  deceased ;  namelyt 
Henry,  John,  Thomas,  and  Rebecca  Man- 
ning, to  hold  to  them  and  their  several  and 
respective  heirs  and  assigns  for  ever,  as 
tenants  in  common,  and  not  as  joint  tenants.** 
The  pauper  removed,  was  Henry  Manning. 
The  widow  was  still  living,  and  still  con- 
tinued a  widow.  If  the  devise  in  question, 
as  to  any  part  of  the  property,  gave  an  im- 
mediate devise  to  Henry  Manning,  why 
then  he  had  a  settlement  in  Ripgstead ;  if  it 
did  not  give  him  any  present  estate  until 
afler  the  death  or  marriage  of  £lifabeth» 
the  widow  of  Thomas  •  Manning,  then  he 
was  not  settled  in  Ringstead  :  andtheiefafe 
the  question  was,  whether  it  did  or  did  not 
give  to  him  an  immediate  estate,  as  to  that 
part  of  the  property  which  was  not  given 
to  Elisabeth  for  life.  The  words  are  ^  after 
her  decease  or  day  of  narriage»  whidi  ahaO 
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first  happen,  I  give  and  devise  that  part  of 
the  premises  which  was  given  to  Iter,  and 
also,  all  that  the  aforesaid  tenement," — 
namely,  other  premises,  to  tlie  four  children, 
of  whidi  Henry  was  one ;  and  it  was  argued 
that  those  words  "  after  her  decease  or  day 
of  marriage,"  should  be  confined  in  their 
operation  to  that  part  of  the  property  which 
was  given  to  Elizabeth  for  life ;  diat  it  would 
not  apply  to  the  residue  of  that  property ; 
but  that  as  to  the  residue,  the  parties  would 
take  an  immediate  estate.  The  words  are 
"  after  her  decease  or  marriage,  I  give  and 
devise'*  what  was  previously  given  to  Elisa- 
beth, "  and  also  all  that  the  aforesaid  tene- 
ment." There  is  no  doubt,  but  that  you 
may, — ^notwithstanding  the  words  are  aher 
given  events — you  may  take  the  words  dis" 
tfihutively,  and  apply  part  of  them  to  that 
portion  of  the  property,  which  is  the  subject 
to  which  that  part  of  the  provision  is  most 
peculiarly  applicable,  and  suffer  the  rest  of 
the  property  to  pass  immediately;  but  then 
it  must  appear  upon  the  face  of  the  will,  or 
by  the  context,  or  by  the  purposes  which 
are  directed  by  the  will,  that  diat  was  tlie 
intention  of  the  testator;  because,  if  you 
give  certain  lands  after  the  decease  of  a 
particular  individual,  who  takes  a  previous 
estate  in  part  of  the  lands,  and  in  part  of 
those  lands  only,  if  there  is  nothing  in  the 
context  to  limit  those  words  to  that  part 
which  that  person  previously  took,  they 
will  be  general,  and  apply  to  the  whole. 
But,  in  order  to  warrant  the  construction 
of  words  out  of  their  ordinary  meaning,  the 
intention  of  the  testator  must  appear  to  be 
express,  or,  at  least,  so  strongly  probable, 
that  it  would  be  doing  violence  to  the  ap- 
parent intention  to  suppose,  that  he  meant 
the  words  to  be  taken  literally.  Such  is 
the  familar  case  of  a  devise  by  implication, 
in  a  question  touching  the  rights  of  an  heir- 
at-law.  Suppose  a  testator  devise  to  a  per- 
son, who  happens  to  be  his  heir-at-law,  to 
take  effect  upon  the  death  of  A.  -  Now  here, 
A.  will  take  an  estate  for  life  by  implication : 
because,  if  it  were  otherwise,  the  heir-at- 
law  would  take  before  the  death  of  A., 
which,  it  is  evident,  the  testator  did  not  in- 
tend. But,  if  a  testator  devise  to  B.,  who 
k  not  his  heir-at-law,  to  take  efiect  upon 
the  death  of  A.,  no  estate  will  pass  by  im- 
plication to  A. ;  but  the  heir-at-law  will 
takeduring  thalifd'of  A.    In  the  case  last 


put,  the  probability  that  the  testator  meant 
A.  to  take  for  life  is  not  strong  enough  to 
warrant  the  depriving  of  the  heir-at-law. 
In  the  present  case,  there  is  no  express  de- 
vise of  the  property  during  the  life  of  Eliaa- 
beth ;  and  the  question,  therefore,  is,  whe- 
ther she  took  an  estate  for  life  by  implica- 
tion.    The  devisees  were  not  the  heirs-at^ 
law  of  the  testator.     They  were  strangers  ; 
and,  therefore,  according  to  the  rule,  that 
the  heir-at-law  is  not  to  be  disinherited, 
except  by  express  words,  or  necessary  im- 
plication, the  devise  to  the  grandchildren, 
after  the  death  of  Elizabeth,  gave  them  an 
interest  which  could  not  take  effect  until  her 
death.     As  a  consequence,  the  heir-at-law 
takes  the  estate  during  her  life.     The  cases 
which  were  relied  on,  on  one  side,  were 
the  cases  of  Cook  v.  Gerrard^  Sympson  v. 
Homsbfff  and  Doe  ^.  Brazier.    The  case 
of  Cook  V.  Gerrard^  was  a  case  in  which 
the    testator  (Thomas   Kempe)  had  two 
estates,  one  in  possession,  and  another  in 
reversion,  expectant  on  the  death  of  A.  B. ; 
he  devised    that  estate  which  he  had  in 
possession,  to  his  widow  for  one  year ;  and 
then,  because  he  was  desirous  to  continue 
the   possession  of  his    capital  messuage, 
called  Shayne's  Hall,  and  of  divers  lands 
thereunto  belonging  (a  part  of  which  was  in- 
cluded in  the  before-mentioned  devise),  in 
the  name  and  blood  of  the  Kempes,  he  de- 
vised the  whole  to  the  lessor  of  the  plaintiff, 
to  hold  immediately  after  the  expiration  of 
the  year  from  his  decease,  and  the  decease 
of  A.  B. ;  and  there,  it  was  said,  that,  ini^much 
as  there  was  one  estate  which  was  given  to 
the  widow  for  one  year,  and  another  estate 
which  the  testator  had  no  right  of  disposing 
of  until  after  die  death  of  A.  B.,  the  purposes 
of  the  will  shewed,  that  those  words  ought  to 
be  taken  dUiriimtwely ;  and  at  the  end  of  one 
year,  the  property  in  possession,  which  had 
been  given  to  the  widow  for  one  year,  was 
to  pass ;  and  that  "  after  the  death  of  A*  B** 
was  to  be  applied  to  that  part  of  the  pro- 
perty only,  which  was  property  held  in  re- 
version, expectant  upon  the  death  of  A.  B. 
A  writ  of  error  was  brought  in  the  Exche- 
quer Chamber  to  reverse  this  judgment; 
and,  on  the  argument,  there  was  a  case 
cited  from  Moor^  "  Manor,"  7,  placita  24,  in 
which  a  man  having  a  manor,  part  in  de- 
mesne, and  part  in  services,  he  devised 
the  demesne  to  bis  widow  for  life,  and  ha 
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devised  the  services  to  his  widow  for 
fifteen  years ;  and  after  the  death  of  the 
widow,  he  devised  the  manor  to  some  other 
person.  NoW|  it  having  been  decided  in 
MooTt  that  the  devisee  over,  ooukl  not  take 
at  the  expiration  of  the  fifteen  years  the 
services  and  chief  rent ;  but  that  he  must 
wait  also  for  the  whole,  until  after  the  death 
of  the  devisee  for  life, — inasmuch  as  that 
had  been  decided  by  that  case,  therefore, 
they  insisted  in  this  case  of  Cook  v.  Gerrard, 
that  the  words  could  not  properly  be  taken 
distributively,  Saunders,  who,  in  SympsoH  v. 
Homshyt  was  of  counsel  for  having  the  words 
distributed,  said,  "your  argument  would 
be  right,  provided  you  had  had  both  alter- 
natives in  the  devise,  and  you  had  said 
after  the  expiration  of  tlie  fifteen  years,  and 
afler  the  death  of  the  devisee  for  life,  that 
the  manor  should  go  over :  why  then  the 
services  and  rents  would  have  gone  over  at 
the  expiration  of  the  fifleen  years,  the  de« 
mesne  lands  would  have  remained  until  die 
widow  died,  but  the  limitation  over,  being 
upon  the  deatli — upon  the  death  only, — be* 
ing  perfectly  silent  as  to  the  term  of  fifteen 
years,  no  part  could  pass  until  alker  her 
death  took  place."  The  judgment  of  the 
Court  of  King's  Bench  was  accordingly 
affirmed.  [That  case  shews,  that  words  may 
be  taken  distributively,  in  order  to  effectuate 
the  intention  of  the  testator ;  but  not  that 
they  must  be  so  taken.  There  were  cir« 
cumstanoes  in  the  case  of  Cook  v.  Ger^ 
rard  to  shew,  that  the  testator  did  not  in« 
tend  tl\e  heir-at»law  to  take  the  lands  in  de« 
mesne  during  the  life  of  the  person  upon 
whose  death  the  other  lands  would  fidi  into 
possession.]  In  the  case  of  Sym^pMum  ▼• 
Homshyf  (which  is  in  Precedents  in  Chan* 
eery,  4d9,  and  in  Gilbert's  Equity  ReportSf 
115,  and  is  also  in  2d  Vernon,  722), — ^I 
have  referred  to  the  case  from  the  register's 
book ;  and,  although  my  Lord  Cowper  gave 
a  positive  opinion,  die  point  did  notof  neoea* 
sity  arise ;  and  it  was'utterly  impossible,  from 
the  course  which  that  cause  took,  to  have 
the  opinion  of  a  court  of  error  upon  it,  or 
of  a  court  of  appeal  upon  it :  but  the  gveat 
diadncdon  between  that  case  and  this,  iin^ 
the  true  ground  on  which,  as  I  apprehend, 
that  case  ofSympson  v.  Homsby  was  decided, 
was  this :  that  there  was  a  devise  to  FFaoces 
(the  widow)  fi>r  life,  of  a  partpf  certain  pro- 
aiacs;  and  after  her  death,  the  testator  de- 


vised all  those  premnes,  togedier  with  oiber 
premises,  to  oneof  his  two  co^hciressci.  Nov, 
in  thatcaae,  the  testator  hada  widow,  Frances, 
and  he  had  two  daughters  of  the  names 
of  Bridget  and  Jane,  and  he  devised  part  of 
his  property  at  Turpentro,  io  the  coanty 
of  Cumberland,  to  his  widow  for  life,  bat  he 
devised  it  with  ezpressioos  which  are  to  be 
met  with  in  Finer's  JhridgwtaU :  deaaiKHiv 
it  not  only  to  be  in  full  of  her  jointure  aaid 
in  bar  of  dower  or  thirds»  at  comoion  law, 
or  in  equity,  or  by  any  kical  custom ;  and 
after  dote  death  of  his  wile,  Umb  he  devised 
that,  and  M  other  his  real  estate  not  bafoae 
devised,  to  his  youngest  daii|^ter  Bridgeli 
in  tail  male ;  and  on  the  deadi  of  Bridget^ 
and  faihire  of  issue  nude  of  her^  then  la 
Jane,  his  eldest  daughter,  finr  hfe,  with  re- 
mainder to  her  issue  in  stnol  settlemeDtk 
The  testator  died,  and  upon  his  death  these 
were  two  bills  in  equity  filed-^«Qe  by  Jane 
and  her  husband,  claiming  the  property  ap 
having  oome  to  her ;  the  otkor  hy  the  hmf 
band  of  Bridget,  who  died  in  the  liMaie  of 
the  testator,  on  hehidf  of  Bridget's  aon— 
and  each  of  them,  namely,  as  wril  that 
filed  by  4he  husband  of  Bridget,  on  MmIC 
of  Bri^^et's  son,  as  that  filed  1^  Jane  and  her 
husband  against  the  widow,  praying  ma  ae^ 
count  of  the  rents  and  profits  of  that  past  of 
the  estate,  whidi  had  not  been  givan  to  die 
widow  fi>r  life.  In  both  those  amis,  te 
widow  died  before  the  oaaaas  eaane  to  a 
hearing,  and  both  of  dieni  were  revived; 
and  the  only  question  as  against  th^  widoss, 
was,  not  whether  those  estates  were  eome^into 
possession — because  it  was  quite  nharp  that 
they  had|  before  the  hearing, — but  whedicr 
her  property  was  liable  to  account  either  to 
Bridget's  son,  or  to  Jane,  for  the  rents  and 
profits  of  the  estate  not  devised  to  die  wi- 
dow finr  life,  which  she  had  been  reoeiviBg 
during  her  lifedme.  In  the  first  dT  those 
eases,  (that  brought  by  Jane  and  her  has*^ 
band,)  the  Coart  of  Chancery  decreed,  that 
she  vras  Hot  endtled  to  an  aepeuot  ci  die 
rent*  and  profits,  because  she  had  nada  no 
entryin  the  lifetime  of  Frances;  anddiere- 
fore,  they  thought  that  tht  isas  disseised  ef 
the  estate,  and  oosdd  not  come  lor  the  re- 
ceipt of  the  rents  and  profits;  and*  that  hill 
was  diamissed.  I  oiuy  aseation  the  feet 
of  sudi  diaminal  in  the  purpose  of  sheip* 
ing,  that,  when  that  bill  was  dismissed,  no 
quesdoB  couId«risa4Mi  her  part,  aa 
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and  pofits.  Tkeze  was  no  qnealion  tmmd 
M  to  whether  Jane  wm,  or  wit  noi  entided, 
or  the  son  of  Bridget  entitled,  to  the  actual 
posaeation:  that  ceased  to  be  a  question 
by  the  death  of  Frances,  the  tenant  for  life ; 
and  then,  inasmuch  aa  that  bill  was  dis- 
missed, there  could  be  no  appeal  brought 
upon  the  subject  lo  vacate  the  opinion, 
which  had  been  ddivered  by  my  Lord 
Cowper,  as  to  the  period  of  time  at  which 
the  property  vested  either  in  Bridget  or 
in  Jane.  In  the  other  case,  in  the  Court 
«f  Chancery^  my  Lord  Cowper  dismissed 
the  bill  also^  aa  to  the  rents  and  piofitSp  be^ 
cauae,  it  was  said,  if  Jane  ia  enutled  to  tha 
renta  ^d  profits,  she  baa  a  clear  title  to 
them  At  law ;  on  which  account  the  Cowt 
refused  to  give  any  assistance,  by  interfering 
in  any  way,  with  reference  to  the  rents  and 
profits;  and  tbeie£Mre»  no  other  <^nkm 
oould  be  takM  by  a  court  of  equity,  on  the 
deciakm  in  that  caae*  It  waa  coatended,  that 
Bridget's  son  was  entitled  to  the  estate  upoA 
the  death  of  Bridget,  although  she  died  in 
the  lifetime  of  the  testator ;  but  the  Court 
were  of  opinion,  that  Bridget'a  son  was  not 
so  entitled.  Then  another  queadon  waa 
nuaed-— whether  Jane  was  entitled,  and 
when  abet  became  entitled ;  it  waa  inaiated» 
that  Jane  was  not  entitled  until  after  the 
death  of  the  widow ;  for  that  the  widow 
had  an.eatate  for  life  by  implication ; — that 
the  semainder  over  being  given  to  one  of  the 
two  cooheireases,  after  the  death  of  the 
widow,  the  co-heireesea  could  not  be  en- 
titled to  anything  until  after  the  widow'a 
death :  but  the  Court  said,  no;  that  ia  not 
the  case:  she  does  not  take  an  estate  for 
life  in  the  whole  by  implication;  because 
that  which  is  given  to  her  is  declared  to 
be  in  fiiU  of  all  claims  and  demanda ;  and 
therefore,  she  cannot  take  the  residue  of 
the  property  devised,  by  implication ;  but 
that  property  will  pass,  immediately  on  the 
death  of  the  testator,  to  the  person  who, 
by. the  will,  is  entitled  to  take  it;  because 
Lord  Cowper  said,  **  you  are  to  read  these 
wovda  distnbutivdy,  reddendosmguianngu* 
lit.  The  property  at  Turpentro  bsmg  given 
to  the  wife  in  full  of  all  dairos  and  demands, 
she  oould  not  take  anything  but  the  pvoperty 
at  Tuipentro.  Then  the  words,  *'  after  the 
death,"  were,  aa  my  Lord  Cowper  thought, 
of  necessity  confined  to  the  Turpentro  pro- 
perty only ;  and  the  residue  of  the  property 


was  ta  be  consider^  aa  being  jmrnediatsly 
ffiven  to  the  party  entitled  to  take,— to 
Bridget,  if  Bridget  had  not  died  in  the  life- 
time of  the  tsatator ;  and  by  the  devise  to  her 
having  lapsed,  then  that  Jane  took  imme^ 
diately  on  the  death  of  the  testator.  Now 
the  decision,  therefore,  in  that  case,  by  dia? 
tribttting  the  words,  and  separating  them, 
and  confining  the  words  after  the  deaths  to 
the  Turpentro  property,  and  letting  in  the 
residue  of  the  property,  as  an  immediata 
devise,  waa  considered  by  the  Court  as  being 
a  caae  of  necessity  appearing  upon  the  faca 
of  the  will ;  because  the  widow  could  not 
take  it  by  implication,  the  other  property 
being  given  to  her  in  full  of  all  her  claims  and 
demanda ;-— ^the  heir-at-law  could  not  take  it, 
because  there  was  an  express  provision  foa 
the  heir-at-law  to  take  by  devise ;  and  it 
never  cmild  have  been  the  intentbn  of  the 
teatalor,  that  any  part  of  that  property  should 
pass  to  that  heir^t-law  by  descent : — •these 
waa  a  necessity  that  the  words  ahonld  be 
taken  dislribatively.  The  only  other  caaef 
which  is  the  ease  of  Doe  v.  Brwaer^  a  case 
recently  befiwe  this  Court,  in  which  also 
there  was,  aa  it  appeared  to  the  Court,  an 
absolute  neoessity  that  the  words,  **  after  tha 
deaik"  should  he  confined  to  partiottlar  lands, 
and  to  particular  landa  only.  The  testntov, 
in  diat  case,  gave  unto  his  aon<rin*law,  Charlea 
Brasier,  the  rents,  issues,  and  profits  of 
one  particular  tenement  for  life ;  and,  from 
and  after  hia  decease,  he  gave  and  be-* 
queathed  the  sanie  rents,  iasuce,  and  pn^ 
fits,  together  with  the  rents,  issues,  and 
profits  of  all  his  other  houses  and  lands  unto 
his  nephews  and  niece  therein  mentioned 
for  their  lives,  and  the  life  of  the  survivor  ; 
and,  from  and  after  the  deceaae  of  the  sur< 
vivor,  he  gave  and  devised  aU  his  hoiisea 
and  lands  to  trustees,  upon  trust  for  sale,  and 
to  pay  the  produce  of  such  sale  unto  such 
of  the  children  of  his  nephews  and  niece  a»' 
ahould  be  living  at  the  decease  of  the  sur- 
vivor ;  and  then  devised  all  the  residue  of 
his  estate  to  Chades  Brasier.  Now  there, 
the  Court  were  of  opinion,  that  it  was  ap- 
parent, on  the  fiice  of  the  will,  tliat  it  must 
have  been  the  intention  of  the  testator,  that 
the  words  **  from  and  after  the  decease" 
should  be  confined  to  that  property  which 
had  been  given  to  Charles  Brazier  for 
lift,  and  that  the  residue  of  the  property 
would  paaa  immediafely  to  the  re^wctive^ 
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devisees ;  and  they  read  it,  **  from  and  after 
the  decease  of  the  said  Charles  Brazier,  I 
give  and  bequeath  the  same  renu,  issues, 
and  profiu :" — that  is,  what  had  been  pre- 
viously given  to  Charles  Braxier  for  life, 
"  together  with" — they  said,  that  that  was 
equivalent  to  saying,  "  I  also  give  and  be- 
queath :"  and  they  thought  that  was  neces- 
sary, in  order  to  carry  into  effect  the  pur- 
poses of  that  will.  Amongst  other  reasons 
that  were  given,  one  was,  that  he  gave 
nothing  but  life  estates  to  particular  per- 
sons. The  tesutor  only  gave  life  estates ; 
and  every  one  of  those  persons  might  have 
died  in  the  lifetime  of  Charles  Brasier. 
There  was  a  direction  for  sale,  as  soon  aa 
those  life  estates  were  gone ;  and  therefore, 
it  could  not  have  been  the  intention  of 
the  testator  to  postpone  the  sale  until 
Charles  Brazier  died,  because  his  death 
was  perfectly  unconnected  with  that  event. 
Another  reason  given  was,  that  as,  in  that 
case,  there  was  a  residuary  clause,  which 
residuary  clause  shewed  the  intention,  that 
the  heir*at-law  should  take  nothing,  it  could 
not  be  the  intention  of  the  testator  that  any 
property  should,  in  the  intermediate  time, 
during  the  lifetime  of  Charles  Brazier,  vest 
in  the  residuary  devisee;  and,  therefore, 
the  Court  considered  that  as  a  case .  in 
which  they  were  forced  to  that  construction 
by  the  particular  penning  of  the  will,  alter- 
ing the  grammatical  construction  to  a  cer- 
tain extent,  but  to  a  very  limited  extent, 
for  the  purpose  of  meeting  that  necessity. 
Now,  in  this  case,  when  you  coofe  to.  look 
at  the  document  in  question,  it  does  not  ap- 
pear, that  there  is  any  necessity  apparent  on 
the  face  of  this  instrument,  which  would 
require  you  to  read  the  words  distributively, 
or  in  any  respect  to  vary  the  plain,  common 
language  of  the  will.  For  these  reasons, 
we  are  of  opinion  in  this  case,  that  the  devisee 
did  not  take  an  immediate  estate  ;  that  he 
was  entitled  to  nothing  until  the  tenant  for 
life  should  die.  The  tenant  for  life  was  not 
dead  durinffthe  period  of  time  the  pauper  was 
settled  at  Rannds ;  and,  therefore,  we  are 
of  opinion,  the  settlement  was  not  in  Ring* 
stead,  but  remained  in  Raunds.  Upon 
these  grounds^  it  being  quite  clear,  upon  the 
authority  of  Rex  v.  Eatmgtont  that,  in  order 
to  have  a  settlement,  you  must  have, — not 
a  future  estate, — not  an  estate  in  reversion 
or  remainder ;  but  a  present  estate ; — and 


we  being  of  opinion,  that  this  party  did  not 
take  a  present  estate;  consequently,  the 
removal  to  Ringstead  was  wrong. 

Order  of  Sesnmu  qiuuked. 


JOXSf.      ^  OFDITCHBAT.* 

Poor  Laws — Selllemeni  by  tenement — Oe^ 
cupation. 

1.  Whether^  m  order  to  gain  a  setilememi 
by  the  6  Geo.  4.  c.  57,  the  home  shoM  be 
entirely  occupied  by  the  tenant  for  the  yeoTf 
or  whether  an  occupation  of  part^  the  re- 
mainder  being  occupied  by  lodgers,  is  smf" 
fcient? 

Held,  by  Mr.  Justice  Bayley,  thai  cAeor- 
cupatkm  should  be  entirely  by  the  tenant. 

By  Mr.  Justice  Littledale,aiiil  Mr.  Jostiee 
Parke,  that  an  occupation  of  part,  the  remain^ 
der  being  occupied  by  lodgers,  is  smjfieieni^ 

2.  A  renting  of  a  tenement  for  a  year, 
and  an  occupation  for  a  year,  which  year 
began  before  the  %%d  of  June  1825,  (6  G.  4. 
c.  57.)  but  ended  after  that  day,  will  be  sef» 
fident  to  corner  a  settlement,  pnmided  the 
other  requisites  of  the  S  Geo*  4.  be  salkg/kL 

Two  Justices,  by  order,  removed  Martha 
Jerrard,  wife  of  Thomas  Jerrard,  then  in 
St.  Thomas's  Hospital,  in  Surrey,  and  their 
children,  from  Ditoheat  in  Somerset,  lo 
the  parish  of  Lyncombe  and  Widcombe,  in 
the  same  county.  The  Sessions,  on  appeal^ 
quashed  the  order,  subject  to  the  foUowing 

CASE. 

The  pauper's  husband  rented  a  teneinenl 
in  Lyncombe  and  Widcombe  by  the  year, 
"SVL*  from  Lady-day  1825,  until  Lady-day» 
1826,  at  the  yearly  rent  of  \bU,  with  li- 
berty to  quit  at  any  time  on  giving  a  quar- 
ter's notice.  After  the  first  monws  occu- 
pation, the  pauper's  husband  left  the  pauper 
living  in  the  tenement,  and  went  toLondoo, 
and  remained  there  about  seven  moDtha, 
during  which  period  she  remained  in  the 
tenement,  and  until  she  quitted  it  as  after 
mentioned;  and  she  paid  the  year's  rent, 
the  receipts .  for  which  were  given,  as  if  it 
had  been  received  from  her  husband.    A 
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few  days  after  the  25th  of  March  1 825, 
the  pauper's  husband  let  an  apartment  in 
such  tenement  to  one  Gay,  at  the  yearly 
rent  of  8/.  payable  quarterly,  with  liberty 
to  quit  at  any  time, giving  a  quarter's  notice; 
and  the  same  was  occupied  by  Gay  from 
the  time  of  his  taking,  until  the  25th  of 
March  1826,  and  his  rent  paid  to  that 
time.  The  pauper's  husband  gave  notice 
at  Christmas  1825,  to  quit  at  Lady-day 
1826.  The  landlord  permitted  the  pauper 
to  occupy  part  of  the  tenement  until 
Midsummer  1826,  on  paying  him  S8#. 
for  the  same ;  and  the  pauper  quitted  at 
Midsummer,  1826.  The  pauper's  hus- 
band never  paid  any  parochial '  rates,  al- 
though rated. 

Mr.  Moody f  in  support  of  the  order  of 
Sessions. — ^The  residence  in  the  parish  by 
the  husband  was  not  sufficient ;  that  of  his 
wife  and  family  has  been  sufficient  in  point 
of  time ;  but  that  will  not  serve  for  the 
purpose  of  a  settlement :  Rexr.  SL  George^ 
Souikwark  (1),  Rex  v.  Soulh  Lynn  (2).  And 
with  reference  to  the  time,  it  is  to  be  ob- 
served, that  the  statute  59  Geo.  3.  c.  50. 
having  been  repealed  by  the  statute  6  G.  4. 
c  57,  which  passed  on  the  22nd  of  June 
1825;  the  settlement  of  the  pauper  was 
not  completed  on  that  day.  The  whole 
time  must  elapse  under  one  statute  or  the 
other  ;  the  words  of  the  latter  statute  are 
all  prospective;  and  therefore  the  time 
which  was  begun  under  the  repealed  statute, 
cannot  be  added  to  the  time  under  the  lat- 
ter. This  was  the  construction  given  to 
the  first  statute,  and  ought  to  be  applied  to 
this  case :  Rex  v.  St.  Mary-k-bone  (S).  If 
the  legislature  had  intended  to  introduce  a 
different  principle  of  calculation,  the  words 
would  not  have  been  all  future  and  pro- 
spective ;  but  even  if  the  two  periods  could 
be  connected,  all  the  conditions  required  by 
the  6  Geo.  4.  c.  57,  which  passed  on  the 
22nd  of  June  1825,  must  be  shewn  to  have 
existed  from  that  time.  That  is  not  so  in 
this  case,  because,  the  house  was  not  occu- 
pied by  the  party  hiring  the  same.  The 
statute  6  Geo.  4.  c.  57.  repealed  the  statute 
59  Geo.  8.  c.  50 ;  and  it  is  a  principle  of 
construction,  that  the  same  rules  be  applied 


(1)  7  Term  Rep.  466. 
S)  5  Idl.  664. 
3)  4  Ban.  &  Aid.  684w 
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to  Statutes  made  in  pari  materid:  Rex  v. 
North  ColUngham(4i).  By  the  59  Geo.  5. 
c.  50.  it  was  necessary  that  the  house  should 
be  held,  and  the  land  occupied  by  the  person 
hiring  the  same  for  the  term  of  one  whole 
year  at  least.  By  the  6  Geo.  4.  c.  57.  that 
distinction  is  abolished  ;  and  the  words  are, 
"  that  the  house  or  building  or  land  shall 
be  occupied  under  such  yearly  hiring ;  and 
the  rent  for  the  same  actually  paid  for  the 
term  of  one  whole  year  at  least."  The 
word  **  occupied"  in  die  latter  statute,  must 
have  the  same  construction  as  that  which 
was  given  it  by  the  decisions  on  the  59  G.  8. 
c.  50 ;  and  it  was  held  in  several  cases,  that 
the  term  ''occupied"  in  that  statute  was 
not  satisfied  unless  the  party  had  the  exclu- 
sive occupation  of  the  land.  But  if  the 
tenement  were  a  house,  and  part  was  let 
out  in  lodgings,  a  settlement  could  be  gained 
by  reason  of  the  word  "  held :"  Rex  v. 
North  CoUingham.  In  that  case  the  Lord 
Chief  Justice  Abbott  said,  "  As  to  the 
second  question,  it  is  to  be  observed,  that  a 
different  expression  is  applied  to  land  and 
to  houses ;  the  house  is  to  be  held,  but  the 
land  is  to  be  occupied.  It  was  probably 
intended  that  a  party  taking  lodgers,  pro- 
perly so  called,  -  should  not  be  thereby  pre- 
vented from  gaining  a  settlement."  The 
same  principle  was  adopted  in  Rex  v.  jTon- 
bridge{5) ;  there  Mr.  Justice  Bayley  says, 
"  It  is  not  in  terms  found  that  there  was  a 
joint  occupation ;  but  as  Ma3rnard  was  to 
participate  in  the  occupation,  we  think  it 
must  be  taken  that  he  did ;  and  if  so,  the 
pauper  cannot  be  considered  as  occupying 
more  than  a  moiety  of  the  garden."  The 
King  V.  Great  Bolton  (6)  is  to  the  same 
effect. 

IMr,  Justice  Parke. — There  is  another  dif- 
ference in  the  two  statutes  ;  in  the  former, 
the  occupation  must  be  by  the  party  hiring 
the  same.  In  the  6  Geo.  4.  c.  57.  the 
words  "  by  the  party  hiring  the  same"  are 
omitted.] 

But,  the  legislature  must  have  intended 
those  words  to  be  supplied ;  otherwise  the 
conditions  requisite  for  a  settlement  might 
be  performed  by  other  persons  than  the 
party  acquiring  the  settlement,  and  this  con- 

(4)  1  B.  &  C.  584 ;  S  D.&  R.  74S. 

(5)  6  B.  &  C.  88 ;  5  Lftw  J.  Hag' CsMS.  IS. 

(6)  eB.&C.771;  6 Uw  J.  Mag.  Cases,  81. 
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sequence  would  follow  *  that  h  pntiy  tAight 
idke  the  premise  for  A  year,  ttud  the  tiext 
day  flsaigti  them,  ilnd  hiiMelf  be  absent, 
and  altogether  unconnected  with  the  pre- 
mises for  the  rest  of  the  year,  and  yet  gain 
a  settlement. 

Mr.  Jeremy  and  Mr,  Rogeri^  dontrft,  re- 
lied chiefly  on  the  last  point.  The  intention 
of  the  legislature  mast  be  ebllected  from 
the  words  of  the  act.  But»  previous  to 
looking  at  the  wotds^  it  may  be  proper  to 
consider  what  the  sute  of  tht  law  was  be- 
fore the  6  Geo.  4.  e.  57,  and  what  alt^f^ 
tioh  was  introduced  by  that  Matute,  paf- 
ticolarly  as  16  oecapafion.  By  the  statute 
IS  and  14  Car.  f,  the  term  for  which  the 
tenement  Was  taken,  lor  which  k  waa  occu- 
pied (after  forty  days),  or  by  whom  it  was 
actually  occupied,  was  immaterial;  The 
59  Geo.  d.  c.  50.  requfusd  that  the  teM- 
ment  should  b6  tafc^n  for  ^  year ;  aftd  if 
it  consisted  of  n  house,  tlmt  it  sh6ttld  be 
hetd,  if  of  Und,  that  it  sh^ld  be  oecupieJ, 
fdr  that  period,  by  the  peram  hMttg  the 
mme.  Tba  words  in  the  last  part  of  the 
sentence  apply  to  every  separate  brsahNrh; 
but  the  house  need  not  bate  been  occupied 
under  the  co-iginal  liiring ;  for  thd  occupa- 
tion of  die  same  tenement  under  diflfbreni 
hirf ngs  mi^t  fce  eonneeied :  Ri»  v.  Sianf(7\ 
as  Rex  ▼.  Stwton  fry  Stm  (8),— or  diflbrent 
tenements  might  be  uken  at  different  times, 
Rex  V.  N&rth  C&Uhgham.  Although  the 
6  Geo.  4.  c  57.  requites  that  the  occupMiofi 
ahoald  be  under  the  yearly  hiring,  it  is  Mt 
of  neeessity  that  the  occupation  should  be 
by  die  person  hhring  the  same }  one  restric^- 
tioii  was  s«Aistit«t^  ibr  another  s  Rexr. 
Kihwortk  Haremirf{9).  When  the  6  G.  4. 
c.  57.  passed,  the  59  Geo.  5.  c.  50.  must  be 
taken  as  if  it  never  cMted :  The  Bkhep's 
ceue  (10\  Tattle  v.Orknm&diUy.  Suppo^ 
■ing  It  never  to  have  ekistedi  dMft  6  Geo.  4. 
e.  57.  requires  mei^ly  that  the  pauper  shaH 
rent  lor  a  year ;  and  that  the  premises  c/Ml 
be  occupied  under  the  yearly  hiring; ;  if  is 
nmnaterial  hf  Wkom  the  ooeiipatioB  i«^  if 
loe  relatiow  of'  iMMtovd  attd  tenavit  efwitfe 

<7)  4B.  BiC.Sr;«l>;&R.lli). 
•   (8)  3'Law  Joum.  K.&.  IM. 

(9)  7  B.&C.  790 ;  1  M.  &  R.  691 ;  6  Law  J. 
Mag.  Caaet,  60. 

(14)  19  Coka,  f . 

(41)  9  Bia»  4$&  y  4  Law  Jdom.  C.P.  l74i 


(br  the  whole  year,  ai  origiiiaU^  creased. 
But  conceding  that  the  statiMe  reqsiina  tlMt 
the  tenement  shall  be  occupied  l^  die  per- 
son hiring  the  same,  there  bos  been  in  this 
case  a  sufficient  oeeupation,  fo/t  the  oooiri- 
pation  of  an  Undertenant  must  ingeiferalbe 
considered,  with  respect  to  the  lessor,  aa  fhe 
possession  of  his  lessee.  Gay  was  bot  an 
initiate,  and  an  inmate  who  goes  in  by  the 
same  door  is  ift  the  nature  of  a  lodger,  and 
if  his  room  be  robbed,  it  is  burglary,  yet 
the  indictmeftt  must  lay  if  to  be  the  dwdl- 
mg- house  of  bim  who  let  it|  and  not  of  the 
nimate* 

Mf.  /iu/lceBay/^.— The  staOite  59  O.  i. 
c.  50.  is  repealed  by  the  statute  6  Qt&*  4. 

c.  57.  The  question,  therefore,  m  this  ease 
1^  whether  a  settlement  waa  or  waa  not  ob- 
tained trtider  the  kst^mentioiied  atatote. 
By  the  59  Geo.  8.  o.  50,  o  settlement  cooM 
not  be  obiamed  in  die  case  of  a  hooae  or 
bttildhtg,  unless  sueh  house  or  biiildiiif  were 
httid,  or»  iti  the  eaae  of  landr  unlees  it  wele 
occu^ed,  and  the  rent  for  the  aaiae  actually 
^d,  for  the  term  of  OHO  whole  year  at  die 
least,  by  the  person  hiring  the  same.  The 
words  of  the  6  Geo«  4.  c.  57.  are  difiereoi, 
That  statute  is  wholly  sileiM  ae  to  the  oeeo- 
patioti  Or  payofent  of  rent  5^  file  fettm 
hking;  am  it  has  been  decided,  wi/Sssrt. 
K^buwnh  Hwttmti^  that,  aecordiu^  to  die 
true  construction  df  the  etatote,  dM  pay* 
meot  of  rent  need  not  bo  made  by  die 

Citty  hiriogi    The  words  '*  by  the  pSMm 
riott  die  sawe,*'    aire  to  be  coosideied 
ther^ore  aa stiiick oot of  theetitttte  B0.4. 

d.  97 1  afid  the  law  altered  so  far  aa  it  V0> 
quired  (hat  the  letit  slidtfid  bepUidby  dbe 
person  hhritig  the  premises.  It  ie  mm  m^ 
doient  if  it  be  paid  eidier  by  tiie  persdii 
hiringi  or  by  eny  other  petsoir.  The  word! 
tft  the  5  Geo.  4.  c.  57^  s.  %.  m^,  diat  die 
hc^seorbuildin^,  or  land,  ahaR  be  oedipied 
tltider  sueh  yeariy  hiring^  abd  the  ledl  tik 
the  abttle  to  the  amoom  of  !•!.  shall  be 
netttully  paid  ibr  the  teM  ef  odo  whidfe 
yeeratdiefeM^  Hero  the  piM*Me'iar^a^M: 
the^  sDscute  says,  aet  tlM  die  hoiM  or  Iflid 

MhaA  be  Wbilbied  hy  Hie  p&e^  fdmg  ttie 
Miiiei  b«t  only  diM  ft  sMJl  !M^^cea}iNr  dMiSr 
luch  yearly  hiring ;  and  although  it  may  be 
difficult  to  arrive  with  carlaiaty  afr  die  mean- 
ing of  the  legisliCirfef  wftidris  Mtek^resaed 
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in  very  intelligible  language*  I  indine  to  think 
the  true  construction  of  those  words  ist 
that  it  shall  be  occupied  by  the  person  to 
whom  that  hiring  gives  the  right  of  occupa* 
tion;  and  that  occupation  by  any  other 
person  to  whom  that  right  is  communicated, 
either  by  assigning  or  underletting,  is  not 
an  occupation  under  the  yearly  hiring  witliin 
the  meaning  of  the  statute.  That  is  my  pre* 
sent  opinion.  If  between  this  time  and  to- 
morrow morning,  I  should  change  that 
opinion,  I  will  communicate  it  to  the  Court 
(is).  My  learned  Brothers  are  of  opinion 
that  the  words  *'  under  such  yearly  hiring** 
do  not  make  occupation  by  the  person 
hiring  requisite  ;  but  that  it  is  sufficient  if 
either  he  himself,  or  any  other  person  un« 
der  him,  should  occupy ;  I  think,  that  a 
party  who  occupies  as  an  undertenant, 
though  he  may  be  said  in  some  sense  to  oc- 
cupy under  the  yearly  hiring,  cannot  be  said 
to  occupy  under  the  yearly  hiring  within  the 
meaning  of  this  clause  of  the  act  of  parlia- 
ment, because  he  has  no  connexion  with 
the  person  who  is  the  landlord  in  respect  of 
that  yearly  hiring.  As  to  the  other  ques- 
tion, via.  whether  the  holding  before  the 
J^Snd  of  June,  when  the  6  Geo.  4.  c.  57.  was 
passed,  and  the  holding  subsequent  to  that 
period,  can  be  connected :  I  am  of  opinion 
they  may  ;  provided  the  occupation  before 
the  22nd  of  June  be  such  as  will  satisfy  the 
requisites  of  the  6  Geo.  4.  c.  57 ;  and 
therefore,  if  a  party,  before  the  6  Geo.  4. 
c  57.  began  to  operate,  was  in  possession 
of  a  yearly  tenement,  and  held  it  under 
such  circumstances  as  that  statute  says  shall 
be  requisite,  in  order  to  gain  a  settlementi 
a  settlement  will  be  conferred.  The  case 
of  The  King  v.  Tonbridge  prevents  a  con- 
necting of  a  renting  before  the  59  Geo.  8, 
with  a  renting  afterwards ;  but  I  think  you 
may  connect  the  two,  if  the  first  were  suffi- 
cient to  satisfy  the  6  Geo.  4.  There  are 
no  words  in  the  6  Geo.  4.  c.  57.  which  im- 
port that  the  taking  shall  be  subsequent  to 
the  time  when  that  statute  came  into  ope- 
ration. With  respect  to  the  residence  for 
forty  days,  I  think  the  case  ought  to  go 
down  to  the  Sessions  again,  in  order  that  it 
may  be  stated  more  distinctly  what  the 
nature  of  the  residence  was,  or  whether  the 
whole  forty  days'  residence  required  was 

(12)  No  commnmcstion  was  ever  made. 
SUPPL.  1829. 


actually  by  the  husband  himself.  The 
cause  of  the  husband's  absence,  whether  it 
arose  from  his  own  free  will,  or  from  com- 
pulsion, or  from  other  circumstances,  may 
perhaps  become  material. 

Mr.  Justice  Liilledale.'^Thn  case  depends 
upon  the  construction  to  be  given  to  the 
word  "  occupied"  in  the  statute  6  Geo.  4* 
c*  57.  There  is  a  material  difierence  be- 
tween a  holding  and  an  occupation ;  a  per- 
son may  hold,  though  he  does  not  occupy* 
A  tenant  of  a  freehold  is  a  person  who 
holds  of  another,  though  he  does  not  ne- 
cessarily occupy.  In  order  to  occupy,  a 
party  must  be  personally  resident  by  him- 
self or  his  family.  In  this  case,  I  think, 
the  pauper  has  been  the  occupier  of  the 
house  during  the  whole  period.  We  have 
no  distinct  account  how  the  apartment  was 
let  or  occupied.  In  an  indictment  for 
housebreaking,  it  misht  be  laid  to  be  the 
house  of  the  paupers  husband ;  so,  in  an 
action  for  use  and  occupation,  he  might 
properly  be  described,  not  merely  as  hold- 
ing, but  as  occupying  the  house.  In  the 
statute  11  Geo.  2.  c.  19.  s.  14,  which  gives 
the  action  for  use  and  occupation,  where 
the  agreement  is  not  by  deed,  a  distinction 
is  made  between  the  words  held  and  occu^ 
nied.  That  section  enacts,  "  that  it  shall  be 
lawful  for  the  landlord,  where  the  agree- 
ment is  not  by  deed,  to  recover  a  reason- 
able satisfaction  for  the  lands,  &c.  ^teld  or 
occupied  by  the  defendant,  in  an  action  on 
the  case  for  use  and  occupation  of  what  was 
so  held  or  enjoyed"  By  the  statute  of  the 
4drd  of  Elizabeth,  the  rate  for  the  relief  of 
the  poor  is  to  be  on  the  occupier*  The  rate 
in  this  case  must  clearly  have  been  made 
on  the  pauper's  husband  for  the  whole 
house,  though  he  underlet  part :  Rex  v. 
AberystwithXlS).  In  1st  Nolan's  Poor 
LanfSf  1 76,  4th  edition,  it  is  laid  down,  that 
no  lodger,  though  possessing  the  principal 
part  of  the  house,  was  ever  rated  ;  but  the 
owner,  how  small  soever  the  part  reserved 
&r  himself,  is  in  tlie  eye  of  the  law  the 
tenant  for  the  whole,  and  is  rated  as  the 
occupier.  Then,  as  in  an  indictment  for 
housebreaking  (committed  in  the  apartment 
let  to  Gay),  the  house  might  be  described 
as  the  dwelling-house  of  the  pauper's  bus- 
band  ;  and  as  he  might  be  described  as  the 

(IS)  10  East,  S54. 
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occupier  of  the  house,  in  an  action  for  use 
and  occupation,  and  wouhl  be  rateable  to 
the  poor  as  occupier  in  respect  of  the  whole 
house,  I  think  he  must  be  considered,  in 
point  of  law,  as  having  occupied  and  resided 
in  this  house.  It  is  not  necessary,  in  order 
to  make  a  roan  an  occupier,  that  he  should 
actually  sleep  or  take  his  meals  in  a  house, 
or  that  his  family  should  actually  dwell  in 
the  whole  house;  but  the  law  considers  him, 
for  this  purpose,  an  occupier,  if  he  hold  the 
i;vhole,  and  by  himself  or  family  occupy  part ; 
I  think,  therefore,  the  pauper's  husband  may 
be  considered  to  have  occupied  the  house 
within  the  meaning  of  the  G  Geo.  4.  c.  57. 
It  might  have  been  otherwise  if  he  had  un- 
derlet the  whole  house  and  occupied  no  part. 
The  word  occupation,  as  applied  to  a  house, 
undoubtedly  implies  personal  residence ; 
but  if  a  lessee  of  a  house  dwell  in  any 
part  of  it,  though  he  let  the  other  part,  he, 
in  point  of  law,  is  to  be  considered  as  the 
occupier  of  the  whole.  If  that  be  the  true 
construction  of  the  word  *'  occupied,"  the 
pauper's  husband  occupied  the  house  ;  and 
then  the  only  question  is,  whether  there 
has  been  forty  days'  residence  by  the  pau- 
per's husband ;  and  upon  that  point,  as  there 
is  some  doubt,  I  agree  with  my  Brother 
Bayley,  that  the  case  ought  to  be  sent  back 
to  the  Sessions,  in  order  to  have  the  fact 
cleared  up. 

Mr,  Justice  Parke. — I  have  entertained 
considerable  doubt  in  this  case,  but  I  am 
inclined  to  think  that  this  was  a  good  occu- 
pation, and  that  a  settlement  was  gained  in 
the  parish  of  Lyncombe  and  Widcombe. 
The  question  turns  entirely  on  the  6  Geo.  4. 
c.  57.  My  judgment  may  have  the  efTect  of 
defeating  the  intention  of  the  framer  of  that 
act.  But  it  is  a  very  safe  rule  of  construc- 
tion, not  to  speculate  upon  the  probable  in- 
tention, but  to  adhere  to  the  words  of  an 
act  of  parliament  in  their  natural  sense,  un- 
less it  appears  clearly  from  the  context  that 
they  were  intended  to  be  used  in  some  other 
sense*.  There  is  a  material  difference  be- 
tween the  statute  6  Geo.  4.  c.  57,  and  the 
statute  59  Geo.  S.  c.  50.  The  last-men- 
tioned statute  expressly  requires  the  build- 
ing to  be  /itf/J,  and  the  land  to  be  occupied, 
and  the  rent  to  be  paid  by  the  person  hiring 
the  same.  The  statute  G  Geo.  4.  c.  57. 
omits  the  words  "  by  the  person  hiring  the 
tame,"     It  does  dot  require  the  payment  of 


rent  or  occupation  by  the  person  hiring 
the  same,  but  occupation  under  the  yeariy 
hiring.  These  words  may  be  satisfied  by 
the  continuance  of  the  term  ;  and  occupa- 
tion by  a  sub-tenant  or  assignee  during  the 
continuance  of  that  term.  It  is  not  neces- 
sary to  decide  in  this  case,  whether  occapa- 
tion  by  an  assignee  would  be  sufficient  or 
not.  Here  there  was  an  occupation  by  a 
person  whose  character  is  left  doubtful :  it 
does  not  appear  by  the  case,  whether  it 
was  that  of  a  sub-tenant  having  an  entire 
occupation  of  one  part  of  the  buikiing,  or 
that  of  a  lodger.  It  seems  to  me  there 
was  an  occupation  by  the  husband  of  the 
pauper  under  the  yearly  hiring,  provided 
the  premises  continued  m  the  occupation  of 
any  person  entitled'  under  the  tenancy  cre- 
ated by  the  yearly  hiring.  I  find  nothing  in 
the  context  of  this  act  to  shew  that  the 
words  which  it  uses,  taken  in  their  ordinary 
meaning,  do  not  express  the  intention  oif 
those  who  used  them ;  I  must  suppose  that 
the  legislature,  when  they  repealed  the 
59  Geo.  9.  c.  50,  which  expressly  required 
an  occupation  by  the  person  hiring,  had 
some  reason  for  omitting  those  words  in  the 
6  Geo.  4.  c.  57.  Possibly  that  omission 
may  have  arisen  from  inattention  oo  the 
part  of  the  framer  of  the  act,  and  it  may 
have  been  intended  to  retain  the  former 
provision,  that  the  occupation  should  be 
by  the  person  who  took  the  premises.  But 
it  seems  to  me,  that  the  words  used  do 
not  expressly  require  such  occupation,  and 
we  must  not  presume  the  intention  of  the 
legislature,  but  collect  it  from  the  words  Hf 
the  act  of  parliament.  Then,  if  the  rneaa^ 
ing  of  the  legislature  be  -that  which  the 
words  used  naturally  import,  a  Mttlement 
has  been  gained,  provided  there  has  been  a 
residence  of  forty  days.  As  to  that,  the 
case  is  ambiguous ;  and  for  the  purpose  of 
clearing  up  that  fact,  I  think  the  case  shooM 
go  back  to  the  Sessions. 


1629.       7      CHAHTXR,  CLB&K,  V.  GLUBB 

May  22.  y  and  akothxk. 

Highway  Rates — Tillies. 

The  lessee  for  years,  or  4>ther  person  re- 
cehing  the  benefit  of  tithes,  is  liahie  m  rtsped 
of  them' to  the  highway  rates  ;  aliho^igh  ke 
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compound  with  ike  tithe  payers  for    the 
ammmtj  and  the  tithe  it  notf  infactf  severed^ 

Trespass,  for  seizing  and  impouoding  two 
of  the  plaintiff's  cows. 

Plea — The  general  issue. 

The  cause  was  tried,  at  the  Summer  As- 
-sizes  1827,  before  the  Lord  Chief  Justice 
Best,  when  a  Terdict  was  found  for  the 
plaintiff,  with  one  shilling  damages,  subject 
to  the  opinion  of  this  Court,  on  the  follow- 
ing 

CASE. 

Before,  and  at  the  time  of  making  the 
assessment  hereinafter  mentioned,  and  also 
-before,  and  at  the  time  of  issuing  the  war- 
rant hereinafter  mentioned,  the  plaintiff  was 
•the  lessee  for  years  of  the  tithes  of  the  parish 
of  Hartland,  in  the  county  of  Devon,  under 
a  grant  of  them  by  deed  from  the  impropri- 
ators thereof:  under  this  lease  the  plaintiff 
•did  not  take  the  tithes  in  kind,  nor  did  he 
demise  or  grant  them  to  the  respective  oc- 
-cupiers  of  the  lauds  from  which  they  ac- 
crued, or  to  any  other  person  or  persons, 
by  any  deed  or  deeds  ;  but  he  compounded 
for  them  with  the  respective  occupiers,  by 
several  parol  agreements,  under  which  they 
retained  the  tithes  accruing  on  tlieir  respec- 
tive lands  to  their  own  use,  with  the  re- 
maining nine  parts,  from  which  no  seve- 
rance in  fact  took  place.  These  parol 
agreements  enured  from  year  to  year ;  and 
were  considered,  and  treated  by  the  parties, 
as  determinable  only  by  six  months'  notice. 
Under  these  agreements,  the  tithes  were  not 
bargained  and  sold  when  at  maturity,  but 
the  agreements  were  prospective  and  had 
no  reference,  either  to  any  specific  mode  of 
cultivating  the  lands,  or  to  the  amount  of 
produce  in  any  particular  year.  The  com- 
position monies  of  the  tithes  so  retained 
:tvere  by  the  agreements  payable  half-yearly. 

The  assessment  above  alluded  to  was  a 
composition  of  money  in  lieu  of  the  statute 
duty  in  kind,  duly  assessed  upon  the  occu- 
piers of  lands,  tenements,  woods,  tithes, 
and  hereditaments  within  the  said  parish, 
for  the  amendment  and  preservation  of 
the  public  highways  in  the  same  parish ; 
and  the  plaintiff  was  therein  charged  in  the 
sum  of  11/.  lis,  as  hia  share  and  propor- 
tion of  the  said  composition,  in  respect  of 
])is  occupation  of  the  tithes  above  mention- 
ed.   The  payment  of  the  assessment,  the 


Amount  of  which  was  not  in  dispute,  was 
duly  demanded  and  refused. 

The  defendants  were,  at  the  time  of  the 
conviction,  and  issuing  of  the  warrant  here- 
inafter mentioned.  Justices  of  the  Peace  in 
and  for  the  county  of  Devon. 

Upon  the  complaint  of  the  surveyor  of 
the  highways  of  the  said  parish,  the  plaintiff 
was,  after  due  summons,  hearing,  and 
proof,  convicted  of  the  non-payment ;  and 
after  demand  and  refusal  to  pay  the  same, 
the  warrant,  under  which  the  seizure  was 
made,  issued,  and  the  seizure  took  place. 
The  action  was  brought  after  a  month's  notice, 
and  within  the  prescribed  time  from  that 
.period. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  circumstances,  the 
plaintiff  was  liable  to  the  payment  of  the 
composition  in  lieu  of  statute  duty,  as  an 
occupier  of  tithes  within  the  said  parish. 
If  the  Court  should  be  of  opinion  in  tlie 
affirmative,  then  a  verdict  was  to  be  entered 
for  the  defendant ;  if  in  the  negative,  then 
the  verdict  was  to  stand. 

Mr,  Coleridge^  for  the  plaintiff. — It  may 
be  conceded,  that  the  only  mode  in  which 
tithes  can  pass  is  by  deed,  though  accord- 
ing to  Bacon's  Abridgment^  a  doubt  seems 
to  have  been  at  one  time  entertained  whether 
a  lease  of  tithes  for  one  year  only,  might  not 
be  by  parol.  The  real  question,  however, 
is,  who  is  the  visible  occupier  ?  And  how 
are  the  surveyors  of  tlie  highways  to  ascer- 
tain who  it  is  they  are  to  assess  ? 

[il/r.  Justice  Bayley. — Must  not  they 
know  whether  the  occupier  is  entitled  to 
nine-tenths  of  the  produce  or  to  the  whole?] 

Considerable  difficulties  might  be  im- 
posed upon  surveyors  if  they  were  bound 
to  ascertain  the  legal  title.  Suppose  a  feme 
covert  impropriator  to  have  executed  a 
lease  of  tithes  ;  notwithstanding  the  appa« 
rent  title,  the  lease  would  be  void.  It  is 
therefore  safer  to  leave  it  to  the  surveyors, 
merely  to  see,  who,  in  point  of  fact,  is  actu- 
ally receiving  the  tithes.  The  case  of  The 
King  V.  Lambeth{i)*  may  appear  unfa«* 
vourable  to  the  plaintiff,  but  it  ia  inappli* 
cable  (2). 

[Lord  Tenterden, — If  it  is  correctly  re- 
ported in  Strange,  it  decides  this  question.] 

(1)  1  Stra.  5t5. 

(t)  See  Underbill  v.  EQicombe,  1  M'Cbli&d  sad 
YoQDge,  4M. 
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From  the  report  of  that  case  in  8  Med* 
Rep.  61.  it  appears  that  the  leasee  held 
under  a  parol  demise ;  therefore,  there  could 
be  no  ground  for  charging  him. 

[Mr.  Justice  Bayley. — ^There  the  farmer 
was  considered  as  every  hanrest  buying  his 
tithes.  You  must  contend,  that  the  bargain 
passes  an  interest.] 

The  case  finds  that  the  occupiers  retained 
the  tithes,  which  shews  that  they  were  pos- 
sessed of  an  interest  in  the  tithes.  In  Rex 
▼.  the  Justices  of  Buckinghamshire  (S)^  the 
liability  was  doubted. 

[Mr.  Justice  Parke. — Suppose  there  had 
been  a  modus  in  this  parish,  would  not  the 
rector  have  been  occupier  of  the  tithes,  in 
respect  of  which  the  modus  was  paid  ? — 
and  is  this  anything  more  than  a  temporary 
modus  ?] 

The  principle  is  in  favour  of  the  plaintiff; 
though,  undoubtedly,  the  case  of  The  King 
▼.  Lacjf  (4)  appears  to  be  against  him. 

Lord  Tenierden. — ^The  expression  in  the 
Highway  Act,  is  "  occupier  of  tithes."  In 
strictness,  there  can  scarcely  be  said  to  be 
an  occupier  of  tithes,  and  certainly  not  when 
the  tithes  are  compounded  for ;  the  word 
"  occupiers,"  therefore,  in  the  statute  must 
have  been  used  to  describe  the  person  who 
receives  the  benefit  of  the  tithes :  and  that 
is  the  situation  of  the  present  plaintiff. 

Mr.  Justice  Bayley.  — ^I t  is  quite  clear,  that, 
in  the  case  of  poor  rates,  and,  in  The  King 
V.  Lacy^  it  has  been  held,  that  in  the  case 
of  a  money  payment  substituted  for  tithes 
by  an  inclosure  act,  the  subject-matter, 
whether  tithes,  or  their  substitute,  is  rate* 
able  to  repairs  of  the  highways.  Here 
the  owner  of  the  tithes  does  not  grant  them 
•way,  but  excuses  the  setting  them  out : 
it  is  in  reality  selling  the  tithes;  and  I  think 
the  decisions  on  these  subjects  should  not 
fun  into  the  very  nice  distinctions  which  are 
pressed  upon  us. 

Mr.  Justice  Liltiedaie  concurred. 

Mr.  Justice  Parke. — Any  doubt  thrown 
out  in  Rex  v.  the  Justices  of  Buckingham* 
shire  was  removed  by  the  decision  in  Rex 
v.  Lacy. 

Postea  to  the  defendants. 

(3)  1  B.  &  C.  485 ;  2  D.  &  R.  689. 

(4)  5B.&C.70J;  8  D.  &  R.437^  5  Iaw  J. 
lisg.CMes,6. 


1829.     •> 
June  2£.  3 


Magistrate — 
Servant — Conviction. 


XJkKCASTXR  V.  OEXAVX8,  XSO* 


--^MaMter  and 


I.  A  Magistrate  has  no  jmris&Uonmmder 
the  4  Geo.  4.  c.  84,  or  any  of  the  aeU^  tke 
pomers  of  mhieh  are  thereby  enlarged^  wUess 
the  reUuion  of  master  and  servant  mMsi 
heimeen  the  parties  to  the  ssdyeet  matter  ef 
his  proceeding. 

Accordingly^  where  a  person  eautracied 
miih  another  to  do  some  work  on  a  road  for 
a  specific  sum ; — HeU  thai  this  was  not  a 
case  in  wluch  the  Magistrate  had  jurisdie* 
Hon. 

ft.  The  merely  describing  the  permm^  »&o 
If  proceeded  againet  under  ike  above  ad  as 
a  **  labourer"  will  not  give  jurisdieUon  totke 
Magistrate. 

S.  A  conviction  under  see.  S,  of  tke  above* 
mentioned  act^  ought  not  to  adfudge  that  ike 
servant  be  diemssedfrom  his  service^  and  be 
also  imprisoned^ — the  act  authorismg  a 
punishment  of  this  nature  tn  tke  alternative 
only. 

Action  of  trespass  and  &lae  imprisoii- 
ment,  against  a  Magistrate  of  the  county  of 
Westmoreland. 

Plea — ^Tbe  general  issue. 

The  cause  was  tried,  at  the  Spring  Assises 
for  the  county  of  Westmoreland,  before  Mr. 
Baron  Hullock.  The  following  were  the 
principal  facts : — 

The  plaintiff,  who  was  what  is  called  a 
waller,  had  entered  into  a  written  agreement 
with  one  UUock  to  do,  for  a  sped&c  sum, 
some  work  upon aroad,  which  was  inaoourae 
of  making;  and  in  the  making  of  whid^ 
Ullock  ami  others  took  an  interest.  The 
work  was  of  that  extent,  that  it  woold  be 
necessary  for  the  plaintiff  to  employ  twenty 
labourers.  Disputes  arose  between  the 
plaintiff  and  UlkMsk,  and  ultimately  Ullock 
caused  the  plaintiff  to  be  summoDed  before 
Mr.  Greaves,  the  defendant,  under  the  4th 
Geo.  4.  c.  84.  s.  8.  (1)  The  danse  runs  in 
the  following  terms : — 


(l)S6etbealatiiCeB,t]tdt]MpraBikt 

to  in  Sad  Chittv'a  StatatM,  i>.  874,  titto,  <*  Sorvaata 
and  I^aboaren.  The  mention  <^  the  preeent  cue 
refers  to  what  paased  on  the  g;iintiB(  of  the  nlo 
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"  If  any  servant  in  husbandry,  artificer, 
&c.  labourer,  or  other  person,  shall  contract 
with  any  person  to  serve  him  for  any  time, 
or  in  any  other  manner,  and,  having  enter- 
ed into  such  service,  shall  absent  himself 
from  his  service  before  the  terra  of  his  con- 
tract be  complete,  or  neglect  to  fulfil  the 
same,  or  be  guilty  of  any  other  misconduct 
or  misdemeanor  in  the  execution  thereof, 
or  otherwise  respecting  the  same,  any  Jus- 
tice may,  on  complaint  on  oath,  by  the  per- 
son with  whom  such  servant,  &c.  shall  have 
contracted,  examine  into  the  same ;  and  if 
he  shall  not  have  fulfilled  his  contract,  such 
Justice  may  commit  to  the  house  of  correc- 
tion, for  a  period  not  exceeding  three  months, 
and  hard  labour,  and  abate  a  proportionable 
part  of  his  wages  for  such  period  as  he 
shall  be  confined  ;  or,  in  lieu  thereof,  abate 
the  whole  or  any  part  of  his  wages,  or  dis- 
charge such  servant,  &c  from  his  service  or 
employment." 

In  the  information,  upon  which  the  de- 
fendant, the  Magistrate,  acted,  the  contract 
was  set  out.  The  plaintiff  was  described 
as  a  labourer. 

When  the  parties  were  before  the  defen- 
dant, he,  with  reference  to  the  disputes  be- 
tween the  plaintiff  and  UUock,  produced  a 
paper,  which  he  hadprepared,  and  which  he 
desired  the  plaintiff  to  sign,  in  which  the 
plaintiff  begged  pardon  for  his  conduct, 
touching  the  matter  in  dispute ; — but  into 
which  it  is  not  necessary  for  the  present 
purpose  to  enter.  The  plaintiff  refused  to 
sign  the  paper.  The  defendant  then  con« 
victed  him  under  this  act;  and  as  a 
punishment  discharged  the  plaintiff  from  the 
service,  and  also  committed  him  to  gaol  for 
a  month. 

The  learned  Judge  was  of  opinion,  that 
the  defendant  had  jurisdiction  over  the  sub- 
ject-matter ;  and  consequently,  that  the 
conviction  which  was  put  in  was  an  answer 
to  the  action.  But  he  \eh  it  to  the  jury  to 
say,  what  damages  they  thought  the  plaintiff 
was  entitled  to,  supposing  that,  in  point  of 
law,  the  action  was  maintainable.  The 
jurv  found  that  the  plaintiff  was  entitled  to 
10/.  damages.  It  was  then  settled  that  the 
plaintiff  should  be  nonsuited,  with  liberty 
for  him  to  move  to  enter  a  verdict  for  the 
above  sum,  if  the  Court  should  be  of  opi- 
nion that  the  action  was  maintainable. 

SiiPPt.  1BS9. 


On  the  motion  for  the  rule  tiut,  several 
objections  were  taken  to  the  conviction  ; 
but  it  is  only  advisable  Ito  notice  those 
in  respect  of  which  any  opinion  fell  from 
the  Court.  One  of  them  was,  that  the 
conviction  was  bad,  inasmuch  as  it  imposed 
a  double  punishment  on  the  plaintiff,  while 
the  act  only  gave  the  Magistrate  the  alter- 
native. The  plaintiff  was  dismissed  the 
service  and  imprisoned ;  while  the  act  only 
authorized  a  dismissal  from  the  service,  cr 
imprisonment.  The  Court  intimated  an 
opinion  that  the  conviction  was  bad  in  this 
respect ;  but  it  became  unnecessary  to  give 
any  express  decision  on  tliis  point,  as  the 
case  turned  upon  the  question,  whether  the 
defendant  had  any  jurisdiction  over  the 
subject-matter. 

A  rule  bavins  been  granted,  calling  on  the 
defendant  to  shew  cause,  why  the  verdict 
should  not  be  entered  for  the  plaintiff, — 

Mr*  Courtenay  now  shewed  cause. 

The  question  in  this  case  is,  whether 
the  plaintiff  was  a  labourer,  according  to 
the  meaning  intended  by  that  expression  in 
the  4  Geo.  4.  c.  34,  s.  S,  The  title-  and 
preamble  of  the  act  shews  that  it  was  in- 
tended to  enlarge  the  powers  of  the  pre- 
vious acts.  The  act,  when  taken  altogether, 
appears  to  have  used  the  term  **  service," 
as  synonymous  with  "  employment."  If  the 
plaintiff  meant  to  deny  that  he  was  a  la- 
bourer within  the  meaning  of  the  act,  he 
should  have  taken  that  objection  at  the 
time ;  and  should  not  afterwards  turn  round 
and  say,  that  the  Magistrate  had  no  juris- 
diction. This  was  discouraged  in  the  case 
of  Mann  v.  Davers  (ft).  The  case  of  Bram" 
well  V.  Penneck  (S),  may  be  cited  by  the 
other  side;  but  it  is  very  distinguishable 
from  the  present ;  as  the  person  summoned 
before  the  Magistrate  in  that  case  was  an 
attorney  who  had  merely  employed  a  per- 
son to  take  care  of  goods  in  execution.  In 
Lowther  v.  the  Earl  of  Radnor  (4),  it  was 
held,  that  the  Magistrates  were  not  liable  to 
an  action  like  the  present;  although  the 
real  facts  of  the  case  did  not  warrant  the 
complaint. 

(S)  5  Ban.  &  Aid.  103. 

(9)  7  B.&C.  556  ;  1  M.  &  R.  409;  6  Law  J. 
Mag.  Ctset,  47. 

(4)  8  Eaut,  11.5. 
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\^Lord  Tenterden,  —  The  information  in 
that  case  was  very  different  from  the  pre- 
sent.] 

Mr.  Blachhum  and  Mr,  Aglionhy^  contrl, 
were  stopped  by  the  Court. 

Lord  Tenterden. — I  am  of  opinion,  that, 
in  order  to  a  Magistrate  having  jurisdiction 
under  these  acts,  the  relation  of  master  and 
servant  must  subsist  between  the  parties. 
But  the  information  in  the  present  case 
shews  no  such  relation.  It  shews  only  two 
contracting  parties  ;  and  by  the  terms  of  the 
contract,  the  plaintiff  was  to  do  the  work 
for  a  specific  sum.  In  the  case  of  Lcwther 
▼.  the  Earl  of  Radnor^  the  real  facts  were 
very  much  like  the  present  case ;  but  they 
were  not  brought  under  the  notice  of  the 
Magistrates.  Here,  the  very  information 
itself  shews  that  the  Magistrate  had  no  ju- 
risdiction. In  Lowther  v.  the  Earl  of  Rad" 
nor,  the  information  shewed  a  relation  of 
master  and  servant  between  the  parties ;  and 
with  reference,  to  the  facts,  the  Court  held 
that  they  could  only  look  to  such  facts  as 
appeared  before  the  Magistrates  when  they 
made  their  order.  The  calling  the  plaintiff 
a  labourer  in  the  information,  could  not  give 
to  the  Magistrate  a  jurisdiction  which  he 
'  had  not  by  the  subject-matter.  It  was 
merely  matter  of  addition. 

Mr.  Justice  Bayley, — I  take  it  to  be  clear 
that  the  relation  of  master  and  ser?ant 
must  subsist,  in  order  to  give  the  Magi- 
strate jurisdiction  under  these  acts.  The 
information  in  this  case  alleged  merely  a 
breach  of  contract. 

Mr.  Justice  Ltttledale. — The  relation  of 
master  and  servant  must  subsist,  in  order 
to  the  Magistrate  having  jurisdiction.  The 
6  Geo.  8.  c.  25,  which  was  one  of  the  acts, 
the  provisions  of  which  the  4  Geo.  4.  c.  84. 
intended  to  enlarge,  evidently  applies  only 
to  servants.  Indeed,  service  is  mentioned 
throughout  all  of  them. 

Mr.  Justice  Parke, — No  one  of  the  acts 
applies  to  such  a  case  as  the  present.  The 
Magistrate  had  no  jurisdiction  whatever. 

Rule  absolute, 

[To  shew  that  a  Magistrate  cannot  give 
himself  jurisdiction,  by  setting  out  a  fact 
which  is  not  correct — see  the  opinion  of 
Lord  Ellenborough,  in  Welch  v.  Nash  (5).  ] 

(5)  8£ut,  394. 


I8S9. 


^ 


April  SO.       f    HARDT  p.  RTLE,  ESQ. 

July  2.       ^ 

Justice  of  Peace — Jurisdiction — Conoic' 
tion — CompUation  of  Time — Silk-weaner, 

In  computing  the  six  months  Inmted  by 
24  Geo.  2.  e,  44.  s.  8,  for  bringing  an  ae- 
tion  against  a  Magistrate  for  fedse  imprison- 
mentf  the  day  of  tuscharge  from  imprisonment 
is  to  be  reckoned  exclusively. 

Therefore,  where  a  party,  dsschtsrged  an 
the  \4th  of  December,  sued  out  a  writ  on  ike 
\4th  of  June  following, — it  was  hM^  that 
the  action  was  commenced  in  thne^ 

Quaere —  Whether  a  sUk-weaoer  is  within 
the  statute  4  Geo.  4.  c.  84. 

To  bring  a  person  within  the  juris^etiem 
of  a  Magistrate,  under  the  4sth  section  of  th^ 
statute,  lie  must  have  contracted  to  serve  under 
a  written  contract,  or  must  actually  kaee  en- 
tered  the  complainant's  service  before  the  time 
of  the  complaint  made,  and  in  such  a  manner 
as  will  create  the  relationship  of  master  and 
servant,       ^ 

Therefore,  a  sUk-weaver,  who  had  agreed 
to  work  tip,  at  his  own  house,  cerUnn  ma- 
terials  for  a  master  manufacturer, — hdd  to 
have  been  improperly  convicted  under  the 
above  act. 

Trespass  and  false  imprisoiunent. 

Plea — The  general  issue. 

The  cause  was  tried  at  the  Cheshire 
Summer  Great  Sessions  for  1828,  when  the 
following  appeared  to  be  the  principal  facts : 

The  action  was  brought  against  the  de- 
fendant, a  Magistrate  of  the  county  of  Ches* 
ter,  in  respect  of  a  warrant  of  commitment 
issued  by  the  defendant,  under  a  conviction 
against  the  plaintifl^  professed  to  be  drawn 
up  according  to  the  4th  Geo.  4.  c.  84.  s.  8» 
which  conviction  was  in  the  following  terms: 

"  Be  it  remembered,  that  on  the  1 4th  day 
of  November,  in  the  year  of  our  Lord  1827, 
at  Macclesfield,  in  the  county  of  Chester, 
Thomaa  Hall,  of  Macclesfield  aforesaid, 
silk-manufacturer,  appeared  personally  be- 
fore me,  one  of  His  Majesty's  Justices  of 
the  Peace  for  the  said  county :  and,  by  his 
certain  complaint  made  upon  oath  to  me, 
the  said  Justice,  by  the  said  .Thomas  Hall, 
informed  me,  that  Henry  Hardy,  of  Mac- 
clesfield, in  the  county  of  Chester,  handi- 
crafisman  and  silk-weaver,  on  the  lOtfa  day 
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of  October,  in  the  year  of  our  Lord  18£7, 
at  Huddersfield,  in  the  county  aforesaid, 
did  contract  and  agree  with  him,  the  said 
Thomas  Hall,  to  serve  him,  the  said  Tho- 
mas Hall,  as  such  handicraftsman  and 
si  Ik- weaver  as  aforesaid,  at  and  for  cer- 
tain prices  and  wages  then  and  there  fixed 
and  agreed  upon  by  and  between  them, 
the  said  Thomas  Hall  and  Henry  Hardy, 
until  the  whole  of  certain  materials  then  and 
there  furnished  unto  him,  the  said  Henry 
Hardy,  by  him,  the  said  Thomas  Hall,  for 
the  purpose  aforesaid,  should  be  woven  by 
him,  the  said  Henry  Hardy,  into  silk  crape ; 
and  that  the  said  Thomas  Hardy  did  then 
and  there  enter  into  the  said  service,  and 
did  then  commence  the  weaving  of  the  said 
materials  into  crape  as  aforesaid  ;  but  that 
the  said  Henry  Hardy  aforesaid,  to  wit,  on 
the  20th  day  of  the  month  of  October,  did 
neglect  the  said  service  before  the  whole 
of  the  said  materials  were  so  woven  as  afore- 
said, and  did  leave  the  same  in  an  unfinished 
state,  and  the  same  from  thence  have  hi- 
therto remained,  and  still  do  remain,  in  an 
unBniiilied  state ;  and  the  said  Henry 
Hardy  hath  hitherto  neglected  to  fulfil  the 
said  contract,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  : 
whereupon  the  said  Henry  Hardy,  being  by 
virtue  of  my  warrant  brought  before  me,  the 
Justice  aforesaid,  on  the  20th  day  of  No- 
vember, in  the  year  aforesaid,  at  Maccles- 
field aforesaid,  in  the  county  aforesaid,  and 
having  heard  the  charge  contained  in  the 
said  information,  declared  he  was  not  guilty 
of  this  offence.  Whereupon,  I,  the  said 
Justice,  did  proceed  to  examine  into  the 
truth  of  the  charge  contained  within  the  said 
information ;  and,  on  the  17th  day  of  No- 
vember aforesaid,  at  Macclesfield  aforesaid, 
in  the  county  aforesaid,  one  credible  witness, 
to  wit,  Francis  Middlehurst,  of  Maccles- 
field aforesaid,  book-keeper  to  the  said 
Thomas  Hall,  upon  his  oath,  deposeth  and 
saith,  in  the  presence  and  hearing  of  the 
said  Henry  Hardy,  that,  on  the  17tb  day 
of  October  last,  he  gave  out  to  the  said 
Henry  Hardy,  who  was  then  a  weaver  in 
the  employ  of  the  said  Thomas  Hall,  ma- 
terials for  weaving  a  certain  piece  of  sars- 
net ;  and  that  the  usual  practice  of  the 
weavers  employed  by  the  said  Thomas  Hall, 
is  to  bring  in  their  work  weekly ;  that,  &ince 
the  17th  day  of  October  last,  the  said  Henry 


Hardy  hath  neglected  altogether  regularly 
to  attend  to  his  work,  and  hath  not  brought 
in  any  of  his  said  work  since  that  time  ; 
and  that  the  materials  are  not  yet  worked 
up  which  he  had  given  to  the  said  Henry 
Hardy  as  aforesaid.  Therefore,  it  mani- 
festly appearing  to  me,  that  the  said  Henry 
Hardy  is  guilty  of  the  offence  charged  upon 
him  as  aforesaid  in  the  said  information,  I 
do  hereby  convict  him  of  tiie  offence  afore- 
said, and  do  declare  and  adjudge,  that  he, 
the  said  Henry  Hardy,  shall  for  such  offence 
be  committed  to  the  house  of  correction,  at 
Knutsford,  in  the  said  county,  there  to  re- 
main, and  be  held  to  hard  labour  for  the 
space  of  one  month. 

*'  Given  under  my  hand  and  seal,  the  17th 
day  of  November  1827. 

"  J.  Ryle." 

The  plaintiff  was  accordingly  imprisoned 
in  the  house  of  correction  at  Knutsford, 
under  the  commitment  on  the  above  con- 
viction, whence  he  was  discharged  on  the 
14th  of  December  1827  ;  on  the  Idth  of 
May  following,  notice  of  action  was  served 
upon  the  defendant ;  and  upon  the  14th 
day  of  June,  a  writ  was  sued  out. 

The  plaintiff  having  been  nonsuited,  Mr. 
J,  fViUiamSf  in  Michaelmas  term  last,  ob- 
tained a  rule  nisi  to  set  the  nonsuit  aside, 
or  to  enter  a  verdict  for  the  plaintiff,  with 
one  farthing  damages ;  with  leave  to  the 
parties  to  state  a  case  for  the  opinion  of  the 
Court,  on  two  points  : — first,  on  the  statute 
24  Geo.  2.  c.  44.  s.  8,  relative  to  the  tivne 
of  commencing  the  action  ;  and  secondly, 
on  4  Geo.  4.  c.  84.  s.  8,  in  relation  to  the 
jurisdiction  of  the  defendant.  The  former 
of  these  points  was  argued  during  the  Sit- 
tings under  the  royal  warrant  after  Hilary 
term  last,  by  Mr.  Serjeant  CrosSf  Mr*  J. 
Jervisy  and  Mr.  J.  fVilUams,  when  the  fol- 
lowing authorities  were  cited  : — Massey  v. 
Johnson {\)t  Pkkersgill  v.  Palmer {t\  Tho* 
mas  V.  PopJiam{3)t  fVatson  v.  Pears  {4\ 
Ex  parte  Fallar{5%  Lester  v.  Garland  ifi), 
Pellew    V,  t/ie  Hundred    of  ^ow/ord  (7), 


I 


1)  IS  East,  67. 

9)  Bulh  N.P.  24. 

3)  Py.  fits,  6  ;  B.C.  Moor,  40. 

(4)  3Campb.l94. 

(5)  3  Term  Rep.  :£83. 

(6)  l5Ves.«54. 

(7)7  Law  Joom.  Mag.  Ctses,  8 A. 
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Clarke  v.  Davey  (8),  Bellasis  v.  Hester  (9), 
Norris  v.  the  Hundred  of  Gawtry  ( 1 0),  Rex  ▼. 
Adder  ley  ( 1 1  )i  Glassingion  v.  Rawlins  ( 1 2), 
Castle v.Burdeti (13),  Wallace  v.King{\^). 

The  Court  took  time  to  consider ;  and, 
on  a  subsequent  day,  judgment  thereon 
was  delivered  by 

Mr,  Justice  Bayley, — The  question  that, 
in  this  case,  we  have  been  first  required  to 
determine,  is  a  question  upon  the  computa- 
tion of  time.     The  action  was  against  a 
Magistrate,  for  false  imprisonment ;  and  it 
appeared,  that  the  imprisonment,  which  was 
the  cause  of  action,  ended  on  the  14th  of 
December  1827;  but  that  the  action  was 
not,  in  fact,  commenced,  by  suing  out  the 
writ,  until  the  14th  of  June.     The  point, 
therefore,  came  to  this  : — if  the  14th  of  De- 
cember was  to  be  excluded^  the  writ  was  in 
time ;  but,  if  that  day  was  to  be  reckoned 
inclusively,  the  plaintiff  commenced  the  ac- 
tion too  late,  and  the  nonsuit  was  right.  Now, 
the  clause  upon  which  this  question  princi- 
pally turns,  is  the  8th  section  of  the  statute 
24  Geo.  2.  c.  44,  which  enacts,  that  "  no 
action  shall  be  brought  against  any  Justice 
of  the  Peace  for  anything  done  in  the  exe- 
cution •f  his  office,  unless  commenced  within 
six  calendar  months  afler  the  act  was  com- 
mitted."    The  act  of  parliament  is  entitled 
*'  An  Act  for  the  rendering  Justices  of  the 
Peace  more  safe  in  the  execution  of  their 
office ;    and    for  indemnifying  constables 
and    others  acting  in  obedience  to  their 
warrants;"    and  it  therefore  applies,   not 
only  to  actions  against  Magistrates  and  con- 
stables, but  also  to  actions  against  indivi- 
duals :  and  the  same  rule  must  govern  the 
construction,  whether  the  party  proceeded 
against  be  a  Magistrate,  a  constable,  or  a 
private  person  entitled  to  the  protection  of 
the    statute.      Upon  this   question,   whe- 
ther a  day  is  to  be  reckoned  inclusive  or 
exclusive,  the  cases  of  Lester  v.  Oarland, 
and  Pellew  v.    the  Hundred  of  Wonford^ 
were  cited  in  the  argument,  and  are  those 

C8)  4  B.  Moore,  465 ;  Com.  Dig.  tit.  Tempt,  A. 

(9)  1  Lord  Rajrm.  380. 

(10)  Hob.  139;  s.  c.  2  Rol.  Abr.  5tO,  A,  pi.  8; 
Moor,  878 ;  1  Brownl.  156 ;  2  Wms.  Saondm,  375, 6. 

(11)  Dougl.  465. 

(12)  3  East,  407. 

(13)  3  Term  Rep.  623. 

(14)  1  H..B1.  13. 


alone  which  it  will  be  neceasary  to  notice. 
In  the  former  case,  this  distinction  was  taken 
by  the  Master  of  the  Rolls,  which  gets  rid 
of  the  difficulties  in  many  of  the  cases : — 
if  the  act  done  be  an  act  to  which  the  party 
against  whom  the  time  ia  to  ran,  is  privy, 
then  the  day  on  which  it  is  done  is  to  be 
included ;  otherwise,  it  is  excluded.     The 
Master  of  the  Rolls  points  out  this  distinc- 
tion as  reconciling  many  of  the  cases ;  bat 
he  does  not  treat  it  as  a  binding  rnle  in  all 
instances  :  it  prevails,  however,  in  general. 
It  applies,  for  example,  under  the  statute 
of  Hue  and  Cry, — where  a  man  has  been 
robbed,  the  day  of  the  robbery  is  incladed 
in  the  year  which  is  allowed  to  the  puty  to 
bring  his  action  against  the  hundred.     So, 
where  a  month's  notice  of  action  is  required 
to  be  given,  the  month  is  to  run  from  the 
time  of  giving  notice ;  because,  in  both  those 
instances,  the  party  knows  of  the  act  at  that 
time.     Here,  also,  it  may  be  said,  that  he 
may  know  when   his  imprisonnoent  ends. 
That  is  true ;  but  we  must  lay  down  one 
general  rule,  which  will  be  equally  appli- 
cable  to  both   branches  of  this  clause  of 
the  act  of  parliament.     Now,   the  clause 
in   question  extends  as   well  to  cases  of 
taking  the  goods   of   the  party   charged, 
to  which  he  is  not  privy,  as  to  those  of  per- 
sonal imprisonment,  to  which  he,  of  neces- 
sity, is  privy.     According  to  the  distinction 
I  have  mentioned,  the  day  must  be  reckoned 
exclusively,  where  the  goods  are  taken ;  and 
therefore,  in  this  case,  so  must  the  day  of 
discharge  from  imprisonment.     In  P^lew 
V.  the  Hundred  of  fVonford^  the  notice  was 
required,  by  the  9  Geo.  1 .  c.  22,  to  be  given 
within  a  very  short  time  after  the  offence 
committed;  and  the  day  of  the  commitment 
of  the  offence  was  held  to  be  exdnsive. 
In  Lester  v.  Garland^  the  day  of  the  death 
of  the  testator,  by  whose  will  security  was 
directed  to   be  given,  by  a  Mrs.  Pointer, 
within  six  calendar  mouths  after  the  de- 
cease of  the  testator,  her  brother,  in  order 
to  enable  her  children  to  take  the  benefit 
of  his  residuary  estate,  was  also  held  to  be 
exclusive ;    because  the  mother    was  not 
privy  to  the  act  done,  that  is  to  say,  to  the 
death  of  the  testator,  or  to  the  contents  of 
the   will.     In  Peliew   v.  the  Hundred  of 
fVonfordf  the  distinction  I  have  adverted  to, 
as  having  been  taken  by  the  Master  of  the 
Rolls,  was  entertained  and  approved  oL 
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In  tills  case,  also,  it  is  so  far  applieable  as 
to  lead  us  to  think,  that  the  day  ought  to 
be  reckoned  exclusively ;  and,  consequently, 
to  decide,  that  the  action  was  brought  in 
time. 

The  second  point  came  on  for  argument, 
on  the  2d  of  July,  when 

Mr.  J.  Jems  shewed  cause. — This  ques- 
tion is  reducible  to  two  points : — first,  whe* 
ther  the  defendant  had  any  jurisdiction  upon 
the  subject-matter;  secondly,  if  he  had, 
whether  the  party  charged  was  brought 
within  it.  The  act  4  Geo.  4.  c.  34.  s.  3.  is 
an  act  enlarging  the  powers  of  Justices  ge- 
nerally, and  gives  them  authority  not  only 
over  **  handicraftsmen"  neglecting  their  ser- 
vice, but  contains  the  words,  "or  other 
persons,"  which  are  sufficiently  extensive  to 
embrace  the  party  here  convicted.  The 
second  part  of  the  section  will  apply  to  this 
case,  if  there  was  no  contract  in  writing. 
The  only  other  point,  then,  relates  to  the 
punishment,  which  is  warranted  by  the  act, 
as  the  convicting  Justice  is  empowered  to 
hold  to  hard  labour,  and  to  abate  a  part  of 
the  wages  of  the  offender.  It  may,  however, 
be  contended,  that,  as  there  is  another  act 
applicable  to  silk-weavers,  which  is  not  no- 
ticed in  this  statute,  this  statute  does  not  ex- 
tend to  persons  of  that  description.  Where, 
however,  an  act  of  parliament  enlarges 
powers  generally,  it  need  not  enumerate  all 
the  previous  acts  in  respect  of  which  those 
powers  are  extended ;  but  if  the  words  are 
large  enough,  a  party  within  the  provisions 
of  former  acts,  not  recited  in  the  pre- 
amble, may  be  brought  under  the  extended 
jurisdiction.  The  conviction  itself  is  suffi- 
cient, as  the  information  preserves  the  words 
of  the  statute,  and  is  supported  by  the  evi- 
dence, so  far  as  is  necessary  to  shew  that 
a  jury  might  infer  that  the  offence  was  com- 
mitted. With  regard  to  the  statement  of 
the  evidence  in  a  conviction,  it  has  been 
laid  down,  that  Justices  are  placed  in  the 
situation  of  a  jury:  Rex  v.  Reason {15); 
and  that  it  is  sufficient  in  convictions,  if  tliere 
were  such  evidence  before  the  Magistrate 
as  would  be  sufficient  to  be  left  to  the  jury 
(16)^    An  objection  that  the  evidence  does 

(15)  6  Tenn  Rep.  375. 

(16)  1  Ptleyon  Coimctioiia,  id  edit.  195. 


not  warrant  the  conviction,  cannot  prevail, 
unless  the  evidence,  stated  on  the  face  of 
the  conviction,  be  such,  that  no  reasonable 
person  could  draw  the  conclusion,  that  the 
offence  was  committed :  per  Abbott,  C.  J., 
Rex  V.  Olossop{\7),  No  objection  can  be 
taken  to  the  commitment,  since  that  is  suffi- 
cient, if  it  so  far  agree  with  the  conviction 
as  to  shew  it  proceeds  upon  the  same  offence ; 
nor  is  it  to  be  construed  with  the  same 
strictness  as  the  conviction :  Massey  v. 
Jahnson{\S),  The  King r.  Rogers {\9\  The 
King  V.  -—  (20). 

Mr.  J.  WiUiams,  and  Mr.  Wighinusn. 
contriL — First,  this  conviction  is  void,  under 
the  act  of  parliament,  inasmuch  as  there  is 
an  express  provision  as  to  silk-weavers 
who  neglect  the  performance  of  their  work 
for  eight  days  successively,  in  17  €reo.  S. 
c.  56.  s.  8.  The  general  words  in  the 
4  Geo.  4.  do  not  repeal  that  statute,  and 
therefore  the  two  mav  stand  together;  but, 
as  the  provisions  in  the  17  Geo.  3.  with  re- 
gard to  the  particular  trade,  (it  requiring 
that  the  work  must  be  neglected  for  eight 
days  successively,)  are  inconsistent  with 
the  enactments  of  the  4  Geo.  4.  in  cases  of 
that  particular  class,  the  former  statute 
naust  be  resorted  to.  Secondly,  the  con- 
viction is  bad,  in  omitting  to  state  that 
there  was  a  contract  in  writing,  in  not  pur- 
suing the  words  of  the  contract,  or  in  not 
stating  that  the  party  convicted  entered 
into  the  service  of  the  complainant.  Ac- 
cording to  the  facta  upon  the  face  of  the 
commitment,  indeed,  this  last  allegation 
could  not  have  been  made,  as,  if  the  being 
intrusted  with  materials  to  take  home  and 
work  up  as  a  silk-weaver,  were  to  constitute 
an  entering  into  the  service,  the  weaver 
might  be  convicted  of  larceny — whereas 
materials  so  intrusted  are  not  the  subject 
of  larceny.  If  a  silk  weaver  were  within 
the  provisions  of  this  statute  by  virtue  of 
the  words  '*  other  persons,"  coachmakers, 
jewellers,  and  every  description  of  artificers, 
would  likewise  be  liable  to  its  penal  enact- 
ments.    The  conviction  is  also  bad,  on  the 

(17)  4  Bam.  &  Aid.  616. 

(18)  It  East,  67. 

(19)  1  Dow.  &  Ryl.  156. 
(to)  3  M .  flc  S.  331. 
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ground,  that  it  does  not.  appear  that  the 
party  agreed  to  return  the  goods  within  a 
given  time ;  it  is  only  stated,  that  it  was 
usual  for  the  workmen  to  return  their  work 
week]|y«  Had  it  been  stated  that  this  was 
the.  usual  practice  of  the  trade,  and  that  the 
plaintiff  agreed  to  work  according  to  the 
usual  terms,  then  the  bargain  would  have 
appeared :-— at  present  the  time  for  perfor* 
mance  is  indefinite  and  uncertain. 

Mr*  Juitice  Bay  ley. — It  is  not  necessary 
to  decide  whether  the  act  4  Geo,  4.  c  84. 
does  apply  to  persons  employed  in  the 
silk  trade,  although  it  may  be  material  to 
observe,  that,  before  that  act  passed,  there 
were  certain  acts  in  force  applicable  to  per«- 
sons  engaged  in  that  trade,  and  providing 
ibr  the  determination  of  disputes  between 
masters  and  workmen  (IS  1 ).  Now  the  act  4 
G.  4.  c.  34.  is  entitled  "  An  act  to  enlarge  the 
powers  of  justices  in  determining  complaints 
between  masters  and  servants,  and  between 
masters,  apprentices,  artificers,  and  others/' 
and  it  recites  two  former  acts,  20  Geo.  i. 
e.  19,  and  6  Geo.  3.  c  %5,  and  another  act, 
4  Geo.  4.  c.  29,  applicable  only  to  cases  of 
apprenticeship,  and  declares  that  it  is  expe- 
dient to  extend  the  powers  of  "  the  said 
acts."  The  20  Geo.  2.  e.  19.  conuins  the 
same  general  description  of  individuals  as 
is  contained  in  this  act,  except  that  the 
words  "  labourer  or  other  person,"  are  sub- 
stituted for  '*  other  labourers;"  The  words 
"  labourers  and  others,"  however,  had  been 
introduced  in  the  act,  6  Geo.  3.  c.  25.  s.  4^ 
and  are  obviously  equivalent  to  those  em- 
ployed in  the  present  statute,  and  therefore 
it  should  seem  that  those  expressions  do 
not  give  tlie  power  contended  for,  if  the 
construction  o(  the  words  **  the  said  act," 
is  to  confine  the  enlarged  autliority  to  cases 
only  within  those  acts.  Without  now  giving 
any  opinion  on  that  question,  let  us  see 
whether  this  conviction  or  commitment 
comes  within  the  act  of  parliament.  The 
third  section  enacts,  **  that  if  any  servant 
in  husbandry,  or  any  artificer,  calico-printer, 
handicraftsman,   miner,    collier,    keelman, 

(21)  By  10  Geo.  4.  c.  59,  the  provisiooa  of 
4  Geo.  4.  c.  34.  fire  extended  to  all  persons  engaged, 
whetlier  as  masters,  servants,  apprentices,  or  other- 
wise, in  the  several  manufactures,  ttades,  and  occu* 
patioQS  mentioned  in  17  Geo.  3.  c.  56. 


pitman,  glassmaDt  potter,  kbonreryotodier 
pemon,  shall  contract  with  a^y  person  or 
persons  wliomftoeyer  to  serve  him,  her  or 
theipf  for  any  time  or  times  whatsoever,  or 
in  any  other  manner,  and  shall  not  enter 
into  his  or  her  service  according  to  his  or 
her  contract  (such  contract  being  in  writing 
and  signed  by  the  contracting  parties),  or, 
iiaving  entered  into  such  service,  shall  ab- 
sent himself  or  herself  from  his  or  her  ser- 
vice, before  the  term  of  his  or  her  contract, 
whether  such  contract  shall  be  in  writing  or 
ODt  in  writing,,  shall  be  completed,  or  n^^ 
lect  to  ful^l  tlie  same,  or  be  guilty  of  any 
other  misconduct  or  misdemeanor  in  the 
execution  thereof,"  then  it  shall  be  lawful 
for  the  Justice  to  commit  the  offender  to  the 
house  of  correction,  &c.  Looking,  then, 
at  the  title  of  the  act,  and  at  this  clause,  it 
is  clear  to  me  that  the  party,  to  come  within 
its  enactments,  must  not  only  l>e  a  person 
within  the  descriptions  enumerated,  but 
must  also  have  contracted  to  serve,  or  have 
entered  the  complainant's  service.  But 
there  is  a  plain  distinction  between  a  con- 
tract to  receive  and  to  act  as  a  servant,  and 
a  contract  between  individuals  that,  A>r  a 
sum  certain,  specified  work  shall  be  done. 
A  man  might  contract  with  many  difj^rent 
persons  to  do  work  for  all,  and  by  so  doing 
would  not  properly  be  brought  within  the 
meaning  of  this  act,  and  could  not  be  said 
to  liave  contracted  to  serve  each ;  for  wliere 
a  party  is  a  servant,  he  is  so  exclusively  to 
one  master.  On  looking  further  at  the  con- 
viction and  commitment,  we  find  it  does  not 
appear  that  the  party,  within  the  words  of 
the  act,  contracted  to  serve  for  any  tniie»  . 
nor  does  the  evidence  state  what  the  con* 
tract  was,  but  merely  says  what  was  the 
usual  practice  of  the  weavers  employed  by 
the  complainant.  That,  however,  would 
not  be  conclusive  on  all  the  weavers,  as  the 
obligations  of  each  would  dejiend  on  his 
engagement. 

Mr.  Justice  LiltUdale^ — I  am  also  of  opi* 
nion,  that  this  case  is  not  witliin  the  6  G.  4. 
c.  34.  In  order  to  become  liable  to  the 
jurisdiction  of  the  Magistrate  under  din 
act,  the  party  must  be  in  the  service  o[  the 
master  at  the  time  of  the  complaint,  or  be 
must  have  made  a  contract  in  writing  to 
enter  tliat  service.     On  the  face  of  this 
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coinniitmenty  there  is  nothing  like  a  service 
or  a  contract  to  serve.  I  also  think,  that 
the  case  is  not  within  17  Geo.  3.  As  to 
the  contemplation  of  the  relation  of  master 
and  servant,  there  is  nothing  to  contradict 
the  supposition  that  the  party  convicted 
was  a  person  only  casually  employed  as  a 
weaver.  The  commitment  therefore  is  bad 
in  every  point  of  view. 

Mr.  Juiiice  Parke. — The  service  contem- 
plated by  the  act,  is  a  service  for  a  definite 
time,  or  till  some  particular  thing  is  done. 


From  this  conviction,  it  might  even  be  in- 
ferred that  the  party  had  not  wove  the  silk 
at  the  prices  agreed  upon,  and  that  this  was 
the  subject  of  complaint.  The  commit- 
ment therefore  is  not  supported  by  the 
conviction.  It  does  not  appear  that  the 
party  was  in  Hall's  service  for  this  par- 
ticular purpose,  and  he  may  have  been  in 
his  employ  for  a  service  of  a  totally  dissi- 
milar description. 

Rule  dbsobUe  to  enter  a  verdict  far 
the  piamiiff. 
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Pleading, 

See  Discovery, 

Bill  tf  i2«rieiii— General  rules  ss  to,  when  and  for 
what,  and  how  and  upon  what  terms  a  supplemen- 
tal bill  in  the  nature  of  a  bill  of  review  may  be 
filed,  49 

Cestui  que  trust -^  At  to  dealings  with,  by  his 
trustee, 6 

A 
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Chancellor's  Jurisdiction — to  declare  the  forfeiture, 
&c.  in  sec.  8,  6  G»o.  4.  cop.  16, — 173 

Churitj/ — A  petition  for  the  n^jruldtioii  of  abuses  in 
—  liow  to  be  jireferred  under  52  Geo.  3.  c.  101, 
169 

See  Visitatorial  Power  of  the  Crown, 

Charitablt  U^e — Construction  of  m  will:  that  the 
whole  profits  of  the  property  devised  were  derot> 
ed  to  charity  ;  and  that  a  lease  of  the  premises  for 
500  years  was  void,  as  beings  an  improvident  act 
in  the  management  of  a  charity  estate,  115 

An  advowBOU  may  be  given  to,  ib. 

Neit  preeentation  of  such  advowson,      S«e 

Presentation  to  a  Livivg* 

Compensation — None  as  between  devisees  of  a  luna- 
tic, where  estates  sold  to  pay  debts  exclusively 
out  of  lands  given  to  one  set  of  devisees,  1S8 

Compound  Interest.     See  Bankers. 

Compromise — Deed  of,  as  to  doubtful  rights,  will  not 
be  set  aside,  where,  6 

Party,   unsuccessfully  attempting  to   set    it 

aside,  ordered  to  pay  costa,  ib. 

Construction  of  Statute — 6  Geo.  4.  c.  16.  as.  8,  18, 
4fi,  96,  132,  227,-60.  75,  77,  78,-173 

Construction  of  Will — Estate  tail  not  implied, 
where,  20 

Coiiitruction.     See  Covenant, 

Contempt.     See  Notice, 

Contingent  Debt — at  the  date  of  a  commission  issued 
before  1st  September  1825,  but  which,  before 
that  time,  bad  ceased  to  be  contingent,  not  prove- 
able  under  such  commission :  [since  overruled  on 
appeal]  58 

Coroner— What  a  anffieient  residenca  within  the 
county ,  to  justify  election  of,  61 

Corpus  of  a  Fund — ££fect  of  limitation  for  wife*B 
aeparate  use  for  life— aa  to  the  oorpoa  of  a  fund  to 
which  alM  afterwards  bedame  entitled  aa  next  of 
kin,  41 

CofCt.    See  ComproiRue.    Demurrer, 

Coweuant — Conatniction  of,  in  a  marriage  settle- 
ment, as  extending  to  give  partiea  elaimiag  to  be 
intereated,  the  same  shares  which  younger  chil- 
dren receired  either  during  the  covenantor's  life, 
after  the  date  oi  the  setuement,  by  way  of  ad- 
▼anoemeiit,  or  took  on  his  death,  3 

Construction  of,  that  one  child  should  be  en- 
titled to  a  share  of  the  father's  property,  equal  to 
the  fortunes  or  advancements  of  the  most  favoured 
child,  98 

Covenrnit  to  surrender  Copykaldt — Effect  of,  as  re- 
voking a  prior  will,  38 

Custom — that  a  rector  ahall  occupy,  in  aeveralty, 
part  of  a  fen  in  lieu  of  tithes  of  the  whole,  1 58 

Deehratitms — ^made  by  a  testatrix  to  her  solicitor  at 
the  time  of  her  making  her  will-— admissible  in 
evidence,  where,  136 

Declaration  of  Trust — of  leaseholds— bankrupt  trus- 
tee of,  though  not  under  written  declaration,  may 
make  after  his  bankruptcy,  3 

Demurrer  for  want  of  Parties — A  suit  cannot  he  in> 
stituted  for  an  account  of  assets  of  a  testator  pos- 
sessed by  an  executor  in  Honduras,  unless  the 
will  is  (or  a  sufficient  reason  assigned  why  it  is 
not)  proved  here,  43 

Demurrer — to  aa  amended  bill-~original  bill  answer- 
ed, 161 

—^-—allowed  to  amended  bill— suit  out  of  court — 


and  defendant  entitled  to  costs  of  the  whoal 
suit,  ib. 
Demurrer.    See  Pro-vcution  of  Suit  by  Assignees  of 
Bankrupt.     Revivor, 

"TT.  >  See  Foreign  Goverwnentt, 

Discovery   j  * 

Devise — construction  of.     See  first  Son, 

Discovery  eiposing  to  PenaUiet.     See  Plea. 

Division  of  Surplus  of  Bankrupt's  Estate — ISfnd  sec. 

of  6  Geo.  4.  c.  16.  not  retrospective,  so  as  to  give 

interest  to  simple  contract  creditora,  60 

Election — Construction  of  a  will,  as  to,  98 

_ —  between  will  and  deed  of  appointment — case 

of,  136 
Et/uitabte  H'aste— where  estate,  settled  in  a  coons 

of  limitations — to  whom  the  produce  of  equitable 

waste  belongs,  150 
Estates  Tail — by  implication.     See  CamMtructum  ef 

WilU. 
Evidence,    See  DeclaratioFU. 
Esaminatien^-of  a  par^  may  be  read  on  further 

directions,  for  the  purpose  of  having  iaqatries 

directed,  though  no  foundation  for  thoae  inqairiea 

appears  on  the  report  itself,  120 
Executory  Devise  over — when  to  take  effect,  182 

Farm  Modus — Mode  of  Pleading,  106 

First  Sen — Held,  (though  not  enumerated  among 
the  sona  named  in  the  devise)  to  be  included  as 
devisee  in  tail  male,  from  the  apirit  and  general 
context  of  the  will,  185 

Foreign  Governments  not  reeognited  by  the  Khig  ef 
England — Illegality  of  purchasing  obligations  or 
securities  grrauted  by,  65 

Bill  of  Discovery,  in  aid  of  an  aetion  to  recover 

money  arising  out  of  a  contract  for  the  purchase 
such  securities  and  fraud  alleged,  &c.«  not  en- 
tertained, ib. 

^. —  Upon  demurrer,  the  Court's  competency  of  its 
own  knowledge  to  recognize  the  fact  of  such  non- 
recognition — though  the  contrary  evened  in  the 
pleadings,  ib. 

Forfeiture.     See  Life  Estate, 

Forgery — Non -prosecution  for — ^proof  of  amount  of 
atock  sold  under  a  forged  power  against  the  estaCe 
of  the  party  forging  and  his  partners,  bankers  and 
bankrupts,  who  under  such  power,  became  poe- 
sessed  of  the  proceeds,  10 

Fraud.  Set  Biltof  Diecovery,  ReUaeetfrmmdmieaily 
obtained. 

Furniture — ^what  included  under  the  dsecription  of, 
in  a  bequest,  67 

Grandchildren.  Term  grandcfaildien  in  a  will  ex- 
tended, so  as  to  include  great-graadchxIdrsB,  176 

Impertinence — A  petition  may  be  refened  for,  al- 
though the  respondent  on  a  former  oocasion  ane* 
ceeded  in  a  formal  objection  to  it,  139 

Infant,     See  Jointure  in  bar  ef  Dower. 

Injunction — Motion  for,  in  an  interpleading  aut— 
what  affidavit  required,  175 

In^tiry  on  Further  Directions,    See  Erasiimliew* 

J^tMii^-Constraction  of  a  complicated  beqnestof,  31 
Joint  Stoeh  Company    empowered   to  sue  and  b» 

sued  in  the  name  of  tiieir  ohairman— -cannot 

shareholder  in  thit  manner,  lf5 
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Jointure  in  bar  of  Dotoer — Wbat  cbtrg^  good  M, 
though  the  wile  an  infant  at  the  marriage,  and 
the  husband  then  without  power  of  actually  mak- 
ing the  charge,  9 

Letueholdi,  See  Limitation  for  Wift^i  separato  UtB 
for  life. 

Length  of  Time»    See  Account. 

Liability  for  the  Costs  of  Another,     See  Costs, 

Life  Estate — panes  under  a  general  deriae  of  lands, 
16 

Life  Interest — of  a  bankrupt,  though  subject  to  a 
proviso  against  alienation,  passes  to  his  assignees, 
where,  127 

Limitation  for  Wife*s  separate  Use  for  Life — Effect 
of,  as  restraining  the  alienation  of  a  fund  bj  her, 
though  entitled  to  the  corpus  thereof  as  testator's 
next  of  kin; — and  leaseholds  given  upon  trusts 
for  sale  and  the  produce  constitutinc;  part  of  the 
same  fund,  ordered  to  be  converted  into  money, 
though  the  wife  and  her  husband  not  consenting 
to  such  conversion,  41 

Lunacy — Effect  of  sales  of  estate  of,  for  payment  of 
the  lunatic's  debts,  as  between  devisees  under  his 
will.     See  Compensation. 

Marriage.  See  Settlement  in  Contemplation  of  Mar- 
riage. 

Motion — cannot  be  made  by  a  defendant  in  con- 
tempt, 161 

Marshalling  of  Assets — Doctrine  of,  not  applicable 
to  the  proceeds  of  estates  situate,  and  belonging  to 
a  testator  d^ing  domiciled,  in  England,  135 

Notice  of  Act  of  Bankruptcy — Security  vacated  by, 
though  commission  not  issued  for  upwards  of  five 
years,  156 

Parties.  See  Demurrer  for  want  of  Parties.  Super» 
stitious  Uses. 

Patent — An  invention  well  described,  and  what 
sufficient  agreement  between  the  specification  and 
the  title  of  the  patent — but 

The  substance  or  article  by  which  the  effect 

was  produced  not  being  properly  described,  the 
specification  held  defective,  and  patent  void,  47 

Petitioning  Creditor — Substitution  of  a  debt  for  that 
of  the  petitioning  creditor,  under  6  Geo.  4.  c.  16. 
8.  18,-75 

What  sufficient  application  to  the  commis- 
sioners for  the  expungement  of  petitioning  credi- 
tor's debt  previous  to  petition  for  such  substitu- 
tion, ib. 

Bankrupt  under  second  commission  cannot  be, 

ib. 

Pleading — Plea  to  bill  of  discovery,  that  it  exposes 
to  penalties,  overruled,  in  the  interval  between 
the  filing  and  arguing  of  the  plea,  tlie  period  hav- 
ing elapsed  within  which  the  penalties  could  be 
sued  for,  44 

See  Farm  Modus.     Tithes. 

Power  of  Appointment — Case  of,  where  well  exe- 
cuted, 98 

— ^-  where  not  well  executed,  107 

Practice.  See  Bill  of  Review,  Impertinence.  Mo» 
turn.     Pleading.     Revivor. 

Presentation  to  a  Living — the  advowson  of  which  is 
given  to  charity — quetre,  if  it  can  be  made  with- 
out a  profit  being  made  of  such  presentation  by 
the  trustees,  114 


Presumption — Doctrine  of,  as  to  the  attestation  of 
wills  in  the  presence  of  the  testator,'  84 

Principal  and  Agent, 

Purchase  by  agent  of  principal's  stock  not 

permitted  to  stand,  where,  163 

'  Reality  of  sales  and  purchases  of  foreign  bonds 
and  stock  included  in  accounts  between  principal 
and  agent,  and  alleged  to  have  been  made  by  such 
agent  for  his  principal — necessity  of  verification 
of,  by  specific  appropriations  and  actual  purchases 
and  sales,  ib. 

— —  Acts  of  Agent  with  general  authority — how 
far  binding  on  the  principal,  189 

—  See  Account. 

Priority-^of  legatees  over  annuitants.  See  Wills 
Construction  of. 

Prosecution  of  Suit — without  the  consent  of  bank- 
rupt's creditors,  bad,  122— and  ^ 

not  cured  by  the  commissioners  afler  the  suit 

instituted — assenting  to  its  prosecution,  ib. 

Publication — Enlargement  of,  on  affidavit  of  wit- 
nesses to  be  examined,  161 

Releases — fraudulently  obtained — set  aside,  though 
no  express  prayer  that  they  might  be,  129 

Renewed  Leases  for  Lives — Leaseholds  for  lives  de- 
vised to  a  feme  covert,  a  lunatic,  for  an  estate, 
quasi  an  estate  tail,  with  remainder  over  in  de- 
uult  of  issue ;  husband  renews  in  his  own  name, 
and  assigns  to  a  trustee  for  his  own  benefit,  the 
wife  having  died — who  entitled,  16 

Residue — Construction  of  a  will,  as  to  vesting  of 
shares  of,  105 

Revivor,  Order  qf—lf  a  defendant  does  not  plead  or 
demur  to  a  bill  of  revivor,  but  answers,  an  order 
of  revivor  is  of  course',  though  the  right  to  revive 
contested  by  the  answer,  124 

Revocation  of  Will — Covenant  to  surrender  copy- 
holds to  uses  of  a  subsequent  marriage*settlement, 
will  not  amount  to,  38 

Nor  will  a  mere  partition  where  the  nature  of 

the  interest  is  not  changed,  1 89 

Roman  Catholic  Religion.     See  Superstitious  Uses. 

Servants — Who,  within  6  Geo.  4.  c.  16.  s.  48,-78 

Settlement  in  Contemplation  of  Marriage — Parties 
married,  previously  ma'dne  a  settlement  of  real 
estate ;  the  marriage  turned  out  void  ;  they  exe- 
cuted a  revocation  of  that  settlement;  after  a 
time  again  remarried,  previously  making  a  second 
settlement  to  different  uses  from  the  first — the 
second  settlement  held  to  prevail,  70 

Specif  c  Perfoimance — Effect  of  parties  to  contract 
not  being  aware  of  their  relative  situations — and 
one  party  contracting  under  inaccurate  represen- 
tations •  made  by  the  other  party,  thouj^h  sources 
of  information  equally  open  to  both,  79 

See  Principal  and  Agent, 

Substitution  of  a  Petitioning  Creditor's  Debt.  See 
Bankruptcy. 

Superstitious  Uses — ^Certain  trusts,  after  a  trust  for 
the  settlor  for  life,  held  to  be  superstitious  uses, 
and  void,  35 — but 

— -—  The  fund  not  in  the  disposition  of  the  Crown,  ib. 

The  settler's  executors  entitled  to  the  fund,  ib. 

The  Attorney  General  a  necessary  party,  ib. 

Supersedeas.    See  Bankruptcy, 
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8urtt»orship,    See  Accruer  and  Surnvorthip, 

Tithts — In  a  suit  for  tithes,  an  admlsaion  of  a  spe- 
cified modus,  which  cannot  be  sastained,  being 
defectively  pleaded,  is  an  admission  of  title  to 
tithes,  106 

—  See  Custom. 

7n/sfM— What  contracts  he  may  make  with  his 
Cestui  que  tmst,  6 

See  Forgery. 

Vendor  and  PurehoMer — As  to  proceedings  where  the 
hliity  of  a  vendor's  representations  as  to  the  quan- 
tity of  timber  forming  the  principal  value  of  the 
estate,  is  discovered  afler  a  decree  for  specific 
performance,  on  the  ground  of  a  good  title  only, 
— and,  as  to  payment  of  the  purchase-money 
under  such  circumstances,  and  state  of  proceea- 
ings  pending  a  supplemental  bill  in  the  nature  of 
a  bill  of  review.  See  Bill  of  Review, 
Vetted  Interests — Construction  of  a  will  as  to,  105 
Vesting — of  legacies  and  shares  of  reaidnes,  120, 
178,179,  182 


Visitatorial  Power  of  the  Crown — ^Petition  for  eh* 

exercise  of — where  not  snstainable,  169 
Void  Bequest — Case  of,  as  too  remote,  41 

Will.    See  Election.    Power  of  AppomtmttsL    Re90» 

cation  of  Will. 
Wills,  Attestation  of-'Doetrine  of  Precamption,  as 

to  the  attestation  of  wills  in  the  prssenee  of  the 

testator,  84 
Construction  of— as  to  a  daim  of  priority  by 

legatees  over  annuitants,  105 
—  Construction  oi — as  to  the  vesting  of  aharea  of 

a  residue,  ib. 
— —  Rule  to  be  followed,  where  annnitanta  aod 

legatees  are  .to  abate  proportionally,  in  making 

the  abatement,  ib. 
Construction  of.    See  GrtmdekildreK.    Ezertt* 

tory  Deoiu  over.     First  Son.     Vested  Interests. 
Witness — Incompetency  of — where  a  bill  is  filed  ob 

behalf  of  a  class  ;  one  of  that  class,  who  would 

have  the  benefit  of  the  decree,  is  not  a  ecMBpeteni 

witness,  129 
See  Enlargement  of  Publication. 
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AhanJonment — made  upon  a  supposition  of  certain 
facta;  but,  before  an  action  brought,  known  that 
thoee  facts  did  not  exist,  offer  of  abaadonment  not 
sustainable,  309 

See  Total  Lou. 

Abatement,    See  Costs. 

Acceptance  of  Goods — Criteria  to  try  whether  there 
has  been,  to  satisfy  the  l^tstute  of  Frauds,  296 

Accommodation  Bill — must  be  presented,  and  notice 
given  to  the  drawer  of  its  non-payment,  though 
acceptor  never  had  effects  of  the  drawer,  85 

■■         See  Partnership. 

Ac  Etiam.     See  Practice, 

Act  of  Bankruptcy — What,  a  fraudulent  delivery  to 

amount  to,  under  6  Geo.  4.  c.  16. 
■       by  lying  in  prison,  when  complete,  and  how  to 
be  reckoned,  97 

before  1st  September  1825,-291 

Affidavits — for  money  paid — without  adding  "  at  the 
defendant's  instance  and  request,"  120 

^—  Entitling  of.    See  Practice, 

Amendment.    See  Practice, 

at  Nisi  Frius,  what  not  permitted.    See  Vu' 

riance. 

Annuity — Memorial  of— presumed,  where,  201 

Arbitration — Protection  of  witnesses  from  arrest 
attending  upon,  where  cauae  referred  at  Nisi 
Priua,  227 

How  far  conclusive,  as  to  matters  vrithin  the 

•cope  of,  but  not  brought  forward  on,  the  refer- 
ence, 320 

— —  In  action  by  party  barred  in  such  a  case,  the 
general  isaue  may  be  pleaded,  and  proceedings 
given  in  evidence  In  deience,  ib. 

See  Attachment  pending    Action    on   Award. 

Award,    Submiseion  to  Arbitration.     Umpire. 

Army  Agent.    See  Assumpsit. 

Arrest — On  two  arrests  for  same  cause  of  action, 
plaintiff  must  shew  thst  second  arrest  is  not  vex- 
ations, 99 


Arrest — Whether  the  third  arrest  can  be  for  the  waam 
cause  of  action — ^titfre,  ib. 

Defendant,  arrested  on  a  Sunday  on  an  assault 

warrant,  that  he  might  be  arrested  nnder  a  wot 
the  following  day,  discharged  by  the  Coort,  ib. 

— -  without  probable  cause.    See  Cotts. 

See  Defendants  Initials. 

Assigning  without  Content,  See  Landlord ae^d  Tesmat. 

Assistant  Overseer,    See  Magistatea'  Cases. 

Assumpsit — not  sustainable  in  respect  of  a  suhfeet- 
matter  originating  in  covenant,  unless  there  hss 
been  an  express  promise  to  pay  a  specific  belanee, 
although  the  remedy  on  the  covenant  prevented 
by  defendant's  own  wrong — the  reaaedy  most  be 
in  ^Qity>  78 

The  Colonel  of  a  regiment,  by  power  of  attor- 
ney, authorised  his  sgent  to  receive  A«  sEtow- 
aoces,  issued  by  the  Pajrmsster-Geaefal  of  the 
Forces,  for  the  supply  of  clothing  to  the  ragonent; 
the  agent  assigned  the  certificates,  which  autho- 
rised the  issue,  to  his  bankers  as  a  aecority  for  his 
private  account ;  the  banker  received  the  money* 
and  the  agent  did  not  pay  the  tradesmen  who 
supplied  Uie  clothing,  &c. — situation  of  the 
Colonel  as  to  such  bankers,  253 

See  Attorney, 

Attachmetit — pending  an  action  on  award,  will  not  be 
granted — ^wbere,  90 

Attorney — liable  to  costs  of  sham  plea — where,  38 

in  custody  for  contempt.    See  Contempt. 

His  general  liens — and  liens  for  costs.     See 

Cotts.    Set-off. 

Taxation  of  bill  of— Rule  as  to  payment  of  ceets 

of — where  action  brought  before,  and  when  aftar« 
order  for  taxation,  and  a  sixth  is  taken  off,  SS, 
42,336 

Award.    See  Umpire, 

Bail — Liability  of— after  jf./i^  against  prine^l,  304 
— —  SeeCs.  ta. 


INDEX. 


Bank  Ntfte—Whether  tranifemblc  abroad,  so  ai  to 
gire  the  receirer  of  it  abroad,  a  right  of  action  in 
England — auitrf,  179 

What,  in  action  on  such  note,  the  plaintiff 

must  prove,  ib. 

Bauktrt  Books — Entriea  made  by  a  clerk  in,  eri- 
dence  against  bit  tnretiea  in  bond  for  faithful  ac- 
count, 67 

Banker'i  Cheque — Rights  and  liabilities  of  persons 
taking,  after  the  day  of  the  date  thereof,  970 

Bankrupt — Payments  withont  notice  of  acts  of  bank- 
ruptcy— what  protected  by  6  Geo.  4.  c.  16.  s.  12, 
139 

Repudiation  of  contract  by  the  assignees  in 

such  case,  and  recorery  back  of  goods  on  tender 
of  amount  paid,  ib. 

—  Composition  agreed  to,  under  the  tSSrd  sec- 
tion of  6  Geo.  4.  c.  16,  who  will,  and  who  will 
not  be  bound  by,  982 

'  ■  Wliero  creditors  agree  to  a  composition  and 
release,  and,  snbseqaently,  the  debtor  gires  to 
one  of  them  a  security  for  the  bslance  of  bis  debt, 
what  facts  must  concur  and  be  shewn,  to  render 
the  security  void  on  the  ground  of  its  being  a  fraud 
upon  the  other  creditors,  S8i 

—  Commission  of,  issued  after,  caAnot  be  sup- 
ported by  eridence  of  a  trading,  or  act  of  Bank- 
ruptcy committed  before,  Ist  Sept.  1895, — 991,595 

See  Set-off. 

108th  sec  6  Geo.  4.  c.  16.    See  Fieri  Faeiai. 

See  Act  of  Bankruptcy  by  lying  in    PHarm. 

Brickmaker,  Deed  of  Cmnpogition.  EtteppeL  Frau- 
duUnt  Creditor,  Landlord  and  Tenant*  Lfsitla- 
tion  of  Action,  Partneri  in  a  Joint  Adventure*^ 
Partnership.     Submiuion  to  Arbitrator. 

Bankrupt's  Certificate — no  bar  to  action,  where,  150 

See  Contempt, 

Baron  and  Feme — How  they  most  join  in  actions, 
upon  a  cause  of  action  accruing  to  the  wife  daring 
coTerture,  906 

See  Covenant.    Husband's  Liabilities  far  Neeei- 

saries. 

BUI  of  EarcftoNgt— Restricted  indorsement,  effect 
of,  73 

Accepted,  payable  at,  &c. — presentment  there 

a  good  presentment  against  the  drawer,  83 

—  Necessity  of  presentment  and  notice  of  dis- 
honour, though  accommodation  bill,  BH 

•    Indorsee  of,  has  no  legal  remedy  orer  against 

the  acceptor,  for  costs  at  law  incurred  by  him,  301 
— —  See  Notice  of  Dishonour,     Rule  to  compute. 
Blockade — How  far  insurances  on  ships'  Toyages  lo 

a  port  in  a  state  of  blockade  are  legal,  309 
— ~  Notice  of  a  port  being  in  a  state  of  blockade-^ 

how  far  a  fact  for  the  consideration  of  a  jury,  ib. 
Bond  Fide  Holder.    See  Banker's  Cheque, 
Bond — The  word  pounds,  omitted  in  the  bond,  may 

be  supplied  by  intendment  from  the  condition, 

where.  99 

—  Countermand  of.    See  Surety, 
Brickmaker — His  non-liabiJity  to  the  bankrupt  laws 

as  a  trader,  985 
Broker's  Note — not  an  agreement,  under  55  Geo.  3. 

c.  184.  nor  liable  to  a  stamp  as  such  between  him 

and  his  principal,  334 
Bu^  and  Seller — Offers  made,  allowing  a  giTsn 

tmie  for  acceptance  or  refusal,  how  far  binding  on 

the  person  offering,  36 
— «—  Time  appointed  for  the  performance  of  a  con* 


tract,  notice  of  holding  thereto  necessary  to  en- 
force forfeiture,  where,  59 

■  Situation  of  psrties  where  goods  sre  obtained 
on  false  pretences,  under  a  contract  to  be  paid  for 
at  a  fotnro  day,  and  false  pretences  are  diicorerad 
beforo  the  period  of  credit  has  expired,  139 

^—  See  Contract,  Lien,  Principal  and  Agent, 
Vendor  and  Purchaser, 

By' Laws — bv  the  Lord  Mayor's  Court  of  London,  in 
restraint  of  trade  among  the  citisens, — wbat  most 
be  shewn  to  support,  186 

— —  Semble,  that  an  action  in  an  inferior  court  for 
a  penalty  of  5L  under  a  by-law,  is  not  an  action 
within  91  Jsc.  1.  c.  93.  so  as  to  prorentits  removal 
to  a  superior  court,  ib. 


Cancellation — ^The  mere  cancelling  of  a  lease  not  a 
surrender  within  the  Statute  of  Frauds — nor  will 
the  mere  fact  of  the  lease  being  produced  by  the 
lessor  cancelled  (the  lessee  baring  been  in  pos- 
session), warrant  a  presumption  of  a  valid  surren- 
der, 914 

Ca,  sa, — What  days  are  part  of  the  four  days  it  most 
lie  in  the  sheriff's  office  previous  to  the  return  non 
est  tnvsntuj,  337 

— —  Omission  of  indorsement  of  defendant's  rosi- 
dence  and  situation  in  life  upon^ffect  of,  165 

Cessio  bonorum.    See  Foreign  Judgment. 

Charters — Constructions  o^    See  Corporation, 

Church  Leases — Whether  the  provisions  of  13  Elis. 
c.  90.  prohibit  the  granting  of  any  lease  of  tho- 
glebe,  ficc.  of  a  benefice  with  cure,  quepre — 901 

—  but,  whether  tliey  do  or  not,  all  such  leases 
made  between  1803  and  1816 — good,  and  why,  ib. 

—  Such  a  lease  had  been  granted  within  the 
above  period  for  securing  annuities — and  held, 
that  the  legal  estate  in  the  term  thereby  granted — 
and  after  57  Geo.  3.  c.  99.  assigned,  for  securing 
further  sums  advanced,  was  well  assigned,  ib. 

■     ■     Whether  equity  would  support  such  further 

efaarges — quetrot  ib. 
CAurcftwarrfra — As  to  the  ralidity  of  his  election 

not  being  triable  by  the  commissary— ^and  the 

commisssry's  return  to  a  mandamus  to  admit  and 

swear  in,  48 
Cirmity  of  ilctum— Defendant  prtmd  facie  liable, 

but  holding  an  indemnity  from  the  plaintiff — actio 

nout  on  the  ground  of  eircuity  of  action,  S36 
Coal  Trade— 'Wander's  Ticket.    See  Centracr. 
Cognovit — Judgment  upon,  irrognlar,  where  cognovit 

not  filed  after  taxation  of  costs,  pursuant  to  Reg. 

Gen.  Hilary  Term  1899,^339 
Composition,     See  Bankrupt.     Fraud.     Pleading, 
Compromise — Sufficiency  of  evidence  to  establish,  949 
Conflicting  Creditors,    See  Pleading. 
Construction  of  Settlement.    See  Contingent  Remain' 

der. 
Contempt — An   attorney  in  custody  for,  for  non- 
payment of  money,  discharged  by  bankruptcy  and 

certificate,  where,  341 
Contingent  Remainder — Constroctioo  of  settlement 

as  to,  60 
Contract — In  action  upon  a  contract,  reminded  by  a 

new  contract  not  stamped,  defendant  cannot  offer 

such  new  contract  in  evidence,  unstamped,  to  shew 

such  rescindment,  1.56 
'  Compliance  vrith    the    regulations  of  act  of 

parliament  to  prevent  frauds  in  a  particular  trade* 
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will  preclude  pluotiff  from  recortriag,  though  no 
fraud  committed,  where,  158 

Contract — Assignee  of  machinery  in  progress  of  ma- 
Bofacture  for  a  third  person  under  a  contract,  may 
maintain  action  against  such  person  in  his  own 
name,  where,  143 

An  entire  contract  being  in  general  not  divif^i- 

ble — effect  of  part-performance  only  as  regards 
an  action  thereon,  178 

Buyer's  rights  where  he  purchases  goods  with 

a  warranty,  and  they  prove  inferior  to  the  war- 
ranty, 9S5 

for  the  sale  and  delivery  of  a  certain  quantity 

of  goods,  and  a  smaller  quantity  be  sent  to  the 
buyer  and  received  and  retained  by  him — situa- 
tion of  the  parties,  264 

See  Bankrupt*i  Certificate*     Buyer  and  Seller* 

False  Pretenceg,  (jame.  Illegal  Contract,  Im- 
plied Contract.  Time  of  the  Esserire  ^'  the  Contract. 

Contumace  capiendo — Writ  of — A  defeodaut  in  the 
custody  of  the  Marshal,  may  be  brought  up  by 
habeas  corpus  and  re-committed,  charged  with  a 
writ  De  contumace  capiendo,  directed  to  the  She- 
riff of  Surrej^,  164 

Such  writ  does  not  deprive  the  defendant  of 

the  rules,  ib. 

Copjfhold — Admittance  of  reversioner  not  necessary 
to  eapport  ejectment,  where,  8.5 

Corporation — Construction  of  charter,  as  to  an  elec- 
tion of  burgess,  who  had  not  previously  held  the 
office  of  jurat  [Queenborough  charter],  99 

Custom  that  "  every  freeman's  son"  bom  in 

the  town  after  his  Either  was  a  freeman,  should 
be  admitted  a  freeman  on  attaining  twenty -one — 
construction  of  the  expression  "  every  freeman's 
eon  "  £Ry6  charter],  107 

— —  The  offices  of  town  clerk  and  alderman  incom- 
patible, and  ontenable  by  the  same  persan,  where 
[Weymouth  charter],  «75 

Whether  in  every  case  untenable  by  the  same 

person — qutere,  ib. 

— —  A  charter  directed  the  election  of  common 
eouncilmen  to  be  made  out  of  the  burgesses  attd 
inhabiiants— a  burgess  not  also  an  iuhabitant  not 
well  elected — and  evidence  of  usage  to  give  a 
contrary  interpretation,  inadmissible  [Ludlow  char- 
ter], 277 

— —  To  deprive  a  corporator  of  one  office  on  the 
ground  that  he  has  vacated  it  by  accepting  an  in- 
compatible office — what  must  be  shewn,  308 

Costs — on  removal  of  cause  from  the  Palace  Court, 
defendant  not  entitled  to  remedy  given  by  43  Geo. 
3.  c.  46.  s.  3. — 90 

•  Defendant  not  entitled  to,  upon  a  judgment  of 
Non  Pros,  for  not  entering  the  issue  where  the 
issue  grows  out  of  a  plea  in  abatement,  121 

-  Where  plaintiff  obtains  a  verdict  upon  the  ge- 
neral issue,  defendant  upon  pleas  of  justification, 
or  other  pleas,  which  answer  the  whole  action— 
and. 

Why  plaintiff  in  such  case  at  Nisi  Prius  should 
have  damages  assessed  on  the  general  issue,  155 

• Where,  in   trespass,  issue   is  joined  on   the 

general  issue  and  other  issues,  but  judgment  goea 
by  default  upon  a  new  assignment,  and  a  general 
verdict  is  found  for  the  plaintiff,  but  a  new  trial  is 
granted  on  the  whole  record,  by  reason  of  some 
one  or  more  of  the  issues  being  improperly  found  • 
for  the  plaintiff,  145 


Cult — Where,  before  judgment,  tba  plaintiff  antbo* 
rizea  the  defendant  to  pay  over  the  money  in  dis- 
pute to  a  third  person,  to  whom  he  is  indebted — 
situation  of  the  plaintiff's  attorney  as  to  his  costs, 
174 

The  Court  in  banco  cannot  assist  a  defendant 

under  6  Geo.  4.  c.  106.  s.  21,  unless  the  Judge 
who  tried  the  cause  has  certified.  That  Judge  is 
himself  either  to  grant  or  refuse  the  certificate.  229 

What  allowed,  where  the  jury  return  a  venlict 

for  the  plaintiff  upon  a  particular  part  of  his  count, 
though  the  verdict  be  taken  and  the  judgment  en- 
tered generally,  241 

Where  a  plaintiff  wonld  be  entitled  to  costs, 

bad  he  succeeded,  he  is  liable  to  costs  where  bo 
fails,  249 

The  withholding  of  a  penalty  gives  or  does  not 


give  a  right  to  costs,  where,  249 

< of  interlocutory  proceedings — where  they  may 

and  where  they  may  not  be  sec  off  against  each 
other — and  that,  without  irgard  to  the  attocaey's 
lien  on  the  general  costs  of  the  cause,  330 

Security  for — ordered  from  a  person  residiBg 

sbroad  seeking  to  defend  as  landlord  in  ejectment, 
339 

Verdict  at  Nisi  Prius  for  the  defendant — new 

trial  ordered  and  plaintiff  then  dtscontintted — ^what 
costs  defendant  entitled  to,  340 

— - —  See  Attorney,  Bill  of  Exchange,  Jndoraer  ef, 
EseeutoTi,    Joint  Dofonce.    ^utm  rlea* 

Cotewmt — that  a  married  woman  shall  join  in  kvy- 
ing  a  fine  and  execute  a  deed  to  declare  use  to 
bar  dower — in  an  action  for  breach — ^whac  the  co- 
venantee most  aver,  17 

—  against  opposition  in  trade  within  a  cntain 
distance— how  distance  to  be  ascertained,  348 

Cttftom*    See  By-Law,    Corporatioiu 

Debtor  and  Creditor,  See  Executor,  Primapml  mud 
Agent, 

J)elit$  payablo  at  a  future  day — Against  what,  insd- 
vent  discharged,  as  well  under  53  Geo.  3.  c  102, 
as  under  7  Geo.  4.  c.  57, — 837 

Deed  of  Composition — a  bar  to  a  party  thereto  suing 
out  a  commission  of  bankrupt,  where,  197 

Demand  and  Refusal,    See  Tracer, 

Devise — Construction  of,  as  creating  estates  in  re- 
mainder only — an  intervening  prior  estate  bebg 
undisposed  of  and  construed  to  be  in  the  devisor's 
heir,  197 

Dies  Non.     See  Ca,  sa. 

Discontinuance — by  plsintiff,  after  rule  for  new  tiial 
obtained  by  him,  340 

Disaeisin — Acu  not  amounting  to,  60 

Ejectment — Security  for  costs  ordered  in,  339 

' See  Copyhidd,    Mortgagor  and  Mortgegoe* 

Elegit,    See  Pleading, 

Essoign  Day,     See  Judgment  by  Default, 

Euoppel'—o£  the  bankrupt  from  dispatiag  commis- 
sion, where,  285 

Tenant's  right  to  dispute  landlord's  title,  18 

See  Fine. 

Evidonco — Admission  of  parol  evidence,  though  te- 
nancy under  written  agreement  not  produced,  49 

of  one  partner,  in  an  action  against  several,  SOS 

^- —  of  an  interlocutory  judgment  in  an  inferior 
court,  where  cause  removed — non-admissibility 
the  trial  in  the  superior  court,  389 
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Evufene^-^cf  pnbUcatioii  of  newspsper,  what  snffi- 
cient,  {69 

See  Bankers*  Bookt.     Compromui.     Executor. 

Eitra  Work.  Foreipi  Judgfnent,  Joint  Stock 
Company,  Juttifieution.  Libel.  MalicioHM  Ar- 
rttt.  Ivominal  riaintiff»  Parith  Register,  Per- 
mitsice  Potseuion, 

Examination — Coiamitment  of  bankrupt  for  not  sign- 
ing, U8 

EieommunicQtian,  See  Contumaet  capiendo —  Writ  of. 

Execution,    See  Fixturet,    Milt, 

Executor — ^Tbe  maker  of  a  promissory  note  appointed 
as,  by  the  payee—- effect  of,  148 

— —  His  right  to  have  stock  transferred  into  bis 
name,  though  specifically  bequeathed,  183 

Debtor  making  his  creditor  executor — no  pre- 
sumption raised  by  law  that  he  has  retained 
enough  to  pay  his  debt :  it  must  be  shewn  by  eri- 
dence,  223 

Rule  as  to  costs — where  an  executor  ioins 

count,  laying  (he  cause  of  action  to  himself  as 
executor,  with  counts  laying  the  cause  of  action 
to  his  testator,  and  is  nonsuited,  318 

The  like — where  he  pleads  non  assumpsit  bj 

the  testator  and  plene  adminietramt,  and  issues 
are  taken  on  both,  and  one  plea  found  for  the 
executor,  325 

— —  The  like — where  the  plaintiff  admits  the  truth 
ofpiene  administravit,  ana  the  issue  is  for  him  OB 
noi)  aasumpsit,  ib. 

BxtinguUhment,    See  Preecription, 

Bxtra  Work — where  work  is  done  under  a  written 
contract,  and  extra  work  is  claimed,  the  written 
contract  must  be  produced  in  eTidence,  properly 
■Umped,  ISO 

Falte  Pretences.     See  Buyer  and  SeUer, 

Fieri  Facias — The  debtor  discharged  ;  and  the  re- 
medy of  the  creditor  against  tlM  sheriff  only— 
where,  54 

*— -  Judgment  creditor  not,  st  the  time  of  the 
bankruptcy  of  his  debtor,  a  creditor  baring  a  se- 
curity according  to  6  Geo.  4.  c.  16.  s.  108,  and, 
consequently,  not  liable  to  refund — where,  tb. 

Fine — £ffect  of,  levied  by  a  contingent  remainder- 
man, 60 

-  Works  by  estoppel  only —where,  ib. 

Stranger  in  estate  cannot  take  advantage  of 

such  estoppel,  ib. 

— •—  Fine  levied  by  a  party  not  in  actual  posses- 
sion, and  his  right  disputed — non-relation  bsck  of 
subsequent  acknowledgment  of  his  right,  119 
■  See  Baron  and  Feme,     Covenant, 

Fistsarts — What  sheriff  may  seise,  under  ^Jl,fa,  195 

Forfeiture — A  forfeiture  of  a  lease,  by  the  using  of 
the  premises  in  a  manner  prohibited,  not  waived 
by  a  subsequent  receipt  of  rent,  where,  263 

Foreign  Judgment — How  far  evidence  between  two 
parties  to  a  contract  made  in  this  country,  2 

Discbarge  in  Scotland,  under  Cessio  bonorum, 

where— and  where  not — pleadable  in  bar  to  an 
action  for  a  debt  arising  in  this  country,  3 

M^aud.     See  Composition. 

Fraudulent  DeUoery — What  is,  under  Bankrupt  Act, 

6  Geo.  4.  c.  16. «.  3, — 125 
Freeman* s  Son,    See  Corporation, 

Oame — Contract  for  the  sale  of  live  pheasants, 
though  for  breeding— Toid,  and  why,  117 


General  j/eeepianee.    See  Bill  rf  Exchange. 

Growing  Timber — Contract  for  sale  of,  though  not 
felled — not  a  contract  for  the  sale  of  an  interest  in 
land  within  secL  4  of  the  Statute  of  Frauds,  296 

Habeas  Corpus — Action  in  inferior  court  for  a  penalty 
of  5/.  under  a  by-law,  is  not  an  action  within  the 
21  Jac.  1.  0.23.  s.  2.— 186. 

Horse-dealing.     See  Variance.     Warranty. 

Husband  and  Wife — Husband's  liability  for  neces- 
saries supplied  to  his  wife  living  separate  from 
him,  59 

Where  a  party  has  so  dealt  with  a  tradesman 

in  respect  of  goods  supplied  to  bis  wife  or  a 
woman  who  passes  for  his  wife,  as  to  be  liable  for 
goods  supplied  to  her  during  his  absence — trades- 
men's situation  after  the  death  of  the  party  during 
such  absence,  211 

-  Liability  of  goods  of  a  woman  living  with  a 
man  as  his  wife  to  seiaure,  under  an  execution 
againat  the  goods  of  the  man,  305 

Difference  as  to  the  woman's  goods  where 

she  supposed  herself  duly  married,  but  the  man 
had,  at  the  same  time,  a  real  wife  living,  ib. 

Illegal  Contract — effected  by  an  agent — such  agent 
cannot  recover  firom  hia  principu  the  sum  he  has 
paid  in  effecting  it,  208 

Illegal  Wager — Money  deposited  with  a  stakeholder 
— recovery  back  of,  26 

Implied  Contract.    See  Husband  and  Wtfe. 

Incompatible  Offiees.    See  Corporation. 

Inconsistent  Counts — abandonment  of.   See  Pleading. 

Indemnity — A  promise  by  one  co-surety  to  another  to 
indemnify  him  in  consideration  of  hisjoining  him 
as  a  surety,  not  within  the  Statute  of  Frauds  re- 
quiring a  written  undertaking,  49 

Nor  semblct  is  any  promise  to  indemnify  a 

peraon  in  consideration  of  his  becoming  surety ,  ib. 

Indorser  tf  Bill  of  Exchange — his  liability  to  costs, 
301 

Indorsement  of  Ca.  Sa.     See  Ca.  Sa. 

Inferior  Court — Removal  of  cMe  from.  See  By-Law. 

See  Evidence, 

Intendment,    See  Bond. 

Intention — Where  tbe  effect  of  a  publication  com- 
plsined  of  as  a  libel,  is  to  injure  the  plaintiff,  ac- 
tion is  maintainable,  though  no  injury  intended, 
302 

Interest — General  rules  regulating  tbe  allowance  or 
non-allowance  of,  as  damages,  267 

Interest  in  Lar^,    See  Growing  Timber. 

Insolvent  Debtors  Act.  See  Debts  payable  at  a  future 
day. 

Insurance — what  facts  the  assured  must  communi- 
cate, 42 

Effect  of  non-communication,  ib. 

Ste  Abandonment.  Blockade.  Misrepresenta- 
tion. Suppression  of  Fact.  Total  Loss.  Valued 
Policy. 

Irregularity.    See  Cognovit. 

Joint  Contractors —  Acknowledgment  by  one,  bow 
for  binding  on  the  other,  previous  to  9  Geo.  4. 
c.  14,-251 

Joint  />^0fice— Practioe  as  to  allowance  of  costs  in 
trespass,  the  dbfence  being  joint,  and  one  defon- 
dant  obuining  a  rerdict,  and  tbe  plaintiff  cibtaiB- 
ing  a  v«rdict  as  to  the  other,  37 
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Joint  and  Several  LiabiHiy,    See  Stampt. 

Joint  Stock  Company — Constniction  of  39  &  40  Geo. 

S.  c.  28,  iis  to  peraons  exceeding  six  in  namber, 

ptying  tbeir  own  debts  by  their  own  bill*,  167 
Letters  of  a  member  of,  bow  fiir  eridence  of 

bis  partnersbip  in,  ib. 
Liability  (U  members  of  a  building  lociety  for 

work  done  in  purs  nance  of  a  reiolttCion,  in  which 

they  concurred,  S74 

See  Partnership, 

Judgment  Creditor — Semble,  that  on  sale  of  goods  un- 
der an  execution,  the  property  is  divested  out  of 

the  debtor,  and  tbe  creditor  is  no  longer  a  creditor 

having  security  under  6  Geo.  4.  c.  16.  a.  108, — 96 
Bot  at  all  events,  he  is  not  such  a  creditor  after 

the  money  has  been  paid  to  the  sheriiT,  and  will 

not  be  affected  by  act  of  bankruptcy  afterwards 

committed,  ib. 
—  Nor  will  tbe  rights  of  the  judgment  creditor  be 

affected  by  the  act  of  bankruptcy  being  oommitted 

before  the  writ  is  returnable,  ib. 
Judgment  Recovered.     See  jfrbitratioH, 
Jut^ment  hy  DrfauU — ^signed  between  the  esaoign- 

day,  and  full  term,  regular — and  of  what  term  a 

judgment,  333 
Judgment — Record  ot   See  If^erwr  Court, 
— —  Irregularity  in  the  signing  of.   See  Cogntmii, 
■         For  replacing  stock  at  a  future  daj.    See  /»- 

eolvent  Debtors  Act, 
JustifictUion — Warning  by  a  wrong-doer,  efiect  of,  41 
In  libel,  what  evidence  may  be  given  under  the 

general  isBue  to  shew  6onajUe«  of  intention,  though 

no  justification  pleaded,  %6 
See  Costsm    Pleadings.    Privileged  conmiMlea- 

tion. 

Landlord  and  Tenant — A  covenant  that  the  lessee, 
his  executors  or  administrators  will  not  assign, 
without  consent  of  the  lessor,  effect  of,  as  regards 
the  lessor  and  assignee  of  the  lessee  without  such 
conseot,  it 

Lessee's  power,  when  sued  by  the  assignee  of 

tbe  lessor,  to  dispute  the  lessor's  title,  18 

Money  may  be  paid  into  court  in  replevin  on 


special  application,  89 

— —  Assignees  of  bankmpf'may  pay  a  year*s  nnt 
into  court,  under  6  Gea  4t  c.  16.  s.  14,  where  dis- 
tress for  more  than  a  ye'ar'^  iek\  made  after  bank- 
ruptcy, ib.  I 

But  landlord,  if  he  accepts^ch  sum,  entitled 
to  double  costs  under  11  Geo.  9.  c.  19.  s.  3f,  ib. 

Presumption  of  tenant^  may  be  raised  without 

production  of  a  written  contract,  bot  if  sought  to 
carry  terms  of  tenancy  further,  contract  must  be 
produced,  84 

See  Evidence.    Inconsistent  Counts.    Pleading* 

Lease,    See  Cancellatiom. 

Legal  Estate — What  devise  not  SttflSdent  to  pass. 
See  Mortgage* 

Libel — Action  for,  maintainable,  where  special  da- 
mage averred,  though  no  proof  of  speoial  damage 
given,  189 

—  Rule,  as  to  what  words  are  actionable,  ib. 

Libel — against  person,  who  has  made  the  affidvit  at 
the  Stamp  Office,  according  to  38  Geo.  3.  c.78, 
what  will  be  sufficientprtmd/octe  evidence  of  pub- 
lication, S89 

^^InienHon.    Justificalum.    Privileged  Com- 

mumeation. 


Lien — Vendor's  Lien,  as  against  a  purchaser,  on 
goods  in  tbe  hands  of  an  agent,  revived,  even  after 
sale  by  that  agent — where,  19 

^-—  A  right  of  lien  upon  an  instrument,  in  the  pos- 
session of  a  witness,  (except  in  the  case  of  an 
attorney  or  solicitor,)  is  not  a  good  objection  to  the 
production  of  the  instrument  in  evidence,  under  a 
tubpaena  duces  tecum,  iti 

Case  of  vendor's  right  of,  as  against  aa&igneee 

of  the  bankrupt  purcha^r,  in  respect  of  wines  in 
a  bonded  warehouse,  {65 

^—  General — bow  it  may  be  waived,  104 

Limitation  of  Actions — 6  Geo.  4.  c.  16.  a.  44,  does 
not  protect  assignees  in  seizing  goods  supposed  to 
be  thoae  of  the  bankrupt,  101 

Majority.    See  Public  Commissioners. 

Malicious  Arrest — ^The  plaintiff  sufieriag  a  aoa  |irot. 
not  of  itself,  primd  fade  evidence  of  the  want  of 
probable  cause — afiter,  if  he  disoontinoe  by  role  of 
Court,  f  44 

See  Costs,    Removetl  ofeemte  from  ike  Pakce 

Court. 

Master  and  ServanL  See  Libel  Privikged  Com' 
municatiom 

Memorial  rf  Annuity — ^will  be  preeumed,  where,  fOl 

Mill — ^The  mill-stonea  pass  with  a  grant  of  a  asill, 
195 

MisrepreeenUUion — ^What  will  not  avoid  a  poJigr  of 
insurance,  307 

Money — paid  in  ignorance  of  facts.     See  Sheriff,  86 

Mortgagor  and  Mortgagee — Right  of  moitg^ee,  as 
to  affirming  or  disaffirming  tenancies  created  sub- 
sequent to  tbe  mortgage  between  thf^  mottgagor 
and  his  tenants ;  and  relative  situation  of  mort- 
gagors and  such  tenants,  S46 

Mortgagor  not  entitled  to  notice  to  quit,  to 

support  ejectment  by  mortgagee,  84 

Mortgage — What  devise  of  ml  estate  will  not  peas 
the  legal  estate  in,  109 

— — -  Tbe  like  point  aa  to  general  words. "  aeeoiities 
for  monies,  &c.  ib." 

Naval  Articles  of  War.    See  Purser* 

Nominal  P/aM<(^Where  set-off  pleaded  and  parties 
at  issue  thereon,  evidence  that  the  plaiotiff  oa  tlie 
record  is  only  a  nominal  plainciff,  inadnissible,  91 

— ^  If  admissible  ia  evidence,  most  be  spedaUy 
pleaded,  9t 

Non  Pros.    See  Coets. 

Nonsuit — Where  the  Judge  oq  a  trial  is  of  optaioa 
that  the  plaintiff  ought  to  be  aoQaoited,  but  his 
counsel  refuse,  and  tbe  Jury  find  for  the  pjainoff— 
Semble,  that  the  Coott  cannot  onlar  a  ncaisoit,  but 
will  direct  a  new  trial,  906 

—  Where  neither  plaintiff  nor  defcndsat  piays  a 
tales  at  Nisi  Prios,  the  defendant  cannot  aftowards 
either  obtain  judgment  as  in  the  case  of  a  hob* 
suit,  or  try  by  proviso,  338 

Notice  rfDiskomiur — How  soon  it  may  be  given,  147 

will  be  dispensed  with  (oo  tbe  ground  of  in- 
direct nodoe  to  the  drawer),  where,  138 

Waiver  of— Express  notice  of  disboooor  to  the 

drawer  of  a  bill  not  being  proved,  facts  ia  the  de- 
fendant's conduct  subsequently,  as  shewing  that 
he  had  notice,  must  go  to  the  jorj  lo  pronooaoa 
whether  sufficient,  108 


Qff-Bedlfomng,    S 
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P4iri9h  lUgisier — ^Wbat  eiitries  in,  wUl  not  be  ad- 
miuible  in  evideace,  1^1 

■  ■  m  If  or  will  memonnda  made  by  tbe  parisb  clerk 
ia  sucb  case,  aaiist  to  warrant  ibe  admiiiaihility^ 
ib. 

Partneri — in  a  joint  adventore — LiabiKtiei  of  tbe 
assignees  of  one  of,  a  bankrupt,  ,wbeie  bit  sbare 
not  actaallj  deliTered,  80, — and, 

— >-  What  appropriation  will  not  amount  to  a  delt- 
rery,  ib, 

—  See  Eridence, 

Partnership — Accommodation  bill  of  one  partner  in- 
dorsed to  bis  partnership  firm,  the  firm  will  be 
precluded  from  suing  upon,  where,  173 

■  Money,  or  other  property  belongings  to  two 
partners,  misapplied  by  one  of  them,  cannot  be 
recovered  back  in  an  action  in  the  names  of  tbe 
two.  Nor,  by  their  assignees,  if  bankrupt,  by 
reason  of  the  mere  missappropriation  before  bank* 
ruptcy,  S47 

ViThat  acts  in  progress  towards  tbe  formation 

of  a  joint  stock  company — will  not  amount  to,  292 

Part'perf<trmanee.     See  CcntrMt, 

Party  fVaUs — General  rules  as  to  tbe  power  and 
conduct  of  a  party  in  pulling  down  party  walla, 
S22 

Patent — Stating  in  specification,  improrements  be- 
tween date  of  patent  and  enrolment  of  specifica- 
tion—effect of,  1«7 

Payment  qf  money  into  court — upon  an  account 
stated,  what  tbe  plaintiff  must  shew  upon  the 
other  counts  to  entitle  him  to  recover,  78 

Penal  Action.     See  Costs, 

Permissive  Possession — What,  though  no  rent  erer 
pud,  will  amount  to  evidence  of,  122 

Pew — Faculty  not  presumed  even  after  fiftj  yean' 
possession,  where,  95 

Pheasants — Illegality  of  sale  of,  95 

Plea — Rule  for,  and  demand  of,  after  amendment. 
See  Practice. 
•       See  Arbitration, 

Pleading — Where  a  creditor  sets  up  a  title  under  an 
elegit,  IS 

— ^  Where  both  parties  to  an  action  daimed  under 
the  same  person,  ib. 

-» —  locottsistent  counts,  and  their  abandonment  at 
tbe  trial,  16 

—  A  traverse  wfaicb  is  too  large,  bad  on  general 
demurrer,  18 

— —  Where  newassignment  immaterial — ^plea  passing 
it  by,  held  good,  SS 

—  rlea  justifying  a  trespass — averment  of  tbe 
identity  of  tbe  trespass  justified  with  that  de- 
clared for,  33 

What  must  be  shewn  in  pleading  a  compoeitio&, 

to  avoid  the  same  on  tbe  ground  of  fraud,  262 

See  Baron  and  Feme,  Covenant.    Justification, 

.  Landlord  and  Tenant.     Sham  Plea,    Speekd  Da- 

utage.    Surplusage,     Variance. 
Practice — Affidavit  of  debt — on  foreign  contract,  what 

it  must  state,  89 
■  '    ■  Arrest  by  initials  of    defendant's  Chriatian 

names — irregularity  of,  in  the  King's  Bench,  166 
Ac  Etiam— in  bill  of  Middlesex  not  stating  tbe 

nature  of  tha  action,  irregular,  87 
Prectiee^Joinderof  defendants,  writ  maybe  against 

two,  and  declaration  against  one,  where,  241 

Vol,  Vn. 


Practice — ^Misnomer— common  bail  filed,  treated  as  a 
nullity  and  judgment  signed  without  demand  of  a 
plea,  judgment  irregular,  where,  164 

-— — ' in  trespass,  process  was  issued  againtft 

twenty  defendants,  eighteen  were  served  in  time, 
and  the  declaration  was  against  seventeen  only— 
the  proceedings  held  irregular,  193 

Entitling  affidavit — the  affidavit  to  raise  tbe 

above  question,  how  properly  entitled,  193  ' 

Declaration,  entitling  of,  where  the  writ  was 

returnable  and  the  defendants  duly  appeared,  and 
the  declaration  was  afterwsrds  delivered,  entitled 
of  a  subsequent  term,  held  not  irregular,  193 

Notice  of,  must  express  tbe  nature  of  tbe 

action,  171 

Amendment  of  new  counts  not  allowed, 

where,  258 

term  subsequent  to  that 


in  a 
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which  delivered,  pracdce  as  to  new  rule  for,  and 

demand  of  plea,  333 
.—  Rule  for  and  demand  of  plea,  aAer  amended 

declaration,  333 
— —  Plea  in  abatement,  filed  before  common  bail 

filed,  is  warranted  by  common  bail  filed  on  the 

same  day,  258 

—  -— «  Jndgment  after,  cannot  be  signed  by  tb* 
plain  tiflT,  because  tbe  affidavit  to  verify  was  sworn 
before  the  defendant's  attorney,  258 

•—  Judgment,  after  defendant's  death,  where  re- 
gular, 161 

•— -  Dies  non,  for  what  offices  can  be  opened  with 
effect  on,  171 

Term's  notice,  to  enter  tbe  issue,  necessary, 

where,  30f 

— —  See  Affidavit  of  Debt,  Ca.  sa,  Contumaee 
eapieivto.  Writ  of.  Costs.  Discontinuance.  RuU 
to  compute,  KuU$  of  the  King's  Bench  Prison, 
Sham  Plea. 

Prescription — A  prescriptive  right  to  the  use  of  water 
flowing  through  certain  closes  for  supplying  a 
water-mill,  not  eztiognished  by  unity  of  possession 
of  tbe  mill  and  sucb  closes,  145 

Presumption  of  payment.    See  Executor, 

Primage^To  whom  of  right  it  belongs,  50 

—  Not  taken  away  except  by  express  agreement,  ib. 
Principal  and  Agent — Right  of  vennor  of  goods,  sold 

to  an  agent,  to  payment  from  the  principal,  when 
discovered,  134 

--~—  A  creditor  taking  a  bill  from  the  agent  of  tbe 
debtor  for  tbe  amount  of  the  debt,  and  renewing  it 
from  time  to  time  at  the  request  of  such  agent— 
eflect  of  sucb  dealing,  as  regards  the  discharge  Of 
(be  principal,  the  debtor,  237 

See  Illegal  Contract, 

Privileged  communication — What  voluntary  state- 
ments by  a  master  as  to  a  dismissed  serrant,  may 
be  treated  as,  26 

— —  As  respects  communication  vrith  regard  to  ser- 
vants whoae  character  is  inquired  after,  what  shall 
be,  272 

— —  See  Justyication. 

Promissory  Note — ^payable  to  order  on  demand,  wb^t 
stamp  sufficient  for,  228 

Purser — A  purser  in  the  navy  charged  with  fiilse 
entries  in  a  ship's  books,  for  the  purposes  of  fraud, 
is  liable  to  be  tried  by  a  naval  court  martial,  255 

Public  Commistioners — General  rule  as  to  majority, 

B 
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necesaaa^  to  ezeroM  the  powers  entniated  to  them 
with  effect,  332 

Quantum  Meruit — Whether  the  plaintiff  in  an  action 
lor  goods  sold  under  a  warranty*  if  he  fail  on  the 
question  of  warranty,  can  recorer  on  the  quantum 
meruit — quare,  225 

Relation  back — as  to  payment  of  rent,  to  a  party  not 

in  possession,  by  wnom  a  fine  was  leried,  while 

property  in  dispute.    See  Fins. 
Replevin,    See  Landlord  and  TenanU 
Residence*        See  Cffrpvratwn, 
Rettraint  of  Trade,     See  By-Law, 
Restricted  Indoreement.    See  Bill  of  Exchange, 
ReversioMr,    See  Action  against  Hundred. 
Rule  to  compute — Inquiry  in  the  usual  way  after 

judgment  by  default,  will  biB  directed,  where,  31 
Rules  of  the  King's  Bench  Prison,    See  Contumaee 

capiendo.  Writ  of, 

Scotch  Sequestration — An  English  debt,  proreable 
under*  is  barred  by  54  Geo.  3.  c.  137, — 3 

Seisin,    See  Fine.     Relation  back. 

Separate  Actions— A  written  contract,  giring  separate 
rights  of  action  to  different  persons — no  legal  ob- 
jection to,  50 

5et-q/f— Judgment  and  simple  contract  debts  may  be 
set  off,  subject  to  attorney's  lien  for  costs — where, 
88 

-""—  Not  allowed  where  debtor  sends  bills  to  cre- 
ditor to  be  discounted  and  applied  to  a  particular 
purpose,  314 

-^ —  See  Costs.    Specific  Appropriation, 

Sewer  Rate — Liability  of  parties  to,  131 

Sham  plea — Will  be  set  aside,  and  leave  given  to  the 
plaintiff  to  sign  judgment,  and  the  defendant's 
attorney  be  ordered  to  pay  costs  of  the  application, 
where,  38 

Cases  collected  on  the  subject  of,  38,  40 

Sheriff — Actionable  for  arresting  a  person  wrongly 
named  in  the  process,  though  the  person  in  fact 
against  whom  it  issued,  33 

But  bound  to  arrest  if  the  party  known  as  well 

by  one  name  as  the  other,  ib. 
■       Although  liable  for  his  own  officers' misconduct, 
yet  where  that  misconduct  caused  by  another 
party,  Sheriff's  remedy  over  against  that  party,  86 

— And,  in  such  case,  recovery  back  of  money 

paid  to  that  party,  though  facts  known  to  the 
officer,  ib. 

■"  -  •  His  right  to  seize  goods  of  a  woman  under  an 
execution  against  a  man,  where  she  and  the  man 
live  together  as  man  and  wife,  305 

'^— See  Indorsement  of  Ca.  sa.  Fieri  Facias,  FiX' 
tures.     Pleading. 

Shippiitg,    See  Primage, 

Special  damage — Averment  of,  151 

—     ■  See  LibeL 

Specific  appropriation — by  debtor,  as  between  him- 
self and  creditor,  what  will  amount  to,  314 

Stakeholder,    See  Illegal  Wager. 

Stamps — Where  an  instrument  is  executed  by  sereral 
for  one  common  purpose,  though  interests  of  the 
parties  different  one  stamp  sufficient,  106 

^—  Ad  valorem  atamp — Assignment  of  policy  of 
insurance  of  goods  does  not  require,  223 


Stamps— 'Ad  val. — ^Wfaat  covenant  to  pay  an  aanml 
sum  in  a  deed  between  tenant  for  Ufe  and  lerer- 
aioner  of  stock,  on  the  former  conaenting  to  a  sale 
of  part  of  the  stock — held  not  to  zeqvira  an  ad 
valorem  atamp,  ib. 

— —  Promissory  note  payable  to  order  on  do- 
mand,  228     . 

See  Broker's  Note,    Contract, 

Statutes — Marginal  note  of  6  Geo.  4.  a  16.  a.  133, 

not  correct,  282 
Statute  of  Frauds— Letters  on  treaty  for  gooda,  will 

satisfy  the  Statute  of  Frauds,  whera,  296 

See  Cancellation,     Indesnnity,      Intanu    m 

Land,     Growing  Timber. 

Statute  of  Limitations — Proeeas  to  Bave-^A  latitat 
duly  issued,  returned,  and  continued,  is  well  eon- 
nected  with  a  bill  of  Middleaez,  by  which  tfaa  de- 
fendant ia  ultimately  brought  into  court — and 
why,  1 

See  Joint  Contract, 

Slock — Executor's  right  to  have  atock  tnasfeired 
into  his  own  name,  though  apecificaUy  baqaeathed, 
183 

In  a  contract  for  the  purchaae  of  stock,  tiasa  is 

of  the  essence  of  the  contract,  230 

A  party  binds  himself  to  deliver  atock  upon 

condition  of  tbe  payment  c^  certain  sums  at  cer- 

■  tain  times,  it  not  being  obligatory  upon  tbe  odier 
party  to  accept  the  stock,  he  having  an  option  to 
take  or  reject  it, — a  deposit  made  by  the  party 
having  such  option  will  be  forfeited,  ib. 

to  be  replaced  at  a  future  day.    See  lassiatat 

Debtors  Act, 

Stoppage  in  Transitu — By  what  d^y,  in  ▼aador'a 
right  to,  not  affected,  104 

■  See  Lien, 

Submission  to  Arbitration — Whether  bankruptcy  is  of 
itself  a  revocation  of — qutere,  327 

But,  if  the  bankrupt's  interest  in  die  subject- 
matter  passes  to  his  assignees,  may  be  revoked  by 
the  other  party,  ib. 

Subpana  duces  Tecum.    See  Lieti. 

Suppression  of  Fact,    See  haurance. 

Surety — in  a  bond  for  faithful  account  by  a  clerk— 
qu^re  as  to  his  power  to  detexasine  hia  liabiUty, 
77 

See  Batiker*s  Books. 

Surplusage — What  reference  to  record  wbt  out  in 
pleadings  cannot  be  rejected  as,  244 

Taxation  of  Attorney's  Bill,  32,  42, 336 

Term's  Notice,    See  Practice, 

Time—oT  the  Essence  of  the  Contxaot.    Sea  Bmytr 

and  Seller,     Stock, 
Title,     See  Pleading. 
Tort — Warning  no  excuae    where.    Sea  Jmfiffs 

tion. 
Total  Xois—What  may  be  treated  aa,  tboagfa  venel 

afterwards  saved  by  the  crew  of  another  ▼eaiel, 

260 
•— ^-  Perishable  goods  saved  in'" specie,  wiSi.  not  pee* 

yent  recovery  for  a  total  loss,  ib. 
7Vnon-r(srk  and  Aldemian.    See  Corporation* 
Transfer — of  Chose  in  Action.    See  Contract. 
Treble  Costs.    See  Joint  Defence, 
Trial  by  provise— cannot  be  had  by  the  defendaat-^ 

where,  338 


INDEX. 


xt 


TroMT — Beferenoe  to  tn  tttorney  (made  bond  Jid$ 
for  commonication)  not  sufficient  evidence  of  a 
eonyereion,  {17 

—  Refmal  by  a  constable  on  demand  to  redelirer 
goods  taken  under  a  magistrate's  warrant,  not  evi- 
dence  of  couTeraion,  ?2t 

Qikrrf— If.troTer  be  within  94  Geo.  2.  o.  44w 

8.6,  ib. 

Trust — Effect  of  couTeyance  of  property  made  to 
sereral  trustees,  where  one  or  more  of  them  do 
not  acoept  the  troat,  198 

Umpire — Choice  of,  by  arbitrators  by  lot,  bad,  and 

why,  329 
Unity  of  PoiMOtion,    See  Extinguithmtnt. 
Utago — Inadmissibility  of  evidence  of— to  contradict 

charter.    See  Corporot'wn, 

Vahud  Policy — To  what  extent  the  assured  shall  re- 
cover where  there  is  a  total  loss,  and  the  ship  is 
not  in  fact  worth  so  much  as  the  full  amount 
mentioned  in  the  policy,  53 

Vatianeo — Declaration,  that  the  buyer  of  a  horse 
would  give  105^. — Evidence,  that  he  was  to  give 


1051.,  and  10/.  more  if  the  horse  suited  him— no 

variance,  85 
Varianeo  —  What,   between  pleadings  and  record 

therein  referred  to  and  produced  m  evidence,  is 

faUl,  244 
what  such,'  between  pleadings  and  proof,  ai 

not  to  admit  of  amendment  at  Nisi  Prius  under 

9  Geo.  4.  c.  15,  ib. 
— —  See  Send* 
Vendors  and  Purchasers,    Sea  Buyers  and  Sellers* 

Waiver*    See  Forfeiture.     Wharfinger, 
Warrantym    See  Contract*  Quantum  Meruit,   Non^ 

suit. 
Warranty  of  a  Horse — what  description  of  a  horse  by 

a  vencfor  before  sale,  amounts  to,  25 
Welsh  Judicature.    See  Costs, 
Wharfinger — Waiver  of  his  general  lien,  104 
Tf'^itneM— protected  in  attending  arbitrator  where 

cause  referred  at  Nisi  Prius,  227 
•— —  but  not  in  such  case  compellable  to  attend,  ib. 
— -~  See  Lien*    Subpxna  duces  Tecum, 
Written  Contract,     See  Evidence*     Extra    Work, 

Landlord  and  Tenant* 


COMMON  PLEAS. 


Account  CttfTtnt— Admissibilitv  of,  to  prove  pay- 
ments according  to  priority  of  date,  66 

Account  stated — What  acknowledgment  of  debt  will 
support  a  count  for  the  plaintiff  holding  a  joint 
and  several  note  from  the  defendant,  as  surety 
merely,  for  goods  supplied  to  another,  and  such 
note  being  written  on  a  receipt  stamp,  221 

Adultery,    See  Dower* 

Adverse  Posseuion,    See  Notice  to  Quit* 

Affidavit  to  hold  to  Bail — on  an  engagement  condi- 
tionally entered  into,  what  it  should  aver,  30 

—  Sofficien^of,  for  goods  sold  and  delivered,  234 
Amendment*    See  Postea,     Writ  of  Right. 
Arbitration  —  Revocation  of  submission  to.      See 

Award, 
Articles  of  Clerkship,    See  Attorney, 
Attachment — Affidavit  for,  how  to  be  entitled,  71 
Attorney — Articles  of  clerkship  to,  assigned  after  the 

expiration  of  the  term,  service  a  nullity,  57 

—  Admission  of,  allowed,  though  one  of  his 
notices  left  at  wrong  Judge's  chambers,  235 

— ^  Power  of  party  acting  as,  (under  general  power 
of,  and  general  letter  of  credit,)  to  bind  his  princi- 
pals, 172 

Avowry — What  holding  improperly  described,  and 
on  the  evidence  held  a  variance,  248 

Award — purporting  to  be  made  on  reference  at  Nisi 
Prius,  but  cause  refierred  under  Judge's  order,  by 
consent,  not  enforceable  by  attachment,  77 

'  Role  nisi  for  setting  it  aside,  not  stating  it  to 
have  been  drawn  up  on  reading  the  order  of  re- 
ference, held  irregular,  ib. 

—  sufficiently  certain,  where— and  as  to  stating 
objections  to,  innle  nisi  to  set  it  aside,  80 


Award — Reference  by  an  executor  amounts  to  eat 

admission  of  assets,  where,  60 
Authority  for  submission   may   be   revoked, 

where,  156 

Bail  Bond — In  declarations  upon,  what  allegationa 

held  to  be  unnecessary,  54 
Bail — ^Time  for  render  enlarged  on  bankruptcy  of 

the  principal,  233 
In  action  against  a  corporation,  a  burgess  of 

the  corporation  may  be,  261 
Bail  in  error — At  what  time  names  of  parties  are 

reversed,  233 
Bankrupt — Payment  of  money  by,  after  an  act  of 

bankruptcy,  not  n  fraudulent  preference,  where, 

63 
—  Act— 6  Geo.  4.  c.  16.  s.  14.  not  applicable  to 

assignees,  84 

6  Geo.  4.  c.  16.  s.  72.     See  Trover* 

-^>—  6  Geo.  4w  c  16.  s.  82.  applies  to  payments 

before,  as  well  as  since  the  passing  of  that  act, 

208 
Sec.  92  of  6  Geo.  4.  c.  16.  not  retrospective, 

153 

Affidavit  of  petitioning  creditor's  debt  must 


shew  the  debt  due  before  the  act  of  bankruptcy 

committed,  ib. 
BaroH  and  Feme — Authority  of  wife  to  conttaet  for 

her  husband,  47 
Husband's  liability  for  goods  supplied  to  his 

wife,  56 
Liability  of  husband  to  wife's  debts  for  necctsa- 

ries  after  divorce  a  tmnid  St  (Aortf,  and  decree  for 

alimony,  198 
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Baron  and  TetM — ^Faroitore  witlun  the  description 
of  necetsariea,  where,  198. 

BUI  of  Exchange — Effect  of  alteration  in,  after  accep- 
tance, 68 

Discount  of.     See  Usury, 

Broker — Duties  and  liabilities  of,  66 

■  See  Account  Current. 

Carriert — LiabiKlj  of  partners  where,  and  where 
not,  restricted  by  notices,  as  to  carrier's  responsi- 
bility— (but  see  since  this  case,  1  Wm.  1.  c.  68, 
regulating  the  fatore  liabilities  of  carriers)    89 

Compoiitunt  Deed-^ Concealment  of  part  of  bis  debt 
by  a  creditor  professing  to  accept  equally  with 
other  creditors,  effect  of,  188 

Confirmation  of  LeoMB — What  acts  of  tenant  in  tail 
amount  to.     See  Lea$e. 

Costi — Action  for  wrongful  apprehension,  under  the 
Malicious  Trespass  Act,  7  &  8  Geo.  4.  c.  SO,  and 
plaintiff  nonsuited,  defendant  entitled  to  costs,  as 
between  attorney  and  client,  171 

Defendant  not  entitled  to,  under  statate  49 

Geo.  S.  c.  46.  s.  3,  where,  75 

•  Plaintiff  not  deprired  of,  nnder  the  Boston 
Court  of  Conscience  Act,  47  Geo.  5.  sess.  2.  c.  U 
s.  15,  where,  96 

on  several  issues  io  trespass — plaintiff  where 

entitled  to,  though  the  defendant  succeeds  on 
one,  82 

" on  rule  for  j  udgment,  as  in  case  of  a  nonsoit 

for  not  proceeding  to  trial,  247 

■  See  Court  of  Conicience  Act, 

Court  of'  Contcience  Act — Who  within  London  Court 

of  Requests  Act,  39  &  40  Geo.  3.  c.  104.  s.  5, — 

115 
Covenant — to  indemnify  against  making  parishioners. 

See  Leuor  and  Letsee. 
Croit  Remaindert — ^implied,  where,  182 
Custom — Whether  a  custom  set  up,  is  an  eecleriasti- 

cal  or  common  law  custom,  should  be  found  hj 

jurj,  where,  120 
— —  See  Interested  Witneu, 

Deelarationt— of  A  deceased  testator.   See  Evidence, 
Deed — Consideration  for,  though  apparently  inade- 
quate, held,  in  the  absence  of  all  proof  of  fraud 
and  covin,  sufficient,  50 

Blanks  in,  may  be  ftlled  op  after  execution, 

where,  145 
— -  of  composition.     See  Fraud,    Stamps, 
,  Demurrage,     See  Ship-ovmer, 
DeviM— Construction  of.   See  Estate  taiL  First  Son, 
Distress — Remedj  for  rent  by,  lost,  where,  143 
-*•—  Damage  feasant,  what  is  an  abandonment  of 

right  of  following,  228 
Dower — barred  by  adulteiy  after  separatioa  by  con- 
sent, 253 

£;>cfm«ii(>-of  mortgagor  by  mortgagee  without  no> 
tiee  to  quit,  or  previous  demand,  134 

• See  Adverse  Possession, 

Elegit — Where  two  elegits  are  issued  on  two  sere- 
ral  judgments  of  the  same  term,  though  by  diffe- 
rent plaintifis,  and  inquisitions  are  tsken  thereon 
at  the  same  time,  what  the  sheriff  must  deliver, 
138 

Estate  tail — Particular  form  of  derise  held  to  amount 
to,  9 


£vi</0ncf— Inadmistibilitj  of— of  the  party  intentte^ 
in  the  destruction  of  a  particular  custom,  or  hav-. 
iog  acted  in  breach  of  it,  40 
^—  Post-mark  on  letter,  how  proved,  96 
"■  An  entry  in  a  book  deposited  in  the  registry 
of  a  bishop,  is  evidence  of  the  admisnon  of  a 
cuimte  at  the  bishop's  visitation  ;>  and  the  admi*' 
sion  having  been  stated  to  have  taken  place  in 
t59i  p  Juxta  eonsuetudinem :  Held,  that  it  should 
have  been  left  to  the  jury  to  say,  whether  it  was 
an  ecclesiastics  I  or  common  law  custom;  and  a 
new  trial  directed,  120 

—  Depositions  tilcen   before   commissioners   of 
bankrupt,  how  far  conclusive.     See  Bankrupt. 

-— —  An  attorney  a  competent  witness  to  prove  the 
circumstances  under  which  a  trust-deed  had  bees 
executed,  notwithstanding  his  elaisa  for  costs  of 
prepsriog,  and  being  a  party  to,  and  appointed 
receiver  onder  the  same,  in  which  ehaia!eter  be 
bad  defended  an  action,  145 

—  Parol — in  support  of  the  eharactsr  of  a  de- 
ceased attesting  witness — admisaibiltty  of,  163 

— —  — ^of  declarations  of  a  deceased  testattr  (o 
defeat  will — non-admissibiUty  of,  163 

— Sealed  and  certified  orders,  &c.  nnder 

sec.  76  of  7  Geo.  4.  c.  57,  what  sulBcient  verifica* 
tion  of,  167 
■■■     See  Account  stated.      MatieioHS  Pr^secutiemm 
Prescription. 

Executors — liable  in  debt,  where,  60 

First  Son — Held  to  take  an  esute  tail  espedant  en 
the  decease  of  his  father,  tenant  for  life,  theogh 
omitted  in  the  particular  enumenUien  of  sons  to 
take  as  tenants  in  tail,  and  why — 1 

Fraud — What  amounts  tO|  where  coraposittOB  ac- 
cepted— and  more  than  appears  in  the  composi- 
tion deed  bargained  for,  165 

Fraudulent  Conveyance — Distinction  between  volon- 
tary  and  fraudulent  conveyances,  171 

—  Prrference,    See  Bankrupt. 

Friendly  Society — Construction  of  rales  of,  as  to 
powers  to  committee  in  cases  of  grievinoesr  194 

Grant  of  the  King — void,  where,  126 

Cuarantie — What  dealings  between  tb»  pmty  goa- 
ranteed  and  the  party  to  whom  gnaraoCie  fiM» 
— not  within  the  scope  and  effect  o£,  205 

Inelosure  ^et^AlIotments  set  out  nnder :  Held  (be* 
fore  award  made)  to  pass  with  the  lands  in  rssped 
of  which  thef  were  set  out,  170 

Insolvent  Debtors,    See  Evidence.    MaUeiaets  Jrreet, 

Insurance — on  life— Misrepresentation  by  the  life 
insured — the  policy  being  made  by  and  for  the 
benefit  of  an  innocent  third  party — effect  of,  223 

— —  wrongly  described,  as  to  bottoavy — wbem,  231^ 

Interested  H^'lnssi— Witness  clsiming  a  right  of  pre- 
sentation to  vacant  rectory,  held  to  be— Aoogh  his 
right  (if  any)  vms  forfeited  by  lapee,  the  bishop 
not  having  acted  on  his  right  to  present,  59 

- —  Party  jointly  liable  wiui  the  defendant,  heldm 
be,  242 

See  Evidence. 

Joint  Stock  Ciaipany— Plea  in  debt  on  bond,  that  the 
bond  f?as  bad,  bemg  conditioned  for  the  fenung  of 
an  illegal  joint  stock  company — ^held  good,  15 

Liakhty  of  shanholdmv,  231 
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Jury — The  Coart  would  not  distorb  their  finding* 
where,  81 

King*t  Prcm^dUtM— fls  Dake  of  LancMter*  126 

Landlord  and  Tenant — ^TeDtncy  from  year  to  year, 
what  assent  to  charges  in  an  account  stated,  though 
no  payment  made,  shall  establish,  68 

Relation  of,  destroyed  by  derisee  of  landlord, 

where,  143 

'  On  a  contract  of  present  demise,  landlord  boond 
to  giro  possession,  16S 

Corenant  by  lessee,  to  indemnify  in  respect  of 

settlement.    See  Covenant, 

— —  See  Voluntary  Paymenttm 

Leoie — By  tenant  in  tail  male^what  acts  of  his  suc- 
cessor, tenant  in  tail  male,  will  confinn,  18t 

Lestor  and  humt — Validity  of  cOTenant  by  lessee 
with  his  lessor,  to  indemnify  the  parish  in  which 
the  demised  premises  lay,  for  all  costs  by  resson  of 
his  taking  an  apprentice  or  servant  who  should 
thereby  gain  a  settlement,  261 

Uibel — It  is  no  justification  for  the  re-publication  of, 
that,  at  the  time  of  publishing  it,  the  name  of  the 
person  who  communicated  it  to  the  defendant  was 
also  published,  100 

—  See  Kstiutf. 

JAmitatUm  ofAetien — Under  local  Panog  Aett,  161 
Liquidated  Damaget — Rules  as  to  what  shall  be,  and 

'what  shall  not  be  considered  as,  t58 
Lunacy — Effect  of,  where  one  of  seTeral  Toocheee  in 

a  recovery  becomes  insane,  after  the  caption  of  the 

warrant  of  attorney,  15 

Malickmt  Arrest — In  action  for — ^no  defence,  that 

the  defendant  was  ignorant  of  the  proceedings,  167 
Mclicimu  Proteeuticn — Evidence  to  support  action  on 

the  case  for,  S50 
Malieiaui  Tretpau  Act,    See  CotU, 
Money  had  and  Reeeioed,  See  Attorney — party  acting 

Of,  under  general  power  ofattomty,  i^e. 
Mortgagor  and  Mortgagee — Ejectment  of  Che  former 

by  the  mortgagee*    See  Ijectment. 
■  See  Pretumption  oj  Surrender  or  Cester, 

Notice  to  quit — Unnecessary,  where  possession  ad- 
verse, 138 

Oeerseer — The  Clerk  of  the  Treasury  of  the  Common 
Pleas  not  liable  to  serve  the  office  of,  263 

Partnership '~~  Quare,  whether  constituted,  by  an 
agreement  to  give  an  agent  a  yearly  salary,  and 
also  a  certain  share  of  the  profits  of  a  particular 
adventure,  172 

Petitioning  Cre</ifor— Affidavit  of  debt  of,  to  support 
commission,  153 

Pleading — Sufficiency  of  allegation  of  seisin  in  quare 
impeditt  53 

-  specially,  with  the  general  issue,  what  may  be 
given  in  evidence,  under  the  general  issue,  allow- 
ability of,  263 

— — illegality  of  intended  Company.  See  Joint 
Stock  Company. 

Unnecessary  Counts.  See  Practice*  Covenant, 

—  See  Attachment,  Award,  Bail  Bond,  Costs, 
Scire  facias.    Practice,     Venw* 


PraetUe-^K  party  irregularly  taken  in  eiecution  and 
afterwards  discharged,  may  be  taken  again  not- 
withstanding such  discharge,  where,  59 

Proceedings  for  costs  of  suit  will  be  stayed,  and 

without  costs,  where,  69 

How  re- payment  of  money  paid  into  court  in 

lieu  of  bail,  is  to  be  procured — defendant  obtaining 
verdict,  70 

— —  On  payment  of  money  into  court,  in  lieu  pf  bai), 
defendant  entitled  to  bail-bond  given  on  arrest,  71 

■■■  Amendment  in  Declaration — Where  plaiotiffs 
sued  as  administratrixes,  they  being  also  surviving 
partners ;  amendment  in  writ  and  declaration 
allowed,  describing  them  as  such  surviving  part- 
ners only,  118 

■-  Unnecessary  counts— striking  out  of— and  what 
not  considered  as,  115 

—  Defendant  under  terms  to  rejoin  iisuaUy,  may 
plead  Puis  darrein  continuance,  152 

Plaintiff's  power  to  sign  judgment,  as  in  case  of 

nonsuit — where  sham  plea  pleaded,  ib. 

On  Execution  by  ElegiL    See  Elegit, 

Poor  haws.    See  Covenant, 

Postea — Amendment  of,  by  judgment  being  entered 

on  one,  instead  of  two  counts,  243 
Power  of  Attorney  General — Effectof.   See  Attorney, 
Prescription — Parol  evidence   of — ^not   admissible, 

where,  126 
Preacriptumfor  ToU — Case  of,  held  good,  where,  40 
Presumption  of  Surrender  or  Cesser^-oi  a  mortgage 

term,  will  not  be  made,  where,  255 
Production  of  Papers— in  the  huids  of  parties  to  an 

action,  where  ordered,  158 
Promissory  Notes,    See  Stampi, 
Quare  Impedit,    See  Deed,     Evidence,     Interested 

Witness,    Pleading, 

Recovery — Passing  of-— where  part  of  the  proceed- 
ings sre  in  France,  169 

— ^  How  passed — where  the  notarial  seal  affixed 
to  the  acknowledgment  of  a  warrant  of  attorney 
taken  abroad,  was  broken  to  pieces,  114 

-—  Vouchee's  name  written  on  an  erasure  in 
affidavit  of  acknowledgment  of  warrant  of  attor- 
ney, 194 

— —  See  Lunacy, 

Reseindment  of  Contract — What  dealing  by  vendor, 
with  a  horse  returned  to  him,  will  smoont  to,  14 

Reversionary  Interest — Ground  of  action  for  damage 
to,  not  complete — where,  91 

Scire  Facias — Sheriff's  fees  on  returning  Nihil ;  and 

Suare  if  two  Nihils  will  hereafter  operate  as  a 
cire  feci,  79 
^Aerf/f-'taking  goods  of  a  woman  cohabiting  with  a 

man  as  his  wife,  under  an  execution  against  the 

man — how  far  justified,  72 

See  Elegit, 

Ship-owner— antiHed  to  demurrsge,  though  certifi- 

eate  under  7  &  8  Geo.  4.  c  56,  8.  15,  not  pro- 
duced— where,  73 
Special  Contract — By  what  pleading  and  opening  of 

his  esse,  the  plsintiff  will  be  deprived  of  availing 

himself  of  proof  of,  94 
Stamps — Deeds  for  benefit  of  creditors — ad  valorem 

duty  on,  not  necessary,  where,  145 

—  for  promissorr  notes  payable  to  order  on  de- 
mand—what suffident,  229 
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statute  9f  Limitatioiu — Adcnowledgmeot  to  take  a 
case  oat  of,  before  tbe  late  statute,  1 17 

Stock-Jobbing — Bill  for  differeDces  in  the  bands  of  a 
bond  fidd  bolder,  Talidity  of,  249 

Surety — Liability  of — where  time  giren  to  the  princi- 
pal, 235 


Tender — Effect  of,  56 

Trover — In  action  of,  tbe  allegation,  that  the  plain- 
tifF,  being  the  obligee  in  a  bottomry«bond,  and 
who  bad  commenced  proceedings  in  the  Admiralty 
Court,  was  lawfully  possessMl  of  anchors  and 
cables  remo?ed  from  tbe  Tessel  to  which  they  be- 
longed, although,  to  aToid  such  proceedings,  not 
supported— where,  91 

Where  maintainable  under  6  Geo.  4.  a  16. 

s.  72.-84 

TolL    See  Prescription  for  ToiL 


C^mry— -Wliat  gmng  of  part  cash  and  pait  gooda* 
in  discount  of  bills,  will  not  amoont  to,  206 


Variance — What  held  as,  batween  dadaiadon  ob 

bond  and  proof,  251.     See  Avowry. 
^enae^-ehanging,  in  aetioD  for  libel,  14 
■    ■     Changing  of,  78 
Voluntary  Paymente — What,  as  between  a  tenant  and 

bis  landlord,  not  considered  aa,  141 
Warrant  of  Attorney — Affidarit  of  execution  of,  wbat 

it  most  state  for  ita  iarolment  nndet  3  Oiso.  4b 

e.  39.  sec.  1, — 110 
IFammty— What  the  law  impUas  en  tbe  aale  of  afi 

goods,  213 
Witness — Subscribing  witness  aabsaqnantly  aoqnir* 

ing  an  interest  in  the  subject-aaatter — evideneo  o^ 

where  and  where  not  admiaaible  as  aa  intareatad 

witness,  209 
Writ  of  Right — Amendment  in— what  allowad,  71 


POINTS  RELATING  TO  MAGISTRATES. 


Action  against  Magistrates.  See  Computation  of  Tm$, 
Conviction,     Notice, 

Affidavit  in  Mitigation — Defendant,  on  being  brought 
up  for  judgment  for  a  libel,  may  shew  by  affidarit 
that  be  published  the  libel,  belie?ing  the  state- 
ment to  be  true,  and  shew  the  reasons  which  in- 
duced him  to  believe  it,  75 

Alms  Houset — Objects  of  a  charitable  foundation  in, 
rateable  to  the  poor.  94 

Appeal — Magistrates'  duty  as  to  waiting  together  to 
afford  time  for  a  person  conTicted,  to  appeal- 
where  appeal  given  by  the  statute  creating  the 
offence,  7 

•— —  need  not  be  entered  till  the  Sessions  following 
the  next  after  the  order  of  removal  executed-* 
where,  77,  78 

'—-'—'  ^99  Former  Adjudication.    Notice  of  Appeat, 

Apprentice — A  chimney-sweeper's  apprentice,  how 
be  must  be  bound,  4 

Auistant  Overteer — nnder  59  Geo.  3.  o.  12,  an  office 
conferring  a  settlement,  18 

—  Appointment  to  be,  requires  a  stamp,  96 

-~—  Liable  to  an  action  under  17  Geo.  2.  c.  2,  for 
refusing  inspection  of  a  poor-rate — where,  49   . 

— ^-  Declaration  against,  for  refusing  such  inspec- 
tion,* what  it  should  allege,  ib. 

Cttnal  Companies — ^Mode  of  rating,  to  the  poor,  €7 

The  like,  81 

Chimney 'Sweeper's  Apprentice  —  must  be  bonnd  in 
conformity  with  28  Geo.  3.  c.  48,  or  indenture 
altogether  void,  4 

Churchwarden — Validity  of  bia  election  not  triable 
by  the  commissary,  so  as  to  bind  the  contending 
parties,  46 

— —  Ketnm  by  such  officer  to  a  mandamus,  ib. 

Churchwardeni  and  Overseers — Majority  of — the 
same  person  cannot  be  churchwarden  and  over- 
seer, 4 


Coal  Mtne»— How  leaaee  and  ooeopier  of,  lataabla  te 

the  poor,  89 
Coal  Mines,  Houses  and  Lands — What  aeale  of  lalftg 

to  the  poor  held  sufficient,  64 
Cpmaitflai  of  Prisoner  for  Felony — cbaiged  on  oaCb— 

Magistrate  justifieid  in,  though  tbe  proaamtion 

may  not  be  followed  up  by  the  prosecutor,  97 
Committal  of  Prisoners  for  re-esaminoHon — ^Magu- 

trate  not  justified  in — where,  90 
—  Whether  fifteen  days  a  reasonable  tisaa  fye 

committal  for  such  re-examination — fu^re,  ib. 
Computation  of  Time — ^The  six  months  limited  by 

24  Geo.  2.  c.  44.  s.  8,  for  bringing  aa  action 

against  a  Magistrate  fbr  false  imprisonsaent,  how 

to  be  computed,  118 
Constable — Authority  of,  to  act  on  a  eharge  of  felony 

without  warrant,  52 
Conviction — under  4  Geo.  4.  c.  3,  what  it  ahonld 

adjudge,  114 
— -  To  bring  a  person  within  the  joiisdietion  of  n 

Magistrate  under  4  Geo.  4.  o.  34.  s.  4,  what  facta 

must  concur  so  that  tbe  relationahip  of  maatar  an4 

aervant  may  have  been  established,  118 

Dairy  Tenement — As  to  the  time  afler  wbidi  th» 

description  of  settlement  ceased,  aee  59  Gool  5. 

e.  50 — What  construed  of  tbe  vahM  of  lOL  n 

year,  25. 
Depositions  before  Magistratee — Caution  aa  to  Aaaa* 

ing,  97 

Evidence — What  facto  will  raise  a  pnaomptiQn  of 
tenancy  so  as  to  eonfer  a  settlement  by  TeotiBg*  n 
tenement,  and  how  they  may  be  aaeertaiasd  by 
parol  though  the  tenancy  waa  under  a 
agreement  not  pradoced,  35,— bvt, 

^—  Written    agreement    muat    be 
^ere,  ib. 

See  Forcible  Entry.     Witmsss. 

Extra'parodiial  Place.    See  RcmoKot* 
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Fif$.    Sm  Hundred. 

ForcibU  Entry — In  an  indictment  for,  tbe  defendtnt 

€«nnot  be  allowed  to  addace  any  evidence  againat 

tke  title  of  the  proeeoutor,  or  in  rapport  of  h|a 

own,  92 
Former  Adjudication — ^not  condnnTe  eren  between 

the  same  pariahee,  where,  72 

Gams  Lawf  •    See  Servant  of  Qualified  Perean, 

Sale  of  live  pheaaanta,  tboogh  for  breeding, 

illegal.    See  JT.fi.  Rep,  ante,  117 

Highwavi,  atopping  up  and  diverting — Whether  a 
public  carriage  highway  can  be  only  partially 
atopped  up»  leaving  it  atill  open  to  the  public  aa  a 
footway — mttere,  15 

Order  tor  diverting,  what  it  moat  ahew,  ib. 

Hightaay  Aatef— Party  compoanding  for  tithes  liable 

to,  lif 
Hundred — Action  againat,  under  9  Geo.  1.  e.  22. 
iNote. — Thia  act  is  repealed  by '7  &  8  Geo.  4. 
c.  27,  and  the  case  laying  down  the  above  pointa 
was  given  only  aa  important  for  ascertaining 
the  rulea  by  which  such  acta  are  construed.] 

Inequality  in  Poor  Rate,    See  Poor  Rate, 

Juttiee  of  the  Peace.    See  Magiitratee, 

Larceny — What  taking  of  property  will  not  con- 

atitute,  79 
Libel,    See  Affidavit  in  Mitigation, 

Jdagittratee — acting  for  two  counties.    See  Parish 

Apprentice, 
•  Jurisdiction  under  4  Geo.  4.  c.  34.  See  Maeter 

and  Servant.     Silk-weaver. 

■  Jurisdiction  of.     See  Smuggling, 

>— -  their  duty  as  to  waiting  together  for  convicted 
persons  to  give  notice  of  appeal.     See  AppeaL 

—  See  Actioni  againtt.  Alms  Houses.  Committal 
to  Prison  for  Fe^uy — and  also  for  Rc'examination, 
Computation  of  Time.    Notice  of  Action. 

Malicious  Trespass  Act — Injury  to  property  under 
7  &  8  Geo.  4.  c.  SO.  s.  20,  what  constitutes,  79 

■  See  Notice  of  Action, 
Mandamus.     See  Churchwardens. 

Master  and  Servant — A  Magistrate  has  no  jurisdic- 
tion under  4  Geo.  4.  c.  54,  unless  the  relation  of 
master  and  servant  subsists  between  the  parties 
to  the  subject-matter  of  his  proceeding,  114 

—  and,  die  merely  deacribing  the  person  pro- 
ceeded against  as  "  a  labourer"  wul  not  give 
jurisdiction,  ib. 

Notice  of  Appeal — where  Sesaiona  are  adjourned,  9 

—  signed  by  the  attorney  for  the  appeUant  pazish, 
sufficient,  95 

Notice  of  Action — under  7  &  8  Geo.  4.  c.  30.  a.  41. 
where  necessary,  60 

—  against  Magistrates — ^what  not  aufficient  ad- 
dress of  attorney  for  party  aggrieved,  100 

Occupation.     See  Canal  Companies,    SettUmettt, 

Parish  Accounts — Accounts  rendered  by  pariah 
officers,  under  17  Geo.  2.  c.  SB,  how  items  of  ez- 
peoditore  should  be  stated,  to  be  sufficient,  73 


Parish  Aeeountt — If  items  not  properly  stated,  not 
mfficient,  though  allowed  by  Magistrates  and  ap- 
proved by  a  select  vestry,  ib. 

Perrish  Apprentice — What  Justices  muat  allow  inden- 
ture, where  apprentice  bound  from  one  county 
into  another,  21 

— — »  What  giving  of  money  for  clothes  to  an  ap- 
prentice by  tbe  pariah  offioera  on  his  binding  out, 
though  bound  out  of  his  own  accord,  held,  within 
59  Geo.  3.  c.  139.  s.  11.— 26 

Pleading — Declaration  againrt  asaiatant  orerseer  for 
refuaing  inspection  of  poor'a  rate,  what  it  should 
allege,  49 

Poor  Kate — Inequality  in, muat  manifestly  appear  on 
the  face  of  the  rate,  to  afibrd  ground  for  the 
Court  disturbing  such  rate,  64 

■  ■■  See  Churchwardens  and  Overseers,  Minority  ef. 
Canal  Companies,  Coat  Minet,  Houses  and  Lands, 
Occupation. 

Removal — of  pauper  maintainable  under  the  piovi- 
sions  of  a  certain  Drainage  Act,  aolely  by  the 
trusteea  of  such  act,  to  his  last  (and  but  for  such 
act)  legal  place  of  settlement,  being  a  parish  with- 
in the  tract  subject  to  such  provision — ^held  bad, 
and  why,  43 

Select  Vestry,    See  Parish  Accounts. 

Servant  of  Qualified  Person — not  justified  in   firing 

gun  to  kill  game,  though  in  the  presence,  and  by 

authority,  of  his  master,  who  is  not  using  the  gun 

at  the  time,  63 
Sessions  Practice,    See  Appeal. 
Settlement — by  apprenticeship  —  to  a  certificated 

man,  no  aettlement  gained  by,  36 

■  Pariah  apprentice  bound  under  56  Geo. 

3.  c.  139.  8.  2,  into  a  pariah  in  a  county  different 
from  that,  from  which  he  is  bound,  by  what  Jua- 
tices,  indenture  must  be  allowed,  21 

What  giving  of  money  for  dothea  to  an 

apprentice  by  the  parish  officers  on  his  binding 
out,  though  bound  of  his  own  accord,  will  be 
within  59  Geo.  3.  c.  139.  s.  11 ; — if  indenture  not 
in  conformity  therewith,  no  settlement  gained, 
26 


—    Chimney-aweeper's  apprentice  must  be 

bound  in  conformity  with  28  Geo.  3.  c.  48,  or 
indenture  altogether  void,  4 

by  estate — in  remainder,  no  settlement  oon- 


ferrea  by,  103 

—  by  purchase — Person  residing  under  certificate 
cannot  obtain  a  settlement  by  purchase  of  property 
in  tbe  certificated  pariah,  whatever  be  the  amount, 
—and 

—  By  what  modes  only  such  person  can  obtain  a 
settlement  in  the  certificated  pariah,  36 

by  hiring  and   service — Hirings  held  to  be 


general,  23 
— -        ■     Hiring  held  not  to  be  general,  33 

— Sessions  having  drawn  their  conclnaion 

of,  the  Court  will  not  disturb  that  conclusion 
where  facts  are  not  repugnant,  though  they  would 
have  drawn  a  different  conclusion,  28 

—    The  like  point,  3 

—  by  serving  an  office — Office  of  assistant  overseer 
confers  a  settlement,  18 

—  by  renting  a  tenement — What  fiwts  will  raise 
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a  pTMiimptio&  of  tentncj  lo  m  to  confer  a  Mt* 
tlement  by  renting  a  tenement,  and  bow  they 
may  be  ascertained  by  parol,  though  the  tenancy 
was  under  a  written  agreement  not  produced,  35 

—    To  gain  a  settlement  by  6  Geo.  4.  o.  57, 

the  house  need  not  be  excluairely  occupied  by 
the  tenant,  110 

—    A  renting  of  a  tenement  for  a  year,  and 

an  occupation  for  a  year,  which  year  began  before 
the  W  of  June  18S5,  (6  Geo.  4.  c.  57.)  but 
ended  after  that  day,  will  confer  a  settlement  pro- 
Tided  the  other  requisites  of  the  6  Geo  4.  be 
satisfied,  ib. 

-—     ..—  See  Dahry  Tentmtmtm 

—  by  payment  of  rates — the  payment  of  ward 
rates  for  London  no  settlement  conferred  by,  t4 

—  by  relief — Relief  not  always  primdfacis  evi- 
dence of  settlement — but, 

—  The  Sessions  having  found  a  pauper  settled  by 
receiving  relief,  the  Court  would  not  disturb  their 
finding,  though  of  a  different  opinion,  30 


5itt-«Me«i^— Whether  withb  4  Gao.  4.  c 

fiurre,  118 
Smur^/m^— What  Magistrates    have  jnrisdictioB 

where  a  penoa  ia  charged  under  6  Geo.  4.  c  108. 

a,  74,— 10 
Sumpi.    See  JtMtmnt  Owtrmtr, 

Tiihet,    See  Highway  Roles. 
Truitenfor  Drainage.    See  RemtwaL 
Truth.    See  UbeL 

Ward  Ratu — for  the  city  of  London — payment  ot, 
confers  no  settlement,  t4 

Witneu — Competency  of— In  an  indictment  for  a 
forcible  entry  and  detainer,  the  party  tuned  out 
of  possession,  not  a  competent  witnesi  ibr  the 
prosecution,  9f 

—  Subscribing  Witness — What  search  for,  moat 
be  proved,  to  let  in  evidence  of  the  parties  them- 
selves, to  prove  azectttioa  of  an  indenture  of  ap- 
pranticeahip,  96 


ERRATA. 

Chancery,  p.  108,  in  the  second  paragraph  of  the  placitam  to  Rofford  v.  Bishop,  for  "  receipts*' 
Common  Pleas,  p.  114,  line  5  from  bottom,  for  *'  wss  not  aBSvailable/'  read  tost  unatmiiabU. 
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